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Civil Procedure Fall 2003 – Professor Rochelle Dreyfuss

Alex Feinstein


I. Justiceability – Standing
A. Standing
1. There are three elements for standing

a. Is there direct injury?

b. Is the injury traceable to the defendant?

c. Is it redressable by the relief sought?

2. Ex-Cello Corp v. City of Chicago - there was no direct particularized injury; the plaintiff was too far removed for there to be an actual case or controversy

a. People are wary of federal courts reversing decisions of local courts and governments

B. Injunctive Relief - Two part test to determine if plaintiff is entitled to injunctive relief
1. Likelihood of success on the merits

2. Chance of irremediable harm (ask how bad will the harm be?)
C. Other Measures of Temporary Relief
1. Temporary restraining order – can be obtained without the other side present if it is needed immediately

2. Preliminary injunction – decides interaction of parties prior to the trial

3. In certain cases (child custody, copyright) preliminary injunction will often decide the matter at trial as well

4. Stay – Suspending judicial proceedings or putting them on hold

D. Policy Rationales affected by standing

1. We want the best motivated litigants for the case; courts do not want litigants who are just trying to prove a point out of principle

2. Efficiency and economy of judicial resources

3. We want the facts to be crystallized to have the best possible case in front of the court

E. Times when standing can be brought up

1. Motion for dismissal for lack of subject matter jurisdiction – Rule 12(b)(1); this can be brought up anytime
2. Failure to state a claim on which relief can be granted – Rule 12(b)(6) – this is a USE IT OR LOSE IT;  can be brought up
a. by a motion for judgment on the pleadings, or
b. At the trial on the merits
II. Justiceability - Timing

A. Timing
1. Exercise of judicial power depends upon the existence of a case or controversy

a. controversy must be “definite and concrete” and 
b. touch the legal relations of parties having adverse legal interests
2. A case is moot if there is no longer a live controversy about which the court can do anything (holding of DeFunis v. Odegaard)
3. Two exceptions to the Mootness doctrine

a. Voluntary cessation – defendant is free to return to wrongdoing

b. Capable of repetition yet evading review

i. Applicable in a small set of case (ie, Roe v. Wade)

4. Declaratory Judgments

a. Court may declare the rights and other legal relations of parties seeking declaration whether or not further relief is or could be sought

b. Federal Rule 57 (pursuant to 28 USC §2201)

c. Case is Aetna v. Haworth
i. Aetna anticipated Haworth’s wife would file claim for payments when he died; they wanted a declaration of their legal obligations

ii. This was a crystallized case or controversy

1. The parties have distinct adversarial legal positions

2. There is a full record of material facts

3. The best litigants were before the Court

III. Justiceability – Disputes Appropriate for Judicial Resolution
A. Federal courts can be reticent to involve themselves in local affairs (Ex-Cello)

1. Some issues are best resolved by ongoing debate (Cudahy)

B. It is inappropriate for the Court to interfere with political questions

1. Orlando v. Laird –  How President and Congress interact is NOT judicially manageable by the courts; they are constitutionally obligated to stay out of it

2. Litigants were trying to involve the Court with whether Congress had really ratified Vietnam military action

a. Plaintiffs had standing – their harm was direct result of defendant (Sec. of Defense) actions

b. There are two different types of political questions

i. Those that violate separation of powers, and

ii. Policy issues that undermine legitimacy of courts decisions
Subject Matter Jurisdiction
IV. Diversity Jurisdiction

A. Basis of federal question jurisdiction

1. First issue is justiceability

a. Standing, timing, Redressability

2. Second question is subject matter jurisdiction

B. Scope and Requirements (see 28 USC §1332)

1. Controversy is between citizens of different states; or between citizens of a state and citizens or subjects of a foreign state

2. Amount in Controversy must be greater than $75,000

a. Aggregation of claims

i. Allowed when one person is aggregating all his claims against a party

ii. Plaintiffs may not aggregate claims with other plaintiffs unless their interest is indivisible

iii. P may not aggregate claims against D’s unless the D’s are jointly liable

iv. NOT allowed when many people aggregate their claims against a party

b. Two questions to be asked

i. Is the amount claimed in good faith

ii. Does it appear to a legal certainty that the plaintiff can’t recover what they asked for
c. Some D’s try to assert counterclaim over the amount to get into federal court (Horton v. Liberty Mutual), but this is always a losing argument
3. Penalties if the requirement isn’t met

a. 28 USC §1332(b) – some costs imposed if damages don’t end up over $75k

b. Rule 11 – penalizes attorneys and clients for frivolous claims

4. Three theories of diversity jurisdiction – efficiency, prejudice, consolidation

C. The complete diversity requirement of Strawbridge v. Curtiss

1. Every party on one side has to be a resident of a different state than every party on the other side

2. How to determine citizenship

a. Individuals: domiciliary – presence plus an intent to remain

b. Corporations

i. Every state of incorporation and

ii. State of principal place of business

c. Partnerships and unincorporated associations

i. Citizens of all the states of its members

d. Insurance Companies

i. §1332(c) makes them residents of the state of the insured

ii. So people don’t sue the insurance company directly just to get into federal court

e. Class actions – look at the named representative

f. US citizens living abroad – not residents of any state, so you cant use diversity jurisdiction

3. Diversity must exist when the complaint is filed

D. Interpleader – 28 USC §1335

1. Allows (most typically) an insurance company to come into federal court, make a payment, and let all interested parties fight it out to get their share

2. Allows everyone to get into federal court without causing multiple vexation

a. If an insured person hits a bus full of people from different states, the insurance company will not be multiply vexed

b. They show up once, make their payment and let the injured parties sort out their damages

3. Has benefits of both efficiency and justice

E. The Real Party in Interest Requirement

1. Rule 17(a) - Named parties must be real parties in the interest of the controversy

2. 28 USC §1359 – District courts do not have subject matter jurisdiction when parties have been collusively joined to invoke jurisdiction

3. See Rose v. Giamatti – Rose (OH) joins Reds (OH) to keep the case in Ohio state court

4. Standing tells you what kinds of interests can be heard in court; real parties tells you who can sue on behalf of those interests

V. Diversity Jurisdiction Cases (other than Strawbridge)

A. Carden v. Arkoma – Examine the citizenship of all members of a partnership for diversity purposes

1. O’Connor dissents in this case – says limited partners are not real parties to the controversy because they don’t have decision making power

2. Scalia (majority) says there is no real party to the controversy test here

a. Court has never held that an artificial entity can invoke diversity jurisdiction based on citizenship of some, but not all members

3. Seems to be inconsistent with class action rules

B. Rose v. Giamatti – Parties must be real parties to the controversy for diversity of citizenship

1. Rose (OH) joins the Reds (OH) to nail the case into state court

2. Rose’s suit was against Giamatti (NY) only – the Reds and MLB were not real parties to the controversy; there is diversity of citizenship

VI. Subject Matter Jurisdiction of Class Actions (Zahn v. International Paper)

A. First two questions to be asked

1. Citizenship – look at the named representatives

2. Amount in controversy – only those whose claims meet the amount in controversy can be members of the class

a. Brennan in dissent of Zahn – breaking up the class fractures the lawsuit; this is a bad thing

B. Policy Arguments

1. Splitting up classes takes away some appeal for shady attorneys

2. Discourage lawsuits for small amounts people might otherwise forget about

3. 28 USC §1369 provides another way to consolidate cases in specific circumstances (ie 75 deaths in a single accident)

C. Policy Arguments to be made against Zahn
1. Possibly have the ability to plead an “undivided interest” for defendants (ie a clean lake in Zahn)

a. Problem: essentially the same as aggregating claims and we know you can’t do that – you have to make a really creative argument (red flag for exam)

VII. Class Actions (in general) – Rule 23

A. Four requirements of class actions

1. Numerosity – Rule 23(a)(1): Class members must be so numerous that joinder of all members as named parties would be impracticable

a. Relevant factors include:

i. Geographical dispersion

ii. Practical difficulty of joining named parties

1. When class is large, numbers alone are dispositive

2. When class is small, other factors are significant

2. Commonality – Rule 23(a)(2): Must be questions of law or fact common to the class

a. Only really applies to 23(b)(3) claims

3. Typicality – Rule 23(a)(3): Claims or defenses of named party are typical of those of the class as a whole

a. Such that in representing their own interests, they also represent the interests of the class members

4. Fair and Adequate Representation of the Class – Rule 23(a)(4): Named party must provide fair and adequate protection of the interests of the class as a whole

B. Three types of class actions

1. Rule 23(b)(1) class actions – members are so intertwined that you need to adjudicate all their claims together

a. Rule 23(b)(1)(A) – Intervention by a right (See Rule 24)

b. Rule 23(b)(1)(B) – looks like Rule 19 (parties need for a just adjudication)

2. Rule 23(b)(2) class actions – About declaratory judgments and injunctions

a. There are some people who will be so affected by declaratory judgments and injunctions that everyone involved will be member of a suit

3. Rule 23(b)(3) class actions – Efficiency class actions

a. Where common questions dominate and resolving the questions as a whole will be efficient

b. Two things separating Rule 23(b)(3) class actions:
i. You have to give notice to every member of the class

ii. People who are a member of the class have the right to opt out

C. Other issues about class actions

1. Consider if there is a more efficient way to adjudicate the case (than as a class action)

2. Ask if the case is manageable

3. To distinguish between b1 and b2 is unnecessary – one is about money, the other about injunctions

4. Notice must come at the expense of the plaintiff – another small way in which supreme court has tried to discourage class actions

5. The Shutts question (see Phillips v. Shutts): how to think about federal class actions

a. If federal class action is brought in state with a limited long arm statute, is the federal court bound by that?

b. Some people think the only question with class actions is constitutionality

i. Congress wrote specific jurisdiction rules, but didn’t bother to do so for class actions

ii. NOTE: Prof. Dreyfuss thinks this is still an open question

iii. Response to long arm problem: Jurisdiction by necessity for justice to be provided

1. Rules 19 and 24 say nothing about jurisdiction; the answer would be to go to another forum

2. In class actions, there may not be another appropriate forum

VIII. Federal Question Jurisdiction – 28 USC §1331

A. The Mottley well-pleaded complaint rule – the plaintiff would have to raise the federal issue in a complaint which includes the elements and only those elements she needs to prove to establish her claim

1. 28 USC §1331 – District courts have original jurisdiction over civil actions arising under Constitution, laws or treaties of the United States

2. It is NOT enough that an anticipated defense will assert a federal question

3. Declaratory judgments CANNOT be used to get around the well-pleaded complaint rule (Franchise Tax Board)

a. To determine whether a declaratory judgment complaint raises a federal question

i. hypothesize what “coercive case” would be by reversing roles and see if it is still a federal question

4. What is required in a well pleaded complaint – look at Rule 8

a. Short statement of jurisdiction

b. Short statement of claim of which relief is entitled

c. Demand for judgment

B. Gully v. First National Bank  - a right or immunity created by the Constitution or federal law must be an essential element of plaintiff’s complaint

1. P sues D over a state’s right to tax a bank; D files for removal to federal court

2. Court rules that a state is given permission to levy taxes by federal law, but permission is not preliminary to action

a. Tax was levied by Mississippi state statute

C. Smith v Kansas City Tile & Trust – the test of substantiality

1. Shareholder files suit to prevent company from investing in federal farm loan bond act

2. Relationship between shareholders and corporations are matters of state law; possibly in conflict with Gully
3. BUT there was a substantial federal issue at stake

a. The federal farm loan program wouldn’t have achieved its goals if nobody adjudicated the case quickly, accurately and uniformly

b. The gov’t wanted to be sure people would invest in the program and know they would be repaid

c. At this time, banks were doing perfectly fine (Gully), but the success of farmers depended on the success of this program

4. Fine-tuning of judicial resources – think about what issues really belong on the federal docket

D. The Holmes “arising under” test

1. Holmes suggested a suit arises “under the law that creates the cause of action”

a. Would find §1331 jurisdiction if the source of P’s enforceable legal right against D is federal law

2. Problem – it does not put enough cases on the federal docket

a. It is difficult to determine substantiality on a case-by-case basis

IX. Implied Private Rights of Action

A. Four-part test for implied private rights of action (Cort v. Ash)

1. Is the constitutional provision specially enacted to protect people like the plaintiff

2. Look at the legislative history – did Congress intend to create a private right of action

3. Is a private right of action consistent with the underlying purposes of the statute

4. Is this an area that is federal or is it an area mainly assigned to the states

B. Thompson v. Merrell Dow – use the four part test of Cort v. Ash to determine private rights of action

1. P’s sue D under various tort and contract claims for damages resulting from use of a drug

2. One of the counts was that the drug was mislabeled under the FDCA; D tries to remove to federal court

3. Two things keeping this case out of federal court

a. Using the Smith test - Federal question jurisdiction would exist if plaintiffs’ right to relief depended necessarily on substantial question of federal law
i. FDCA was just one available criterion for determining Dow’s negligence

ii. Jury could have found negligence without ruling on 

b. There was no implied federal right of action under the FDCA using the four part test

i. Foreigners were not among the intended protected class

ii. No history in legislation to indicate private right of action

iii. FDA is a better regulator than the courts

iv. Tort action is usually under state courts

4. Since there is no private right of action, the private right of action raised in Dow in trying to remove is not substantial enough

5. The trend in the Courts has been towards this approach – limited implied private rights of action

C. Policy Arguments – Was Merrell Dow decided correctly? (NOTE: Prof. Dreyfuss probably says no it wasn’t)

1. Now the drug industry has to worry about state interpretations of federal law

2. If Congress did not intend a private right of action, it seems like there is an important federal question at stake

3. Was Merrell Dow properly disposed of (Prof. Dreyfuss would say the Court messed it up)

a. Federal jurisdiction denied on 12(b)(1) grounds – subject matter jurisdiction

b. No implied private right of action is a 12(b)(6) motion – failure to state a claim

X. Protective Jurisdiction

A. Sometimes there is a question about whether Congress intended to create protective jurisdiction

1. Red Cross case – Red Cross wanted to remove to federal court claiming they were under exclusive jurisdiction

2. Charter of the Red Cross says they have the right to sue or be sued in federal court

a. Court held they were under federal jurisdiction

3. When Congress creates an entity, Congress must decide their rights of suit or being sue

XI. Supplemental Jurisdiction – 28 USC §1367

A. Claims that don’t have independent basis for federal jurisdiction 

1. Jurisdiction anyway because of their relationship to an anchor claim that is within the court’s jurisdiction

2. Added supplemental jurisdiction amendment to civil actions commenced on or after the enactment of the act (December 1, 1990)

B. What §1367 allows and disallows

1. §1367(a) – expressly states there is jurisdiction that may include the joinder of additional parties

a. If court has power over a claim, then it has power over all related claims

b. §1367(b) adds exception for claims based on §1332

2. §1367(b) – Supplemental Jurisdiction is not to be used to get around the requirements for diversity jurisdiction in §1332 actions

a. No supplemental jurisdiction over claims by plaintiffs against parties joined by

i. Rule 14 – third party defendants

ii. Rule 19 – party needed for a just adjudication

iii. Rule 20 – permissive joinder

iv. Rule 24 – seeking to intervene

3. §1367(c) – Trial court has discretion to decline exercising supplemental jurisdiction if there is

a. Novel or complex issue of state law

b. Supplemental claim substantially dominates that which gave district court original jurisdiction

c. District court has dismissed all claims over which it had original jurisdiction

d. Other compelling reasons

4. Problem is §1367 doesn’t mention Rule 23

a. If one member had damages greater than $75K, but others don’t

b. You can argue that the default is supplemental jurisdiction; therefore, there is supplemental jurisdiction over those claims

c. Counter argument: Zahn was on the books prior to §1367; Zahn is still the rule

d. This issue went to the Supreme Court; tied 4-4 with one justice not participating

i. Freid v. Abbott Laboratories
ii. We don’t know what the correct answer is – we don’t know if §1367 overruled Zahn
C. Rule 42

1. Rule 42 (a) – gives judges some power to consolidate cases

2. Rule 42 (b) – gives judge power to separate cases

a. Case may stay in front of the same judge, but it will be tried separately and go to different juries

XII. Supplemental Jurisdiction Cases

A. Finley v. United States  - no supplemental jurisdiction; overturned and codified later by §1367

1. P sues the United States under federal law after an airplane crash in which the plane became entangled in power lines near San Diego municipal airport.

2. P seeks to join to its claim against the US a state law claim against the city of San Diego and against the power company.

3. Court holds there is no ancillary jurisdiction over the plaintiff’s claims against the two additional parties.

4. Scalia invites Congress to create legislation – they do (§1367)

B. United Mine Workers of America v. Gibbs – Court can hear pendent state claim when it comes from the common nucleus of operative facts as the anchor federal claim

1. P alleges claims under both state (interference with employment) and federal labor law 

2. Court says both cases can be adjudicated together because efficiency will be achieved; no good reason for two different courts to decide this case

a. Claims come from “common nucleus of operative facts”

b. The second case hangs like a pendant from the first

3. District court dismissed federal claim, but sustained damage on state claim

a. Jurisdiction over pendant claim can survive dismissal of federal claim; this is discretionary

4. Cited Hurn v. Oursler – state law claims are appropriate for federal court determination if they form a separate but parallel ground for relief also sought in a substantial claim based on federal law

C. Moore v. New York Cotton Exchange - Courts can hear non-federal counterclaims that arise out of the transaction that is the subject matter of the suit where there is a logical relationship between the claim and counterclaim

1. If you tried the cases separately, the judgment in the counterclaim suit may end up totally undermining the judgment in the original action

2. Moore court asks are these claims so tightly related, do rules of joinder require them to be together

a. Court is using the joinder rule to flush out subject matter jurisdiction to get efficient adjudication

b. If the counterclaim is compulsory, there is definitely jurisdiction

c. If the counterclaim is permissive, there can be jurisdiction depending on the circumstances of the claim/counterclaim

3. When applying Moore, proceed with caution

a. Different contexts may raise different issues

b. You don’t want to unfairly claim preclude somebody under res judicata

D. Owen Equipment and Erection Co. v. Kroger - In a diversity case, the federal court’s jurisdiction does not extend to plaintiff’s claims against a third party defendant who is a citizen of the same state

1. Kroger’s husband is electrocuted when the boom of a steel crane next to which he was walking came too close to a high tension electric power line.  She files wrongful death action against wire owner (OPPD)

a. In federal court based on diversity of citizenship

2. OPPD owner then impleads 3rd party (Owen) 

a. Judge grants summary judgment to OPPD after Kroger had amended claim to include Owen; both are citizens of Iowa

3. State claim against Owen was new and independent from claim against OPPD; Owen’s liability was not at all dependent on OPPD liability

a. Nonfederal claim was asserted by plaintiff voluntarily in federal court (as opposed to defendant dragged into federal court)

i. Plaintiff must be willing to accept limited jurisdiction of federal court when the case could have been brought in state court

E. Four Definitions of an Efficient Trial Unit

1. Common nucleus of operative fact – Gibbs

2. Same transaction / series of transactions (Moore)

3. Epitaphs of each other (Hurn)

4. Claims that would undermine each other (Moore)

XIII. Joinder – Basic Rules

A. Rule 13 – Counter-claims and Cross-Claims

1. Counter-claims

a. Rule 13(a) compulsory counter-claims – counter-claims arising out of the same transaction or series of transactions

b. Rule 13(b) permissive counter-claims – pleading may state any claim against the opposing party

2. Cross-claims

a. Rule 13(g) – cross claim against co-party: May be stated in pleading; may include a claim that the party against whom it is asserted is liable to x-claimant for all or part of action asserted against it

B. Rule 14 – Defendant Bringing in Third Party

1. Third party defendant may make:

a. defenses to third party plaintiffs claim (rule 12) and cross claims against other third party defendants (rule 13)

b. defenses that the third party plaintiff has against the plaintiff

c. claim against plaintiff for anything arising out of subject matter of plaintiff’s suit

2. Plaintiff may assert any claim against third party defendant arising out of subject matter of their original suit; third party defendant may respond (See point 1)

C. Rule 18 – Joinder of Claims and Remedies

1. Rule 18a (Joinder of Claims): Party may join all their claims against opposing party

2. Rule 18b (Joinder of Remedies): Whenever a claim can be heard only after another has been prosecuted to a conclusion, the two claims may be joined in a single action

D. Rule 19 – Persons Needed for a Just Adjudication

1. Allows defendant some power as well; usually because defendant thinks plaintiff has claim against that party

2. Ability to propose new defendants and new plaintiffs on the idea that all of those parties are necessary for a just adjudication

3. If complete relief cannot be accorded among those already parties in the person’s absence

4. If the person claims an in interest in the subject, and in their absence

a. Impair or impede that person’s ability to protect such interest

b. Leave already involved parties subject to inconsistent obligations

E. Rule 20 – Joinder of Parties

1. Permissive Joinder

a. Rule 20(a) – permissive joinder: plaintiffs may join actions if claims arise from same transaction/occurrence/series of transactions; common question of law or fact

i. Defendants may be joined if claims against them arise from same transaction/occurrence/series of transactions; common question of law or fact

2. Rule 20(b) – Court may order separate trials to prevent party from being embarrassed, delayed or hit with expenses by inclusion of a party with no adverse relationship

F. Rule 24 – Intervention

1. Rule 24a (Intervention of Right) – anyone may intervene when they claim an interest that they cannot protect unless they are party to the action

2. Rule 24b (Permissive Intervention) – when an applicant’s claim or defense and the main action have a question of law or fact in common

3. Intervention is allowed when a statue grants unconditional right to intervene

XIV. Removal – 28 USC §1441

A. General Requirements

1. General requirements for removal given in §1441(a)

a. Defendant can remove to federal court if plaintiff could have brought the case in federal court to begin with

2. If Plaintiff has federal and non-federal claims

a. If there is a common nucleus of operative fact, defendant has the right to remove

b. If there NO common nucleus of operative fact

i. D can always remove the entire case for §1331 cases ONLY

1. Don’t want P to add immaterial state claims to avoid federal court

ii. A sues B with federal claim; B sues C in state court

1. Case can also be removed if federal claim and state claim arise from CNOF

2. Once a case gets removed, the entire case gets removed

a. allowing otherwise would allow the defendants to make things overly difficult for the plaintiff

iii. Two requirements in §1332 diversity cases

1. First is the same – P could have originally brought suit in federal court

2. Cannot be in the jurisdiction of D’s domicile – bias is not a problem
Power Over the Parties
XV. Power over the Parties – Types of Jurisdiction

A. Types of Jurisdiction

1. In Personam Jurisdiction

a. Jurisdiction over a person – the court can force you to pay and can attach your property to potential judgment

i. People physically located in the state

ii. People domiciled in the state

iii. People who have consented to jurisdiction in the state

b. There are two types of in personam jurisdiction

i. General in personam – jurisdiction over any claim in the state, even one completely unrelated to in-state activities

1. For corporations – this applies if their activities are of a continuous and systematic nature such that their relations to forum state are no different than those of a resident

2. When defendant’s activities in the state are so substantial and continuous that he/she would expect to be subject to suit there on any claim and would suffer no inconvenience from defending there

ii. Specific in personam – covers only the specific act which satisfied the minimum contacts standard; how to apply minimum contacts

2. In Rem Jurisdiction

a. Jurisdiction over property – limited to the thing itself; plaintiff is out of luck if the judgment is for more than the value of the thing

b. Decides the interests of all persons in the thing

c. Recovery is limited to the value of the property

3. Quasi in Rem Jurisdiction

a. Affects the interests of specific people to a thing

b. Two types of quasi in rem jurisdiction

i. Type 1: resolves a dispute about the property itself

ii. Establishes right to property where the underlying dispute is not about property – very unlikely to satisfy minimum contacts

XVI. Minimum Contacts

A. The courts of a state may exercise personal jurisdiction over a defendant if she has such minimum contacts with the state that it would be fair to require her to return and defend a lawsuit in that state
1. Applies to individuals as well as corporate defendants (ie Kulko)

2. “Causal” or “isolated” contacts are insufficient to support jurisdiction

3. Single contacts can be subject depending on their “quality and nature”

a. Defendant must have purposefully availed himself of the privilege of conducting activities within the forum state (Hanson v. Denckla)

4. D may have sufficient contacts with a state to support minimum contacts even though the act in question didn’t occur within the state (Calder v. Jones)

5. Minimum contacts focuses on when the defendant acted, not the time of the lawsuit

B. Purposeful availment of the forum state

1. Defendant must purposefully avail themselves of the privilege of conducting activities within the forum state (see above – Hanson v. Denckla)

2. Foreseeability of consequences within a state IS NOT purposeful availment (World Wide Volkswagen)
a. VW dealer had not sought any direct benefit from Okalahoma activities sufficient to require it to submit to jurisdiction there

b. Jurisdiction IS supported when defendant purposefully avails itself of the opportunity to engage in in-state activities (Keaton v. Hustler)
i. Hustler had availed itself of New Hampshire law by selling magazines there

XVII.  Long-Arm Statutes

A. Jurisdictional statutes that reach across state lines, reaching “long arm” of state across the state boundary into another state or country and subjecting person or corporation to jurisdiction

1. Every personal jurisdiction issue involves a two-part analysis

a. Is there a state statute that authorizes it to exercise personal jurisdiction

i. If there is, is it constitutional under the Due Process clause

2. Different types of long-arm statutes

a. Sky’s the limit long arm statute (ie California) – allows up to constitutionally acceptable jurisdiction

b. Enumerated long arm statutes – jurisdiction over defendants based on specific types of contact with the forum state

3. A federal court usually asserts in personam jurisdiction to the same extent as the state court in the state in which the federal court is sitting

a. Sometimes federal statutes explicitly provide for in personam jurisdiction beyond that allowed by the state

XVIII. Appearance Jurisdiction

A. Defendant may make general appearance – if he does so, he submits the courts court’s jurisdiction on all parts of the case

1. Special appearances – allowed by federal law; you can show up specifically to contest jurisdiction over you – see Rule 12(b)(2)

a. If you win, you go home;  if you lose, you stay to fight the next battle

b. Most states have adopted a similar rule, but not all of them have (and they are not required to do so)

2. Limited appearance – you are only bound up to the amount of property you have within the state

B. Consent to Jurisdiction

1. People may consent to forum selection clauses

2. Two ways to tell by people’s behavior if they’ve consented to jurisdiction

a. Have they done something governed by statutory limitations

b. Is this assertion of jurisdiction constitutional

3. Other ways people can consent (ie minimum contacts)

XIX. Cases Relating to Power over the Parties

A. Pennoyer v. Neff – A non-resident not found in the state can’t be sued there; states may only govern where it is permissible for them to govern; citizens must know what the law is and when it will apply

1. D owned property in Oregon but did not reside there and could not be found there

2. State must only govern where it is permissible for them to govern; citizens must know what the law is and when it will apply to them

3. Constitutional decision on two grounds

a. Due Process – Neff was not given adequate notice

b. State sovereignty

B. International Shoe v. Washington – To exercise jurisdiction, minimum contacts cannot offend traditional notions of fair play and substantial justice

1. Shoe is Delaware corp. with principal place of biz in Missouri; no offices or contacts in Washington; only salesmen residing in the state to exhibit shoes and solicit offers

2. Case arises from its not paying Washington unemployment taxes; service given to a representative of Shoe in Washington

3. How to determine minimums of fair play and substantial justice

a. Fact patterns, continuous benefits over time, amount of business done in the state

C. Hess v. Pawloski  - Relaxes the contacts rule, allows states to regulate certain activities within their borders

1. Case where PA resident injures Mass resident on public highway in Mass

2. No personal service made on D

3. Motor vehicles are dangerous machines – Mass has to be able to regulate use on their highways by residents and non-residents

4. Easy case – there was specific jurisdiction, assertion of jurisdiction was modest, long-arm statute was very specific as to the operation of a motor vehicle

XX. General Jurisdiction

A. Scope of general jurisdiction – when a court has general jurisdiction over a defendant, that party can be sued in that forum for any claim, whether or not its related to activities in the forum state

1. Perkins v. Benguet Consolidated Mining – Suit was allowed against Filipino company in Ohio for cause of action unrelated to activities in Ohio

a. At the time, Benguet was doing all its business in Ohio because operations were halted in the Philippines b/c of Japanese occupation

b. There was no other place to bring suit against Benguet

c. No violation of due process – it is Ohio’s choice to take jurisdiction in the circumstances of this case
2. General jurisdiction over individuals (not corporations)

a. Abko v. Lennon – ruled that the court had jurisdiction over Ringo Starr because of his continuous and substantial activities in New York
i. Rejected in dictum in Burnham v. Superior Court
ii. Probably overruled by Helicol as well

3. Parents and subsidiaries

a. To get jurisdiction over the parent by presence of the subsidiary, you have to look at specifics of the parents/sub relationship

b. Giving notice to the subsidiary is sufficient for giving notice to the parent

4. Helicopteros Nacionales de Colombia (Helicol) v. Hall – purchases, related trips, contract negotiations and training are not a continuous and systematic enough  for state’s assertion of general jurisdiction

a. Colombia based consortium bought helicopters from Texas, negotiated contracts there, sent pilots for training

b. Still – contacts with Texas were not continuous and systematic – insufficient for general jurisdiction over Helicol

5. Important question – does Helicol overrule Perkins?

a. Arguments for saying the cases are consistent with each other

ii. No other place for trial in Perkins; in Helicol, they could have gone to Peru

iii. Benguet was doing all its business in Ohio; Texas was in some sense fortuitous

1. Original intention was for contract in Oklahoma; Texas picked for one guy’s convenience

2. Once you buy helicopters in Tex., who else is going to train them?

3. Helicopter market is limited – Helicol doesn’t have many choices about where they can buy

4. Perkins plaintiffs were from Ohio; none of the dead workers or relatives in Helicol were from Texas

iv. Maybe we distinguish between contracts (Perkins) and torts (Helicol) – torts can happen anywhere and we would be subjecting parties to suit in many jurisdictions

6. Arguments for Helicol being inconsistent with Perkins
a. Is it in the interest of justice to force the families in Helicol to seek justice in Peru?

b. There might be a related claim in Texas if there is a negligence claim in pilot training

c. Brennan dissents in Helicol – he doesn’t like that the Court refuses to consider distinction between contacts that are “related to” underlying cause of action and contacts that “give rise” to cause of action (see point 2)

v. Brennan wonders what happens to the Court’s previous desire to expand Pennoyer – he’s pissed

2. Bottom line of Helicol and Perkins
a. Maybe a “Perkins plus” rule – there is still general doing business jurisdiction, but the contact has to be really systematic and continuous

b. If you think Perkins has been overruled, the specific jurisdiction cases become very important – these are the only cases you can go out of your jurisdiction to sue

XXI. Specific Jurisdiction

A. Specific jurisdiction – spurred by Hess, Int’l Shoe and its progeny

1. States will assert jurisdiction over non-residents where the claim arises from minimal (and even single) acts within the state

B. McGee v. International Life Insurance Co. – One substantial contact is sufficient for specific jurisdiction; state has a manifest interest in providing a form of redress for its residents

1. P receives a judgment in CA court for benefits of a life insurance policy when son dies; policy was the only one the company sold in California; P served them via registered mail at their HQ in Texas

2. Judgment awarded – CA had statute authorizing them to assert jurisdiction over non-resident corporations in insurance contracts with CA residents

a. P can’t collect – she files for suit on the judgment in TX (collateral attack); TX court refuses to enforce on grounds that serving D outside of CA was violation of due process

3. Supreme Court rules there is specific jurisdiction

a. Suit based on a contract that had substantial connections with the state; contract was delivered in California, premiums mailed there and insured was resident

b. Very close connection between the state and the cause of action

c. This is a very modest statute – CA has a real interest in ensuring its residents receive insurance payments

C. Gray v. American Radiator  - when a manufacturer introduces a product into the stream of commerce, they must answer for them wherever they show up

1. The place of wrong is where the last event takes place which is necessary to render the actor liable

2. Component part built in Ohio; radiator built in PA; consumer injured in Illinois – the tort occurred in Illinois

3. Manufacturer rarely deals directly with consumers in other states; however, the indirectness does not make the conduct of his business any less essential

4. What gives Illinois jurisdiction over the case? Another state could interpret Illinois law

a. Most convenient forum to litigate – plaintiff lives in and was injured there; law of Illinois will govern substantive question; witnesses, damages and other elements most likely to be found there

b. “Unless they are applied in recognition of the changes brought about by technological and economic progress, jurisdictional concepts which may have been reasonable enough in a simpler economy lose their relation to reality, and injustice rather than justice is promoted”

c. It’s good when states get to interpret and apply their own law

5. Policy argument – maybe Gray should have to sue where the radiator was built; people who are really hurt would still sue, but we could weed out weaker plaintiffs

i. Probably a losing argument in Gray – Illinois substantive law would govern; good for state sovereignty

ii. American Radiator never objected – they did a lot of business in Illinois; they fought on the merits

NOTE: We can assume after World Wide Volkswagen that Gray is no longer good law; although the WW Volkswagen court cites Gray positively several times

D. Supplemental Personal Jurisdiction – DOES NOT EXIST IN AMERICAN LEGAL SYSTEM

1. You must establish personal jurisdiction for each party to the lawsuit

NOTE: Prof. Dreyfuss thinks the Court’s view of general and specific jurisdiction as two “separate boxes” as being problematic; some cases have much closer relations than others – it is not clear where the line is

XXII. Limits on Personal Jurisdiction

A. Hanson v. Denckla – defendant must have purposely availed itself of the privilege of conducting activities within the forum State, thus invoking the benefits and protections of its laws

1. Unilateral activity of those who claim some relationship with a nonresident defendant cannot satisfy the requirement of contact with the forum state

2. D must have “purposefully availed itself of conducting activities within the forum State, thus invoking the benefits and protections of its laws”

B. World-Wide Volkswagen Corp. Woodson – State can exercise personal jurisdiction over nonresident corporation who places its products into the steam of commerce with reasonable expectation they could be haled into court in that state

1. P purchases car from D in New York; car gets hit and explodes in Oklahoma

2. Minimum contacts must exist between defendant and forum state

3. Foreseeability of consequences is NOT enough for personal jurisdiction

a. Important foreseeability is that of the D reasonably expecting to be haled into court there

4. Two part test for jurisdiction (see Asahi – really a three part test)

a. First question – is jurisdiction granted by statute?

b. Second question – is this statute constitutional?

c. This court probably ignored their own statute and went right to the Constitutional issue

5. Once minimum contacts are established, other factors may be considered

a. See the Asahi  reasonableness test

NOTE: Prof. Dreyfuss thinks you can make a policy argument here to separate the legislative and judicial jurisdiction (ie let the Robinsons sue in Oklahoma but apply New York law, this way P is convenienced and D is not hit with a surprising choice of law) 

C. Kulko v. Superior Court – the unilateral act of one party is not enough to support jurisdiction over the other party; minimum contacts applies to individuals as well as corporations

1. Husband and wife live and have kids in NY; wife and kids move to CA; wife files suit in CA and husband contests jurisdiction

2. State court cannot exercise personal jurisdiction over nonresident, non-domiciliary parent of children domiciled in the state

D. Asahi Metal Industry Co. Superior Court – Court indecisive as to awareness that a product will end up in the stream of commerce showing purposeful availment; sets forth the reasonableness test

1. Asahi (Japan) makes valves; sells to Cheng Shin (Taiwan) that puts valves in tubes and sells tubes to California

2. Only four justices think Asahi does NOT have minimum contacts with California; five say they DO

3. Majority signs on to the reasonableness test (Scalia abstains; he is satisfied with the decision there are no minimum contacts and sees no reason to do this)

a. Burden on D litigating in that forum

b. Interest of P in litigating in that forum

c. Forum’s interest in hosting litigation

d. Interest of interstate judicial system in furthering efficient system

e. Interest of several states in substantive policy

4. After this case, the two-pronged test becomes a three-pronged test

a. Is there statutory jurisdiction

b. Argue about minimum contacts

c. Argue about reasonableness

E. Does the Asahi reasonableness test apply to general jurisdiction?

1. Doesn’t make much sense (in terms of Helicol) – you need such a high level of contacts for general doing business jurisdiction anyway

F. Allstate Insurance Co. v. Hague  - If a state has significant contact or significant aggregation of contacts, creating state interests, such that choice of its law is neither arbitrary or unfair, it is constitutionally permissible for the forum state to choose its own law

1. Wisconsin resident (Minnesota employee) dies in accident in Minnesota; widow moves to Minnesota and files to have Minnesota law apply to the insurance payout

2. Decedent was member of Minn. workforce and commuted there

3. Allstate was at all times present in Minn. and doing business there; Minn. has interest in regulating insurance companies

4. Enough contacts with Minn. to make application of Minn. law not fundamentally unfair

5. NOTE: This case is Prof. Dreyfuss’ way of illustrating that the relationship between litigant and forum doesn’t have to be very significant

G. Burger King v. Rudzewicz – Business negotiations and a course of dealing constitute sufficient contacts with a state to permit exercise of in personam jurisdiction

1. D bought a franchise from BK; dealt with district office in Michigan and HQ in Miami; negotiations with Fla. office; BK brings case in Fla. fed court

2. Court says that parties who reach out beyond one state and create continuing relationships and obligations with citizens of another are subject to regulation and sanctions in the other state for consequences of their activities

3. Choice of law clause in the contract turns out to be really important in this case

a. Once we know Fla. law applies, we’re letting Fla. courts adjudicate the case

4. The contract alone wasn’t sufficient for minimum contacts – but when they added the training, negotiations, etc., the test was met

H. Omni Capital Int’l. v. Rudolf Wolff & Co. – In a federal question case, the district court must apply the long-arm statute of the state in which it is sitting.

1. Congress amends Rule 4(k) after Omni to be about personal jurisdiction and notice

a. Rule 4(k)(1)(a) - general rule; in order to be subject to jurisdiction, you have to be subject to jurisdiction in state which district court was located

b. Rule 4(k)(1)(b) – for parties joined under rules 14 and 19, you can get jurisdiction by serving them within 100 miles of the courthouse

c. Rule 4(k)(1)(c) – deals with interpleader case; provides for nationwide service of process

d. Rule 4(k)(1)(d) – says if Congress wants to enact with jurisdictional statutes, we will honor those jurisdictional statutes

e. Rule 4(k)(2) –if  exercise of jurisdiction is constitutional – then you can also get nationwide service of process

i. Recognition that when you’re talking federal question case, having jurisdiction turn on a defendant and his relationship to a specific forum could be a problem

XXIII. Jurisdiction over Things

A. Shaffer v. Heitner – In rem and quasi in rem jurisdiction questions should be held to the same standard as in personam questions

1. Delaware statute allows for sequestration of property in order to compel Shaffer to appear; only contact with state for both P and D is that the company is incorporated there

2. Proceeding against a property is the same as proceeding against the owners of that property

a. In order to justify in rem jurisdiction, basis for jurisdiction must be sufficient to justify exercising jurisdiction over interests of person in a thing

i. Litigation in rem must comply with Intl’ Shoe

3. Jurisdiction cannot be founded on property within a state unless there are sufficient contacts within the meaning of the Int’l Shoe test

4. Eliminates (or nearly eliminates) quasi in rem jurisdiction

a. If you have enough contacts, you probably have enough for in personam jurisdiction – makes more sense because P can get entire value of her judgment

b. Maybe a little left for QIR Type II jurisdiction – if it’s the only way you can get a hold of the defendant

c. Consent by appearance seems to have survived the Shaffer ruling

XXIV. Why Parties Care about Forum

A. Burnham v. Superior Court of California – Presence within a state is enough for minimum contacts

1. Husband lives in NJ; wife lives in CA; wife files for divorce in CA; while husband is in CA on business and visiting kids, he is given court summons

2. If you’re in a state, you are subject to jurisdiction unless

a. You are there by fraud or force

b. Your being in the state is a result of being a witness in unrelated judicial proceedings

3. Personal jurisdiction on physical presence alone does not violate due process – Scalia; we’ve always done it that way

4. Brennan’s concurring opinion tries to give people hooks to use in later cases

a. It’s not a raw “tag” case – take the totality of the circumstances; Burnham doing business plus visiting the kids

B. Phillips Petroleum v. Shutts - A forum state may exercise jurisdiction over the claim of an absent class-action plaintiff, even though the plaintiff may not possess minimum contacts with the form which would support personal jurisdiction.  

1. Phillips is Delaware corp. with principal place of business in Oklahoma; respondents 28,000+ royalty owners possessing rights to leases from which Phillips produced gas; residents of every state, DC, foreign countries

2. The class action plaintiffs never really consented; they just didn’t take the option to opt out of the class – they were adequately represented by named representatives

3. HOWEVER, Kansas is not allowed to apply its own law

a. Substantial differences between KS law and other laws that could have applied

b. No minimum contacts with Kansas – only a couple of named representatives

c. You must choose a law that is significant to the parties

d. Supreme Court ultimately let Kansas apply their own statute of limitations law

XXV. Notice

A. Mullane v. Central Hanover Bank & Trust – Notice must be pursuant to a government statute; courts will decide if the statute is sufficient to provide notice to those most interested in objecting

1. Declaratory judgment suit brought bank; provided notice to beneficiaries pursuant to statute in a local newspaper

2. Jurisdiction by necessity – in rem action wouldn’t work (the suit is about money NOT in the bank); in personam wouldn’t work because beneficiaries don’t have enough contact with state (New York)

a. We relax the rules of in personam jurisdiction because the business deal is in the interest of the people involved; we have to accept jurisdiction over them

3. Newspaper publication alone is not reasonable means of notification – little chance it will reach residents; almost no chance it will reach non-residents

a. Notice needs to be reasonably certain to reach most of those interested in objecting

b. Okay to resort to publishing only in cases of missing or unknown persons

4. Courts look at whether the statute itself provides itself provides for a method of notice that is reasonably likely to lead to actually notice

5. If it’s problematic to serve process (ie Karadzic), you can ask court to design a method for service of process

6. Burden of notification for class action is on the plaintiff, unless its much easier for defendant to do

B. Issues of Rule 4

1. You can always use statutes of state in which you’re sitting; alternatively you can use the rules coming out of Mullane

2. Rule 4(d) – you can ask for a waiver of process

a. Rule 4(d)(3) gives the defendant more time to answer if he/she waives

C. Serving a defendant in a foreign country

1. Hague Service of Process Convention

a. Every country sets up a receiving office; they serve the defendant

D. Giving Notice to Parent in Parent/Subsidiary Relationship

1. To get jurisdiction of the parent based on presence of the subsidiary, you must know more about the relationship

2. Giving notice to the subsidiary is sufficient for giving notice to the parent
Applicable Law

XXVI: The Erie Problem

A. Situations which create an Erie analysis

1. A diversity issue where a state claim is being brought 

2. State and federal laws are pointing in differing directions

3. This is the ONLY situation where you have to do an Erie analysis (ie, a pure §1331 case is NOT an Erie problem)

B. Swift v. Tyson  - advanced the notion of a federal common law (the “brooding omnipresence of the law” theory); overturned by Erie

1. Federal common law and New York law differed

2. Justice Story – judicial decisions are just “evidence” of the federal common law
3. The problem of Brown & Yellow Taxicab

a. Artificially create diversity to benefit from federal law and avoid state law adverse to your interests

b. Diversity jurisdiction had effect of favoring out-of-state people at expense of in-state people

4. Hope was that when each judge interpreted the law, state judges would have tendency to interpret what federal judges said; the two systems would wind up in line with each other

a. Idea was a complete failure – state judges ended up making their own interpretations anyway
b. Created huge opportunity for vertical forum shopping

C. Erie Railroad v. Tompkins – federal courts should apply state substantive law

1. Tompkins injured by a moving train in Pennsylvania; federal and state law come to opposite results

2. Federal court should apply state substantive law; two main concerns

a. Take away the chance for vertical forum shopping

b. Equitable administration of the law
3. Unclear how Justice Brandeis reached his decision that PA law will apply; either

a. PA law will apply (federal choice of law rule); or

b. NY choice of law rule said that PA law would govern

c. Resolved by Klaxon – option b

4. Dissent of Justice Butler

a. Erie strips Congress of too much power

b. Stripped of the power to prescribe rules when federal courts are deciding questions of federal law

5. Concurring opinion of Justice Reed

a. Believes there is still federal power over civil procedure; he is concerned this is being taken away 

D. Allocation of Power to the Proper Sovereigns

1. There probably isn’t much difference (if any) between the ideas of forum shopping and equitable administration

2. If Congress cannot legislate state substantive issues (ie contract or tort):

a. Federal courts should not be able to either

b. These are STATE issues

3. In a federal question case, federal courts can continue to make federal common law

XXVII: Post-Erie Cases

A. Klaxton v. Stentor Electric - fed courts must apply same state law as would be applied in the state forum where they sit (where no conflict arises)
1. Fed courts under Erie are bound by state substantive law as well as forum state’s choice of law rule

B. Sibbach v. Wilson  Co. – presents the problem of classifying things as procedural or substantive

1. Rule 35 – if health is an issue, party whose health is an issue must submit himself to a medical exam

2. Discovery procedure – D was allowed to force P to take medical exam

3. This is problematic; we’re saying that
a. Probing medical exams are procedural, but

b. More trivial things are substantive

C. Guaranty Trust v. York – use the outcome determinative test

1. If federal rule and state rule would lead to different outcome, you have to apply the state rule

2. Outcome of case shouldn’t turn on the accident of diversity
3. No remedy should be available in fed court that wouldn’t have been available in state courts

4. Justice Frankfurter probably trivialized Erie

a. He saw it as being mainly about forum shopping

b. Erie is really about the allocation of power and checks and balances

5. Frankfurter probably also undermined federal civil procedure

a. For pendent state claims, under his rule you would have to file your claim within state statute of limitations

D. The 1949 “trilogy” of cases

1. Woods v. Interstate Realty – fed court could not entertain claim brought by non-resident corporation barred from bringing suit in state courts because of its failure to qualify as doing business in the state

a. Seems to set aside Rule 17(b) in diversity cases

2. Cohen v. Beneficial Industrial Loan Corp - plaintiff was required to adhere to state statute requiring stockholders suing corporate officials in derivative actions to post a bond for costs

a. Where procedure is not in conflict, apply both federal and state law

b. FRCP 23 appears to regulate conditions of such suits and didn’t require posting of bond

c. Since rule didn’t explicitly address bond, Court found no conflict between state statute and federal rule

3. Ragan v. Merchants Transfer – apply state statute of limitations
a. Plaintiff filed complaint in time, but the federal marshal did not serve defendant until after statute of limitations had passed

b. State rule was followed and the action was barred

E. Byrd v. Blue Ridge – If there is an overriding federal interest, then apply federal law; balance the fed interest in having its law applied against the state interest in having its law applied

1. Minor retreat from the “outcome determinative” test

a. Is there a “countervailing” federal policy that justifies federal law governing in place of state law?

2. In this case, issue is whether the case should go before a jury

3. Jury trials are essential characteristic of the federal system

a. States shouldn’t impinge on the federal judge-jury relationship

4. Problems with the Byrd analysis
a. Brennan seems to have ignored a significant state interest

i. Possible that the state statute was just unclear

b. It is hard to apply to other cases

c. It is contingent on other issues (ie International Shoe)

5. Good parts about the Byrd analysis

a. It balances federal interest with state interest; gives respect to both

b. Doesn’t trivialize the Erie question (like Frankfurter did)

i. Looks at why we have Erie in the first place and

ii. Why we have both state and federal courts

NOTE: If you can use the Byrd test, Professor Dreyfuss likes this approach

F. Hanna v. Plumer - If a federal rule conflicts with a state rule about a state claim, and the rule is in the federal rules of civil procedure, apply the federal rule; the “teal book” test
1. Process served (in accordance with rule 4(d)(1)) at the defendant’s home by leaving copies with his wife

2. D claims this type of process is not allowed under Mass state law and that should prevail

3. Congress has acted (Rule 4) and they have the power to exert this authority

a. Enabling act said create rules of procedure but don’t undermine substantive rights

b. Court is willing to classify everything in the FRCP as procedural

c. Smart people who have thought about the FRCP 

i. advisory committee, supreme court, Congress (who have to think about the interest of their constituents) 

ii. All of these rational people thought that FRCP were okay

4. Answers Justice Reed’s concern

a. There is federal power over civil procedure

5. Disregard the state rule when it is in direct conflict with the federal rule

G. Concurring Opinion of Harlan in Hanna v. Plumer – the primary conduct test

1. Hanna court makes same mistake as Frankfurter did by trivializing Erie

a. Guaranty opinion is just about forum shopping; Hanna majority is just about administration of rules
i. We ought to look at the policies behind Erie and all the rules

b. We want certain kinds of forum shopping anyway
i. People do it all the time

ii. It is part of the nature of Article III

1. where state would give in-state people unfair advantage, or state fails to perceive some kind of national problem
2. The “primary conduct” test – when the state and federal government both have some right of control, a balance must be struck

a. What kind of behavior is this rule trying to regulate?
i. Is this behavior legitimate for the feds to regulate or the state to regulate?

ii. If it’s one or the other, that’s the answer

b. If its legit for both to regulate, then you have to ask who has the more legit interest

c. Think about who is supposed to be regulating that particular kind of behavior

i. Who has the most connection to that kind of behavior
3. Harlan has a really good opinion, but it is difficult to apply in practice

a. Hanna majority says their rule leaves room for federal interest and is just easier to apply

4. Application of Harlan’s Opinion to the 1949 trilogy

a. Cohen – interaction between shareholders and corporations are state interest

b. Woods – state law would probably apply given the state interest

c. Ragan – if Hanna was decided the way it was, so too should have Ragan

i. Using federal statute of limitations didn’t harm the state interest

ii. Ragan therefore was decided incorrectly

1. Supreme Court has since revisited Ragan; the decision has been affirmed

2. Walker v. Armco Steel – exact replica of Ragan

a. Eliminated concern that Hanna overruled Ragan

H. Stewart v. Ricoh – apply the Hanna decision to federal statutes
1. Contract with a forum selection clause in NY district court

2. State rule (Alabama): we’re not going to honor forum selection clauses 

a. Federal rule (§1404): We can transfer in the interest of justice

3. §1404 doesn’t exactly cover forum selection clauses, but it does talk about removal

a. It is not exactly “procedural” but Court is willing to classify it that way

b. §1404 says look at all the circumstances, including the forum selection clause

i. If its in the interest of justice, don’t honor it

4. Still contingent on other factors

a. On remand, this case never goes to NY – fails minimum contacts

b. Justice Ginsburg’s opinion – apply the rule with “sensitivity”

5. Justice Scalia dissenting (NOTE: Prof. Dreyfuss thinks he is correct)
a. D can still make a motion to transfer under §1404, but 

i. When you make motion to transfer, you cant consider the forum selection clause because its invalid in Alabama

b. If the clause is an invalid allocation of inconvenience between the parties

i. It gets no weight because Alabama does not approve

ii. Question of weight should only be asked if federal law controls the issue of validity of the clause

1. Contract law is the plenary authority of the states

6. Policy arguments against enforcing forum selection clauses

a. Clauses often put you in places like New York or London

b. If Alabama honors them, Alabama may end up with an insufficiency of judicial authority and state common law

I. Gasperini v. Center for Humanities - a federal court of appeals should review for abuse of discretion on a district court’s decision to deny a motion for new trial based on excessive jury award
1. Federal scheme – appellate court reviews for “abuse of discretion”

2. NY state scheme - appellate court will make more concrete determinations about the finding of fact (amount of the award)

3. There is nothing in Hanna or Stewart that is helpful here, so they apply the Byrd test
a. Fed appellate courts are bound by 7th amendment; they can’t do what New York says

b. So they decide to let the district court apply the New York rule instead, and then

c. On appeal, just use the abuse of discretion test

4. This is a convenient solution to the Erie problem IF the facts allow it

J. Salve Regina v. Russell - A federal court of appeals should review de novo a district court’s determination of state law

1. Issue is whether Rhode Island had a standard of “substantial performance” for contracts

2. District court judge decided how the state courts of RI would handle it

a. Based on his years of experience as state trial judge

3. Appeals court deferred to district court’s interpretation of state law

a. Supreme Court says this is incorrect; there should be de novo review instead of just the “abuse of discretion” test

b. Erie: get the same result in federal court that you would in state court

4. Benefits of de novo review

a. Incentive to district court to write persuasive opinion

b. The more persuasive it is, the more likely the state court is to agree and push towards uniformity

5. But the majority opinion is problematic

a. Unlikely that appeals court will know state law better than the district courts

6. Rehnquist in dissent quotes Holmes about the life of the law being experience

a. District court judges have the experience with state law

b. But this is also problematic

i. People may end up bound by bad judgments

K. Boyle v. United Technologies – two part test for deciding what the federal common law should be

1. Tort suit against manufacturer of gov’t helicopter that crashed and killed passengers

2. Issue in the case is whether sovereign immunity defense extends to government contractors

3. Supreme Court creates a two-part test

a. Is there a significant federal interest?

b. Is there a conflict between state and federal law?

4. Court decided the liability extended to contractors; strange decision in light of Cort v. Ash

a. Part 4 of private right of action test; torts are states issues

b. Gov’t buys a lot of helicopters; this allows contractors to hide behind sovereign immunity

L. Ferens v. John Deere - When a §1404 motion is granted that was initiated by plaintiffs, the transferee forum will honor the transferor forum’s choice of law rules

1. P lost hand in tractor accident in PA

2. Precedent: Van Dusen v. Barrack  – following a §1404(a) transfer initiated by the defendant, the transferee court must follow the choice-of-law rules that prevailed in the transferor court.

a. This case extends Van Dusen to plaintiffs

3. P (PA resident) filed suit in Mississippi district court for negligence and product liability
a. PA statute of limitations had expired; claim is still alive in Miss

i. Klaxton says Mississippi choice of law rules govern
ii. Miss would apply PA substantive law but their own statute of limitations

4. So Ferens gets to go to Miss, pick up a statute of limitations and then go back to where he wants to really litigate

a. Scalia in dissent: this is awful; they can just pick up the law they want and run

b. Trying to achieve exactly what Klaxon was trying to prevent – use of Pa federal courts rather than state courts to get a different substantive law

5. Two ways to deal with the Ferens problem
a. Eliminate §1404 for plaintiffs, but this could be a problem

i. You sometimes don’t know where the most convenient forum is until the discovery process has happened

b. Don’t extend Van Dusen to plaintiffs

i. If P says “I really should have brought suit in PA,” then PA law should apply

M. Problems of Precedent Relating to Ferens – (Klaxton and Sun Oil)

1. Klaxton could be the problem

a. Miss applied its own statute of limitations to something that was obviously a case of PA law

2. Sun Oil - forum state is free to apply its own statute of limitations procedural rules in actions governed by the substantive law of another state

XXVIII: Post-Erie Policy Arguments

A. Certification Procedures  - 28 USC §1504 (the Salve Regina problem)

1. Federal court could certify questions of law to state Supreme Court

2. This happened in Keaton v. Hustler
a. Fed court certified to NH Supreme Court and wrote an opinion consistent with what they would have done

3. Problems with certification procedures (NOT every state has them)
a. Opinions returned are not always useful

b. They are a slow process

B. Abstention Doctrine

1. Stay a case pending the decision of another case

2. Fed courts have limited power to stay the case and get declaratory judgment from state court

3. Case usually goes to state court and gets decided; disappears from fed docket

a. Will come back if there is an open federal question
C. Reasons to get rid of §1332 Jurisdiction

1. Efficiency: there are not a lot of §1332 cases, but they take a long time

2. Congress has already done a lot to alleviate case load of fed courts:

a. Increasing amount in controversy requirement; supplemental jurisdiction is more limited in diversity cases; changing the laws for residency for corporations; removal and transfer; stinginess on standing; federal habeas is very limited; res judicata is becoming much more limited

3. Both parties can opt for a “magistrate” court to decide the case if they want it done quickly

4. All the ways in which we’ve tried to deal with overcrowding of federal courts aren’t working very well

D. Reasons to keep §1332 jurisdiction

1. Law will get too compartmentalized
a. States shouldn’t be doing things entirely differently from feds in tort law (for example)

2. Keep the choice of where to go

3. Fed system has built in efficiencies that state don’t have (ie §1335 interpleader)

a. Bias comes into play too – better to hear interpleader case in federal court than in one state’s court

4. Transfer – it easy to transfer on §1404 grounds

a. Much harder to dismiss on forum non conveniens and start over

E. Constitutional Limitations (Erie v. Full Faith and Credit)

1. Justice Scalia sees two potential constitutional limitations in his Ferens dissent

a. Due process – not a problem; state have been applying their own statutes of limitations “for years”

b. Full faith and credit – Guaranty Trust said statutes of limitations were substantive, so under Erie, you had to apply them

2. Validity of these arguments – how to choose between state rules and laws

a. Scalia would want Congress to write a choice of law rule

i. They’re allowed to do this under the full faith & credit clause

b. Or, if a state plainly said statutes of limitations were substantive, he would probably buy that argument

3. Ultimately, Scalia is correct – trying to classify some things (statues of limitations) as procedural or substantive is very difficult

XXIX: Reverse Erie Doctrine – Federal Claims in State Court
A. Procedural Questions
1. Federal case in a state court – nobody is “trapped” in state court

2. Application of federal common law to state court suits on federally created rights may extend to some procedure

a. Policy arguments (thinking about why we have Erie doctrine)

i. Federal procedure does not have to be followed in every state case dealing with federally created claims

ii. Rather, local procedure must give way if it substantially infringes on federal policy

B. Dice v. Akron Railroad – use the Byrd balancing test for procedure; federal government usually wins
1. P (employee) is injured by a train; D goes straight into the hospital and gets a full release from P

a. Employee recovers and proceeds to bring a lawsuit against employer anyway under FELA

2. Issue is what law controls the allocation of responsibility to control factual issues
a. Some states have given certain issues to a judge because juries always get them wrong

b. Jury trials are protected in federal courts by the 7th amendment

3. Using the Byrd test, it would seem bench trials are “essential elements” to the states the way jury trials were in Byrd

a. The opposite was decided – federal procedure was followed

b. Moral of the story – when using the Byrd test, the federal government usually wins

XXX: Venue and Transfer
Note: Now we’re talking about not only what state you can sue in, but where in that state?

A. Overview of venue
1. Venue is to a degree about administrative concerns

a. Convenience

b. Knowing the topography and local law

c. Proportional number of cases to the number of judges

2. Jury duty: we want to spread the cases around a little bit so citizens all have equal burdens of jury duty

3. Witnesses: we don’t want the witnesses to have to travel very far

4. Litigants: courts want them sued in a convenient location

B. Venue general statute – 28 USC §1391

1. Venue is the locality where the case may be tried
2. Venue rule does seem to make distinctions for diversity cases

a. For all kinds of cases, first two choices are exactly the same

i. If all D’s reside in the same state, venue can be in the district where any defendant D resides (resides, not domiciled)

b. Corporations – if contacts are limited to one district, they are resident of that district

i. If they are spread thin, they are resident of all districts

3. Center of gravity rule – you can bring action in the district in which substantial part of events took place or property is situated
4. Third alternative – only if the first two don’t work

a. §1391(b) – makes distinction to have venue in any district where any defendant may be found
b. Huge question about what “found” actually means

c. §1391(b) is for cases not based solely on diversity
5. Note: Venue is not considered in §1441 removal or diversity issues

C. §1404 Transfers – In the Interest of Justice and Convenience
1. Federal courts can transfer cases to any district where it might originally have been brought.

2. “In the interests of justice and for the convenience of parties and witnesses”

3. §1404 transfer: the idea is only to transfer it to a location that is convenient

4. It is NOT to change the outcome about anything of the case 

a. Bring the law with you; the law of the first forum is going to apply (Van Duzen v. Barick)

D. §1406 – Mistakes in Venue

1. You were in the wrong court to begin with

2. The entire case transfers

a. The law is not carried over

b. Different form Van Duzen (which just says let’s transfer the location only)

E. §1407 – Multidistrict Litigation

1. Allows courts to take cases that all raise identical issues spread out all over the country

a. Efficiency if they were brought together for pre-trial purposes

F. Hoffman v. Blaski (1960) - The language “where it might have been brought” in 28 USC §1404(a) is meant to apply to only those jurisdictions in which the plaintiff could have originally brought the action

1. P (Illinois) brings patent suit against D (Texas) in federal court in Texas

2. D wants to transfer to Illinois

a. Based on past decisions, he was more likely to win there

3. P could not have originally brought the suit in Illinois – transfer not allowed

XXXI: Forum Non Conveniens

A. Overview

1. Discretionary power to court to decline jurisdiction when convenience of parties and ends of justice would be better served if action were brought and tried in another set of courts

2. Forum non conveniens – common law doctrine – developed originally to correct really awful choices

B. Piper Aircraft v. Reyno (1981) - P may not defeat a motion to dismiss on ground of forum non conveniens merely by showing the substantive law that would be applied in the alternative forum is less favorable to their claim

1. A foreign plaintiff’s forum choice deserves less deference than a domestic plaintiff’s forum choice (but still some deference) 

2. Piper originally sued in CA state court; moved for §1441 dismissal, then moved for §1404 transfer to PA, then moved for forum non conveniens
a. Unclear why they didn’t just file for FNC in the first place

i. Could have thought CA courts would have been less hospitable to forum non conveniens

ii. Could just be crappy lawyering

iii. Might just be delaying the case so they can pay the judgment in cheaper dollars

3. P’s wanted to sue in the US 

a. Jury trials, punitive damages, looser liability laws

b. ATTORNEY’S FEES – contingency fees are not available in Scotland

c. NOTE: the case never ended up being heard in Scotland; apply FNC with care

C. Policy Arguments for Forum Non Conveniens

1. All we need to know is that another forum can take the case

a. Not necessarily that they WILL take the case

b. Piper was never heard in Scotland b/c the legal aid lawyers there didn’t want to take it. 
2. Policy arguments in favor of this rule:

a. Too messy for courts to be negotiating with other forums to confirm that they will take the case

b. Generally people just have to file and have everything adequate for stating a claim

i. You don't need to ask if the court will take the case

3. Possible policy argument against the rule: 
a. Force judge to issue stays to make sure another forum will take the case

b. Avoid unfair results like Piper

C. Gas Plant Disaster at Bhopal (1987)

1. Thousands of Indian citizens and gov’t of India against Union Carbide

a. DC dismissed on FNC grounds

b. Probably will be cheaper for D: people build plants in India because life is “cheaper” there; judgments will be smaller

2. Regardless of forum, first choice is choice of law
a. If  litigated in India, they get to decide if they keep their own policy or import American policy

i. Their own policy in the short term would be unfavorable to their citizens, but in the long run bring a lot more jobs to India

3. Indian gov’t is party to the suit – they’re essentially saying they WANT the suit in America (higher discovery standards)

4. Dismissal is a CONDITIONAL dismissal – D has to agree to terms?

a. Usually conditional on waiving objections to personal jurisdiction and venue

b. Also agreeing to waive limitations in discovery usually available in the alternative forum

XXXII: Res Judicata – Claim Preclusion
A. Stare Decisis

1. Policy rationales in favor:

a. Past decisions guide potential litigants

b. Legitimizes the court – consistent judgments provide equity for different litigants

c. Serves the entire purpose making courts to begin with

d. Encourages slow and reflective development of law 

i. Ideally makes the results that courts come to more well thought out

e. Efficient – stop litigants from trying to bring stupid suits

i. Also helps judges make decisions and have rationale behind them that they can rely on

2. Policy rationales against:

a. Sometimes appears to be too rigid

b. May be principles that courts rely on that look unjust or unfair

c. Litigants might be able to manipulate outcomes

3. Ways to rebut the presumption of stare decisis
a. If the result is intolerable

b. When the facts or technology have changed so the facts are substantially different

A. Claim Preclusion
1. Three requirements for claim preclusion

a. Same claim

b. Same parties

c. Valid final judgment

2. Policy rationales for giving claim preclusive effects
a. Fairness to the defendant – prevent P form harassing D over and over again

b. Prevent P from doing bait and switch – bring low value liability claim first and then slam D with high value claim later

c. Incentive to both to bring best case forward

d. Belief that parties should appeal decisions if they’re dissatisfied rather than collaterally attack later

e. Repose interest – whatever the outcome, parties will have reliance interest – we don’t want to disturb this

B. Exceptions to claim preclusion:

1. QIR II cases – liability is limited to the property value
a. If you claim preclude them, you’re making unlimited liability
2. Installment payments
a. You can’t sue for payments that haven’t come due yet (ie car payments)

b. Annual events (ie tax liability)

3. Certain counter-claims

a. If D is only in the jurisdiction on an in rem action, he is not forced to bring any other claims he might have (exception to compulsory counterclaim)

b. Rule 13(e) – claims that develop after the litigation begins

c. Rule 13(g) – cross claims against parties that are on your side (look at US v. Nevada)

i. You don’t have to raise a x-claim against a party that is an ally in a litigation

4. Rule 60 arguments – Relief from Judgment

a. Ex: cement plant constantly pollutes a neighborhood

i. Residents bring nuisance suit and plant is ordered to pay damages

ii. Later a new filter is invented that will prevent the pollution

b. Residents can make Rule 60 argument that they could not have possibly known about the filter at the first litigation

i. They will be allowed to file for injunction to force the plant to use it

c. We don’t want to use claim preclusion to lock people into a social norm that no longer exists

B. Is something the same claim?

1. Same transaction or series of transactions (Restatement §24)

a. Are the items related time, space, origin or motivation?

b. Do they form a convenient trial unit?

c. Does the treatment conform to the parties expectations? Did they think this was part of the same transaction at the time that they did it?

2. You do not have to figure out everything the first day

a. Pleadings just get the ball rolling; they are easily amended later

b. P can put alternative theories on his pleading, and by the time it goes to a jury, he will have figured out one theory won’t work and only advance the other

C. Are the parties the same parties?

1. Real parties in interest test (Rule 17a) – same parties or people in privity with them can’t bring the same claim

2. Laboring oar theory 

a. Did they contribute litigation expenses

b. Did you meet with the lawyers and help strategize the case

c. Do you have similar interests

d. Were you adequately represented in the first case

3. Virtual representation – not necessarily the same as laboring oar

a. Non-party may be bound if one of the parties is so closely aligned with the nonparty’s interests that the nonparty has been adequately represented by the party in court

b. Note: Prof. Dreyfus uses the terms somewhat interchangeably

4. Parties that are NOT claim precluded
a. Non-mutual parties / parties who didn’t appear in the first litigation

i. Exceptions

1. Zero-sum cases (like US v. Nevada)

a. A says this is my land, if anyone has any claims against it, come into court and claim it – you can only do this once

2. Deliberate bypass 

3. First trial has to be a real trial – both sides have to actually be adversaries (trial can’t be a sham – ie Hansbury v. Lee)

D. What is a Final Judgment: Key question – how much hassle did D have to go through?

1. Final judgment

2. Trial where there is actually a judgment

3. Default judgment 

a. If you couldn’t come up with a good complaint the first time around, you never will

4. Summary judgment for the defendant

5. Settlements: we want to claim preclude to encourage D to settle

a. Exceptions – class action dismissal (rule 23e), statute of limitations dismissal

XXXIII: Claim Preclusion Cases (Prior Adjudication)
A. Rush v. City of Maple Heights (Ohio 1958) – property damage and personal injury claims from the same accident held to be one claim

1. P crashed her motorcycle on allegedly bumpy street

2. Brought negligence suit against City for property damage to the bike

a. Wins small judgment

3. Later brings personal injury suit for much larger judgment

a. Dismissed res judicata: same parties, same claim (negligence), there was a final judgment
4. Unclear who was manipulating the system in Rush

a. P could have brought property damage suit by itself so city wouldn’t have incentive to fully litigate

i. Then negligence would be issue precluded – she gets to slam them in the second lawsuit

b. Or, the City could have not fought hard in the first lawsuit because they knew they’d get off cheap and not have to pay the larger amount later

5. Rush is the best example of a Court evading stare decisis

a. Vasu v. Kohlers said she gets to bring these suits separately

b. Court easily distinguishes Vasu on the grounds that an insurance company was P in the first litigation

6. Ways in which Rush may alternatively get redress
a. Sue her lawyer – perhaps he should have realized what was happening
b. Some states have notification rules

i. If city knew first claim would be her only full chance to litigate, they have to tell her

B. Herendeen v. Champion Int’l Corp. (1975) – Three part test for res judicata determination

1. P lost first suit against former employer
a. Alleged they fraudulently induced him into resigning, promising to give him a new contract

2. P brings second suit alleging his pension plan is withholding money owed to him

3. P was alleging a new theory in the second suit, so it was allowed

4. Under Restatement transactional approach: probably would have been considered the same transaction / series of transactions

a. Defined as  having relationship in time, space, convenience, expectations, business usages

5. Three part test for deciding if a claim is the same claim as was previously brought

a. Will a different judgment in second action impair or destroy rights or interests established by the first

b. Is the same evidence necessary to maintain the second as was required in the first, and 

c. Were the essential facts and issues in the second present in the first

C. Mitchell v. Federal Intermediate Credit Bank (1932) – if D makes a counterclaim against P, he must exhibit his entire damage

1. D sued P in federal court

a. P used the proceeds they got from his farming as a defense, but 

b. Made no counterclaim for affirmative relief

2. P was claim precluded from later suit for affirmative relief

a. Tough for P that he didn’t get to choose the forum in the first place

3. Rule 13 does try to take into account that the person asserting the counterclaim may not have had a chance to choose his forum

a. Rule 13(a) – only claims that have actually accrued have to be asserted

b. Rule 13(a)(1) – if there is another lawsuit in progress, it will be granted stay

c. Rule 13(c) is Mitchell  – the defendant can counterclaim for more than the value of the claim

D. Nevada v. United States (1983) – Exception to barring non-mutual claim preclusion when land and water are at issue
1. First suit (1930’s): US (representing Pauitie tribe and Project/TCID) v. all water users

2. Second suit brought about fishing rights

a. US v. all water users (including project farmers and TCID)

b. Tribe (intervenor) alleges US wasn’t an adequate and typical representative, but the Court doesn’t buy it

i. US did what seemed like was the best possible job, the water users had no way of knowing the US wasn’t doing a very good job

c. Court rules it was the same claim – it was about the water

3. Appeals court rules no adversity between the Project and the tribe

a. Supreme Court disagrees: their interests were sufficiently adverse

b. Inconsistent with first part of opinion that said interests of the tribe were adequately represented

E. Other Arguments for claim preclusion in US v. Nevada

1. Tribe and TCID were allies in Orr Ditch
a. Usual rule: cross-claims are not compulsory (Rule 13g)

b. Court says this doesn’t apply in Nevada
i. Zero-sum game: limited amount of the res

ii. Nominally allies, but really adversaries

2. Investment in land

a. If people think that a judgment about land can be overcome later on, there will be heightened risk

b. We want a rule that promotes certainty

3. Public policy: had tribe won on the merits, the land would be uncultivatable

a. Farmers would have lost their interest; all the investment in Reno and the area around Lake Tahoe would have been lost

F. Relaxing of mutuality of estoppel in Nevada

1. Question if non-parties to Orr Ditch could use claim preclusion
a. They never had opportunity to litigate, so claim preclusion could not be used against them

b. Court allows this exception where land and water are at issue

i. Orr Ditch was meant to settle water rights once and for all for everyone

2. Broader view taken after Nevada
a. Certain disputes that are especially disruptive of economic climate

b. We should allow one suit to decide all claims even for people not involved in the suit (ie agent orange case against Dow)

G. Montana v. United States (1979) – the laboring oar theory; nominal non-party ends up being claim precluded

1. US built a federal building in Montana

a. After it was built; Montana levied a construction tax on the builder/US

b. Actual lawsuit is Kiewit (builder) v. Montana; Montana wins that lawsuit

i. Claim was the US doesn’t have to pay tax to the states

2. US brings own lawsuit – its exactly the same claim

a. Montana says issue and claim preclusion

b. Kiewit was never going to pay the tax – he was just going to pass it on to the US

c. US says we haven’t had a full day in Court yet – it was Kiewit’s lawsuit

3. The US paid all Kiewit’s legal bills, inspected every document, helped figure out the legal strategy

a. The US took a “laboring oar” in the Kiewit litigation; they’re in privity

b. Kiewit was a “virtual representative” of the US

H. Claim preclusion for non-parties

1. Provident Tradesmens Bank v. Patterson (1968)
a. Court said in dictum that a party who bypassed an opportunity to intervene is bound by the judgment
2. Martin v. Wilks (1989)
a. P (white firefighters) filed amicus brief in first lawsuit but bypassed opportunity intervene

b. They were NOT claim precluded – they didn’t have their day in court

3. General Rule for non-parties

a. Not going to be precluded and cannot use preclusion

i. There may be exceptions

b. Don’t put the burden on non-parties to constantly monitor things

XXXIV: Claim Preclusion – On the Merits

A. Overview

1. Dismissal of Actions (Rule 41)
a. Rule 41(a) – voluntary dismissal by plaintiff (Without prejudice)

i. If its filed before the D files an answer, or

ii. If the answer has been filed but the parties agree that a dismissal is w/o prejudice

iii. P can only do this once – the second dismissal will be with prejudice

b. Rule 41(b) – Involuntary dismissal

i. Things that are obvious / do not require huge effort from D will not lead to claim preclusion

1. Jurisdiction, venue, failure to join an indispensable party

ii. Personal/subject matter/etc may be precluded by way of issue preclusion

2. Semtek v. Lockheed – Justice Scalia says that “on the merits” in Rule 41(b) just means you can’t go back to the same exact court

a. Note: Prof. Dreyfuss thinks this is a really weird decision

B. Costello v. United States (1961) - Dismissal on a ground not going to the merits is not a bar to subsequent action on the same claim

1. First lawsuit (brought by the US) was dismissed for lack of jurisdiction
2. D (Costello) didn’t have to do much to defend it, so US gets to bring suit again

3. Must be at least one decision on a right between the parties before there can be said to be a termination of the controversy

C. Statues of Limitations Dismissals (Shoup v. Bell & Howell)

1. A v. B in PA state court – statue of limitations dismissal

2. A v. B in MD state court – two possible approaches

a. Statues of limitations are procedural, so the forum can apply its own statute of limitations

i. Policy arguments for this approach:

1. Claiming s/l defense doesn’t require a lot of effort

2. MD could have interest in hearing the case

b. Full faith and credit approach (used by the Shoup court)

i. MD has to give the judgment the same effect PA would; PA would say its over

ii. Alternatively argue that statutes of limitations are substantive

1. Then A not having a claim anymore is a substantive decision

D. Federated Dept. Stores v. Moitie (1981) – Claim preclusive res judicata effects occur as soon as a judgment is entered, even if appeal is available

1. Seven private antitrust suits in federal court – dismissed

2. Five of the seven take appeal and win; the other two try to bring the claim again in state court

a. Claim preclusion – same parties, same claims, there was a dismissal
b. They don’t get to do it again

3. Non-appealing parties may not benefit from a reversal when their position is closely interwoven with that of all appealing parties

XXXV: Issue Preclusion

A. Overview

1. There may be a second lawsuit, but some issues will not be re-litigated

2. Requirements are very substantial and carefully applied

a. Issue of fact or law (Restatement says either will be issue precluded)

b. If it was actually litigated

c. If it was actually determined

d. Was determination essential to the judgment

e. Final judgment

3. Question: did both parties (and the decision maker) have motivation to do things correctly?
4. Ultimate factor: what is actually litigated 

a. Not the other minute facts that got you there

b. We want people to focus on the issues that are actually present and not litigate every little thing

B. Issue Preclusion in Default Judgments

1. Settlements – nothing has been litigated

2. Statute of limitations dismissal

a. Issue of whether the statue of limitations has expired is precluded

b. Claim preclusion is harder: depends if you think statues of limitations are procedural or substantive

3. Dismissals for lack of jurisdiction – only that issue is precluded

4. If issues of venue and personal jurisdiction are litigated, then they have already been decided

5. Subject Matter jurisdiction – generally claim precluded (but not always)

a. A court may adjudicate a case without having proper SMJ – raises question of how the judgment can be good

b. We generally allow it to avoid wasting judicial resources

B. Little v. Blue Goose (1931)

1. P (driving) gets into accident with city bus

a. D sues P for damage to the bus and wins

b. P was negligent

2. P’s wife (P since deceased) sues for injuries from the accident
a. Claims bus company was wantonly negligent

b. But their negligence was already litigated – if they were negligent, they would have lost first suit

c. Note: This was 1931 (no compulsory counterclaim; today, P would be claim precluded)

3. Problems with issue preclusion in this case:

a. P’s negligence was litigated, but we don’t know for sure that D’s was

i. Rule 15(b) – you can amend the pleadings to conform to the evidence

ii. Could also look at the court transcript
C. Kaufman v. Eli Lilly (NY 1985) - Party is precluded from relitigating an issue which has previously been decided against him where he had a full and fair opportunity to litigate the point
1. P sues D in concerted action theory of liability (unsure which drug manufacturer was responsible)
2. Same claim brought against D by different P in earlier case

a. D never litigated their involvement in concerted action

b. This issue was still open

3. Sometimes party will intentionally not litigate an issue

a. They realize the case isn’t going well for them

b. Reserve the issue for a later case

c. If you start to litigate an issue, litigate all the way
4. Policy reasons for letting D benefit from apparent failure to raise objection at earlier trial

a. Age of development of mass tort liability

b. Other D’s will be able to challenge concerted action against this P; we may get inconsistent results

XXXVI: Defensive Non-Mutual Issue Preclusion

A. Overview

1. Allows a new party to invoke collateral estoppel against a party who litigated and lost on an issue in a prior action

2. If the party had a full and fair opportunity to litigate, they should not be allowed to lineup adversaries and relitigate

B. Bernhard v. Bank of America (Cal. 1942) – Party asserting res judicata as a defense does not have to have been a party, or in privity with a party, to the earlier litigation

1. Suit A: P’s caretaker v. beneficiaries of her estate to get accounting; caretaker wins

2. Suit B: P’s daughter sues D claiming they shouldn’t have given away the money that belonged to her

a. D claims issue preclusion

b. P argues this isn’t fair – D wouldn’t be issue precluded, so why should they get to use issue preclusion

c. Traynor says P got a full and fair opportunity to be heard the first time

i. Goal is efficient judicial system

3. Policy arguments against this decision

a. Match-ups matter (Prof. Dreyfus really likes this argument)

i. Suit A: adversary was elderly person who cared for P’s mother

ii. Suit B: adversary was the Bank of America 

b. Compromise Verdicts

i. Jurors may compromise with each other so one party gets some relief but the other party doesn’t get totally screwed

ii. No real way to tell if this went on in the jury room

c. As you expand the number of people that can use issue preclusion:

i. Magnify errors that are made and therefore undermine the whole point of the law

4. Note: Prof. Dreyfus thinks the way the law has expanded is even worse – see Blonder Tongue
C. U. of Illinois v. Blonder-Tongue (1971: post-Bernhard – this case in the Supreme Court)

1. Patentee sues infringer  number
1

a. Issue was validity of the patent

b. Infringer wins the case

2. Patentee goes after infringer number 2

a. Infringer number 2 says you already litigated this and you lost

b. SC follows Traynor’s reasoning – the patentee had his day in court, he shouldn’t get another one

3. Policy argument for this rule:

a. Public interest – now there are no royalties owed to the patentee

b. Their invention is now cheaper to get for the rest of the world

4. Policy arguments against this rule:

a. Not good for public either – patents are less valid and more vulnerable to being invalid

b. Problem if the first adjudication was wrong – the property value of that patent is now far less

5. Potential for more problems for patentees:
a. Patentee may bring multiple suits against infringers and win

i. If one infringer finally wins, the patentee may be out of luck

b. Infringer may bring original action to declare patent invalid

i. Patentee may win several of these, but he may eventually finally lose

ii. May turn a patent into a “license to be sued”

6. Note: If there are inconsistent prior results, a court may not allow non-mutual issue preclusion

XXXVII: Offensive Non-Mutual Issue Preclusion

A. Overview

1. P1 sues D

a. D loses on Issue A

2. P2 sues D

a. P2 wants to invoke collateral estoppel to establish Issue A against D

3. Basis is still: same issue, actually litigated, necessary to the judgment, but -

4. District courts should apply offensive non-mutual collateral estoppel with care (see Parklane)
a. Concern about people taking “wait and see” attitude

b. Party might not have fully litigated in the first action if stakes were small or forum was inconvenient

c. May not have been possible for party to litigate effectively in the first forum (if procedural rules were more restrictive)

d. Be wary of inconsistent prior judgments

B. Parklane v. Shore (1979) – offensive non-mutual issue preclusion allowed

1. Suit A: SEC alleges Parklane issued false and misleading proxy statement (SEC wins)
2. Suit B: Private individuals (private right of action under the SEC) sue for the same thing

a. Use offensive issue preclusion to say that Parklane can’t relitigate the issue of false proxy statement

b. Court allows it – also notes the concerns with use of this doctrine (see point 4 above)

3. Parklane alleges use of non-mutual issue preclusion denies them 7th amendment right to jury trial

a. They lose this argument – Court says this an action by a judge still has res judicata effects

i. Decided by Beacon Theaters case (action in equity could have claim preclusive effects on action at law)

b. Note: Prof. Dreyfus thinks this is really strange given the “essential characteristic” language in Byrd and willingness to mess up NY judicial system in Gasperini 

4. Justice Rehnquist in dissent:

a. Violation of 7th amendment right to jury trial is unfair

b. Result may be to coerce D’s to settlements in agency enforcement actions in order to preserve their right to jury trial in private actions

C. Problems: What counts as a Final Judgment?
1. The Problem of Quasi in rem case

a. A sues B in a QIR action and obtains judgment

b. A could sue B again later in a place where there is personal jurisdiction over him

i. A is probably not claim precluded – the idea of QIR is to allow him to get some money

1. Note: This is true now. If courts get more crowded in the future, we may tell A to either go after B fully the first time or live with the QIR judgment

ii. If A sues again, B will probably not be issue precluded from arguing his case again

1. Agreement was to split the difference the first time

2. If you give A another chance, you have to give that chance to B also

2. Change in Legal Climate

a. Relitigation is not inefficient when there is a real change in underlying rights

b. Ex: Before Brown v. Board of Ed, there were many school districts who were subject to litigation and lost

i. They can’t afterwards assert issue preclusion

c. May be times when you have to apply change in legal climate sparingly because a strong reliance interest has developed

i. United States v. Moser – gov’t couldn’t stop Civil War benefits payments to 70 year old man when definition of “veteran” changed

XXXVIII: Litigating Against the Government

A. United States v. Mendoza – offensive non-mutual collateral estoppel cannot be used against the government
1. Government has a really broad duty to litigate

2. Justice Dept. has to give approval to appeal a case

a. The government should not be bound by these decisions later

3. Government position depends on elections – their priorities change based on what the populous thinks is important

a. This is the meaning of accountable government

b. If government interests change over time, you cant hold them to issue preclusion the way you would a private party

4. Some private parties have tried to make this argument but lost

a. You can imagine Microsoft, IBM, etc. being in a similar situation

B. United States v. Stauffer – government bound by prior adjudication against the same party

1. Suit A: EPA v. Stauffer (10th Circuit), Stauffer wins
a. Issue was about inspection of Stauffer plant in Wyoming

2. Suit B: EPA v. Stauffer (6th Circuit)

a. EPA tried to do the same thing to Stauffer, but in Tennessee

b. Court says this is not in good faith

i. It’s just threatening the same party over and over again

ii. Not legitimately enforcing agency’s goals

iii. EPA can challenge this rule if they want, but bring it against somebody else

3. This is common: if you lose in one circuit, try again in another

a. May see “acq” or “nacq” in a decision

b. If a party acquiesces (acq), they are agreeing not to bring suit in another circuit

XXXIX: Conflicts in Res Judicata Rules

A. State/state conflicts

1. X sues Y in state A (compulsory counterclaims)

2. Y sues X in state B (no compulsory counterclaims)

3. 28 USC §1738 – full faith and credit provisions

a. State B has to give full faith and credit to state A

b. B has to give the judgment the same effect that A would have given it

4. Problems with this rule:

a. B’s autonomy is trumped by A’s notions

b. B may think the underlying policy that the issues be tried separately is really important
5. Why this rule is absolutely necessary

a. Litigants need to think about how hard they should fight an issue

b. They must therefore understand res judicata effects of a judgment

6. The special problem of child custody cases

a. Jurisdiction B has to give greater credit than state A would

i. State A might leave it open, but its not open in state B

ii. Only state A can re-examine custody determination

b. Hague Convention on Civil Aspects of Int’l Child Abduction

i. Removal of child from one country to another is unlawful if it breaches the custody rights issued by place of habitual residence

B. State/Federal Conflicts (Federal Question Jurisdiction)
1. Suit 1 in state court, Suit 2 in federal court
a. Federal court should give the preclusive effects that the state court would have given

b. Allen v. McCurry – P argues there should be exception to §1738 issue preclusion for §1983 cases, but he loses 

i. Supreme Court says that it is up to the state to change their issue preclusion rules – we trust the states to do so

ii. Problem with this ruling – seems unlikely a state will write a rule allowing re-examination of its judges adjudication of §1983 cases

iii. Another way to get around this: federal habeas corpus

1. You can not bring a habeas corpus action on 4th amendment grounds

2. It’s already dealt with – if police get evidence in violation of 4th amendment rights, it gets suppressed

c. Marrese v. Orthopedic Board 

i. A: P sues the board – Illinois dismisses for no cause of action

ii. B: P sues the board – federal antitrust case (Sherman act)

iii. Court used Illinois claim preclusion rules – antitrust was not important enough a claim to make a §1738 exception

2.  Bottom line of McCurry and Marrese
a. Sometimes a state court judgment will have less of an effect than they will in their state

b. Some fed actions are so important we’ll let the feds second guess

i. It doesn’t actually work in these two cases, but maybe in some case it will

C. State/Federal Conflicts (Diversity Jurisdiction)

1. Semtek v. Lockheed Martin – federal court will “adopt” the state’s res judicata rules

a. It’s a federal issue, but the federal rule is use the state’s law

b. If you’re sitting in a diversity case, use the law of the state that the federal court is sitting in
2. A: P sues D in California federal court (diversity jurisdiction)

a. Statute of limitations dismissal – rule 41(b) with prejudice

b. Justice Scalia says here 41(b) just means you can’t bring it back to the same court

3. B: P sues D in Md. state court 

4. Decision about whose rule applies

a. First case was in CA and there’s a lot of stuff CA cares about

b. So the federal court “adopts” California law
5. SC says MD has to apply the rule CA would have applied: two possibilities
a. CA sees statues of limitations as procedural – Maryland may decide it can relitigate the case

b. If CA sees statutes of limitations as substantive, then the claim is dead – Maryland cannot entertain it

D. The International Arena

1. First suit in foreign country (ie Canada), second suit in the US

a. Canadian rule still applies

b. Litigants have to decide how much resources to apply

c. States will usually enforce judgments (for comity purposes)

d. Many other countries have different rules about counterclaims – if you would be allowed to split your claims there, you will not be claim precluded here

e. Some states will only enforce judgments issued in countries that will enforce American judgments (reciprocity)

2. First suit in the US, second suit in foreign country

a. Canada generally enforces our judgments; many other countries don’t – they don’t like civil jury trials and extensive discovery

b. Main stumbling block – Hague convention will only enforce judgments if they are based on particular grounds of personal jurisdiction

i. Most American lawyers don’t want to give up “tag” or general doing business jurisdiction

ii. Also, Hague convention was in 1993 – we still don’t know what to do about the Internet






