Message #1 to the user:  I used this document as an outline, but it is really much more detailed than a traditional outline.  It probably serves better as an aide to note taking and studying than as a basis for your own outline.  If you’ve also looked at older outlines available from the SBA, you might notice some striking similarities between my outline and those from years past.  That is no coincidence.  I made this outline by supplementing an older one with my own class notes, notes from friends, and other outlines online.  As a result, it is very comprehensive - maybe too comprehensive - and also pretty reliable.  I highly recommend that in some way you make your own outline; either by supplementing an existing one or starting from scratch.

Message #2 to the user:  Buy Glannon’s for Civ Pro now.  Trust me, you’re gonna buy it anyway so better to have it now than to wait until right before the exam.  It is by far the most useful hornbook for 1L’s.  Even if Rochelle tells you not to get it, look around her office … she has it too.  And read it as you go along, you will get more out of class and you’ll know where to look when your studying for finals.

Message #3 to the user:  If you really want to get a handle on Erie, read the entire case line several times over.  This is one area where a flow chart will really help (and Glannon’s will oversimplify some of the issues).  

I Justiciability

A.
Issue must be Justiciable

1) no wagers, hypothetical and  political questions are better for the people to decide. Issue must come up in an actual case or controversy in order to be justiciable

a) Cudahy v. Quirk (1969)

i) Facts: Quirk challenged the Jaycees, offering to give them $1000 if four glasses of fluoridated water each day didn’t cause disorders, or if the Jaycees find that Quirk has misrepresented the matter. Jaycees demand $1000 for misrepresenting the issue. Quirk refused to give. 
(1) Jaycees sue seeking 
(a) That Quirk did misrepresent
(b) a court finding that fluoridated water can’t cause disorders
(c) judgment of $1000. 
(2) Verdict for P, then appealed. 
b) Holding:  Court threw case out because not justiciable (court brought this issue up sua sponte (on its own) according to rule 12h3. (lack of justiciability is a 12b grounds for dismissal

c) Message:
i)  Courts will not decide wagers because against public policy. (wants to deter wagers and deciding them would encourage them). 

ii) Courts will not decide political questions—they are best left to the voters or other branches of gov. !!! (Also, these types of questions would open FLOODGATES.

iii) Courts are looking for the best parties with the best records—someone who has been injured by fluoridated water should bring this case. (case or controversy)

2) Courts will not decide political questions that should be left to the legislature.   It would be a constitutional violation of Separation of powers( Court doesn’t want to step on legislature’s Toes.

a) Orlando v. Laird (1971)

i) Facts: Orlando sues Secretary of Defense and others claiming that they exceeded their constitutional authority by drafting them when Congress had not formally declared war.  Court finds that evidence shows that Congress supported the war effort—the lack of a formal declaration was a policy decision.  Congress should decide how war should be declared.  WPA can’t give courts power to decide if the constitution doesn’t.
ii) Message:  Courts will not step on the toes of congress and tell Congress how it must behave.  That is a political question for the legislatures to decide.

(1) Congress has a duty of mutual participation in a war

(a) that is judicially manageable

(2) But no provision for how congress must participate

(a) not judicially manageable

B.
The issue must come up in an actual case or controversy

1) Constitution does not allow federal courts to give advisory opinions.  US is adversarial, and only people with specific interests in actual cases will give the issue its best airing

C.
Plaintiff must have Standing to bring suit

1) Must have direct injury, standing is search for best plaintiff

a) Holding: Damage to Excello does not spring directly from the ordinance
b) Message:  

i) Every decision has a ripple effect on the economy, only the most direct victim with the most particularized injury should bring suit
(1) Because we need to limit liability
(2) Because we want the best P’s for Stare decisis
ii) Also, Federal court doesn’t want to tell the City of Chicago what to do
D.
Timing

1) Mootness: If decision won’t affect the rights of the litigants, court won’t hear it because the plaintiff doesn’t have enough riding on the decision to make the best argument.

a) Defunis v. Odegaard (1974)

i) Message: Court wants best plaintiff—since Defunis will have his degree anyway, he won’t fight as hard.
(1) Perhaps Defunis will only make the sexy constitutional argument
2) Exceptions to mootness:

a) Voluntary cessation 

i) (neighbor plays the drums really loudly late at night. Promises to stop when you threaten to sue. Stops. Since he can start again at any time, must be able to sue.)
b) Capable of repetition but evading review 

i) (pregnant woman who wants an abortion, but by the time the case gets to court, she the baby will have been born and the issue will be moot!)

3) Declaratory Judgment: While lack of current case or controversy would preclude justiciability, but all the facts have crystalized (best litigants, good record, redressable, controversy bound to come up) we allow the case of the future to be fast-forwarded to present and the court can issue a binding  declaratory judgment.
a) Facts: Defendant took out 5 insurance policies and made  payments over the years. Then he claims he is disabled, stops making payments, though he will want to collect on his death. Insurance co (P) thinks he is lying. It declares that payments have lapsed and voids the policy. P sues for declaratory judgment that policies are null and void. P wants an unprecedented declaration of rights because by the time this case would come to trial, D would be dead and it would be impossible to prove that he was not disabled. Aetna needs this case decided because it doesn’t want to have to earmark money for the Haworths.
b) holding/message: insurance company can fast forward a potential case and pretend a future case is happening now (Cora v Aetna is the future case which is bound to happen—suit for collection of policy). This is the first case heard after passage of  Declaratory Judgment § 2201 (Rule 57)

WHO ELSE CAN GET A DJ??????  Potential patent violators

II Subject Matter Jurisdiction 

Diversity

1.  General

1) Burden to show SMJ is on the P
2) Dismissal must happen whenever during the proceeding a deficiency in SMJ is noticed
a) Rule 12(b)(1):  dismissal for lack of SMJ
3) Rule 12(h)(3):  parties or the court can always object to lack of SMJ
4) Collateral attack only allowed when the first action was a default judgment
5) Reasons to keep diversity around:
a) Bias

b) Unified National Jurisprudence (all the courts should have a little knowledge in all areas)

c) keep lawyers moving between systems

d) efficiency of one place to hear certain claims (don’t want to burden state courts with mass torts, etc. that are national issues)

e) keeps aliens out of state court

f) you’d be stuck with all the problems anyway because of §1367

6) Arguments against it:
a) Ease the federal docket

b) Magistrates are deciding cases

c) Bias isn’t relevant anymore

7) Two Requirements:  diversity and amount in controversy
2.  Diversity

A.
Diversity § 1332—Fed. Court has power to hear cases between citizens of different states. 


(this echoes a constitutional provision which permits diversity, but doesn’t require it



-thus diversity could be abolished (if people were smarter)

(Two Requirements:  maximum diversity and amount in controversy

§ 1332 requires maximum diversity

1) Strawbridge v. Curtiss
a) Holding/Message: At least one party must be a US citizen or permanent resident, and both parties must be domiciliaries of different states (must be present with intent to remain).
b) Rationale:  § 1332 is for preventing bias.  If there’s no maximum diversity, there should be no bias, and the court wants to reduce the caseload.

c) The courts have interpreted Marshall’s decision in Strawbridge to be an interpretation of the act of Congress rather then Article  III - this has allowed minimum diversity to be avoided in some situations.  
2) § 1332 (a)(2) and (a)(3):  A foreign citizen does not destroy diversity

3) § 1332 (c) (2):  legal represntative (and other nominal parties) are ignored for diversity purposes

4) § 1335  –Interpleader- only requires minimum diversity

a) one defendant must pay off many plaintiffs—plaintiffs don’t all have to be diverse from def. or other plaintiffs. 
b) Amt. in controversy must be over $500 A single transaction can affect people from many states. 
c) Rationale:  The need to consolidate litigation into one place—more fair for insurance company and more efficient gives rise to requirement for only minimum diversity. (Defendant must be diverse from at least one of the plaintiffs.)

i) State Farm v. Tashire - Federal Interpleader Actions Operate on Minimum Diversity
(1) Facts: Greyhound Bus and Pickup truck get into accident.  The driver of the bus sues the truck driver.  The truck driver has one insurance policy which pays out $20,000.  If bus driver sues first he will get the full payout and the passengers will be in the cold.  This could lead to a dozen law suits over one $20,000 policy, π will be multiply vexed.  
B. 
Determination of citizenship

1) Assessed  b y the date when the action is commenced 

2) Domiciles

a) Stateless: One party must be a US citizen or permanent resident. Expats. and stateless can’t be sued in federal court

b) Aliens:  SMJ exist if there is a dispute between a citizen of a state and aliens (or foreign countries)

i) No SMJ in disputes purely between aliens
ii) Resident alien:  not treated like a foreigner, deemed a citizen of whatever state he’s domiciled in
iii) Policy:  we want the federal courts to be hearing cases that truly involve issues of foreign policy

c) Insurance companies (1332(c)) Insurance Cos are residents of  a) principal place of business, b) state of incorporation. C) citizen of a state where insured person is domiciled only when IC is directly sued (instead of insured person) by plaintiff. This part ensures that case will be hear in State court if P is from same state as insured. 

d) Citizenship of deceased, child, incompetent is the  relevant one when represented by a guardian, relative or legal trustee (ignore the guardian’s citizenship) ( § 1332(c) 

3) Domestic Relations: states have particular expertise and advantage (social services)
4) Incompetent or Child:  Look at the citizenship of the child or the incompetent not the caretaker.

5) Corporations:

a) Citizen of place of incorporation, and

b) Principal place of business
i) Different Tests:
(1) Corporate Headquarters (nerve cener)
(2) Bulk of Activity (muscle test):  place of main production or service activities

(3) Total activity test (a compromise) demanding a case-by-case analysis that looks at corporate structure, the nature of the activities, the importance the corporation places on those activities, and the degree to which the activity brings the corporation into the community.

6) Insurance:  insurers have the same citizenship as the insured (for those suits only)

a) Prevents creating diversity by just suing the insurance company
7) Trustees and Legal Reps

These parties take the citizenship of the deceased or whoever they are suing for.  

§1332 C says to look at the dead guy

8) Unincorporated Associations (fraternities, unions, LLP’s, LP’s)

a) The citizenship of Each Member must be considered (even the limited partners)

i) Carden (LA)  v. Arkoma (AZ)( Must be maximum diversity among limited and general partners since all partners are real parties of interest (Rule 17A)

(1) Facts:  Plaintiff files in Fed. Court. Arkoma (D) motions to dismiss for lack of diversity because one of its limited partners is not diverse from Carden.  Arkoma is a limited partnership. The general partners do all the work. Carden wants only general partners counted because he wants Fed court but the limited partner destroys diversity. Defendant claims must count everyone because every partner must pay taxes on money earned and has a vested interest.

(2) Message/Holding: 1332 is about bias so unless it’s a corporation, we’re going to count the citizenship of all (when looking at an unincorporated association, must look at the citizenship of ALL members.)  Carden appeals. Fed. court will look at the real party of interest test. All parties that have an interest must be diverse—this allows Fed court to limit docket.

(a) Dreyfuss:  we should look to the real party test or AZ law and either is likely to preclude counting the limited partners

(i) But the federal court should be able to control its own docket

b) A good way to avoid defeating diversity with Unincorporated Associations is to file as a class action

C.
Real Party in Interest (Rule 17(a))

§ 1359:  “a district court shall not have jurisdiction over a civil action in which any party, by assignment or otherwise, has been improperly or collusively joined to invoke jurisdiction”

1) Assignment of Claims is improper and collusive under § 1359 if done solely for the purpose of creating jurisdiction
a) Kramer(TX) v. Carribean Mills (Haiti)
i) Facts:  dispute is between Panama finance and Carribean Mills.  Panama can’t sue in diversity or alienage so it assigned its claim to Kramer for $1.
ii) Holding/message: Court brings up collusive (fraudulent)  joinder sua sponte and dismisses the case (§ 1359). Court can raise all SMJ issues sua sponte at any time. (12h3)
2) Can’t defeat diversity by failing to name indispensable parties (Rule 19)
a) When is a party necessary and when is he indisspensible?
§ 1359 is about creating jurisdiction, not defeating it

3) § 1359 (and no other statute) does not prohibit improper or collusive joinder of a co-plaintiff to defeat removal
i) e.g. assigning a fraction of your claim to a non-diverse party
b) But the modern trend is to not allow this
4) Removal may not be defeated by  the plaintiffs joinder as a defendant of a party against whom no bona fide claim exist
a) Rose v. Giamatti

i) Giamatti wants to remove to federal court but can’t because of lack of diversity. Giamatti claims fraudulent joinder (§ 1359) and says that ML and Cin Reds are not real parties of interest (17a)
ii) Cincinnati Reds and MLB are fraudulently joined.  Giamatti can remove.
D.
Amount in Controversy ($75,000)

( Rule 11—sanctions people for making fraudulent claims. The claim must be not less than $75,000 to a legal certainty

1) Interest is not included

2) Proof not required, only some possibility that $75,000 is in question

a) D must prove to a “legal certainty” that the claim is really for less
i) State law is consulted in determining “legal certainty”
3) Eventual Recovery is Irrelevant (if the D won’t be able to pay $75,000 that doesn’t defeat diversity)
4) Some courts asses the amount by the Plaintiffs point of view only (how much the claim is worth to him) but other courts will look assert jurisdiction if either parties interest meets $75,000

5) When the case is removed, courts are much less suspicious of the whether the amount is valid

6) The Plaintiff is the master of the complaint, so he can defeat removal by claiming less than $75,000

7) Aggregating claims:  a single P can do it to satisfy the $75,000

8) Aggregation by multiple P’s when one P meets $75,000


a) Zahn v. International Paper (1973):  suggests that all P’s must meet the amount in non-class actions as well as in class actions
i) Facts: Class action suit against International Paper for polluting lake near property of plaintiffs. Rule 23 allows a group to represent a larger class if a) the numbers of the class are so numerous that it is impossible to join them all, b) commonality of claim of reps. To class, c) claim is typical of whole class, and the case is for adequate protection of whole class.   Zahn and a few others meet amt. in controversy but those who don’t are excluded.
ii) Message/Holding: Claims of different parties cannot be aggregated. Only parties that meet the amount in controversy can be included in the class action in federal court. If no party meets, class action fails. Here, Zahn met but many others didn’t. 
(1) This defeats the point of a class action and threatens judicial efficiency.
b) Zahn probably may be overruled by § 1367. See Finley
9) Aggregation by Multiple P’s when no P meets $75,000 on his own
a) Snyder v. Harris—Need at least one party who meets amt. in controversy

i) Facts: A group tried to bring a class action, but  no party had  a claim above amt. in controversy. Case thrown out.
ii) Message: Zahn and Snyder kills most federal class actions. 
iii) Rationale/Policy: Courts might not like class actions because they turn courts into mini legislatures. Class actions are individual trials to protect individuals.  Laws are supposed to protect the masses.
b) Aggregation Rule : A party can aggregate two related claims against same person, maybe against 2 dif. people,  but can’t aggregate 2 dif people’s claims.
c) Possible exception:  when the P’s have a “common and undivided interest”
i) But it’s not very clear what a “common and undivided interest” is
10) Counter claims aggregation when a state court action is removed:  

a) P can never remove

b) D can not remove if a permissive counter claim aggregates to push the amount over the limit

c) But some courts let D remove if it’s a compulsory counter claim

i) Horton:  the claim didn’t meet the amount, but the counter claim did( court would not dismiss

3.  Federal Question Jurisdiction § 1331
(Questions that arise under federal laws or the constitution.(1875 this started)  Federal questions can be heard in state or federal courts (concurrent jurisdiction.)

What’s good about federal question jurisdiction:

1) expertise of the feds on the hard questions

2) give states guidance

3) make the laws mesh

4) Federal judges are isolated from political pressure because they’re appointed, not elected

1) The Holmes Test:  a suit arises under the law that creates the cause of action (if this law did not exist you would not be able to sue)
2) Fed. question must be necessary and appear on the plaintiffs well pleaded complaint
a) Louisville RR v. Motley (1908)  (  it’s not good enough to anticipate a federal defense
i) Facts: Motley’ssue RR for breach of contract when the RR stops giving free passes in accordance with a  federal statute passed that prohibits free passes. The Motleys argue that the Federal Act doesn’t govern their case, and even if statute applies, it’s unconstitutional.

(1) they anticipate that the RR will bring up the fed. statute as a defense

ii) Holding/message:  the claim is on a contract, that is state law

(1) They can’t include the federal question in their complaint and thereby dictate the defendant’s strategy. The defendant should have the freedom not to bring up the Federal statute in his defense

iii) Well Pleaded Complaint Test (Motley Test) –Federal questions must appear on the face of a minimum well pleaded complaint as could be filed in accordance with Rule 3 (rule about commencement of action starts with a  complaint) Judiciary wanted to limit the Marshall test from Osborne (whenever federal question forms an ingredient of the original cause) 

(1) Make sure federal question is correct from the beginning, we don’t want to find out after we’ve gone all the way through a case

(2) Consistent with other other P focused rules

(3) However, this case really was about a federal question and should probably have been heard.

b) Gully v. First National (1938)( Federal claim must be essential to the WPC
i) Facts: State imposed taxes on a national bank. Bank declares state doesn’t have power, doesn’t pay taxes,  and state takes issue to court, suing for back taxes. Bank tries to remove to federal court. Complaint of state is PAY US TAXES. 

(1) The D says that Federal law doesn’t require it and wants to remove based on this.

ii) Holding: Same as Motley. Federal issue only comes up in defense. Can’t anticipate defense—minimum case is a state claim so fed court throws  it out.  The right to sue comes from the state, the federal law only says that’s ok.

(1) The right or immunity must be such that it will be supported if given one construction and defeated if given another
iii) Problem: by looking only at WPC, we eliminate some cases that have important federal components and let in some cases where the fed. question is really not so important.

c) Solution to the problem: 1257---if the highest court of any state makes a decision regarding the validity of a statute or treaty, you can appeal to the US SC. Enacted in 1948 so doesn’t apply here.
3) Smith v. Kansas City Title & Trust  (1920)  ( substantial resolution of federal law is good enough, it must be very important (constitutional) to the federal government

a) Facts:  Smith wants to enjoin D from investing in Bonds he says are created by unconstitutional acts of congress
i) The Bond act is federal, but it’s Missouri law that allows shareholders to enjoin corporate boards from making illegal investments

b) Holding:  There is arising under jurisdiction

i) “a case [arises under[ whenever its correct decision depends on the construction of [the constitution or law of the United States]”

(1) this sites an open question of federal law and affects the general public

c) Holmes Dissent:  It is the suit, not a question of the suit that must arise under the laws of the United States

d) Substanitallity Test:  D says “we can invest in those bonds”, P says “no you can’t because the federal  bond act is unconstitutional”
e) Constitutional Impact:  If a state court had found the bond unconstitutional, it was surely going to make its way to SC review
4) If the case does not necessarily depend on the fed claim AND congress did not want an implied right of action, looks like the state’s concern

a) Merrell Dow(OH) v. Thompson (Scotland) (1986)

i) Facts: Thompsons and Mctavishes (from Canada and Scotland) use bendectin and claim that it causes birth defects. They sue for negligence, breach of warranty, SL, fraud, and gross negligence (state tort claims) and breach of FDCA (fed claim). They sue MD in Ohio State court. Party can only remove in diversity when defendant is not sued at home, and MD is at home so it can’t remove. MD tries to remove by saying there is a federal issue at play. (and a private right of action should be implied.)
ii) Holding: Dismissed under 12(b)(1): The FDCA was one available criterion for determining whether Merrell Dow was negligent, but the cause of action does not depend on a federal question.  
(1) Dreyfuss: This is a federal question, but since there is no private right, it is not redressable, it should have been dismissed under 12b6 (failure to state a claim on which relief can be granted).
(2) BUT, the court might be saying that the question of whether there should be an implied private right of action is not a substantial enough question to be heard under § 1331—this seems to limit Motley’s WPC.

iii) The vast majority of cases brought under 1331 are those in which federal law creates a federal cause of action
(1) Some cases however meet the arising under standard when the vindication of a right under state law necessarily turned on a federal question:
(a) When there is no private right of action, the presence of a claimed violation is insufficient for federal question

(i) The  

(b) State courts are smart enough to review federal statues without messing up uniform interpretation

(i) And 1257 says the SC can always review state court decisions

(c) The novelty of the FDCA action is insufficient to trigger arising under

iv) Test:  D’s say “we don’t owe you money for your injuries”, P’s say “you were negligent”  ( that’s not a federal claim
5) 4 part test for determining implied right of action (Cort v. Ash)

(1) specially intended to protect that plaintiff

(2) legislative history, congressional intent for right of action

(3) does a federal cause of action further the underlying purpose of the statute
(4) is this area mainly state or federal?
6) For Declaratory Judgment to be heard in fed. court, the fast forwarded and unscramble what the coercive action would be
a) Franchise Tax Board v. CLTV (1983)
i) Facts: CA sues CLTV for CA taxes. CLTV says that ERISA governs in retirement account administrations and so it doesn’t have to pay. Franchise tax board takes claim for taxes to court to get the money.  CLTV claims ERISA as a defense and therefore tries to remove.  Claim when ripe is CA v. CLTV—this is a state claim and there is no federal question (even though ERISA is a federal statute.)  

ii) Message: Declaratory Judgments don’t change arising under rules.  Even Declaratory Judgments must pass the WPC rule. Unclear if Horton permission to look in counterclaim for fed. question applies.

iii) Nominal Amount:  if CLTV had paid a nominal amount of the tax and then sued in Federal court to get it back, that claim would be proper under 1331

iv) You can’t put words in the D’s mouth
7) federal question in counter claim does not allow removal

a) Oklahoma Tax Board
8) If the P’s claim is clearly based on federal law, it qualifies for federal question jurisdiction even if it is invalid on its merits

a) This should be dismissed for failure to state a claim on which relief may be granted (12(b)(6)), not for lack of SMJ (12(b)(1))

b) This has implications for supplemental jurisdiction

9) Other ways to create federal juris is 1333-1351
a) These are for patents, post office, civil rights, certain litigants like diplomats etc.

b) This is exclusive jurisdiction—only the federal court can hear these cases
c) Karadin v. Karadzic (§ 1350) Aliens can bring claims re: violations of international law in American courts (§ 1350-Alien Tort Acts. If Karadzic was a sovereign, fed court might have had protective juris. over him.  He was tagged out of the zone of immunity and he is not a sovereign so no immunity!

3.  Supplemental Jurisdiciton § 1367 and Removal

( Allows a plaintiff to bring both a state and federal claim in fed. court when the claims are related (pendant) or when defendant has a state counter-claim against the plaintiff (ancillary.)

(it’s al about fairness and efficiency

(There still must be Personal Jurisdiction!!!

Pendent Jurisdiction: the P asserting a jurisdictionally proper claim against a non-diverse party and adding on a related state claim (rule 18(a))

1) The claims must arise from a common nucleus of operative fact

a) Gibbs v. United Mine Workers (1966)
i) Holding: Fed. ct still had federal jurisdiction over related state claims (pendant jurisdiction established), even when federal claim is dismissed.  

(1) For pendant jurisdiction, must have common nucleus of facts. 
ii) Reasoning:  congress gives power to hear a “case”, this court is just re-defining what “case” means

iii) Policy:  judicial economy, convenience, and fairness to the litigants
Ancillary Jurisdiction: This involves related counterclaims asserted by the D or other additional parties after the initial complaint (rule 13(a)).

2) Accepted  for litigants in a defensive posture

a) Moore v. NY Cotton Exchange (1926)

i) Facts: Moore sues Cotton under fed anti-trust law. Cotton counter claims under state law that Moore has misused info provided him by the Cotton Exchange. Both claims hinge on same facts. State claim hinges on federal claim so can be heard in fed. court.
ii) Message: Common nucleus of operative facts is key. 
iii) What’s Good:
(1) The claims are logically linked so we should hear them together
(2) The counter Claim provides D a remedy if P prevails on his claim
(3) Efficiency
iv) What’s Bad

(1) It confuses the jury
3) Not allowed for Plaintiffs

a) Kroger (IA) v. OPPD (NE)+Owen (IA)

i) Facts: Crane hits power-line and electrocutes Kroger (IA). Kroger sues OPPD (city agency)   (NE). OPPD impleads (Rule 14) Owen (IA(NE). Case gets dismissed against OPPD (because it’s really Owen’s fault).  Kroger amends the complaint and sues Owen alone. Owen was thought to be NE resident, but turns out to be from IA. Now no diversity. Fed. court throws out the claim because there is no diversity.
ii) Holding/Message: A plaintiff cannot make a claim against an impleaded, non diverse party. (Kroger thought he’d get into fed. court if he sued OPPD and didn’t sue Owen! We can’t let people do indirectly what they can’t do directly.)
iii) Other issues: This case is superceded by § 1367.  Kroger can’t assert a claim against a Rule 14 impleaded party who is non-diverse, but Owen can cross-claim against Kroger (for CN or something) . Can Kroger than counter-claim against Owen’s cross claim? Yes, but not according to a strict reading of 1367. (also, this is allowed Moore v. Cotton)

Finley Restriction:  Pendant Party Jurisdiction

4) Can’t use pendent jurisdiction for a state claim over a 3rd party if there is no federal claim against that party (when the state claim has a common nucleus with a federal claim against another D)
a) Finley v. San Diego Gas and Power (CA) and US Gov. (1989) (post Gibbs and Moore)

i) Facts: Finley and son were flying and hit an electrical line. They want to sue SD Gas and Electric and SD City, who are responsible for the runway lights, for negligence regarding the lights. It turns out, the US gov is resp. for the lights (FAA) so they must sue in Fed. court. Issue is whether or not the non diverse parties with state claims (v. SD Gas and SD municipality) can be heard in Fed. court. The claims are all connected.

ii) Holding: No. State claims must be heard in State court, regardless of how connected they are
(1) Unless congress explicitly authorizes the claim to be heard (which it didn’t in this case)
5) § 1367 (1990)

a) 1367 (a):  Grants SJ to district courts over all claims so related to claims within original jurisdiction that they form part of the same case or controversy under article III (basically the same as the Gibbs test)
i) This overturns Finley and allows ‘pendant party’ jurisdiction

(1) 1367 has no language requiring congress’ explicit authorization
(2) The last sentence “such supplemental jurisdiction shall include  joinder  or intervention of additional parties”  ( legislative history indicates this sentence was expressly designed to overturn Finley
Exceptions

b) 1367 (b)  ( when jurisdiction is based on diversity (1332) 

i) Additional claims by P against the D are allowed

ii) Additonal claims by the D against anyone are allowed, including:

(1) Rule 13(a):  compulsory counter claims
(2) Rule 13(h):  additional parties to compulsory counter claims
(3) Rule 13(g):   cross claims
(4) Rule 14:  impleader
iii) But claims by P against new parties aren’t allowed:

(1) Rule 14 :  impleaded defendant
(a) 14(a) is for D bringing in 3rd party, 14 (b) is for P bringing in 3rd party
(2) Rule19(a) necessary parties and 19(b) indispensable parties
(3) Rule 20:  permissively joined co-defendants (not co-plaintiffs)
(a) The section doesn’t exclude co-plaintiffs thus they are apparently allowed

(i) This really chips away at “complete diversity” and “amount in controversy” requirements

1. one important application is that in Class Actions only the named P must meet the amount in controversy (unlike Zahn)

(b) Abbott  labs

(4) Rule24:  Intervening parties, both P’s and D’s
iv) 1367 doesn’t mention Rule 23, so presumably they can be cool

(1) overrules Zahn

Discretionary rejection of SJ

c) Courts may decline to exercise SJ over a claim if:

i) The claims raises a novel or complex issue of state law
ii) The claim substantially predominates over the claims where there is SMJ
iii) The district court has dismissed all claims over which it has SMJ
(1) The earlier in the proceedings the ‘original’ claim is dismissed the more likely the court will decline SJ
iv) In exceptional circumstance, there are other compelling reasons for declining jurisdiction
4.  Removal § 1441

1) only cases that could have been brought in fed. court in first place can be removed.

2) Diversity cases can not be removed if any of the defendants is a citizen of the state in which the action was brought 

3) Only a defendant can remove
a) Can not be removed if counterclaim is federal issue but original was not (Shamrock oil)
4) Certain cases, personal injury against RR and workman’s comp., can’t be removed
5) Federal judge must remand a case if removal is not appropriate
IV Personal Jurisdiction

In Personam Jurisdiction

1.  General
1) Objections/ Defenses to PJ

a) Special Appearance

i) If you make a special appearance and loose, most courts allow you to defend on the merits without loosing your right to appeal PJ
b) If Special appearance isn’t allowed

i) Interlocutory Appeal:  allowed in some jurisdiction
ii) Defend on the merits:  forfeits right to appeal PJ
iii) Appeal:  Default on the merits and place all you eggs in an appeal over PJ
c) Made under 12 (b) (2) (federal substitute for special appearance)
i) Must be made in a motion or in the answer
ii) Waived if you assert any other rule 12 defenses
iii) Can be made to object to IPJ or IRJ
d) Collateral Attack

(1) Can be made in another forum, but only if original action is defaulted on (never defended on the merits) (double check this)
(2) This is because of Full Faith and Credit which prevents other states from re-examining issues already settled
(3) Can be used to attack PJ, IR, and Subject Matter.  Also can be used to claim extrinsic fraud
e) Fraud:  D can only claim fraudulent inducement into the jurisdiction
i) Fraud is not a defense if the person was already in the state but tricked into service
f) Immunity:

i) Witnesses

ii) Defendants

(1) Especially when the suits are related and D is making a special appearance

(2) Not for criminal D’s

iii) Diplomatic (see Karadzic)

iv) Not for Plaintiffs

2) There are two requirements which must be met

a) Substantive Due Process

i) The Court must have the power to act over the individual or property
(1) Imposed by 14th amendment

b) Procedural Due Process

i) Adequate Notice and opportunity to be heard

(1) Also imposed by 14th amendment
3) Obtaining Jurisdiction (satisfying substantive due process)
a) Three types of jurisdiction over the parties
i) In Personam
(1) Must also have minimum contacts

ii) In Rem
iii) Quasi In Rem (type I and type II)
(1) Must also have minimum contacts

b) Minimum contacts
i) Needed for In Personam and Quasi In Rem
ii) Must take actions that were purposefully directed at the forum state
c) Reasonableness
i) Jurisdiction also has to be reasonable (or can be reasonable in lieu of no contacts):  court will consider issues of “fair play and substantial justice”
(1) In some cases, even when there is minimum contacts, making a party defend still violates due process
4) Serving the party (satisfying procedural due process)
a) A D can not be served outside the Forum state unless it is done in accordance with a state’s Long Arm Statute

i) The long arm must apply to D and be constitutional
(1) Application is usually a matter of interpretation (of legislative intent)
(a) Many long arms specifically cover out of state acts with in-state consequences

(b) Those that do not explicitly cover can still be interpreted to do so

5) Continuing Jurisdiction

a) Once jurisdiction over the parties is gained, it continues during the entire litigation
2.  In Personam Jurisdiction
(There are many bases for jurisdiction over an individual
1)  Presence:  mere presence in a state satisfies in personam (unless there is immunity)
a) The state’s power only extends to it’s border 

i) Pennoyer v. Neff:  “the power of every tribunal is necessarily restricted by the territorial limits of the state in which it is established”
ii) originally the chief (and really the only) basis for power
b) Service Must be made while individual is within the State

i) Burnham v. Superior Court (1990)

(1) Facts:  Burnham went to CA on business but also went to se his children (served by wife for divorce
(2) The majority thought service while in the forum state is always sufficient, and never violates notions of “fair play”
(a) The other justices seemed to think presence will almost always suffice, but there might be occasional instances where presence does lead to great unfairness (what types of occasions???)
c) Transient Presence (Tag Jurisdiciton) is good enough:  it doesn’t matter how long you’re in the state, so long as you’re there
i) Grace v. McArthur (1959) D served while in a plane over AK

(1) This is tag, and is legitimate
(2) Transient presence is always enough for jurisdiction, but if D’s presence is do to fraud that is only good enough for service, not to assert full jurisdiction (see below)
d) Defenses to Presence Jurisdiction

i) Fraud

(1) Wyman v. Newhouse If D is lured into the forum, tagging doesn’t establish legitimate presence
(a) Facts:  Couple breaks up. Woman moves to Florida, then calls ex and induces him to come to Florida by saying that she wants to get back together or something. He gets served right off the airplane. He defaults and so judgment is entered for her. She tries to enforce her judgment in NY and he collaterally attacks default judgment and wins.
(b) Message: You can use fraud for service but not to establish jurisdiction

ii) Immunity

(1) Federal courts give immunity to:  parties, witnesses, and attorneys coming into the state in connection with a different (federal or state) suit
(a) State courts don’t all give immunity to D’s (also a distinction between civil and criminal) or P’s
(2) Also immune:  foreign sovereigns/representatives  (Karadzic), private persons on public business

iii) Jurisdiction over a corporate executive  doesn’t  equate to jurisdiction over the corporation

(1) Riverside v. Mennifield
2)  Domicile:  jurisdiction exists over individuals domiciled in within a state even if temporarily absent

a) “Domicile in the state alone is sufficient” so long as the D is properly served 
i) Milliken (WY) v. Meyer (CO)
(1) “Responsibilities of citizenship arise out of domicile.  The relationship is not dissolved by mere absence from the state.”  domiciliary can be analogized with presence requirements because a state which affords protect to a person and his property by virtue of his domicile may exact reciprocal duities. Such a rule also protects state sovereignty.  And, it’s not a burden on D to defend where he is domiciled

ii) To satisfy domicile, might have to have minimum contacts as well
(1) Miliken May be slightly overruled by Shaffer v. Heitner
(a) The court there seemed to indicate that domicile isn’t good enough if minimum contacts isn’t passed, but minimum contacts is usually satisfied by having a domicile

b) Domicile is analyzed in the same way as citizenship:  Current dwelling place and intention to remain indefinitely
i) Domicile is not anywhere a person has a residency

3)  Residence:  some states allow it, the supreme court has not yet ruled whether this violates due process

a) Argument for:  it’s not so inconvenient

b) Argument Against:  no responsibilities of citizenship, and a P could just get you with presence if you are a resident

4) Citizenship:  Not enough for PJ

a) Blackmer contradicts this, but Blackmer is NEVER the right answer
5) Consent Jurisdiction:  Jurisdiction can be exercised by virtue of a parties consent, even if he has no contacts with the forum
6) Appearance Jurisdiction:  Appearance before a tribunal establishes jurisdiction

a) Appearance:  Appearance before a tribunal establishes jurisdiction

i) Adam (TX) v. Saenger (CA)

(1) Facts: Saenger sues Adam in CA. Adam counterclaims and wins. Adam goes to TX to enforce the judgment. Sanger says first judgment was invalid because as a TX domiciliary, CA had no PJ over him.
(2) Holding: Sanger loses. Once he submitted himself to CA  authority by appearance there, he submitted himself  to CA law, and jurisdiction is established.  Even mailing of a response to a complaint establishes presence. (when there is no special appearance rule)
ii) Special Appearance Exception: Special appearance for 12b2 dismissal—if appear specially to contest personal jurisdiction you preserve right to appeal and don’t submit to personal jurisdiction. Federal permission for Special Appearance is evidence that it’s probably not allowed to collaterally attack PJ in federal court. USE IT OR LOSE IT.
(1) York v. TX—no constitutional right to special appearance.  Not every state has special appearance

iii) Limited Appearance Exception: relevant to in rem jurisdiction cases.  A person can come in to contest the value of the property that has been attached in an in rem or quasi in rem case without submitting to personal jurisdiction.
b) Forum Selection and Contractual Consent to PJ

i) Bremen v. Zapata

(1) Facts: Contractual provision to adjudicate in England.  Court upholds the provision

(2) Message: forum selection clauses will be upheld if K is enforceable.

ii)  Carnival Cruise (FL) v  Shute (WA):  selection upheald even with a pretty big disparity in bargaining power 
(1) Message:  When two rules conflict (contract v. Washington State long arm statute) the contract trumps!!!!!  Companies can contract for forum selection

(2) Rationale:  If companies can’t contract to litigate in one places, costs of litigation can be sky high and consumers lose

iii) To evaluate the enforceability look at unconscionability etc. and compare facts with carnival
c) Cognitive note:  confers consent to PJ, waives right to notice and appearance, and allows for judgment to be entered

i) Analyzed strictly by courts:  must be made knowingly and voluntarily
7) Implied Consent

a) Hess (MA)  v. Pawlowski (PA)
(1) Message: Implied consent is fine in this case. (it’s application is constitutional.) Still need notice of the law suit! 
(2) Is there an appropriate long arm statute here?  Is it’s application constitutional?
(a) there is no real consent going on in these cases.  What’s really happening is that there’s a quid pro quo going on.  So why not make that the rule?...[See Intl. Shoe]
b) Kane v. NJ( when you enter state you make actual contract with agent that he will accept process for you (actual consent).

c) Used even when neither P nor D are residents of forum, and even when D lends his car

d) Modern trend is to reject implied consent 
e) Flexner v. Farson( Implied consent doesn’t apply to corporations
i) Since states can’t kick out a non-resident corporation, its presence or behavior cannot necessarily be used to deduce consent. Constitution guarantees every citizen the right to do business in any state. 

ii) Rationale: In Flexner, nothing remotely like actual consent is really going on. Also, it’s not in a state’s interest if people can automatically consent away their state’s interest in them. We don’t want people to shop around for the most favorable jurisdiction by relying on implied consent.
8) In State Tortious Acts:  many states allow PJ for this under their long arm.  Meets minimum contacts.

9) Out of State Tortious Acts with in State Consequences  (see discussion on corporations)

a) Rest, Conflict of Laws, 377:  in law the place of a wrong is where the last event takes palce which is necessary to rendor the actor liable

b) Other States (NY don’t adhere to this

i) Gray
ii) WW Volkswagan
iii) Hilton
c) It’s always about purposeful availment

10) Internet

11) Libel

a) Look to where the injury occurred and where D could expect the injury to occur
b) Keaton v. Hustler:  the injury arose out of activity in NH
(Jurisdiction Over Corporations

1) Tests For Jurisdiction 

a)  Domestic Corporations:  Any action may be brought against a domestic corporation

i) a corporation is domestic only if it is incorporated within the state (not the same as test for federal diversity)
b) Presence of Corporate Agent:  having an agent occasionally come into the state is not enough, the corporation also must meet minimum contacts
Minimum Contacts:  

(If a D is not present within the forum, due process requires that he have certain minimum contacts with it so as to not offend traditional notions of fair play and substantial justice

(Applies to individuals and corporations
1) International Shoe (DE) v. Washington

a) Establishes that state has jurisdiction when a corporation has minimum contacts with the state such that the maintenance of the suit does not offend traditional
i) The action here was related to in-state actions but the court may have asserted general jurisdiction anyway
ii) “Tot the extent that a corporation exercises the privilege of conducting activities within a state, it enjoys the benefits and protection of the laws of that state.  The exercise of that privilege may give rise to obligations … a procedure which requires the corporation to respond to a suit … (can) hardly be said to be undue.”
2) Factors to consider for minimum contacts

i. solicitation of business

ii. domicile, citizenship of defendant—this is enough by itself

iii. domicile or citizenship of plaintiff

iv. presence—this is enough by itself

v. systematic and continuous contact—this is enough
vi. reciprocal benefits—if get s.t. from state law, must give back
vii. forseeability of jurisdiction being imposed
viii. convenience for defendant, relative convenience
ix. voluntary association with state
x. relatedness of claim to activities within the state (specific juris)
xi. sovereignty, choice of law
xii. ability of defendant to structure affairs for the best of business—so goods can be sold cheaply, Shute—to keep good costs down must keep litigation costs down.
xiii. Forum interest: Is the state interested in litigating such cases (Florida cares about Cruise lines. This opposes plaintiff’s right to sue at home.
xiv. Foreign Policy issues: Are foreigners treated the same as US citizens.
3) Specific Jurisdiction:  Cases in which many factors exist but relatedness to claim is most improtant factor. Claim must arise out of activities that formed the minimum contacts in the state.
The Minimum, Minimum Contacts
a) McGee v. International Life Insurance Company (1957):  The least contacts that have been sufficient to establish jurisdiction over a corporation

i) Facts: Franklin was insured by a company that was sold to Int’l Life. After the sale, the company asked Franklin if he still wanted to be insured.  Franklin said yes . The only contact that D had was this one policy in CA (but it was pretty significant and suit from it was foreseeable).  Later he died.  The company thinks he committed suicide and doesn’t want to pay out to his widow.  She sues in CA and wins recovery.  Then she goes to TX to enforce judgment.
ii) Holding: There was no office or systematic or continuous contacts in CA, and whole relationship was through the mail but, there were still several factors satisfied …
(1)  CA has a manifest interest in keeping Lulu off the welfare rolls. 
(2) Also, jurisdiction is foreseeable. 
(3) TX interest isn’t as big as California’s here. 
(4) D chose to insure CA resident, 
(5) convenience—witnesses and evidence are in CA.
(D must purposefully avail itself to meet minimum contacts

b) Hanson v. Denckla (1958):  Limits on Int. Shoe
i) Facts: Mom left money to three daughters in her will. Trust goes to one daughter. Rest of estate is left to remaining two daughters. Non trust receiving daughters (K and D) sue Elizabeth in Florida,  for the amount in the trust--claiming that trust was not set up right so shouldn’t go to her. The trustee is brought in as a necessary party (Rule 19). Elizabeth loses, and then collaterally attacks the judgment in DE claiming that Florida had no right to assert jurisdiction over a DE trustee. 

ii) Holding:  No minimum contacts because:

(1) The trustee bank had never done any other business in FL
(2) Cause of action arose out of business done in PA not FL, it merely continued when the mom moved to FL
(a) On the other hand:  letters were sent to FL, suit was potentially foreseeable in FL, the client did live in FL  ( should trustees be treated specially?
iii) Big Message:  “There must be some act by which the defendant purposefully avails itself of the privilege of conducting activities within the forum state, thus involving the benefit and protection of its law”

(1) The unilateral activity of those claiming some relationship with the D are not enough to purposefully avail

c) Kulko v. CA Superior Ct. 

i) Facts: Ex husband and wife have joint custody. Husband sends kid to CA on one way ticket. He stops paying alimony.  Can he be sued in CA?   He sent kid to CA but didn’t avail himself of CA.
ii) Holding:  This doesn’t meet minimum contacts

(1) P could have used the Uniform Reciprocal Enforcement of Support act

(2) Distinguished from McGee because there the insured would have been severely disadvantaged if they couldn’t bring suit in CA
(Stream of Commerce—Products sold in a forum may be enough contacts for specific jurisdiction.

d) Grey (IL) v. Titan (OH) and American Radiator (PA) in IL court (1961).

i) Facts: Titan manufactures safety valves used in AR heaters. AR assembles in PA. Grey buys a radiator from AR which injures her in IL She sues both. Titan appears specially to challenge PJ claiming 
(a) the IL LA statute doesn’t apply, and if it does, 
(b) it’s application is unconstitutional. 
(2) The statute claims that a tortious act within the state allows jurisdiction over the tortfeasor.
ii) Issue: What is the tortious act (putting valve in heater or the explosion)?
iii) Holding: Where the injury occurs is where the tort happens. 
(a) (If not the S of L would start running before the injury even occurs—it might run out before the injury!!!) 
(b) Some states will say you actually have to be in the state
(c) Some states (NY) state explicitly that the D doesn’t have to be in the state to commit an act
(2) Application is constitutional because
(a) Titan receives benefits for selling in IL (marketing of hot water heaters)
(b) state sovereignty (if you reject juris. over Titan P may be screwed because AR will claim it is all Titan’s fault) and
(c) judicial economy (why two suits if it can be settled in one?)  (No other state’s law is undermined by asserting juris. Here)
(d) It’s foreseeable that Titan’s products end up in IL

iv) Message: If you put something into the stream of commerce you are submitting to specific jurisdiction and  must answer for it wherever it ends up.
v) Counterarguments: 
(1) Statutory argument may be weak—basically, IL wanted the case so it took it. 
(2) This might lead to too high costs of doing business for Titan. 
(3) Also, OH might have a greater interest in the case—it may want to regulate manufacture of valves.  IL is interested in making Grey whole and cares little for Titan’s BPL analysis.
e) Nelson (IL)  v. Miller (WI)
i) facts: D sold a stove to IL residents. On delivery, he asked P to help unload it and P’s finger was severed. He sues in IL.  IL has jurisdiction in light of the long arm.  This seems reasonable.
( Limit on the expansion of PJ:  There must be some effort to market in the forum state (either directly or indirectly).  The mere fact that a product finds its way into the forum state is not enough

f) World Wide Volkswagen v. Woodson (1980)

i) Facts: The Robinsons (NY) sue Audi (Gmy), WWV (gmy), WWV Dealer (NY), and Seaway (NY) in Oklahoma state court. They buy a car in NY and drive it to AZ where they are moving. They get into an accident in OK. Maybe they decide to sue in OK state court because of high jury verdicts, and sue NY parties to avoid federal court.  OK interprets LA as a sky’s the limit statute—even though that’s not what it says.  (WWV v. Woodson is case where WWV and Seaway sue OK judge for grossly misjudging by allowing PJ over them.)  

ii) Is jurisdiction constitutional? Int’s company should foresee that cars will go all over the country. Plaintiff’s do have major interests (currently in OK), but we care about defendant’s interest. If something is foreseeable, there is jurisdiction over it.  However, it is not fair to drag NY dealers  into OK. We don’t want surprising law applied to them. See BK. 
iii) Holding:  No PJ.  
(1) what’s important is that the D’s conduct and connection with the forum state are such that he should reasonably anticipate being haled into court there

(a) ‘The foreseeability that is critical to due process is not the mere likelihood that a product will find its way into the forum state’

iv) Message: We’re only interested in defendant’s relationship to forum. We can’t pull NY companies into OK. (Pendulum starts swinging back to Pennoyer.) 
(1) Where stream of commerce cases are broken by consumer, no jurisdiction. 

(2) Direct S of C cases might still be subject to jurisdiction. 

(3) However, if a consumer brings product to a new area, the stream is broken and can’t get jurisdiction  ( unilateral activity of the P doesn’t cut it!

(4) Chattel as the agent:  the court doesn’t want the product to be a roaming agent for service of process
g) Helicol

i) Majority does not address specific jurisdiction because it isn’t raised by the litigants
ii) Brennan:  This should be minimum contacts

(1) The cause of action didn’t formally arise out of the contract, but the wrongful-death claim is significantly related to the contacts
(a) K signed in TX, Helicopters bought in TX, Training in TX ( this is all related to the crash
(2) This would be but-for causation


4) General Jurisdiciton: Cases in which factors are enough to support jurisdiction that is not related to a specific claim (presence, domicile, continous and systematic contacts (doing business maybe, depends). These types of contacts allow for jurisdiction regarding any claim.
(GPJ requires systemtatic and continuous contact

( Burnham v. Superior Ct:(Dicta) The “continuous and systematic” contacts rule for personal jurisdiction applies to corporations, not to people
a) Perkins v. Benguet (1952)

i) Philippine company suspends mining during WWII but does all administrative business in Ohio during war. Lawsuit brought to collect dividends on stock. The claim is not related to company’s  specific activity in Ohio.  Can general jurisdiction be asserted over the company allowing for the suit? 

ii) Message/Holding: Yes. Ohio has the power to adjudicate any case dealing with the company because of the company’s systematic and continuous contacts with the state. This sounds like Doing Business Jurisdiction exists, and general and systematic contacts are enough for general juris.
b) Abco v. Lennon  ( GPJ can exist for individuals!

i) Facts: Suit brought against Ringo Starr in NY. The suit had nothing to do with his activities there.
ii) Holding: Since he had systematic and continuous contact with the state (an agent and extensive recording), jurisdiction was granted. (DBJ)
iii) Possibly overruled by Burnham and Helicol
(Just making regular purchases within a state is not enough for GPJ

(Claims that relate to but don’t arise from instate action may or may not be subject to more stringent requirements of GPJ

-In Helicol the court said the actions were merely related to in-state actions and subjected them to Perkins test.  But the court didn’t definitively say this was necessary.
c) Helicopteros v. Hall (1984)—US Supreme Court—DBJ is greatly limited (may have to beas extensive as Perkins) and parent/subsidiary jurisdiction is repudiated.

i) Facts: Helicopteros (Columbian co) is running flights for Peruvian subsidiary of American company that is a subsidiary of a US Company.  Three people working for the Peruvian co are killed. Their families want to sue in the US, even though the K Helicopteros and Peruvian Co says that all law suits will be settled in Peruvian courts. The forum provision was only for signees of the contract. Ps are not signees. 
(1) Ps sue in TX because that is the only state with any contacts. 
(2) TX has a long arm statute declaring jurisdiction over any foreign corp doing business in the state for claims arising out of the business. 
(a) Plaintiffs argue that the long arm applies (even though the deaths occurred in Peru and deaths have nothing to do with the business that was done by Helicol in TX).
ii) Holding: In spite of the fact that the LA statute doesn’t seem applicable, the TX SC construes it as being applicable (due process is the limit) and asserts jurisdiction. 
(1) US SC hears the case. It can’t rule on state law, but rules that the State LA is unconstitutional in its application over Helicol. 

(a) Contacts are not enough for general jurisdiction and specific jurisdiction is also not appropriate because claim did not arise out of contacts in the state

(i) One trip to TX by the Chief Exectutive is not systematic or continuous

(ii) Drawing checks on a TX bank is the product of a unilateral activity of another party

(iii) Training trips standing alone are not dispositive 

(iv) Mere purchases are not enough

iii) Message: In order to have general jurisdiction (DBJ) , must have REALLY substantial and continuous contacts. From here on out, the jurisdiction claimed will be specific.  DBJ is construed VERY narrowly or else thrown out entirely.  Here, Contacts are not big enough to trump D’s convenience interests.  
iv) Dissent ( Stricter standards of GPJ should not apply: thinks that jurisdiction is appropriate because TX should be able to regulate helicopters sold within the state. If not accountable in TX, where else is this company going to be accountable—this is important if Americans are dying from them.
d) Keaton v. Hustler—case for libel against Hustler.  Brought in NH because that’s the only state where the SOL still runs.  (US SC)
ii) Issue: Is newspaper/magazine circulation enough for PJ? 

iii) J. White Holding:  Yes.  There is PJ, at least SPJ.  But the contacts may not be enough for GPJ.
(1) These are less extensive contacts than in Perkins.
Parent/Subsidiaries
e) Cannon v. Cudahay
ii) Jurisdiction over a parent company, does not standing alone, establish jurisdiction over a subsidiary; and visa-versa ( it’s a question of control
Agents

f) Hilton Hotels v. Frummer

ii) Holding:  Hilton reservations services, a separate New York Corporation, acting as an agent for Hilton in in facilitating bookings
5) INTERNET ACTIVITY (got to get it!)

The Reasonableness Standard and (perhaps) an New Minimum for Minimum Contacts

6) Asahi v. Sup. Ct. of California (1987)  (this is post Helicol--84)

c) Facts: Zurcher drives a honda motorcycle which blows up in CA. He claims it’s the fault of the tire people and sues Cheng Shan (Taiwan). They claim it’s the fault of the valve maker, and implead Asahi (Japan.) Zurcher settles with Chengshan so the case is Chengshan v. Asahi in CA State court. CA has a sky’s the limit LA statute, so it applies to Asahi. If Grey is still good law, jurisdiction should be fine (no consumer broke the stream of commerce so WWV shouldn’t necessarily apply.) But maybe if CA can assert jurisdiction, Taiwanese or Japanese law should apply.
d) Contacts:  Over five year perios Asahi shipped over a million valves to Cheng Shin.  Cheng Shin sells all over the world, 20% of US sales are in CA.  Asahi knew its valves would end up in the US, and CA.  
(1) But:  no direct sales in CA, no offices or agents, did not control the distribution.
iii) 5 out of 9 justices ruled this did meet minimum contacts

(1) Asahi benefited economically from the sales, and Asahi knew its products were regularly sold in CA
(a) This is a big difference from one customer fortuitously bringing a product into a forum state
(2) 4 out of 9 (O’Connor dissent) thought this was not purposefully availing
(a) placing products into the stream of commerce without more is not enough
(b) you’d have to advertise, or design the product for use in the state etc.
e) Reasonableness:  even though minimum contacts is met, jurisdiction would be unreasonable and thus a violation of due process

(1) The interests of the Forum State and P are weak

(iii) CA has no manifest interest in case. 
(b) ( at least in this case) Consider the interests of other nations:  Efficient adjudication could happen in taiwan or Japan, and would be better there
(2) And the burden on D of defending in CA is great
(a) This seems like it would only apply to foreign (international) corps
iii) Cuts plaintiff, state, efficiency interests back into equation (in spite of WWV). Maybe reasonableness is a substitute for due process for foreigners (the question of due process for foreigners was raised by Helicol)

iv) Ways to interpret Reasonableness:

(1) if there’s min. contacts also ask about reasonableness

i. reasonableness applies to everyone

ii. reasonableness applies to aliens only

b. or reasonableness is separate

i. even w/o min. contacts it can sometimes be reasonable to assert jurisdiction

c. Also, people aren’t sure if reasonableness applies to SPJ only

f) Message: Some say this stands for a two part test for foreign corps
(1) Minimum contacts
(2) Reasonableness
iii) Others think reasonableness is meaningless
iv) If Zurcher had maintained a suit against Asahi it seems like reasonableness would be met because of P’s interests

(1) But this is unclear
g) Options for thinking about Asahi:
1) S of C can lead to cases where contacts are too small to count

2) SOC doesn’t count anymore 

3) reasonableness gets rid of SOC in the context of foreign cos. 

4)  reasonableness is what is nec. for minimum contacts in general 

5) new possibility—national contacts might be okay for jurisdiction. (court was trying to create a reasonableness test to establish national jurisdiction, when a company can’t be brought anywhere else in country.)

Choice of Law clauses/Contracts in general as a basis for PJ

7) Burger King v. Rudzewicz (1985) (A contract can be a contact making exercise of PJ possible
c) Facts: K included choice of law clause declaring that Florida law governs. BK probably didn’t know if choice of forum clause would be enforced (prior to Carnival Cruise) or else made a mistake and assumed that the choice of law clause would be enough to guarantee Florida as the forum. No long arm statute was asked about.
d) Primary issue: Does choice of law clause mean that jursidiction in FL was foreseeable to R? Did R expect to litigate in FL? R knew the main office was in Florida, and attended BKU in FL. States have the right to create laws for their citizens. We don’t want choice of law to be surprising.
e) Holding:  This contractual relationship was enough for PJ

f) Reasoning:  

ii) Designation of FL law:  by signing a contract with this provision, the D has purposefully availed himself of the forum states laws

(a) State with controlling law (center of gravity) is not automatically entitled to PJ (Hanson), but the rule differs when choice of law stems from a contract
(2) This is not dispositive by itself, but was a major factor

(3) Other Factors the court considered:

(a) Prior negotiations, contemplated future consequences, terms of the contract and the parties actual course of dealing (payments stream)
iii) D was not unfairly surprises

iv) Not inconvenient and, if it is, then D can get change of venue

g) Contracts:  when one party to a K resides or has headquarters in a forum state it goes a long way towards establishing minimum contacts
Class Action Plaintiffs: pretty much the only time PJ challenges involve the plaintiff

8) Phillips Petroleum v. Shutts KS court (1985)

c) Facts:  P class owed a royalty from oil and gas leases.  28,000 P’s, but less than 1,00 lived in KS.  Only about .25% of the leases involved KS land
ii) KS law requires an Opt-out provision for class action suites

(1) 10% opted out, and those who didn’t receive notice were also excluded
(2) those that received notice but remained silent were included

d) Issue:  will the ‘silent’ class members be bound by the decision

e) Holding:  Yes.  All members have option to opt out, so if they didn’t want to be included they didn’t have to be.  Absent class members don’t have to do anything to be bound by the judgment
ii) Policy problem: the absent members sort of loose their right to a claim, but this is not a major concern with respect to D’s right to protection against new claims and the efficiency of the action
f) Standard:  the forum state still must provide “minimum procedural due process protection”

ii) P must receive notice and have an opportunity to be heard

(1) The notice must be the best practical, and reasonably calculated method under all the circumstances
(a) Does this usually include first class/registered mail???
iii) There must be an opt-out provision

(1) Opt-in is not required

iv) Named P’s must adequately represent the interests of the absent class members

g) SC says its decision does not apply to defendant classes

h) KS law can’t apply to the claims that involve no KS P or KS land

9) Mullane v. Central Hanover Bank  ( indicates actual notice may not be constitutionally required

c) Mullane wsa not a class action case, but notice was considered OK as long as it was “reasonably calculated to apprise the parties …”
ii) Publication seems OK uunder the constitution (although apparently not in class actions)
Choice of Law

1) Allstate(WI)  v. Hague (MN) in MN court
a) Facts: Mr. Hague, a WI citizen, was  killed in in car accident in WI. He had three insurance policies on his cars. The K for the policies was made in WI and he lived in WI. After his death, his wife moved to MN and filed suit in MN to have MN law apply. (WI law prohibited stacking of claims so Hague would only get $15,000 while MN allows stacking so she could get $45,000). Allstate claims that MN law should not be applied. Case is tried as a general jurisdiction case—Allstate does tons of business in MN so should have enough contacts for jurisdiction.  Can MN law be applied over a WI K?
b) Holding: Fine to assert jurisdiction. Mrs. Hague is an MN resident and MN has an interest. There were enough contacts. Case goes to SC after MN law is applied.
c) Message: SC has very little control over choice of law issues. States must decide for themselves which law to apply.  (Maybe says that insured people can sue wherever the law benefits them—but probably not.  Hague was a legit MN resident when she sued.)
d) Problem: D’s interest to do business according to a law it knows will be applied. Premiums for MN residents were probably higher because of the stacking rule. It’s not fair to force Allstate to submit to the stacking rule when the WI resident didn’t pay for that “privilege” through higher premiums.
2) Insurance Corp of Ireland v. Compagnie des Bauxites de Guinee (1982)

a) Making a special appearance consents to court discovery on the issue of PJ

Federal In Personam Jurisdiction

3 Things Must be satisfied

1. Territory for service

2. Manner of Service

3. Amenability

Territory for Service

1) Omni Capital (NY) v. Rudolf Wolf (Eng.) ( Rule 4-nationwide process.
a) Facts: An English Company is acting fraudulently on the Commodities Exchange. Omni has investments in the company. The IRS doesn’t allow income tax deductions for US investors who participate in the UK deal. Investors sue Omni which impleads Wolf (Rule 14). LA has only a modest long arm statute that does not bring Wolf (UK) in. US interest in bringing Wolf to justice is undermined. (why is this suit in LA??)
b) HoldingMessage: Federal court can’t assert jurisdiction over a defendant if the state in which it is sitting does not want jurisdiction asserted. Federal court  power is derivative of state power. Fed. court can’t grant personal jurisdiction where state court would not have.
c) Problem: In Interpleader actions (§ 1335) where minimum diversity is required, there will be cases where no state has jurisdiction over all of the plaintiffs. If they can’t come into fed. court because the state won’t allow it, the cases won’t get heard.
d) Clark and Friendly Debate: Clark thinkg that min contacts with US should allow fed court to choose what law to apply. Friendly thinks we must go with the law of the state, but this is a problem in § 1335 actions.
2) NY Life v. Dunlevy BEFORE 4K1( Interpleader AND in rem (sort of)
a) facts: NY Life has a policy. It’s unclear if the policy belongs to Effie (CA) or her father(Pa). Both want the money. NY life only wants to pay once so institutes interpleader action between father (PA) and Effie (CA). No state has jurisdiction over all three. They go for in rem jurisdiction. The money is the res and it exists in NY. Money is attached in NY. Wife claims that since the dispute is over the money, it can’t be attached to assert jurisdiction over both father and her, because it doesn’t belong to both!!!

b) Holding: NY gets jurisdiction even though it is unclear who the res belongs to (court ignores this.) 4k1c would have helped this case!

3) Rule 4K tries to solve the problem.  Federal Jurisdiction exists…
a) 4k1a: federal power (PJ) is derivative of power of state where court sits.  (Friendly)
b) 4k1b-The Bulge Rule: if party is tagged within 100 miles of the courthouse, jurisdiction exists. This only applies to Rule 14 (interpleader) and Rule 19 (necessary) parties. (this is limited—wouldn’t have helped Asahi or Denkla because parties are too far away!)
i) in this case, the minimum contacts question is applied to the state where service is made, not the forum state
c) 4k1c—In Interpleader actions, jurisdiction will be determined on national contacts and not based on state contacts. Jurisdiction exists overall regardless of what state says! (This solves the Omni problem)

d) 4k1d: when aithorized by a statute of the United States
i) part d is ok becasue these limits are not imposed by the constitution
e) 4k2 national contacts: if foreigner has contacts with US thinly spread so that no state has jurisdiction, minimum contacts with US (national jurisdiction) will count as long as assertion of jurisdiction is consistent with constitution.
i) Only apples to federal question cases!!!

Manner of Service

1) Rule 4: Fed action commences with the filing of a complaint (rule 3) not when notice is served. –After filing, party has 120 days to serve.
· 4c: Anyone not a party and over 18 (sometimes a US marshall) can serve

· 4d: waiver of service--? P sends a waiver form and complaint—If d waives, he  gets 60 days to respond (vs. regular 20 days). If d doesn’t respond, he must pay the cost of service. 

· 4e: State law can determine how notice is received, or service personally or at home—as long as someone of suitable age and discretion receives it. 

· 4f: foreigners: all signees to the hague Convention have an office where service can be accepted. 

· 4g: children and incompetents: look to law of state where they reside to determine how service should be given. 
· 4h: partners or agents are designated to receive service. Under certain circumstances providing notice to a subsidiary is good notice for the parent.
3.  In Rem Jurisdiction
A. In Rem Jurisdiction: This originated in concerns over land going fallow when owner cannot be found. If can’t find owner, you can serve the land. Posting notice on the land=asserting jurisdiction over the land. Claim must be about ownership of the land and verdict is capped by the value of the land. Now, pure in rem jurisdiction covers more than just land—any asset in a state can be attached if there is a dispute over its ownership. The verdict will be capped by the value of the asset. Notice must be given that satisfies due process.

( Limited Appearance: Appearing to defend the value of the property only and not consenting to PJ (is this allowed everywhere???).

1) Tyler v. Judges of Court of Registration (1900): This is current rule. A squabble occurred over land ownership. The land was attached and given notice by letter and by publication in a newspaper. 

a) D argues jurisdiction is unconstitutional, but Holmes rejects his argument and says IRJ is constitutional
2) Inconceivable that Pennoyer meant to get rid of In rem. What would we do about ships?

3) Shaffer:  has little effect on traditional IRJ

B. Quasi in Rem Type 1—Assets can be attached even when the claim is not about ownership of the asset, but is in some way related to the asset.  The verdict is capped by the value of the asset (res). 

Quasi in Rem 2—allows any assets to be attached, even if the claim is not directly about the assets. Verdict is capped by value of res.  Res Judicata only about the sum collected. Can sue the person for the rest. 

1) QIR has no Res Judicata effect, P can sue again to get the full value, but he must re-litiagte the merits

a) However, a limited appearance is an exception ( no re-litigation (Rest Judgments §75c)

i) Some courts don’t allow even this exception

QIR can be exercised over intangible property (such as debt)

2) Harris(NC)  v. Balk (NC) —is debt carried on the back of the debtor?
a) Facts: Harris owed Balk $180 and Balk owed Epstein $344. Harris goes to MD where Epstein brings suit against Harris for the money Balk owes him (since Harris owes Balk money anyway.) Court orders for Epstein and  Balk gives him the money. Upon returning to NC, Balk sues Harris for the money Harris owes him, but Harris says no way, he already gave that money to Epstein. Balk claims that he wasn’t subject to the MD decision, and that Harris still owes him.

b) Issue: Can Balk collaterally attack the MD decision? Since he was never in MD, how could they have asserted jurisdiction over him?

c) Holding: When Harris entered MD, he carried the money owed to him by Balk on his back, which could be reified in MD.

i) As long as state law allows for attachment of debt, if the garnishee is in the state and properly served, the court acquires jurisdiction

ii) The MD judgment was valid—jurisdiction was asserted quasi in rem 2. 

d) Rational:  If Harris has property in MD, Epstein can attach it

i) Because Balk is a debtor of Harris, he essentially carried some of Harris’ property into MD ( so Harris did have property in MD!

ii) But:  it was foreseeable to Balk that Harris would be in MD because he was the one that sent him there.  The court never mentioned this was essential, but would they have thought differently about the case if it wasn’t so foreseeable?

iii) The first suite is valid because Harris received notice
(1) It is critical that creditor get notice from his garnishee
But, wait!!!  QIR 2 needs minimum contacts anyway (utility curtailed).

3) Shaffer ( a director of Greyhound)  v. Heitner( Fair play and substantial justice is always the test!!!! When quasi in rem 2 is used for jurisdiction, need miniumun contacts. So why use it? (if can’t find P). But wind is definitely out of the sails of quasi in rem 2.

a) Facts: Heitner is a shareholder. He wants to force Greyhound to sue its Board of Directors for mismanagement.  If the corporation sues the directors, the damages will go back to the corporation, and to its shareholders. (this type of action allows shareholders to exert control over board of directors.) He sues the directors in DE, asking for their stocks to serve as a res allowing jurisdiction over them. DE has a general sequestration statute saying that if stock is in state and notice is provided, stocks can be attached.
i) DE has no limited appearance, so D’s had to either submit to PJ or forfeit stock

b) Holding/Message:  Int’l Shoe standards should apply. There are no minimum contacts here so no jurisdiction. Fair play and substantial justice are foundation of the ruling. 

i) All actions are really against people, here (i.e. QIR2) since the action isn’t even about the property, the suit is even more clearly against the owner than a true in rem case

(1) Especially since DE has no limited and therefore the sequestration is essentially a means of forcing general appearance
ii) minimum contacts are necessary for a quasi in rem 2 action. 

iii) This holding basically destroys quasi in rem 2-who needs it if you have to get minimum contacts anyway. It can no longer serve as a substitute for personal jurisdiction when you can’t find the defendant. In Harris v. Balk, minimum contacts would have needed to be asserted over Balk in order to attach the debt on Harris’ back!)

iv) Courts rejects argument that D shouldn’t be able to avoid suit by removing assets to a place where he isn’t subject to PJ

(1) Instead P’s can sue where there is PJ, and then sue for enforcement where there are assets (full faith and credit)

v) Doesn’t want to make any stockholder in a DE corp. amenable to suit

vi) QIR I:  if the action is about the property, there will usually be minimum contacts

(1) I.e. if the is a tort claim because your property hurt someone, this would be an in-state tortuous act

(2) But this idea is amended by Rule 4(n)(2) (see below)

vii) Minimum Contacts don’t exist here: DE doesn’t have a strong enough interest in adjudicating

(a) Lack of connection between DE and cause of action

(b) Lack of regulatory interest

(i) If DE had a true regulatory interest it would require directors to hold stock, thus making them subject to sequestration

(c) DE law can apply elsewhere, no jurisdiction just because you’re the center of gravity (Hanson)
(d) No implied consent from accepting position on the board

c) What’s Bad about the Ruling: 

i) DE did have an interest in this case. 

(1) DE cares about corps. Being managed well.  If there is no way people can control boards, they won’t invest in company. 

(2) P and judicial system have the interest of having one place where everyone can be sued. 

(3) Isn’t being a director of the corporation enough for minimum contacts (Brennan dissent)

(a) D’s invoked the “benefits and protection of DE law”

(b) D’s should be apprised that the state wants a convenient forum for litigation

d) What’s good: D has interests of not having tons of its money attached without due process!!! (what if the directors were innocent and the stocks were paying their kid’s college tuition?)  DE has no limited appearance rule—if ruling was different, and action was allowed, directors would have to consent to personal jurisdiction through appearance or lose their stocks.

e) Other Effects
i) Contacts for general jurisdiction (perkins) probably have to be greater

ii) Harris v. Balk almost definitely overruled
iii) Availability of limited appearance probably doesn’t help the case for QIR2
iv) If the P has strong interest in Forum state, and D is very multi-state, it may not be a violation of due process (still a very speculative idea)
v) If there’s no other forum (i.e. D’s from many different states) the cause for QIR2 might be helped
(1) The court explicitely declined to address this

RULE 4(n): Seizure of property

4) Rule 4(n) allows for QIR in federal courts

a) The main utility of federal QIR is when:  D is a fugitive, the assets are in danger of disappearing, the local long arm is too narrow
b) (of course) Minimum Contacts is always a Must!!!
The rules for federal QIR

4(n)(1):  Courts will have jurisdiction over property if a US statute provides it (??? What do you need a statute to say)

(a) Notice must be sent either

(i) As provided by the statute

(ii) By service of summons under Rule 4

4(n)(2):  QIR can only be used upon a showing that PJ over  a D cannot, in the district where the action is brought, be obtained with reasonable efforts

(b) Court must seize the property according to state (where court sits) law

c) Most federal courts follow state law on limited appearance
i) Federal rules say nothing about limited appearance

d) There still must be proper VENUE!!!
i) This essentially means where a substantial part of the relevant events occurred

e) Amount in controversy:  the courts are split

i) Some rely on the amount claimed

ii) Some rely on the value of the property

iii) (what does this say about policy ???)

5) Grey v. Linsday( Posted notice must be accompanied by a letter, definitely in apt. buildings and maybe in all dwellings. In hand service is good in some jurisdictions but not all!

Transient/ Tag Jurisdiction is still OK
1) Burnham v. Superior Court of CA( Tag is fine to assert jurisdiction (presence)
a) Facts: A couple that had peen married in 1976 in West Virginia moved to NJ in 1977. They divorced in NJ in 1987. Wife moved to CA with the kids. She tries to get jurisdiction over him when he comes to visit the kids.

b) Holding: Tag is still okay for assertion of jurisdiction. 

i) Scalia could care less if this is reasonable because we should do things as they have always been done!!! 

ii) Brennan doesn’t like tag but says this case isn’t just tag—dad had business in CA and sent kids there (some contacts.)

Jurisdiction by Necessity

Policy:  

1) Mullane v. Central Hanover Bank and Trust
a) Facts: A common trust is set up for people and their beneficiaries. The beneficiaries are split into two groups: 

(1) income beneficiaries (who put their money in the trust) and 

(2) principal beneficiaries (their heirs, who eventually get the money.) 

ii) The bank (trustee) wants to limit its liability so it wants periodic judicial discharges saying that it did everything right so no one can later sue (res judicata). This is essentially a declaratory judgment. 

b) Issue: How can it get jurisdiction over everyone? (in rem doesn’t work because case is about money that’s not in the bank!!!) In personam doesn’t work because not everyone is in NY.

c) Holding:  Since in cases of common trusts it will be hard to get jurisdiction over everyone, we allow for jurisdiction by necessity. Case must be allowed in NY.

d) NEW RULE FOR NOTICE: traditional methods are not enough. (can’t just publish in newspaper). Must use a method reasonably likely to actually provide notice!!!!
2) Atkinson(CA)  v. Superior Court (CA court) 

a) Facts: Fund set up by which money from employed musicians in a union are put in fund to be used by unemployed musicians. Employed musicians bring suit against the union (CA) and the Trustee (NY). 
i) The trustee is a necessary party (19) but CA doesn’t have jurisdiction over him because money is not a minimum contact!. 
ii) The money is still in CA so can’t get in rem jurisdiction over everyone in NY.
b) Holding: Jurisdiction by necessity upheld. SC tacitly accepts. See 4k2 above.
V Venue

(Venue is a matter of convenience for the litigants

(objections to venue generally have to be made early in the proceedings

(Venue can not be collaterally attacked (because it’s about convenience anyway)

A.  Venue In State Actions

1) State courts sometimes refuse to try actions involving land on other districts

a) Linvingstion v. Jefferson
b) This is usually for suites involving damages from trespass

c) There’s no general rule for when an action is ‘local’ and when it’s ‘transitory’
Forum Non Conveniens:  a court may use its discretions to decline to exercise jurisdiction if the action could be more appropriately tried in another jurisdiction

( This allows move from one state court to another and from federal court to state court!
2) Rationale/ Considerations:

a) Parties convenience

b) State’s interest:  don’t want to burden the docket with litigation not connected with the state
i) This only comes up as an additional consideration when there is a more convenient forum for the litigants
3) Factors in Deciding;

a) Is the P a resident and taxpayer?
b) In which state are the  witnesses and evidence?

c) Which forum will be familiar with the state law that governs?
An unfavorable change of Law is not sufficient reason for denying forum non

4) Piper Aircraft v. Reyno (Reyno (CA) v. Piper (PA—airplane people) + Hartzell (OH—propeller people) in CA state court. ( Forum non dismissal

a) Facts: A plane went down in Scotland killing Scottish people.  Reyno represents the dead people (CA). The charter company and pilot is in Scotland and the wreckage in England. CA has a long arm statute that sky is the limit. (probably general DBJ anyway) PJ exists over Piper and Hartzell. D removed to CA fed. court under § 1441. Fed. court is proper because of diversity. D requests a § 1404 transfer to PA fed court. PA was a correct venue to begin with, so CA law can be taken there.  Then D tries to move to Scotland with a forum non dismissal because D wants to implead the pilot and charter company, and the witnesses are there etc. and …

i) Scottish law applied to one of the D’s
ii) P opposed forum non motion because Scottish law was much less favorable to her
(1) Didn’t recognize SL and contingency fees, and has limited damages

b) Holding:  Supreme Court grants forum non:  unfavorable change in law should not even be given substantial weight in the decision
i) Exception:  If the remedy available in the alternative forum is ‘so clearly inadequate, that it is no remedy at all’, then the change in law should be considered because the alternative forum isn’t really a convenient

B.  Venue In Federal Actions

§ 1391 Venue exists

1. Diversity case

a. the judicial district where any defendant resides, if all D’s  reside in same state

b. district where substantial part of event or property in question exists (CENTER OF GRAVITY RULE)

c. there can be more than one place where substantial events occured

d. if no where else works, venue is the jurisdiction where there is PJ over any defendant. 

2. Non Diversity Case( same as above, except c) any district where d can be found.
3. Corporation( venue is wherever there is PJ over it, in any district where it has minimum contacts (but not anywhere in the state!).  If no PJ with any one district, venue is in the district with the most contacts.
4. Aliens—venue is anywhere.
Transfer of Venue § 1404 and § 1406

(the action is not dismissed, it’s just transferred to another district

(§ 1404 (a) district court may transfer anywhere where the case might have been brought in the first place…


(where D could initially have been served  with process


(where venue would initially be proper


(the law of the transferring court transfers with the case


(it’s all about convenience

(§ 1406:  if the venue is wrong, the district court can transfer to avoid the SOL running out

(Law of the transferring court doesn’t move with the case:  the action is as if it were originally filed in the ‘new’ district

Policy of transfer:  

(It must be in the interest of justice 

-we want the P to be the master of the suit so there must be very substantial reasons to transfer (evidence, witnesses)

-we don’t want 1404 to be used for forum shopping

(Public Interest is also a factor

-Jury duty should not be imposed on people of a community to which the litigation has no relevance

Burden is on the Defendant to show the action would be better litigated elsewhere

P can sue at home
1) Gulf Oil v. Gilbert (Before 1404 was enacted)

a) Burden is on the D ( “unless the balance is strongly in favor of the defendant, the plaintiff’s choic eof forum should rarely be dismissed”

b) Forum non will rarely be granted if plaintiff is at home and home has an interest in the case.
c) Factors to examine for Forum Non dismissal

i) location of witnesses

ii) location of jurors

iii) enforceability of judgment

iv) docket interests

v) social interests where subject matter is of concern to residents

vi) interests of litigants

vii) forum law

D can’t consent to PJ to transfer suit wherever he wants (transfer must really be to somewhere the action could be brought originally

2) Hoffman (IL)  v. Blaski (TX)
a) Facts: Patent infringement case. Properly brought in TC. D moved to have case transferred to IL where the witnesses were. Case could not have been brought in IL originally because there was no PJ over D in IL. D wants to waive personal jurisdiction over him in IL so case can be transferred there.

b) Holding: Court can’t let D waive its way into any forum it wants. Under § 1404 a case can only be transferred into a court it could have been brought originally.

c) Rationale:  This would lead to unfair forum shopping and the sacrifice of the plaintiff’s interests. 
Must apply the law of the transferor court in all § 1404 actions
3) Van Dusen v. Barrak
a) Facts: An accident happens in MA. People from PA die. They bring a wrongful death action in PA. Defendants motion to transfer to MA under § 1404 because the accident and all the witnesses are in MA.

b) Holding: Transfer granted. The court is concerned about the convenience interest of the litigants and the witnesses. But …

i) the transfer shouldn’t change the outcome of the case. § 1404 tranferor takes the law of the transferor court with it. (MA must apply PA law!)

c) Policy:  

i) we don’t want the D dictate where the suit would be and compromise P’s autonomy (P is master of his complaint)

ii) We don’t want 1404 to be used as forum shopping

4) In Re. Gas  Plant Disaster at Bhopal (NY-2d circuit) 

b) Facts: Union Carbide plant explodes in India .Many people are killed and bring class action suits in America (fed. ct in NY).  Ps want case in US with large verdicts and strict safety standards. Ds want case in India with business friendly law and lower safety standards

(there are arguments for each law applying

c) Holding: there is definitely jurisdiction over Union Carbide in NY, but maybe Indian law should be applied. If India applies US law, maybe it won’t do it right. Indian jury might come to different conclusion. Legitimacy of decision is at stake (if India applies US law wrong) Many issues here. In the end, case gets heard in India. NY court refuses to hold on to case if things go bad in India.

i) Indian court can decide what law to apply

ii) But, regardless of what law applies, judgments will probably be less in India

d) Message: 

i) You never a get a forum non dismissal unless there is another forum where the case can be brought. 
ii) Forum non is not about what law applies, it’s about who decides what law applies

Transfer of venue § 1406( Protects against S of L running out after you’ve made a mistake bringing a case to the wrong court. (move from wrong district court to correct district court) 

1) Goldlawr v Heiman (p. 287) 

a) Facts: D was never sued in a court that had PJ over him during the time of the S of L. P wants to transfer to a place where there is proper venue even though S of L has run out.

b) Holding: transfer permitted. Law of the correct venue applies. § 1406 protects P against S of L running out if he makes a mistake by  bringing in the wrong forum. (If dismissed it would be too late to bring it somewhere else.) You don’t take the law with you!!!!

4. Applicable Law

The Rules of Decision Act § 1652

In civil actions, federal courts must apply the “law of the several states, except where the Constitution or treaties of the United States otherwise requires or provide.”

(can make federal law when the laws of state tribunals don’t apply)


(This has been in effect since 1789, but it’s pretty damn unclear, hence…

What is clear:

1) The federal Constitution, treaties, and constitutional Acts of Congress always takes precedence, where relevant, over all state provisions.

a) This applies in both federal and state courts
b) ‘where relevant’ leads to some major dispute (see below)
2) In the absence of federal statute, federal courts are bound to follow state constitutions and statutes

What’s not clear:  what common law do federal courts follow?

1) Swift v. Tyson

a) facts: An IOU was sold for money. Plaintiff claims he is a bona fide purchaser of an IOU and he wants his money. D claims that no value was paid for it, it was taken to satisfy a pre-existing debt. Since value was not paid, plaintiff is not a bona fide purchaser. NY law would say D doesn’t have to pay. Fed law says D must pay regardless. Which law do we use?
b) Holding:  J. Story looks to Rules of Decision Act of 1789 (§ 1652) “The laws of the several states… are regraded as rules of decision in civil action” in a federal court. Story claims that state common law is not law, just evidence of law. Only statutes are actual laws. Federal courts should apply federal common law in an attempt to create a uniform predictable national law. States can write local law. This was good from 1842-1938.
c) Rationale ( Ideal Entity:  Judges don’t make law, they just discover the natural law

2) Black and White Taxi (TN) v. Brown and Yellow Taxi (KY)

a) Facts: Kentucky RR wants to make an exclusive deal with B and Y cab company.   A Kentucky law said you can’t restrain trade. B and Y reincorporates in TN and than tried to get a federal injunction against a local cab company to prohibit them from working at the station. 

b) Holding: Federal law applied and said injunction was fine. This is paradigmatic example of what went wrong with Swift Rule( forum shopping. Foreigners get better treatment than locals because of the accident of diversity. 

i) Effect of Swift on this case:  Instead of being biased against out-of-staters, it is biased against in-staters

(1) Provide opportunity for rich litigants to forum shop by re-incorporating out of state

(2) There is no vertical uniformity

3) Erie (NY)  v. Thompkins (PA)( State law must be applied in federal courts. Reversal of Swift v. Tyson .

a) Facts: P walked along trail by RR tracks in PA. He was hit by something protruding from the train. He brings suit in NY fed court.  D wants the NY fed court to apply PA law. It doesn’t want Swift overturned, it just thinks that this is a local issue and PA should govern.  PA law would consider Thompkins a trespasser so he wouldn’t be able to recover. P wants to rely on Swift and claims that federal court is not bound by PA state law and should apply a federal standard of reasonable care. D relies on § 1652 Rules of Decision Act—state laws shall be regarded as laws of decision.

b) Holding:  Apply PA law.  Overturn Swift for two reasons

i) Swift is unconstitutional, as it allowed the federal courts to make law in areas where the power to do so had never been granted by the federal government or Constitution.  Two goals of the decision

(1) Congress has no power to declare substantive rules of common law applicable in a state
(a) Also, new evidence showed that the Rules of Decision act was intended by the authors to include state common law

(2) In choosing rules of decision, the federal courts must look to the body with the authorized power to make those rules

(a) When it comes to common law, that body is the state
ii) Forum Shopping:  an attempt to end it, but not totally successful:

(1) Because judges hands are tied, litigants have reasons to be in federal court rather than state

(a) See Garland
c) Erie applies to diversity and supplemental cases
4) Enabling Act:  allows the supreme court to prescribe “the practice and procedure of federal actions”
a) The rules so enacted must not “abridge, enlarge, nor modify the substantive rights of and litigant”
(Rule of Decsion Act allows congress to make laws for federal courts and it’s exercising that power

How do courts determine what state common law is

1. Go by what the highest court in the state has done

2. Do what the statutes or constitution of the state say

a. When it’s open to interpretation, see how the highest court has interpreted

3. Apply intermediate court decisions unless there is compelling evidence that the highest court would do differently

4. Federal courts not bound by minor, unreported state court decisions but they can give them some weight

5. If there are no state cases on record, the federal court still must determine what the highest court would do, not what it thinks is the right decision

6. In some states the Federal court can certify to the highest court
7. The federal decision can always be changed in order to conform with a newer pronouncement of state law until the final appeal has been disposed of
5) Garland v. Herrin (NY Fed. Ct)
a) Facts: Yalie kills his girlfriend. He wins criminal suit. Family sues him n NY state court for negligent infliction of emotional distress. Fed. ct. says that tort is not recognized in NY and dismisses it. Meanwhile, NY State court declares that neg. infliction is acceptable. But case was done under Res Judicata. Garlands get screwed. But Fed. ct. can’t change NY laws. 

b) Options: Fed. ct could have certified the question to the state court. Should we do away with diversity (????) –cause then they would have been in state court and gotten a remedy and all the other problems would go away too

Federal Courts must apply the law of the state in which it’s sitting (i.e. the law that that the state would apply)


(this somewhat encourages horizontal forum shopping

6) Klaxon v. Stentor

a) Facts: Del. Corporation has transactions in NY.  Def. fed. court says NY law should apply. Sup. Ct says Delaware state law should determine what law governs.

b) Rule: Ct. applies choice of law rule of the state in which it is sitting.

i.  so the only thing protecting litigants from surprising choice applicable law is PJ, and that works imperfectly

C)  If Brandeis was on the court the case might have been decided the other way:  Erie was partly about sovereign rights, so the fed. court. as a sovereign should get to decide itself what law to apply
Substance v. Substance

So when does federal law dominate over State law (and visa -versa)?

(Erie says, ‘federal law takes precedence only when there’s a controlling statute’

(The federal rules do take precedence, because they are the product of a statute (the enabling act)
1) Federal Rules always take precedence:  Under Erie, state law takes precedence but not if  there is a controlling federal statute
a) According to the Rules of Decision act: Because the Federal Rules were adopted pursuant to a valid statute (the enabling act) the rules take precedence over state policy

i) So Federal rules take precedence according to the enabling act (see below)

b) Erie says that other procedural ‘law’ also takes precedence

i) So there is much debate over what ‘other law’ is procedure and what is substance

2) A Federal rule is valid under the enabling act if:
a) It is “forms of process, wirts, pleadings, and motions, and the practice and procedure in civil law actions” and

i) This is pretty easy to identify

b) Does not “abridge, enlarge, nor modify” the substantive rights of any litigant
i) There has never been a Federal Rule found to violate the “substantive” term

ii) But what is so hotly debated is when a rule ‘abridges, enlarges, or modifies’ ( i.e. the scope of the laws and whether they are in direct conflict with state law

Procedure v. Substance

Initially:  “substantive rights” were so narrowly construed that state law was not adequately protected

3) Sibbach v. Wilson  ( Red Book Test

a) Facts:  P injured in Indiana car accident, sues in IL federal court.
i) Federal rule 35 and Indiana common law provided for P to order physical examination
ii) The courts held that Indiana Substanative law should apply
(1) So P is in a bind:
(a) If the exam is procedural, Fed. rule 35 applies
(b) If the exam is substantive, Indiana common law applies
iii) So P, admits that the rule is procedural (satisfying the first requirement of the enabling act) but claims it abridges her substantive rights
b) Holding: courts says, any rule that is procedural couldn’t affect substantive rights as to violate the enabling act

(this construction of “no modification” was so narrow that courts basically ignored it when the issue came up again

Outcome-Determinative Test

(if the outcome would be different when you apply federal law as opposed to state law, must apply state law

4)  Guaranty  Trust v. York (1945)

a) Facts:  State Statute of Limitations would preclude the suit

b) Holding:  even though SOL is procedural in some sense, for the purposes of the Erie doctrine, the SOL as applied here is substantive because:

i) The relevant question:  does it significantly affect the result of a litigation for a federal court to disregard state law that would be controlling upon an action?
(1) A.K.A.  the outcome determinative test

c)  No federal rule involved here, but this holding is applied to them later…

Outcome Determinative Test (ODT) and Federal Rules:  The 1949 trilogy

5) Ragan v. Merchants Transfer (1949)  ( when is an action commenced for the purposes of SOL
a) Facts:  Complaint filed as SOL is running out, but service wasn’t in time

i) Federal Rule 3:  filing satisfies the SOL

ii) State law:  serving the D satisfies state law

b) Holding: SOL had run out

c) Rationale:  Federal law changes the outcome so apply state law ( SOL had run out
i) However, it’s not entirely clear this was the reasoning.  It’s possible, although unlikely, that state law is applied because Rule 3 doesn’t explicitly speak to the SOL problem and is thus not in direct conflict

ii) But in Walker v. Armco Steel (post Hanna), Ragan was been upheld based on the direct conflict rationale
(1) Court said Rule 3 is only designed as a starting point for measuring various time periods

(2) The court gave heavy weight to the fact that the SOL distinction is not likely to lead to forum shopping

6) Woods v. Interstate Reality (1949) in Mississippi Federal court
a) Facts:  MS has door closing policy that bars foreign corporation from bringing suit in MS state court

i) Fed. Rule 17(b) says the right for a corporation to sue is determined by the laws of the state in which it’s organized (not MS)

b) Holding:  State law is applied in federal court as well because federal rule changes the outcome
c) There is no direct conflict argument here, the rationale was clearly the ODT

7) Cohen v. Beneficial Industrial Loan (1949)
a) Facts:  A shareholders Derivative Action
i) NJ law:  shareholders must post bond
ii) Federal Rule 23:  Reguulates Shareholder Derivative Action, but doesn’t say anything about bonds
b) Holding:  apply state law
c) Rationale:  Not in direct conflict
(ODT takes the forum shopping goal of Erie unnecessarily too far

-Erie required the lower court to apply a state duty of care because neither the federal courts nor congress has the power to create tort laws

-But there is constitutional authority to make federal procedure rules, even for diversity cases, and presumably for SOL issues

-Thus, applying the ODT to the 1949 trilogy is a matter of forum shopping policy, not constitutional compulsion

(That 
policy disregards the federalism concerns of Erie

-Erie aimed to coordinate the times when state interests should prevail and the times when Fed. interests should prevail

Retreat from the ODT

Balancing Test:  state decisions that are basically procedural are not necessarily controlling even if they are outcome determinative 

8) Byrd v. Blue Ridge (1959) (South Carolina Fed. court)(Brennan decision) 
a) Factual Issue:   is P an employee within the meaning of the workers compensation act?
i) State law:  try factual issues to the bench

ii) Fed. law:  try factual issues to a jury

b) Holding:  fed. law prevails
i) The state policy might be outcome determinate and therefore should be followed in the absence of other considerations.  But there are other considerations (that York  doesn’t care about but it should have) :  “the federal system is an independent system for administering jusitice.”
(1) State interest:  appear pretty limited to the court (we shouldn’t get all bent out of shape over whether a jury or the bench is the fact finder)
(a) However, the state interest may have been stronger than the statute implied and the court saw it
(i) SC may have had very good reasons for trying factual issue to the bench
(2) Fed. interest:  trial by jury is part of the 7th amendment ( strong interest

ii) important:  Byrd reaffirms  the Erie  doctrine that federal courts must follow state substantive law because there is no constitutional authority to create a separate federal law

(1) But the court found Byrd is a procedural issue and so deciding which law to follow was a question of policy not constitutional compulsion

(a) And the policies concerns addressed in York weren’t comprehensive, so this court adds the interest balancing consideration

(b) Also, trying a fact to a jury as opposed to the bench is not necessarily outcome determinative

c) What if the state interest was stronger or more clear, or if the fed. interest was weaker
i) Must balance the interests:  but this decision doesn’t give must guidance on how to balance
d)  So it’s unclear how the 1949 trilogy would turn out under this decision

Federal Rules entirely removed from the scope of Erie

9) Hanna v. Plumer (1965) (justice Warren)

a) Facts:  P from Ohio, injured in car accident

i) P serves D’s estate in MA by leaving papers at D’s house (according to fed. rule 4 (d)(1) (now 4(e)(2))

ii) MA laws:  service must be made in person etc.  ( P’s service was improper under MA law

b) The Federal Rule applies ( service was proper

i) The federal rule is in harmony with the enabling act and is therefore valid ( The Erie doctrine is not controlling when a Federal Rule is in conflict with state common law policy 
c) Two Different Analysis:
i) When the case involves  federal common law use the Modified ODT (based on avoidance of forum shopping and inequitable administration of laws):  court considered the twin aims of Erie (“preventing forum shopping and inequitable administration of laws”) and concluded applying federal law in this case wouldn’t result in realization of either concern  ( Eire says:  congress or federal courts can not create rules not supported by a grant of federal authority contained in the Constitution (such as substantive rules), in such areas state law must govern because there can be no other law

(1) This should be the controlling analysis if the case is about federal common law and state law

(a) This shit passes the modified ODT because “the difference in the two rules would be scant, if any, relevance to the choice of fourm”

(2) But this case is case is about a federal rule so…

ii) When the case involves Federal Rules defer to the Rules Enabling Act because it gives the federal rules both constitutional and statutory authority 

(1) Under the REA the court has the authority to adopt any rule that is “arguably procedural”
(a) The court held this by using a very broad construction of the federal constitution and the REA

(i) The court says this is OK because Congress has the authority and intention to sculpt fed. rules, and the rules go through substantial review

1. “smart people” made these rules

(b) Under this theory, it’s damn hard to argue a Federal Rule is not procedural

(2) But it can’t adopt a rule that ‘abridges, enlarges, or modifies any substantive right’

(a) This is really the only viable way for litigants to attack the use of Federal Rules, and how the court reconciled the 1949 trilogy
(i) ‘Erie has never voided a federal rule’:  although it seems like the 1949 trilogy did, this court found that there were no direct conflicts in those cases “

a. apparently state law in those cases only imposed a further requirement on top of federal law
e) Harlan Dissent:  Erie is more than just forum shopping and inequitable administration, it also about sovereignty

i) There should not be two conflicting systems of law affecting the primary activities of citizens

ii) he wants to “inquire if the choice of rule would substantially affect those primary decisions respecting human conduct” or if it just affects behavior after the cause of action

(1) Hanna:  something like service of process is not primary ( “All Plumer had to do was check her house to see if there was service”

(2) Ragan:  SOL is not primary  ( “at most the D’s would have to defer for a few days the satisfaction of knowing they had not been sued within the SOL”

(3) cohen:  Bond posting is primary  ( “the statue was meant to inhibit small stock holders from instituting ‘strike suits’”.  

iii) the ‘arguably procedure’ approach to federal law goes too far because it can seriously frustrate a states substantive regulation of primary conduct

Bottom Line from Hanna:


Federal judicial practice is substantive if it fails the modified ODT


Federal Rules is substantive according to the REA

When the conflict is between federal statute and state statute, the federal statute controls regardless of state policy(even though this may promote forum shopping)

1) 9)Walker v. Armco Steel  ( no conflict

a) Rule 3 isn’t broad enough to cover the state tolling law

i) Rule 3 is only a starting point for the various timing requirements of federal rules, but it does not affect the SOL

2) Burlington Northern RR v. Woods

a) Rules 38 and 37 cover frivolous appeals and conflict with the AL provision

i) The court could have characterized the federal rules as being fulfilled by the higher requirements of the AL provision but instead it said the Rules occupied the AL statues field of operation

10) Stewart Organization v. Ricoh (1988)
a) Facts: parties had forum selection clause to litigate in Manhattan

i) Case brought in AL fed. court

(1) AL doesn’t recognize forum selections

ii) D moves to transfer under § 1404(a) or dismiss under § 1406

(1) § 1404 says you can transfer when it’s in the interest of the parties and convenience of the litigants and has long given weight to forum selection clauses
b) Holding:  §1404  applies, 

c) Analysis for Federal Statutes:

i) Is it sufficiently broad?  Yes, 1404 requires the court to consider contractually expressed venue preference
(1) The state and federal rules don’t have to absolutely contradict
(a) We think in this case that the forume selection clause is a compelling reason to trasfer
(i) But in other cases, other interests of justice may outweigh a transfer not withstanding a forum selection clause
ii) Is it a valid exercise of congressional authority?  Yes, congress has power to run the federal judiciary and it intended to govern motions to transfer
iii) That’s the end of the matter (if the statue passes both tests it applies)
(1) (but it’s not really only this matter)  the result is the case is remanded and the judge decides if its convenient to transfer
d) criticism:  

i) the decision ignored AL’s  reason for not honoring forum selections

(1) possible reasons why wouldn’t AL honor them?
(a) Protect AL citizens who aren’t typically the sophisticated parties of the bargain

ii) The court is never asked to address the issue of venue

iii) There doesn’t seem to be a direct collision (so Hanna shouldn’t apply)

(1) State law is about contracts

(2) Fed Statute is about fairness in general

(a) So the way the court framed the case seems inappropriate

(b) Maybe it would be better if the case was analyzed as a fed. versus state reading on forum selection

(3) You can take this pretty far in arguing about conflict

Another Approach to Resolving Conflicts

11)  Gasperini v. Center for Humanities

a) Facts:  P lent his slides to D for use in video tape

i) P wins large settlement, too large
(1) $450,000

ii) D appeals based on:  NY Civ. Prac. Law and Rules (CPLR)  §5501 (c) provides for appellate review for excessively  large verdicts  if the award deviate materially from reasonable compensation

b) Holding:  A little NY, a little Federal:  Apply NY §5501 but have trial judge do it
i) Court uses a balancing test (ala Byrd) and considers state and federal interests ( result is cut and paste law

ii) Court wants to respect NY’s “dominant interest”  without “disrupting the federal system”
(1) New York has a strong in having the “excessively large” standard applied
(2) But the federal courts have a strong interest in having thhe trial judge do the review
c) Rationale:  This statue is analogous to statory cap on damages and thus is largely substantive

i) Not applying the statute will promote forum shopping
d) Dissent:

i) This might destroy uniformity of federal practice

ii) It really isn’t outcome-determinative anyway

iii) 7th amendment dictates that the right of trial by jury can’t be re-examined

(1) A trial judge is already allowed to as himself if the verdict “shocks the conscious”, this goes far enough
unresolved issues of state law

(Appeals must do a de novo review

( Rule 44:  treats determination of foreign law similarly (it’s not an issue of fact, it’s a matter of law)

12) Salve Regina

a) Facts:  disgruntled, overweight nursing student sues her school for breach of contract
i) District court judge (former state court judge) thinks state court would adopt substantial performance doctrine
ii) He instructs jury that way, and $30,000 award given
iii) Appeal court doesn’t review state law, it just defers to district court judgments
iv) D’s appeal to supreme court
b) Holding:  Appeals court should do a de novo review (everyone’s entitled to an appeal, and appeals courts have plenary appellate authority over district courts, §1291)
i) Treat state law as law
ii) Rational:  appeals courts have several judges to ‘thrash out the issues’, district judges have many responsibilities in running a trial
iii) Criticism:  district judges are ‘closer to the action’
It’s not clear how the supreme court wants the appeals court to make its decision
iv) Two ways to argue for substantial performance to the first circuit
(1) How the RI supreme court would rule

(a) But it’s hard to predict what the RI supreme court would do; and courts have to function like courts, not prognosticators

(2) The merits of substantial performance in general

(a) But a 1st Cir.  decision isn’t binding on RI courts

(b) However, this seems like the more cogent approach

Certification:  one way to determine how the state court would rule is to just ask them to certify the issue
But there are problems with certification:  the parties aren’t before the state court

Abstention from hearing a case when state law is unsettled ( there is some doctrine that allows abstention but it is disfavored

Brandeis does say there are situations where there is federal common law:

1)  Controversies between the states

a) E.g North Carolina sues South Carolina ( Federal law applies

2) Admiralty ( Federal law applies

3) Controversies involving international affairs ( Federal law applies (states have no business in foreign policy)

4) Gap Filling:  Legislature makes up law, but sometimes it’s pretty broad  ( Federal common law should fill gaps in federal statutes
5) Proprietary interests of the U.S. are at stake (the US is usually a litigant)

a) e.g US doesn’t cancel a forged check in time, UCC usually gives time limit to cancel checks

i) Supreme court says US proprietary interests at stake so federal law applies

What happens when a state court entertains a federal case (the opposite question)?

1)  Do we need to worry about the same concerns?

a) What body has authority over law applied:  Not really a concern, Federal laws must apply
b) Forum shopping is not an issue because P had access to a Federal Court if he wanted 

c) Apparently, there should be some deference to federal procedure

2) Dice v. Akron
a) Federal procedure applied

Applicable law under transfer:

(The law of the transferor forum will apply, even if it is the P who moves for transfer

1) Ferren s et ux. v John Deere

a) Facts:  Ferrens from PA,  files a diversity action in MS (§ 1332)
i) The PA statue of limitations had run out, MS had not ( MS gets to choose law (Klaxon)
(1) MS chooses to use its own statute of limitations
(2) But MS chooses to use PA tort law
ii) Deere subject to general jurisdiction in MS
iii) Venue:  not a problem because a corporation resides anywhere the is PJ
iv) Then the Ferrens asks for transfer venue under(§ 1404 (a) )
(1) P assumes that when there is a proper forum and the case is transferred, law is transferred with it (Van Dusen)
(a) Sun Oil says choosing statue of limitations is a procedural issue (???)
(i) But, once MS chooses to apply its own statute of limitations, then the issue is no longer procedural, it is an Erie situation

b) Holding:  Erie made us do it (court had no choice, but to hear the case and use MS choice of law)
c) What went wrong?

i) General Doing Business Jurisdiction is problematic:  John Deere does business all over the country and so is subject to many different sets of laws
(1) Re-raises the question of whether sovereignty issues of the state should be protected by PJ or choice of law
ii) Blame Van Dusen (the law transfers with the case):  Van Dusen allows 1404 transfer
(1) But in Van Dusen the D asked for transfer, maybe we shouldn’t allow the P to transfer
(a) But, it can be hard to know at the beginning of a law suit if a forum will be inconvenient  ( this is against rule 15 (liberal pleadings)
(b) We should only transfer the law if it’s the D that moves to transfer
(2) Or, maybe no 1404 transfer in diversity cases (when the P asks for the transfer), should only allow 1406 transfer for diversity cases 
(a) But, what happens when both the P and the D ask for transfer, do you use 1404 or 1406?
(b) And, the P could just choose a very bad forum to induce D to transfer
iii) Blame Klaxon:  Klaxon allows MS to choose what statute of limitations to apply

(1) Maybe congress should write choice of law rules, this would eliminate forum shoping for choice of law
(2) But it’s hard for congress to write choice of law for all conceivable issue
iv) The rule should be that the Forum state applies its own statue of limitations
(1) There is a disconnect:  Federal rules dictate whether court uses federal or state rules, State rules dictate what law is chosen
VI
Res Judicata

1.  Claim Preclusion

every claim that you have against an adversary that arises from the same transaction should be litigated in the same case

1) RSJ § 27 :  Factors for claim preclusion

a) Is the issue of fact or law the same

b) Was there a final judgment

c) Between the same parties

d) Essential to the litigation

A.
General

1) The same parties can't reassert against one another claims that they have already litigated or could have litigated after a final, valid judgment has been entered.

2) Extends to compulsory counterclaims.

3) Usually no claim or issue preclusion with in Rem b/c may be expensive for P to go after D at home and we want P to win a  little bit of money to finance  the rest of the litigation.

4) The modern procedural methods are: liberal pleadings, joinder, supplemental jurisdiction, inconsistent claims ( thus we need more expansive Res Judicata Rules

5) Rest 26 Exceptions:  If there is an extraordinary reason to overcome policy rationales for Res Judicata

6) Rule 60:  allows some opportunity to re=open a case when there is mistake or new remedy (when an assertion could not have originally been asserted with all due diligence)

B.
Policy

1) Why we want claim preclusion:

a) we don’t want inconsistent verdicts

b) Gives the P incentive to bring up all issues in the first case

c) Let’s D know what kind of resources to allocate (prevents P from sucking in D and then whacking him with issue preclusion)

d) finality and closure for the litigants ( get people to live with the result

e) efficiency

f) prevents harassment

g) Stare Decisis (policy):  something that’s already been decided …

2) What’s bad about claim preclusion

a) We shouldn’t burden D with P’s choice of forum

b) It may be difficult to both defend and assert a claim at the same time (bifurcate resources)

c) Some of the claims may be latent for a while (maybe P doesn’t discover a chronic injury until much later)

d) Doctrine of Ceriatum:  allows P to sue on one straightforward claim, and use judgment to fund a second more complex claim

C.
Same Claim

1) Same Transaction Test (Restatement of Judgments Section 24 (963))

a) A valid and final judgment in an action extinguishes all rights of the plaintiff to remedies against the defendant with respect to all or any part of the transaction, or series of transactions, out of which the action arose.

b) Two Elements:

i) "Transaction"  and "series" are to be determined pragmatically.  (Similar to 1367)  Considerations are:

(1) whether the facts are related in time, space, origin, or motivation, 

(2) whether they form a convenient trial unit, and

(3) whether their treatment as a unit conforms to the parties' expectations or business understanding or usage. 

ii) the parties (or the privities) must be the same
c) Two limitations:

i) same claim requirement is applied narrowly because you can find common elements among many claims that should not necessarily be tried together.
ii) narrowness requirement, however, is judicially inefficient and may lead to conflicting decisions and is also a hassle for Ds.
2) Rush v. City of  Maple Heights

a) Facts:  
i) Case A (Rush v. City):  P sues city for property damage claiming negligence  ( wins $100

ii) Case B (Rush v. City):  P brings another negligence suit for personal injury, asks for $12,000

b) Both litigants think they’ll use the 1st law suit to help the second

i) P wants to use case A for issue preclusion:  to say negligence is already litigated and negligence was found as the proximate cause of property damage (thus, likely the proximate cause of injury)

ii) D wants to use case A for claim preclusion:  this is the same case, Rush already had her full, fair day in court, she shouldn’t be allowed to come in on the same claim, with the same evidence, based on the same transaction, with the same parties
iii) Holding:  Stare Decisis; this case is not like Vasu v. Kohlers ( P’s personal injury claim is merged into Case A

(a) Vasu set a precedent that allows claim splitting

(i) But the parties in the two cases were different ( not here, so no claim splitting
(ii) Also, stare decisis is flexible, and the court may have thought the Vasu rule should be changed
2) Herendeen v. Champion Int. Corp.

a) Facts:  
i) Case A:  (State court)  Herendeen voluntarily resigned from his job, said he relied on D’s fraudulent inducement to leave his job
(1) P claims D tried to get him to leave to avoid paying pension, but doesn’t make a claim on his pension
(2) P looses
ii) Case B:  (Fed. court)  seeking to obtain his pension payments
(1) Trial court dismisses for Res Jud.
b) Possible Differences from Rush:
i) The claims are quite different, and the facts required to prove them are different
(1) So P isn’t sucking in 
ii) Case A won’t be undermined by a decision in B
(1) Champion knew that P left his job and employees are entitled to pension payments
iii) Efficiency:  Are these claims so closely related that they should be adjudicated together to be more efficient?

(1) Some claims are actually designed to ameliorate the short comings of a previous claim
(a) E.g.   Swimming pool:  P fails on a contract claim, but was still really wronged and so brings a restitution claim
(b) This seems to apply when the P looses, but not when P wins
(c) AND, in more recent times bar and merger are treated as the same thing and we are more understanding of inconsistent claims
(i) As a result, judges are more inclined to not hear the same case twice
c) How does the court determine if the cases are the same claim

i) Is it the same transaction?

ii) Will the first judgment be undermined by the second
(1) This is a difficult Test to apply:  it depends on what the parties thought they were getting from decision A

iii) Same Evidence Test:

(1) This rule protects witnesses and resources of the court

(2) Also, protects against inconsistent judgments (don’t want two juries deciding differently about the same facts)

(3) BUT it can easily be circumvented by leaving out certain evidence (i.e. Rush doesn’t present evidence of injured leg in A and now it’s not the same evidence)

iv) Same Wrong

(1) City in Rush did only one thing wrong so only subject to one law suit

(2) Champion did multiple things wrong so multiple law suites

v) BUT   All these tests fall short

(a) Hypo:  company delivers refrigerator late AND it’s the wrong model
(i) Case A:  sue because fridge was late and food spoiled

(ii) Case B:  sue to get the right model

(b) These are two wrongs, but it certainly seems like it should be one case

d) REST 24:  “all or any part of the transaction, or a series of connected transactions, out of which the action arises”  ( Two requirements must be met
(1) look at the facts must be the same (look at them practically)

(2) the parties (or the privities) must be the same
(3) See above for elaboration

3) Bonds:  Res Judicata comes into effect when there is an actually accrued cause of action

i) Float a $1,000,000 bond for RCD corp

(a) 2000 interest payed

(b) 2001 don’t pay ( get sued

(c) 2002 don’t pay ( can you be sued again?  YES

(i) the 2002 claim hadn’t accrued when the 2001 claim was decided so these are all separate claims

4) acceleration agreements  ( once one month is defaulted the whole balance is due and all claims had accrued
5) Instlalment Contracts:  must sue for all past claims that haven’t been paid

6) Permanent Conditions can’t be sued on multiple times

a) E.G. Residents sue Boomer for injunctive relief ( court doesn’t want to enjoin plant but awards damages

i) The neighbors can’t come back a few years later and ask for more
ii) New neighbors are different parties, but they don’t have a legitimate claim because they should have received a discount on their houses
b) But, if a filter is invented that will stop the pollution…
i) Neighbors v. boomer 2  ( this is an action for specific performance, a different claim
ii) Invoke Rule 60 because there is a new remedy
D.
Same Party

1) Parties in Privity are claim precluded:

a) Land:  judgments run with the land

i) Rochlelle sues Barbara over disputed strip of land ( wins

(1) Now Rochelle sells her land to George ( can George sue Barbara again

(a) NO, because Rochelle and George are in privity

b) Major Exception:  Sham Litigation
i) Hansberry v. Lee  ( racist housing community
c) Insurance

i) Vasu v. Kohler

(1) Kohler hits Vasu’s car and insurance gives Vasu money for damage to his car

(2) Ins. company then sues Kohler for negligence

(3) Can Vasu sue also
(4) No.  They are in privity because the insurance company paid Vasu and now it is suing Kohler “in Vasu’s shoes” (Vasu can’t wear his shoes if the insurance company is)

(5) But can Vasu sue for personal injury?
(6) Probably, because they don’t seem to be in privity for personal injury 

(a) Shouldn’t we just make Vasu join as a co-plaintiff?

(i) It’s difficult for insured to negotiate for insurer to either represent or give notice when the law suit is pressing ( so we probably shouldn’t.

(b) What if Vasu brings his case first, should the insurer have to bring his case?

(i) Maybe, an insurer is in a much stronger position to negotiate notice clauses

E.
Compulsory Counter Claims

Rule:  If a counter claim arises out of the same transaction it must be asserted
1) Rest 22:  D can bring his counter claim whenever he wants so long as there is no rule for compulsory counter claims

a) Rule 13 (a): compulsory counter claims

i) Thus in Federal Court:  must assert a counter claim arising from the same transaction
2) Mitchell v. Federal Intermediate Credit Bank
a) Facts:  Mitchell owes bank $9,000 ( assigns them proceeds from $18,000 bag of potatoes to cover
i) Bank sues anyway, Mitchell claims he already paid with potatoes, but does not counterclaim affirmative relief ( Mitchell wins
ii) Then Mitchell tries to bring second suit for affirmative relief, bank says Res Judiacata
b) Holding:  it is Res Jud.
3) Policy: 

a) Why precluding compulsory claims is bad:

i) P’s always gets to shape the lawsuit, and D is inferior position
(1) Shouldn’t we let Mitchell bring his affirmative relief on his own terms?
b) Why precluding compulsory claims is good:

i) there is a stronger efficiency argument for deciding the same issue in the same place and time
ii) The docket is just too overwhelmed for splitting
(1) Most jurisdictions, including federal, subscribe to this line of reasoning
iii) we don’t want inconsistent judgments
iv) you should apply Res Judicata rules of court A so the rules are predicable to litigants during the first suit 

v) we don’t want to allow harassment

4) Exceptions and limitations: Rule 13 has exceptions to compulsory counter claims

ii) 13 (a):  not compulsory if … 

(1) jurisdiction is by attachment or other means that are not In Personam

(2) If there is already a pending claim

iii) 13(b):  Permissive counter claims when not the same transaction

iv) 13(e):  for the claim to be compulsory the claim must already accrue

(1) but claims accruing after initial pleadings can be added

v) 13 (f):  courts should be lenient if a D inadvertently omits a counterclaim and wants to amend it  (Rule 15: liberal pleadings)

vi) 13 (h):  Reminding courts that there still has to be Personal Jurisdcition for counterclaims

(1) thus if you can’t get PJ over a party that needs to be joined for a counterclaim, then it’s not compulsory

vii) 13 (i): allows courts to separate cases when they get too complicated

5) Cross Claims 13 (g)

a) Unrelated:  Not allowed

b) Related to the transaction:  Permisive, but not compulsory

i) Want to allow all issue to be resolved all at once, but don’t want to force D’s to stretch their resources
ii) One Exception, when the claim is about land it is compulsory  ( Zero Sum
(1) Only one person is going to get the land, so essentially all parties are adversaries no matter what side of the V they are on


F.
Dismissal and Valid Final Judgment:  Second Rest. § 13

1)  once there is a judgment on the merits (even with a pending appeal) there is claim preclusion

2)  Costello v. United States 

a) Facts:  Costello claims to be a real estate agent but is really an bootlegger

i) Casa A is dismissed because the US did not file an affidavit properly

(1) The dismissal explicitly declined to state whether it was with prejudice

ii) Then there is a separate action that changes the rules

iii) United States tries to sue again

b) Holding:  U.S. can sue again, the dismissal was without prejudice ( Case A was does not fall within the exceptions of 41 (B)

c) This is a dismissal for lack of venue, without prejudice ( no claim preclusion because D was not put to the necessity of preparing a defense

i) If a case is voluntarily dismissed before an answer, it can be brought again

(1) Because D has done nothing to assert a defense, there is nothing unfair about bringing it again

ii) 41 (a) (2) two strikes and you’re out (if you file and dismiss twice then you’re done0

(1) in practice, courts allow three strikes

Decisions (with prejudice) where there is Claim preclusion

3) Rule 41(b):  When the Plaintiff doesn’t prosecute, it usually operates as an involuntary dismissal ( claim preclusion

4) Dismissal by Settlement:  most settlements waive the right to future litigation, but even when they don’t they are given the same effect as a final judgment ( claim preclusion

a) Exception:  Class Action Settlement
i) Court has to enter a consent decree for the case to be truly settled

5) Default judgments ( it is on the merits, so considered a final judgment ( claim preclusion

a) This includes any compulsory counterclaims

6) Statue of limitations most courts don’t enforce claim preclusion for this
a) Shoup v. Bell & Howell  ( minority view
i) Facts:  case originally filed in PA but dismissed because statue of limitations expired

(1) P’s try to bring the case again in MD where statue is longer
(2) Holding/Policy:  There is something substantive about statute of limitations (Some jurisdictions now pass SOL laws with a note saying they mean it to be substantive ) so judgments is on the merits ( there should be claim preclusion
(a) But D never had to put anything into preparing a defense
7) 12(B)(6) dismissal

Decisions where there is no claim preclusions
8) Rule 41 (a) Voluntary dismissal, is a dismissal without prejudice ( no claim preclusion
9) Dismissal for lack of PJ ( not on the merits, it’s involuntary ( can bring it somewhere else
10) Dismissal for lack of Subject Matter ( without prejudice ( no claim preclusion
a) The case is dismissed under 12(b)(1) so not on the merits

11) Successful collateral attacks
12) Dismissal for defects of Venue ( no merits ( no claim preclusion
13) Countervailing Considerations that don’t overcome claim preclusion:  Mistake in Judgment, Expired Appeals, Change in Law Don’t overcome preclusion
a) Policy
i) we want efficiency and repose for the parties
ii) Simple Justice is evenhanded application of laws
b) Federated Department Stores v. Moitie  
i) Facts:  Five P’s appealed but Moitie and Brown did not

(1) During the appeals the law changed and the appellants won

ii) Issue:  should Motie and Brown be able to re-litigate?  
(1) No, they failed to appeal.  There is no exception just because your rights are ‘closely interwoven’ with another action
(2) We don’t want parties to get a ‘windfall’ from an independent party’s appeal
c) Mistake in judgment is not enough to overcome claim preclusion 
Reed v. Allen
i) A v. B  dispute over land
(1) A wins land at first
ii) A v. B to eject B from land
(1) A wins
iii) Then the first case is appealed and overturned so B wins the land
(1) B never appeals second decision
iv) B v. A to get ejection overturned
(1) Court says Res Jud., the case is already settled
(2) B should have appealed the ejection case
d) Change in law is not good enough to overcome claim preclusion
i) Harrington v. City under § 2000 ( city wins, no claim asserted under 1983 because city not amenable under 1983
(1) Monell  case ( the law of 1983 is changed in favor of P
ii) Harrington  can not re-litigate even though the lawis changed
14) Countervailing considerations that do overcome claim preclusion:  Aggravated injury and Litigation by the Government
a) Rule 60: gives relief from claim preclusion if the evidence could in no way be discovered  (e.g. the witness had amnesia and then remembered) 
b) Aggravated Injury (i.e. asbestos)  ( various strategies:
i) Sue for future injuries
(1) Difficult to asses damages
(a) Sometimes courts award insurance, some award medical monitoring
ii) Some courts have experimented with leaving the cases pending
iii) Can  possibly re-open the case under new evidence (state’s version of rule 60)
c) Litigation by the government (on occasion)
i) US v. American  Heart Research Fund

(1) Facts:  US settled one claim, but tried to bring a second claim
(2) Holding:  US can bring the second case because of special interests
(a) US treasury affects all citizens
(b) US has practical issues that prevent it from bringing all cases at one time
(i) The attorney General was required to get an injunction to stop fraud ASAP
(c) Unusual holding, typically US subject to the same rules of Res Judicata

d) Equity decrees used to be exempt but ( no longer different Res Judicata rules for them

2.
Mutual Issue Preclusion

A.
General

Restatement of Judgments Section 27:  When an issue of fact or law is actually litigated and determined by a valid and final judgment, and the determination is essential to the judgment, the determination is conclusive and in a subsequent action between the parties, whether on the same or a different claim.

Policy:  Full, Fair opportunity vs. Efficiency

(other considerations: it’s not fair to let a party re-litigate an issue that’s already been decided, We don’t want fact finders deciding the same facts differently

(requirements are substantial and applied strictly

1) The issue of fact and law must actually be the same
2) The issue must have been actually litigated
3) Necessary  and essential to the judgment

4) A final judgment on the merits must be reached

5) Some districts require mutuality
6) There has to be proper notice (Martin v. Wilkes rejecting procedural bypass)
(What gives rise to Issue preclusion exceptions

1. Incentives to litigate

a. How important was the issue to the prior trial

b. How foreseeable was subsequent litigation

c. How much incentive was there to appeal
2. Could the parties appeal
3. Inconsistent Prior Judgments
4. Compromise Verdicts
5. Not necessary to the decision
6. Not central to the judgment
(After 13 (a) (compulsory counter claims) there are very few cases where there is mutuality and the issue isn’t covered by claim preclusion anyway
1) Little v. Blue Goose
a) Facts:  Little had accident with Blue Goose Bus

i) Case A:  Blue Goose v. Little for property damages ( P wins $140 for property damages due to negligence
(1) Thus Little Negligent, and Blue Goose not contributoryily negligent

(a) Contributory negligence is a complete defense, meaning if Bue Goose was contributory negligent in the first action they wouldn’t have won

ii) Case B:  Little v. Blue Goose  for personal injury and wrongful death resulting from negligence ( Blue Goose claims negligence is claim preclusion
(1) Today, Little’s actions would be compulsory counter claims

b) Holding:  There is claim preclusion
c) Important:  Issue preclusion depends on the issue being actually litigated
i) Thus for the Blue Goose to have preclusion on the question of its negligence, Little had to have raised it in the original trial
(1) Courts can look beyond the pleadings to see what’s been litigated.  They can look at records of the proceedings etc.

(2) Rule 15 (B) allows for parties to amend the pleadings to conform to new issues that come up and are litigated

2) Kaufman v. Eli Lilly  ( Issue preclusion in an unsettled area of law could stunt common law development
a) Facts:  first case was Bichler v. Lilly ( Bichler wins on concerted action claims
b) Concerted  action theory (causation to Kaufman):  

i) This is an issue of law, but issue preclusion is available on issues of law
ii) Holding:  Concerted action issue of law was never actually litigated because of procedural grounds ( the issuing court expressed no opinion on what proposed theories similar negligence actions should adopt
(1) Issue preclusion in an unsettled area of law will stunt common law development
(2) Court also concerned with mitigating circumstances: inconsistent prior judgments
(3) But, Stare Decisis willl kick in and make Lilly fight an uphill battle
c) Negligence
i) Holding:  negligence was properly litigated
(1) The events were close enough in time so that negligence is the same issue
(2) There was a question of a compromise verdict, but the only evidence was a hearsay affidavit

d) Causation Generally:  can DES cause this harm
i) Holding:  precluded

B.
The same issue

3) Burden of Proof
a:  C v. M - Necessary Issue:  Was C Cont. Negl?

b:  M v. C -  Issue:  Is C Negl?

If the burden in  case a is on C to prove he wasn’t cont. neg., then the issue is different in case b because there M must prove C’s negligence ( not preclusion


-if the burden is on M in both cases then it is the same ( preclusion

4) Standard of Proof
a) US v. X for civil forfeiture

i) US wins by showing preponderance of evidence that they were gems, not rocks

b) US v. X for criminal smuggling

i) X not precluded from arguing they are rocks because standard is now reasonable doubt

c) If US looses civil case, it can’t bring criminal suit because the standard is higher

C.
Actually Litigated  Rest 28

5)  Courts can look beyond the pleadings to see what’s been litigated.  They can look at records of the proceedings etc.

6) Rule 15 (B) allows for parties to amend the pleadings to conform to new issues that come up and are litigated

7) If there’s a stipulation to a disputed fact, it’s not actually litigated

8) Default judgments are not actually litigated claims

9) Settlement issues are not actually litigated

10) Non appeal-able issues are not precluded

D.
Necessary to the Decision

1) Special Verdicts:
a) If it’s a bench trial all issues are precluded (because judges are wicked smart)
b) If it’s a jury trial:  comment I, if  neither issue was necessarily decided so neither is claim precluded

i) But, Currently, courts do apply preclusion because Paul had a chance to appeal and either didn’t, or the decision was affirmed 
c) Cardinal Chemical v. Morton :  Appeals courts can’t vacate an issue:
i) Supreme court Ruling would say appeals court shouldn’t vacate one of the issues, it should decide if both are correctly decided

Example:

d) Paul v. Dan ( Dan wins (special verdict finds Dan not negligent and Paul is CN)

i) Currently courts will preclude the issue of Paul’s negligenc because he could have appealed

e) But if Dan wins:  Dan is negligent, but Paul is CN

i) Paul’s negligence is precluded because it was necessary to the decision

ii) Dan’s negligence is not precluded though (once the jury checked the box for Paul they could go home, what they did with the question of Dan wasn’t necessary)

2) General Verdicts ( issues not precluded (unless there’s only one issue)

a) If there are two or more causes of action then you can’t tell which one the jury found for so no preclusion

Incentives to Litigate

How important was the issue to the prior trial

How foreseeable was subsequent litigation

How much incentive was there to appeal

Could the parties appeal

E.
Central to the Judgment

1) Only the bottom line issues are estopped
a) Evergreens v. Newman L. Hand

i) Facts:  Taxpayer sells part of land, IRS determined taxes by looking at gain and basis

(1) Later taxpayer sells another part of the land, the IRS wants to collect taxes

ii) Issue:  Is the IRS estopped from re-litigating the basis?
iii) Holding:  No  ( only issues that are central to the judgment are estopped
(1) mediate issues weren’t central, only how much tax he had to pay was central
iv) Policy:  you only want aggressive litigation over the important issues

F.
Valid Final Judgment

1) A verdict in a bench or jury trial is a final judgment

2) PJ, SMJ, Venue dismissals only preclude those issues

3) 12(b)(6) dismissal to state a claim for which relief can be granted will preclude the issue

4) Default judgment decides nothing so it precludes no issue

5) Settlement decides nothing so it preclude no issue

6) Statute of limitations only decides that the statute has run in a particular district, so no issue preclusion

7) Dismissal for lack of venue ( no issue preclusion

8) Subject Matter Jurisdiction

a) If the case is just dismissed ( no preclusion

b) If D objects to SMJ and looses and then looses on the merits

i) There is preclusion

c) If D looses on the merits but never brings up SMJ is SMJ issue precluded?

i) One argument:  D could have brought it up, the court could have brought it up, if you blew it ( tough luck Res Judicata

ii) The other argument:  there should be some exceptions  because some cases belong in courts of special expertise(Rest. Judgments12  pp 446 in book)

(1) Lack  of  SMJ was glaringly clear, then the court might have manifestly abused its authority

(2) The judgment is so bad it disrupts the authority of another tribunal or government agency

(a) Eg. In the West all water cases, must go to water court

(3) The court is so inadequate that it’s adjudication leads to procedural unfairness

9) Personal Jurisdiction

a) D defaults and collaterally attacks PJ

i) Of course you can attack this!

b) P wins a QIR case

i) QIR has no Res Judicata effect

(1) Eg. P hurts himself on unattended property in NY, $1,000,000 damages; D from AK, inherited the property and has never been to NY  ( court unlikely to find PJ ( QIR2 might actually help here (the kind of case that might survive Shaffer)

(a) P claims negligence wins the QIR2 suit for $500,000

(b) P goes to AK to get the other $500,000 ( can not assert issue preclusion
(i) Allowing issue preclusion over QIR2 would undermine the idea of only subjecting D to a limited vulnerability

c) If P wins a QIR case is it claim preclusion?
i) NO Res Judicata for QIR
(1) Were trying to help the P get access to the D, but giving it claim preclusion could screw the P

(2) We always said that’s what is merged, is the remedy available in the district so the other $500,000 shouldn’t be merged

d) If D wins a QIR case is the issue precluded?
i) There’s a good argument that there should be preclusion
(1) The P put to issue and had a full fair opportunity to litigate the issue

ii) If P sues again in AK, can he sue for the whole $1,000,000 or just the remaining $500,000

iii) Probably only the $500,000

G.
Privity (mutuality)

(The parties have to be the same or in privity  ( because everyone gets their Full, Fair day

People in Privity can be bound  (  we don’t want sneaky double litigation

1) Virtual Representation:  General Foods & Rich Seepack v. MA Dept of Health (Factors for Privity:

i) Did the party allegedly in privity impliedly authorize representation? (with General Foods evaluation)
(1) Did the party in privity support the named litigant? 

(a) GF gave money, although not that much

(2) Did the party impliedly authorize representation? (with General Foods evaluation)

(3) Was the party adequately represented?

(a) Grocery Manufacturer was large, well funded organization

(4) Were the claims really represented accurately?

(a) Yes, they were exactly the same claims

(5) Did the party have control over the litigation/ meet with the lawyers?

(a) The party must be consulted periodically, the more control the more likely privity will be found

(i) Not evaluated for General Foods


-just giving money is not enough

ii) If it’s a parent/subsidiary relationship look at the relationship by asking the same questions
(i) Rich Sea-Pack gets off privity because it didn’t control it’s parent:

1. factors of control over parent:
a. E.g. stock ownership, control over board of directors, etc.

2) Legal Representation, Rule 17:  types of parties that can be in privity (I don’t think this is exhaustive)

a) Class members, Executer, administrator, guardian, bailee, trustee, party authorized by statute, or a party in whose name a contract is made

H.
Mitigating Circumstances/Exceptions

1) sometimes there’s no efficiency saved by preclusion

2) Change in Law and horizontal equity ( case by case (must look at the particular circumstances)  ( definitely applies to Taxes, Anti-trust, Custom, Civil Rights

a) Sunnen v. IRS

i) Facts:  Sunnen assigns copyright royalties to wife for lower tax bracket

ii) Holding:  the assignment was effective ( lower taxes

iii) Then the law changes Joint taxation enacted (IRS sues again

iv) SC ( there is a change in legal climate, so there can be re-litigation because there are special circumstances here

(1) But suing on the old royalties is claim precluded, can only sue on the royalties that haven’t been sued on in the past

(2) Also, special consideration for taxes:  the rules have to be fair for everyone so people aren’t upset about paying different amounts than their neighbors

(a) So change in law definitely applies to Taxes, Anti-trust, Custom, Civil Rights because they all have special considerations

b) But some cases have heavy reliance on the prior judgment ( then you can’t re-litigate 

i) Moser  v. US  ( Moser  wins rights to pension for being at West Point during war

ii) Law changes but US can’t re-litigate this case

3.
Non-Mutual Issue Preclusion

A.
Defensive Non-Mutual Issue Preclusion

1) The Basics:  You don’t need mutuality for issue preclusion, what’s important is a full, fair day (Helen Bernhard v. Bank of America)

a) X v. Y ( Y wins

b) X v. Z ( Z can claim preclusion over the same issues

2) What’s Good:

a) It promotes efficiency

b) Doesn’t allow P’s to line up D’s like ducks

3) Deficiencies and reasons not to enforce it:

a) Match-ups are different 

i) Helen Bernhard v. Bank of America and Cook v. Helen

(1) One is against a big bad bank and the other is against a blood relative ( juries see that differently

b) P who preclusion is asserted against isn’t always the author of the first suit 

i) Helen v. Bank ( court said this isn’t totally dispositive, but it is a difference

c) Compromise Verdicts (Kaufman Case)

i) Some somewhat useful ways to detect compromise verdicts

(1) Can ask juries if there was compromise, but not allowed to depose them

(2) Can look at special verdicts (but this is exactly wht trial judges don’t like special verdicts)

(3) Look at other evidence (e.g. papers left behind)

d) Inconsistent prior judgments can be unfair to P’s (Blonder tongue)

Cases

4) Cases

a) Bernhard v. Bank of America

i) Holding:  don’t need mutuality for issue preclusion

(1) Helen already had her full, fair day and the issue was decided

ii) Rationale:  

(1) Efficiency

(2) We don’t want to allow P’s to line up their D’s and sue one at a time

b) Kaufman v. Eli Lily

c) Blonder Tongue

i) Facts:  Blonder has many D’s it wants to sue for patent infringement

ii) The problem with defensive estoppel is that a P (patentee) can win many cases against a series of D’s (e.g.. patent infringers) but the P can never assert issue preclusion because it violates a D’s due process (they need their full, fair day in court)
(1) But, as soon as the P looses a case, the next D can theoretically use issue preclusion

(a) Which is why, courts consider inconsistent past judgments as a reason not to enforce defensive non-mutual issue preclusion
B.
Offensive Non-Mutual Issue Preclusion

1) You can use non mutual issue preclusion offensively as well as defensively

a) Y v. X ( Y wins

b) Z v. X (  Z can claim preclusion on the same issue

c) While defensive preclusion promotes efficiency, offensive discourages it by encouraging litigants to sit out

2) Parklane v. Shore (  Establishes the use of offensive issue preclusion
a) Case A:  SEC v. Parklane

i) No claim preclusion for Shore here because:  Shore wasn’t allowed to join this suit, and not in privity (there’s a law that says shareholders aren’t in privity with the SEC), no claim preclusion if there is another case pending (Case B was already pending when A was decided)
b) Case B:  Shore v. Parklane ( shore asserts issue preclusion against Parklane (offensive preclusion)
c) Holding:  mutuality not necessary here. 
i) There are special concerns with offensive preclusion so we’ll look at it case-by-case, even more carefully than defensive

3) Rest 29:  Criteria and Deficiencies for Offensive preclusion (everything that was present in defensive preclusion plus more)
a) Wait and See ( could P have joined the first suit but chose to sit out the prior case and wait for the results
i) Especially important when there is a long line of potential P’s so they can just wait until D looses a case and then jump in and claim offensive preclusion
ii) *this is perhaps the most important criterion
b) Prior inconsistent judgments

c) Were the procedural safeguards the same in the prior suit?

i) E.G.  Convenience of forum, accessibility to witnesses, discovery, flexibility in the pleadings, jury trial, etc.
ii) Jury trial (7th amendment) has been considered an especially important right in other circumstances and cases  (Byrd, Gasperini, Dice v. Akron, Fox v. Beacon Theaters)
(1) But the Parklane court didn’t seem too concerned with 7th amendment right to trial by jury
(a) Although they do note that the same principals would apply if this were a mutual preclusion case
Other Criteria the Courts are supposed to look at, but in practice they don’t do very well
d) Prior inconsistent judgments (they might actually look at this properly?????????)

e) Adequate incentive to fully litigate (is the first issue major case, and are subsequent claims foreseeable)
f) Could the precluded party obtain review (appeal)

g) Were there intervening changes of law

h) Is preclusion here undermining the interests in judgments (what the fuck does this mean?????????)

i) Was there a compromise verdict ? (Eli Lily)

j) Big match-up differences (like Helen v. Bank)

k) Issue of law is unsettled

How can we discourage the wait and see problem?  no perfect solution yet

4) Procedural bypass ( the only attempted   argument to preclude litigants that weren’t present in the original suit  ( Proper notice is necessary to preclusion

a) Martin v. Wilks ( suit to integrate the fire department (claim constitution requires the department to mirror racial composition of the city)

ii) Firefighters win and the city integrates

iii) City starts loosing money and has to make layoffs

(1) City decides to ignore seniority and make layoffs so as to keep integration

iv) So White firefighters sue (bring up the same constitutional issue, but argue the other way)

(1) City argues it’s already litigated

(a) The white firefighters could have known lay-offs would come and so should have joined the earlier suit

(i) I.e. if you deliberately by pass the opportunity to join a prior suit then you are precluded in the future
d) Supreme court says no, the white firefighters can continue

i) If the litigants wanted the white firefighters precluded they should have joined them so they received proper notice
(1) Proper notice is necessary to preclusion

e) Subsequent congressional statute has tried to change the outcome of this case:

i) If you deliberately bypass the opportunity to join in a civil rights action (know it’s going on and opportunity to join) then you are precluded in the future

ii) Not clear if this statute is constitutional
f) The bottom line is if you’ve got a claim that you want final judgment on for all interested parties you should throw in all your claims and join all possible litigants

i) This can make cases very confusing
5) Laboring Ore theory
a) Many smokers are suing Marlboro across the country - multidistrict panel suggests that all cases should be transferred to one venue (§1407).  This produces pre-trial efficiencies but trial difficulties.  The options for trial include class action, settlement or a test case.  Even if the test case loses another action can be brought.  

b) Marlboro tried to say they picked the case, helped w/ the filings, etc. this is unpersuasive.

C.
The Saving Graces:  When claims get too complex and/or efficiency is ruined

1) Rule 42(b) and Rule 20(B):  Allows the court to order separate trials 
a) 42(b) is for any claim , cross-claim, counterclaim, or third party; or even for separate issues of the same claim
b) 20 (b) allows separate trials when there has been permissive joinder (I don’t thinkn this rule does anything 42(b) doesn’t)
2) 1407:  multidistrict litigation panel is used for efficiency

a) Multidistrict litigation panel:  suggests transferring all pending cases to one litigation

i) Can be requested by litigants or judge

b) but 1407 doesn’t transfer the whole case (because  there would be PJ issues), it just transfers for pretrial proceedings

i) produces pre-trial efficiencies

ii) often the litigants decided to voluntarily join together anyway, and sometimes they all settle

iii) sometimes the district judge suggests a test case to see what happens in the hopes that the afterwards the litigants will be encouraged to settle


(1) P’s aren’t bound by the test case, though, they are still free to litigate their claims if they want

(2) argument:  P’s should be bound by the test case ( 6th circuit says no

4.
Litigating against the government

1) Issue Preclusion:

a) No non-mutual issue preclusion against the United States

i) US. V. Medoza
(1) Facts:  during WWII US lets people (Filipinos) become US citizens if they fight for America ( but no INS agent assigned so they all had trouble coming to US

(a) First case is 68Filipino v. US ( P wins 

(2) Medoza then tries issue preclusion

(a) SC says no issue preclusion

(b) Normal issue preclusion rules can’t apply to United States because they have such a huge burden to litigate

a. no change in law or other mitigating circumstances but…

(ii) The people making decisions to litigate are not the particular agencies (eg INS) but the attorney general which only appeals cases in the best interest of the United State

(iii) Only the United States can litigate certain issues so all cases on that issue would always turn out the same

1. if there’s no circuit split then the cases never get to supreme court for appeal

(3) But Mendoza could still use Stare Decisis from the 68 Filipino case

b) But the U.S. is bound by Mutual Issue Preclusion

i) US v. Stouffer
(1) US sends private inspector to invest Stouffer’s chemical plant in WY

(a) The inspector turns out to be a competition so Stouffer sues for an EPA official

(2) Stouffer wins

(3) Later US tries again to send a non-EPA inspector

(a) Stouffer says Issue preclusion, US says we can’t be Issue precluded

(4) SC says US is bound by Mutual Issue preclusion

(a) Don’t’ want US harassing the same guys

ii) But they could always sue a different plant owner to try to get a different rule

(1) They would do this in a different circuit to get a split

(2) Then they could sue Stouffer again because it’s a new inspection year and there’s a change in legal environment

iii) The IRS will often agree to acquiesce 

(1) I.e. after the decision it agrees not to go to another circuit to get a split
iv) Social Security

(1) Poor old sick v. Soc. Security ( Poor, Old Sick wins
(2) Then social security sues more people for the same reasons in the same circuit
c) Claim Preclusion ( the US is usually bound

i) American Heart v. US

(1) Says no claim preclusion for same reasons as Mendoza

(a) An exception

ii) Montana v. US 
(1) Most people interpret this case to say the US is bound by claim preclusion

5.
Inter-jurisdictional Preclusion:  § 1738

Always apply the Res Judicata Rules of the issuing state (virtually always)

1) Article IV gives congress the power to determine how states give each other credit

a) § 1738 is congress exercising that power  ( it says apply the Res Judicata rules of the issuing state

b) so congress can modify that as it wants

c) Later statutes can be exceptions to § 1738

i) Explicit exception:  the language of the statute creates an exception

ii) Implicit:  Legislative record reveals in intent to create an exception (Allen)

2) State to State

a) enforcing state must apply the effect that the issuing state would have for its own judgments

i) X v. Y in State A

(1) Y  has a compulsory counter claim but doesn’t bring it

ii) Y v. X in State B

(1) State B has no compulsory counter claim rule

iii) §1738 says ‘judicial preceedings shall have the same full faith and credit must have the same effect in every enforcing state as it does in the issuing court’

iv) if Y would be precluded in State A, then he should be precluded in State B
(1) is this a good rule or bad rule?

(a) Bad because:

(i) It undermines B’s policy that Y should be allowed to bring his claim when and where he wants

(ii) Maybe the claim Y omitted has a particular interest to State B

(b) Good Because:

(i) Gives notice of what the effect of the case will be

1. Litigants know what rules by which they should set their strategy

b) Modern rule on decrees:  equity decisions get the same enforcement treatment as all others

c) Child Custody: § 1738 (b)
i) Particular Problem:  almost all states leave child custody decrees open for modification

(1) So parents can steal their children, bring them to another jurisdiction and get them to change the open decree

ii) Solutions:  

(1) State Solution:

(a) uniform law on child custody ( when a state issues a custody decree, it is the only state with subject matter jurisdiction to review the decree

(b) But many states didn’t sign on to this ( so it didn’t really work

(2) Federal Solution: § 1738(b)  ( full faith and credit modification

(a) State B has to give more credit, it can’t treat the decree as open, only State A can modify an open custody decree
(i) This solution has worked

(3) But it doesn’t work for international situations

(a) Hague Convention Solution:  Personal Jurisdiction

(i) Only the issuing state has personal jurisdiction over the child

(b) This has worked well, but most of the states involved have a general agreement on the policy considerations for determining custody
(i) But now Iran wants to join…
3) State-Federal Preclusion and 1738 Exceptions

a) Allen v. McCurry  Claim preclusion
i) 1738 says apply the laws of the issuing state; if state law bars the issue, then parties can only re-litigate if a later statute contains an express or implied (look to congressional intent) exception to 1738 
ii) Issue:  who should decide if  1983 create an exception to 1738 Case A:  Missouri v. McCurry state Criminal trial

(1) McCurry argues to suppress evidence

iii) Case B:  Federal case for monetary damages for illegal search and seizure

iv) Issue:  Should the claim for illegal search and seizure be precluded in federal court

v) Holding:  It is precluded

vi) Defendant’s Arguments against preclusion:

(a) Arguemt I (the dissents argument):  It wasn’t McCurry’s choice to be in state court

(b) But if anything, he had more incentive to fully litigate in the criminal case
(2) Argument II:  The procedural opportunities are different (especially in a criminal case) so this is a 1983 exception
(a) SC rejects this:  §1738 fully applies here
(i) We have some limited authority to read into 1738 some implicit exceptions but none of the apply here
1. McCurry claims § 1983:  if the issuing state, under the ‘color of state law’, violates civil rights, the litigants can come into federal court and have it redressed
a. SC says §1983 is not an explicit exception to § 1738  and the legislative history doesn’t reveal an implied exception so this argument doesn’t fly here
(b) SC says McCurry should take his procedural arguments to the state courts
(i) 1738 says federal courts have to give the same effect that the issuing state does
(ii) If McCurry goes to Missouri court and they say the procedural opportunities were insufficient (differences between civil and criminal court)), then the federal courts can do the same
(3) Argument III:  1983 is a right to get into federal court in order to prevent litigants from getting screwed by the states
(a) But SC doesn’t accept this because we trust the states
(i) 1983 is for concurrent jurisdiction
(4) 4th amendment Argument:  if you couldn’t collaterally attack the judgment of the state under Habius, you can’t do it under 1983
b) When there are exceptions to 1738( Agencies

i) Title VII, University of Tennessee v. Elliott:  employment discrimination ( says P must bring a complaint to state administrative agency first
(1) SC says as long as you stay within the agency, you’re not triggering 1738
(2) But if you take an appeal to the state court then you trigger 1738 and the usual rule
(a) But you can decided to go to federal court
c) Marrese v. American Academy of Orthopedic Surgeons

i) Case A:  State claim
ii) Case B:  Related Federal Anti-trust claim
iii) Why did P bring the first claim in Federal Court?  
(1) It was an odd claim, a novel issue of state law; so he wants to take advantage of the expertise of IL state courts
(2) The federal and state laws are designed differently because the federal and state governments have different interests

(a) Federal Anti-trust is exclusive jurisdiction (not concurrent)
(i) But states are allowed to have their own anti-trust laws
1. There are often local considerations (e.g. NYC has few supermarket chains)
(b) On the other hand:  There are only federal patent and copyright laws (states aren’t allowed to have them)
iv) Question:  what do you do about a claim that couldn’t have been brought in the original action
(1) Suggestions:
(a) If there was no SMJ in the first court, then the second court should here the claim

(b) Stupid you, think about it beforehand!  If you couldn’t raise the claim in the first court, why did you bring it in the that court

(c) If you really couldn’t litigate the claim, then the second court can hear it.  But if you could litigate a similar claim ( you essentially had a full shot), then stupid you.  ( this is the option that’s adopted

(i) “claim preclusion does not apply if the P was unable to rely on a certain theory of the case or to seek a certain remedy because of limitations of the SMJ of the court”
v) The actual issue:  who decides how to apply option C?

vi) Holding:  look to IL law for the answer
(1) If we let IL figure it out first and it really screws up federal policy, then we’ll(the federal court) will consider a 1738 exception
vii) Huge Problem!:  the courts in IL never speak on the policies of anti-trust because it is exclusive federal jurisdiction

(1) Two suggestions to solve the problem:

(a) Reason by analogy (by looking at ‘similar’ IL decisions)

(b) Try to get it certified

viii) Another Problem:  what does an attorney do in a subsequent case?

(1) The court has a weird suggestion that isn’t much better than what Marrese did

ix) This seems to  help efficiency by encouraging P’s to file suit where they can bring all their claims

x) Don’t we want to make sure Federal Courts are open for these issues?  Strange that the federal court doesn’t want to read an exception for antitrust since it protects the public and commerce

Going from Federal to State case ( incorporate the law of the state where the federal court is sitting

4) SEMTEK INTERNATIONAL v.LOCKHEED MARTIN CORPORATION

a) Case A:  CA federal court ( D wins

b) Case B:  CA state court ( is there Res Judicata

i) Who’s Res Judicata Rule do we use?  Federal or CA?

(1) 1738 doesn’t apply:  it says you have to give full faith and credit to ‘judicial proceedings in state courts’, it doesn’t require the same for federal courts

(2) Court says rule 41(B)(??? Right rule????) is not a rule of preclusion, it’s just about not hassling the same court twice

(3) There’s no statutory rule, So we need to look at common law

(a) Should we look at federal or state common law?  ( Answer:  Federal

(i) Ask who’s interest is stronger?

1. Holding:  Federal interest is stronger

a. Federal court should be able to control their own docket and ensure their decisions have impact

b. In all other cases Federal Law (1738) controls  

i. let’s be consistent

ii. Congress clearly thought Res Judicata is a matter of federal interest

2. Holding:  as a matter of Federal Rule, we’ll apply CA Res Judicata law

a. The federal government has the sovereign power to create its own law if it wants to but we can also just incorporate state rules if we want to

i. Similar to incorporating state law for federal PJ

b. CA law says if a case is time barred in CA, you can bring it somewhere else
5) Going from Federal to Federal court  ( the Res Judicata rules where the issuing court sits apply

a) Because the parties need to be able to plan 

b) E.g. 10th circuit to 6th circuit

6) Going from a foreign court to Federal courts and Going from foreign court to state court  ( give the same effect that the issuing court does  ( foreign courts usually don’t have strong issue preclusion rules ( foreign courts usually don’t have strong claim preclusion rules either

i) Most states use a comity rule (if they use our rules we’ll use theirs)

ii) Some states use a reciprocity rule (do un to others as they are doing to you)

CHECK THESE NOTES!!!!!!!!!!!!!!!!!!!!!!!

6.
Motions

1) Issues brought up on motions ( become the law of the case once they are fully litigated

a) E..g a motion decides that a particular witness can testify, the case then goes to appeal and is remanded for retrial ( that witness can still testify

b) But there is some possibility to argue the decision on the motion should be altered when it is affected by the reasons for remand

7.
Rule 60:  Relief from Judgment

1) Rule 60: is only an avenue to re-open based on what existed at the time of the original case (e.g. witness with amnesia);
a) Monet Case: change in law is not sufficient

i) Federal court decides (under NY law)there wasn’t enough diligence shown after WWII to get the Monet back, so present owner keeps it

ii) Subsequent decision in state court on a very similar case says the old owner get possessions back

iii) Monet people go back to court to get relief

(1) Appeals court holds:  Rule 60 must be interpreted in light of Res Judicata

(a) Anything new that comes up later is not a basis for re-opening the judgment

(i) Thus change in New York law is not sufficient

VII
Rule 11

1) Federal Rules 7-11 the pleading rules (liberal pleadings)

a) Only requires you to plead what you know when you know them

b) Only requires litigants to ‘get the ball rolling’ ( give the other side enough iinfo to start their case

c) And rule 15 allows for amending the pleadings

3 ways to fix the litigation problems that arose in the 1970’s 

1) Throw violators in jail ( criminalize certain activities

a) Most states don’t have this because

i) Prosecutors don’t want to waste their resources

ii) You still have to prove scienter

iii) There are problems with who verifies the validity of the pleadings(the other side, or the court)

2) Make violators pay money

a) Tort Law:  malicious prosecution
i) Problems:

(1) Doesn’t cut down on prosecution it increases

(2) Also hard to prove because you need intent
3)  Rule 11:  Certify the case (the current method)

a) Attorneys must stop and make sure the case isn’t frivolous

4) Garr v. U.S Healthcare (1994) ( not the current Rule 11

a) Issue:  what should be the standard for sanctioning
i) Prior to the 1983 version of rule 11, sanctions were very limited  ( empty head, pure heart
(1) If you belive in your case, no sanction

ii) After 1983 ( stop and think (objective standard)
(1) Has the attorney made a reasonable inquiry that the facts and law are with you and you’re not interposing the case for a frivolous reason

b) This case (and 1983 rule in general) goes very far in applying sanctions
i) Not fully harmonious with the rules of liberal pleadings

(1) Really limits attorneys freedom to plead

ii) The sanctions went to the other side, so thought to undermine the American rule of paying for attorney’s fees

(1) Attorney’s actually thought they had an ethical duty to recover fees from the other side

iii) Creates a conflict between the attorney and the client  ( we want attorneys and clients to be comfortable with each other not suspicious

(1) How do attorneys know when their clients are being truthful, when clients read the complaint

(2) Also, some evidence that people would file Rule 11 to create a rift between attorneys and clients

c) This version also enables sanctions for winning arguments of law

i) Sanctions on questions of law determined by district court ( but the court of appeals could agree with the attorney yet the district judge still sanctions

5) New Rule 11

a) Still requires attorneys to stop and think

i) Look at whether the inquiry was reasonable under the circumstance (also mentioned in Garr, if the statute of limitations is running out, lower standard

ii) Respects liberal pleadings by allowing to plead contentions with no support as long as you ‘flag’ them

iii) Rule 11(c)(1)(1):  safe harbor  ( cut back on satellite litigation
(1) Can serve rule 11 immediately, but can’t file for 21 days

(a) So if the complaint is really frivolous you will withdraw it before 21 days

iv) Sanctions changed ( only enough to deter

(1) The emphasis is not on compensating the other side, it’s on deterring frivolous activity

(a) This could mean more or less money

(2) The money goes to the court

(a) So no ethical duty to bring rule 11

b) 11(b)(2):  a good faith argument for establishing new law

i) specifically allows arguments for new law

(1) how do you establish when there is good faith?  Helpful to read the advisory notes to the 1983 argument pp 442

(a) show a law review article, dissenting opinions, consultation with a group of attorneys

c) 11(c)(1)(a):  sanctions should be imposed on the law firm; not the client or the attorney

i) puts pressure on firms to monitor their attorneys

d) It’s still a discretionary standard

i) Civil rights groups still feel threatened by this

e) Review is still on a district court discretion

i) So still an anomaly if the appeals court reverses

f) Scalia Dissented:  he thinks the safe harbor makes the rule toothless

g) One way that the new rule is stricter ( it requires you to keep thinking

i) All amendments to the pleadings are sanction-able (that’s a change)

(1) So if you file a later pleading that has a fact you now know to be wrong, you’re in violation

Other Rules of Conduct:

6) Rule 26 (g)

7) Rule 38

a) If an appeal is frivolous, the court can award damages for delay of payment and filing costs to the appealle

8) Sanctions for manipulating the systems (rule ????)

9) Rule 37 disciplinary sanctions to the case for misusing discovery

a) E.g. If you fail to show up at a depostisiton, that issue will be taken as true

b) In part to make sure the client is engaged in and participating in the case
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