Civ Pro Outline – Dreyfuss, Fall 2002




CHECK LIST

I.  Justiciability 
Standing

Step 1:  Personal stake in the controversy, no principle litigants, search for best possible litigant (ExCello).
Step 2:  Causation and redressability (Linda R.S. v. Richard D.).
Step 3:  Prudential barriers against asserting rights of third parties (exception-Pierce v. Society of Sisters).
Step 4:  Congressional legislation authorizing standing (Trafficante v. Metropolitan Life).
Political Questions 
Step 1:  No advisory opinions.

Step 2:  No political questions, need judicially manageable standard (Orlando v. Laird).
Hypothetical Questions and Timing 
Step 1:  Need a live question, no mootness (DeFunis v. Odegaard)
· Exceptions: voluntary cessation; capable of repetition yet evading review (Roe v. Wade)
Step 2:  Cannot litigate hypothetical q, declaratory judgments ok, if issue is “definite and concrete” (Aetna v. Hayworth).
II.  Adjudicatory Authority: Subject Matter Jurisdiction 
Diversity – 1332

Step 1:  Diversity of Citizenship

· Complete diversity requirement (Strawbridge v. Curtiss)

· Minimum diversity requirement for federal interpleader, 1335 (State Farm v. Tashire)

· Citizenship:

· Natural person – citizen of 1 state where domiciled; presence and intent to remain.

· Corporation – 1332(c)(1) – citizen of:

· all states where incorporated, and

· 1 state of principle place of business (nerve center, muscle center, total activities tests)

Step 2:  Amount in Controversy – must exceed $75,000
· Aggregation – probably not in class actions; not w/ counterclaims; often w/ multiple claims.

· Legal certainty and good faith requirements
Federal Question – 1331

Step 1:  Federal question must arise on face of well-pleaded complaint, not in anticipated defense (Mottley).

Step 2:  Must be substantial federal question (Smith v. Kansas City Title & Trust).

Step 3:  Congress must have expressed or implied a private right of action (Merrell Dow, Bivens, Cort).
Supplemental Jurisdiction – 1367

Step 1:  Does 1367(a) grant SJ over this claim?

· “Common nucleus of operative fact” (Gibbs)

· “Same transaction or occurrence” (Moore)
Step 2:  Does 1367(b) take away SJ?  

· Only in diversity cases, kills claims by Ps against parties joined under 14, 19, 20, or 24.
Removal Jurisdiction – 1441, 1446, 1447
· Removal w/in 30 days (1446) of document making case removable (indicating federal SMJ), except:

· No removal in diversity cases where D is citizen of forum (1441),

· No removal in diversity cases more than 1 year after filing in state court (1446).
Joinder – TEST ALL CLAIMS FOR SMJ!
FRCP 13 – Counterclaims – compulsory CCs must be asserted or waived; permissive CCs and cross-claims may be asserted. 
FRCP 14 – Impleader – generally, D can join third-party D who is liable to D for indemnity or contribution.
FRCP 18 – Claim Joinder – P can assert all claim against 1 D, no need for relatedness.
FRCP 19 – Indispensable Parties Joinder 

Step 1:  Is absent party necessary for efficiency, protection of absentee, or protection of D?  (Joint tortfeasors are not!)

Step 2:  Is joinder of absent party feasible (PJ/SMJ)?

Step 3:  If joinder is not feasible, should court proceed w/o absentee or dismiss? (If dismiss, absent is “indispensable.”)
FRCP 20 – Permissive Joinder – parties may join as Ps or Ds when claims arise from same T/O and raise common question. 
FRCP 22 – Rule Interpleader – joinder of parties who may have claims (not necessarily transactionally related) against P, so as to avoid inconsistent multiple litigation; complete diversity, $75,000 amount in controversy, required.

· 1335, 2361, 1397 – Statutory Interpleader – minimum diversity, > $500 amount in controversy, nationwide service, venue is anywhere any claimant resides.

FRCP 23 – Class Actions – must have numerality, commonality, typicality, adequacy, and must fit in class maintainable under 23(b), most likely 23(b)(3)
FRCP 24 – Intervention – absentee party can come in on either side for intervention of right (her interest may be harmed by her absence) or permissive intervention (her claim/defense has at least one common question w/ pending case).
III.  Adjudicatory Authority: Personal Jurisdiction
In Personam Jurisdiction

Step 1:  Statutory argument, is there a state statute covering this case?
· All states cover traditional bases, appearance, consent, presence (even transient presence, like Burnham), and implied consent, like Hess v. Pulaski.
· Most states have long-arm statute covering non-residents, either:

· General: “To full extent of due process”

· Laundry List: usually specific jurisdiction statutes, lists acts of D that grant jurisdiction to forum; language varies, as does interpretation of language.
· Discuss state’s interest in the case.

· 4(k) exceptions to long-arm – bulge rule and foreign national minimum contacts test.

Step 2:  Constitutional argument, if statutorily authorized, is jurisdiction constitutional?  Does traditional basis apply?
· YES, analyze 2 Burnham theories:

· Scalia – general jurisdiction is authorized b/c traditional bases are alive as set out in Pennoyer.

· Brennan – Int’l Shoe’s minimum contacts must be present in every case, “so that exercise of jurisdiction does not offend traditional notions of fair play and substantial justice,” analyze Contacts and Fairness.
· Shaffer – QIR II case, but indicates all traditional bases will be rethought, so perform minimum contacts.

· NO, do minimum contacts from Int’l Shoe, “traditional notions of fair play and substantial justice,” making sure reasonable notice was given as well.
· Does D have sufficient relevant contact w/ forum?

· Quantity and nature of D’s contacts

· Purposeful availment of privileges/protections of forum (Hansen v. Denckla, WWVW)

· Continuous and systematic contact (Helicol) - gj
· Substantial continuous and systematic contact, general doing-business juris. (Perkins)

· Voluntariness of contacts (Perkins, Helicol)

· Could D structure affairs to avoid forum, did it direct goods toward forum?  (Gray)

· Interstate interest in shared policies/purposeful availment of benefits/protections (Kulko)
· Purposeful direction of activities toward FL (BK)

· Stream of Commerce (4-4 in Asahi, ok in Gray)

· Their connection w/ cause of action

· Foreseeability of suit in forum (World-Wide VW, Keeton v. Hustler, Calder v. Jones) 
· Relatedness of claim to contacts w/ forum (Helicol-not related, McGee-related)

· Inconvenience/burden for D (Burger King, didn’t work)
· Interest of forum in protecting its citizens

· State’s interest, likely indicated by statute (McGee, Int’l Shoe)

· Is it fair/reasonable to assert jurisdiction over D?

· P’s interests (Gray-tort)
· Law that will govern (Gray)

· Efficiency of legal system

· Reasonableness inquiry, possibly only for aliens or for specific jurisdiction (Asahi)
In Rem Jurisdiction

Step 1:  Does the state have a relevant attachment statute?

Step 2:  Is assertion of jurisdiction over the property constitutional?

· Do Int’l Shoe’s minimum contacts test, as indicated by Shaffer v. Heitner.

· In IR and QIR I, property itself is probably sufficient contact; in QIR II, D must have minimum contacts (Shaffer).
Notice

Step 1:  Does FRCP 4 authorize service? 
· FRCP 4(e)(1) – pursuant to state law

· FRCP 4(e)(2) – personal, substituted, service of agent

Step 2:  Is method of service (generally under 4(e)(1)) constitutional?
· Notice must be reasonably calculated under all circumstances to apprise D of the suit (Mullane).
IV.  Venue, Forum Non Conveniens, Transfer 
Venue – 1391 (Diversity-1391(a), Federal Question-1391(b) – very similar, except for (c)(3) in each)

Venue Choices, Natural Person:

· 1391(a)(1) and (b)(1) – lay venue in any district where all Ds reside, or if all Ds reside in different districts of same state, lay venue where any D resides.

· Natural person – residence is domicile.
· Corporation – defined in 1391(c), residence is all districts where subject to PJ.
· 1391(a)(2) and (b)(2) – lay venue where substantial party of claim arose.
· 1391(a)(3) and (b)(3) – only applies when no district in US meets 1 or 2,
· (a)(3) – lay venue in any district in which any D is subject to PJ.
· (b)(3) – lay venue in any district in which any D may be found.

Venue Choices, Corporation:

· 1391(c) – lay venue anywhere corporation is subject to IPJ, do minimum contacts.
Transfer – 1404, 1406
· 1404 – Transferor is proper venue, but for convenience, interest of justice, common sense analysis, transfer to any venue where claim could have originally been brought.  Take choice of law rules w/ you (VanDusen/Ferens), including statute of limitations (Klaxon/Sun Oil combo)!
· 1406 – Transferor is improper venue, so court may transfer or dismiss to another district where claim could have been brought, in the interest of justice.  Do not take choice of law rules!
Forum Non Conveniens – common law doctrine

· Court will dismiss b/c litigation would be more appropriate elsewhere and transfer is impossible, but court may impose conditions on D before dismissal.  Evaluate:
· Private factors: relative ease of access to evidence, availability of compulsory process for attendance of unwilling, cost of obtaining attendance of willing, possibility of view of premises, other practical problems that make trail easy, expeditious and inexpensive.

· Public factors: administrative difficulties flowing from court congestion, local interest in having controversy decided at home, interest in having diversity case in forum that is home to applicable law, avoidance of unnecessary problems of conflict of laws or application of foreign law, and unfairness of burdening citizens in unrelated forum w/ jury duty. (Gilbert, quoted in Piper v. Reyno) 
Challenging Forum Selection – PJ, SMJ, Etc.

Look to FRCP 12(b), (g), (h)
· Must be part of first Rule 12 response or are waived forever:
· 12(b)(2) – lack of PJ

· 12(b)(3) – improper venue

· 12(b)(4) – insufficient process (rare, something is missing)

· 12(b)(5) – insufficient service of process

· Can be raised for first time anytime through initial trial:

· 12(b)(6) – failure to state a claim

· 12(b)(7) – failure to join Rule 19 indispensable party

· Can be raised anytime, not waivable:

· 12(b)(1) – lack of SMJ 
V.  Erie Question Analysis – Only in diversity cases where there is conflict b/tw state/federal practice!
· 10th Amendment – Powers not delegated to US are reserved for states.

· 1652 – Rules of Decision Act – Federal court must apply state substantive law except where Constitution or Congress provides for federal law.

· 2072 – Rules Enabling Act – SC has power to create FRCP/AP, but they cannot enlarge, abridge or modify any substantive right.

Guided Erie – collision b/tw state and federal rules

Step 1:  Is there direct collision?

· FRCP – Hanna
· Are purposes consistent?  (Burlington)
· Statute – Stewart
· Are purposes co-extensive?  (Stewart)

Step 2:  Is the federal rule valid?

· FRCP – 2072, never found invalid, as vetted by smarty judges and Congress

· Statute – 1652, only vetted by Congress and President, who may not have Constitution in mind

Step 3:  Apply Harlan’s Primary Activity test (Hanna) – who has the primary authority to control the activity in question?

Step 4:  Attempt to mediate interests as in Gasperini.
If there is direct collision and the federal rule is valid, the federal rule generally applies.

Unguided Erie – collision b/tw state and federal practices
Step 1:  Look at twin aims of Erie:

· Forum shopping,

· Inequitable administration of the laws (federalism)

If application of federal rule would cause people to flock to federal court, use state rule.

Step 2:  Outcome Determination (Guaranty Trust)

If application of federal rule is outcome determinative, state rule applies.

Step 3:  Balancing Interests (Byrd)

· Possibly only used if there is no outcome determinative effect.

· Analyze the state/federal interests in their rules.

Apply which ever rule has the strongest interests supporting it.

Step 4:  Apply Harlan’s Primary Activity test (Hanna) – who has the primary authority to control the activity in question?

Apply which ever rule has the primary authority behind it.

Step 5:  Attempt to mediate interests as in Gasperini.
Reverse Erie – state court is applying federal law.
When federal law is heard in state court, state procedure will be preempted by federal procedure if:

· there is a conflict that frustrates Congressional intent, and 
· it is outcome determinative (Dice v. Akron, Felder v. Casey).
Novel Issue of State Law – questions of law should be decided as would state’s highest court, and then reviewed de novo by appeals court (Salve Regina).
VI.  Res Judicata 
Claim Preclusion

Step 1:  Both cases must be brought by same P against same D (or those in privity w/ P/D).

Step 2:  Case 1 must have ended in valid final judgment on the merits, default judgments count.
· 41(b) – all judgments are deemed on the merits unless based on jurisdiction, venue, or indispensable parties.

· Semtek – SC says 41(b) is not preclusion doctrine, look to law of first forum to determine preclusive effect.
Step 3:  Both cases must involve the same claim, or same T/O.
Issue Preclusion
Step 1:  Case 1 had to end in valid final judgment on the merits.
Step 2:  Same issue was litigated and determined in Case 1, default judgments won’t work

Step 3:  That issue was essential to judgment in Case 1.

Step 4:  Due process requires that estoppel may only be used against someone who was party (or in privity) in Case 1.

Step 5:  Mutuality rule is gone, estoppel may be used defensively (Bernhard) by party not in Case 1, but not often offensively, only in instances like Parklane where it is shown:
· D had full chance and incentive to litigate in Case 1.

· P could not have joined easily in Case 1.

· Multiple suits were foreseeable.

· There are no inconsistent judgments.

Intersystem Preclusion – need to know the effect of a judgment when it is handed down
· State/State – apply preclusion rules from forum 1 (1738).
· State/Federal – apply preclusion rules from forum 1 (1738, Allan v. McCurry, Marrese).
· Federal/State – apply preclusion rules from state in which forum 1 sits (Symtec v. Lockheed Martin).

VII.  Rule 11
Standard: Attorney is certifying to best of knowledge, information, and belief, formed by inquiry reasonable under circumstances:

· It is not presented for any improper purpose,

· Contentions are warranted by existing law or by nonfrivolous argument for extension/modification/reversal of existing law,

· Allegations have evidentiary support, or if indicated, are likely to have support post-discovery,

· Denials are warranted on the evidence, or if indicated, are based on lack of info or belief.

Sanctions: Limited to what is sufficient to deter repetition of such conduct.
OUTLINE

I.  Introduction 


A.  What is civil procedure?
1.  Civil – obligations that individuals may enforce against one another, as opposed to criminal obligations the state may enforce against individual; primary objective is remedy for injury in form of judgment.  Criminal and civil law are governed by different sets of substantive and procedural law.  Juries hear all criminal cases, but only certain types of civil cases.  Burden of proof in criminal case falls on state to prove guilt “beyond a reasonable doubt,” while burden in civil case falls on P to prove claim “ beyond a fair preponderance of evidence” or by “clear and convincing evidence.”
2.  Procedure – system of resolving disputes.
3.  Resolution of Civil Disputes – while courts make policy decisions in the resolution of dispute, principle sources of law and policy are executives and legislatures.  Many civil disputes are resolved in nonadjudicative tribunals w/ nonjudicial personnel, or by mediation or arbitration.
4.  Stages of Lawsuit 


a.  Investigation


b.  Retainer

c.  Subject Matter Jurisdiction – state court has plenary or general jurisdiction over most claims; claim can be (generally but does not have to be) brought in federal court if it has:


i.  “Arising Under” or Federal Question Jurisdiction, or


ii.  Diversity Jurisdiction


d.  Personal Jurisdiction


e.  Service of Process 


f.  Pleadings (Complaints, Answer, Reply, Counterclaim, Motions)

g. Remedies – damages, injunction, declaratory relief

h.  Pretrial Discovery


i.  Summary Judgment 

j.  Trial (Voir Dire, Opening Statements, Direct Examination, Cross, Redirect, Recross, Closing Statements, Verdict)

k.  Appeal


l.  Enforcement of Judgments


m.  Finality – Res Judicata


B.  FRCP 1 – Scope and Purpose – govern procedure in USDC civil suits, law or equity

C.  FRCP 2 – One Form of Action – known as civil action
D.  Law/Equity – Cases at law are heard by jury and the remedy is money damages; cases at equity are heard by judge and the remedy is equitable, such as specific performance, and “unclean hands” of P is a valid defense.

II.  Justiciability – as defined by US Constitution, Article III; generally brought up by judge sua sponte.

A.  Introduction 



1.  Purposes of Justiciability 

a.  Limits business of the federal courts to questions presented in an adversarial context and in a form historically viewed as capable of resolution through the judicial process.

b.  Defines role assigned to the judiciary in a tripartite allocation of power to assure that federal courts will not intrude into areas committed to other branches of the govn’t.

B.  Standing 



1.  Basic Requirements 
a.  Personal Stake in the Controversy – P should have suffered direct injury as a result of D’s conduct, and relief sought must be likely to redress that injury, so that there aren’t an unending string of litigants as an effect ripples through society.  Problems w/ this requirement include:

i.  Some constitutional violations cause injury to the public in general and no group in particular, limiting the class of litigants to those alleging that such harm may lead to under-enforcement of constitutional norms.

ii.  Ideologically committed litigants who have suffered no harms themselves may be equally effective litigants.

b.  Causation and Redressability – injury must be “fairly traceable” to the challenged conduct and likely to be redressed by favorable decision. 
i.  Linda R.S. v. Richard D. (1973) – single mothers brought a class action seeking prosecution of all nonsupport cases against fathers; court held that relief sought would more likely lead to jailing of fathers than payment of support, so class had no standing.
ii.  Warth v. Seldin (1975) – court held that low-income individuals did not have standing to challenge city’s zoning laws b/c there was no evidence that redress would lead to construction of low-income housing.
c.  Prudential Barriers – litigants are not usually allowed to assert the rights of third parties; “ius tertii.”  (This is not a requirement of Article III, but useful for policy reasons.)
i.  Exception – Pierce v. Society of Sisters (1925) – private school was allowed to challenge state law requiring parents to send children to public schools, even though constitutional basis of challenge was right of parents to direct upbringing of  children.
d.  Congressional Legislation – Congress may pass legislation allowing litigants who might not otherwise have had standing to sue.
i.  Trafficante v. Metropolitan Life (1972) – white tenants were allowed to challenge landlord’s refusal to rent to non-whites b/c Civil Rights Act of 1968 protects the rights of whites and non-whites in interracial association.
ii.  Federal Clean Air Act – allows anyone to bring an action on his own behalf against any polluter violating the Act.
2.  Ex-Cell-O Corp. and American Can v. City of Chicago (1940) – D created ordinance prohibiting milk distribution in paper containers; Ps manufacture paper milk containers and the machines used to make them, so Ps sue for declaratory judgment that ordinance does not prohibit paper milk containers, and if it does, that it is unconstitutional; court held that b/c Ps are not distributors of milk in paper containers, they are not directly injured by the ordinance and so have no standing to sue; this is case to search for best possible P, but there really isn’t a much better P.  (Constitutionality issue gets this into federal court, but federal court is less likely to overturn a local argument.)

C.  Political Questions/Advisory Opinions

1.  Advisory Opinions – federal courts are prohibiting from issuing advisory opinions on legality of proposed legislation or executive action and are prohibited from rendering any judgment subject to change by another branch of govn’t.

2.  Political Questions – courts are occasionally, in cases of political questions, such as in the case of impeachment of federal judges, the inappropriate institution for interpreting the law.  Division of powers requires that some issues are not under the purview of the judiciary branch.
a.  Orlando v. Laird (1971) – Ps were enlistees who received transfers to Vietnam and brought action seeking to enjoin commanding officers from enforcing transfers on grounds that officers exceeded constitutional authority by ordering them to fight in war not authorized by Congress; court held that Congress acted in coordination w/ the President to authorize war, regardless of lack of formal declaration, which was avoided so as not to conflict w/ policy goals; there was no judicially manageable standard for determining what form a war declaration must take.  (War Powers Act created judicially manageable standard for declaring war, though Dreyfuss think it is unconstitutional b/c declaration of war is not the place of judicial branch.)
b.  Cudahy JCC v. Quirk (1969) – city held referendum on fluoridation, P approved, D opposed and challenged P to prove that fluoridation did not cause problems; P did, D refused to pay; jury decided for P, but appellate court, sua sponte, determined case to be non-justiciable b/c statement amounted to wager, not enforceable by courts, though both P and D wanted to be there, it’s against public policy and impractical (floodgates argument) for courts to enforce.
D.  Hypothetical Questions and Timing – a dispute may originally be justiciable but b/c of subsequent events, no longer  be a “live controversy,” required for adjudication.
1.  Mootness – DeFunis v. Odegaard (1974) – P allegedly was denied admission to law school b/c of preference for minorities; interim injunctive relief allowed P to attend, and by time case reached SC, P was in final semester, and D would allow him to graduate; SC vacated judgment for mootness, b/c there was no longer redressability and so P was no longer best possible litigant.  Court does not like to determine constitutional question if at all possible, though in this case, question was of great importance to public.
a.  Exceptions to Mootness:
i.  Repetition – if question of mootness had arisen from change in admissions procedures,  case would only be moot if there were no expectation that wrong could be repeated, therefore “capable of repetition, yet evading review,” as in Roe v. Wade, where w/ slowness of court system, there is no way that an interested litigant could ever reach SC.
ii.  Voluntary Cessation - the mere voluntary cessation of allegedly illegal conduct does not moot a case, b/c D could always resume offensive conduct.
b.  Principle Litigant Problem – litigants should maintain a personal stake in the outcome and cases must be presented w/ necessary level of adversarialness, as judged by external standard.

2.  Hypothetical Question – Aetna Life Insurance v. Hayworth (1937) – D-Edwin obtained 5 insurance polices on his life which would provide benefits if he became permanently and completely disabled; D ceased paying on these policies, claiming disability, but P refused to recognize these claims, saying D is not disabled; D had not instituted any action wherein P would be able to prove the absence of the alleged disability, so P brought declaratory judgment action, concerned that evidence benefiting its potential defense to eventual Cora v. Aetna claim might be lost due to disappearance, illness, or death of witnesses; court held that this dispute is “definite and concrete,” and therefore capable of judicial determination.

E.  Applicable Rules 



1.  FRCP 12(b) – Defenses and Objections – how presented


2.  FRCP 12(c) – Defenses and Objections – movement for summary judgment


3.  FRCP 12(h) – Defenses and Objections –  waiver or preservation of 12(b) motions, see checklist
4.  FRCP 50 – Judgment as a Matter of Law – if during trial by jury, party has been fully heard on issue and there is no legally sufficient basis for reasonable jury to find for that party on that issue, court may determine issues against party and grant judgment as matter of law, anytime before submitting case to jury.
5.  FRCP 56 – Summary Judgment – party moves for summary judgment in their favor, and if no facts are in dispute, court may decide case as a matter of law.
6.  FRCP 57 – Declaratory Judgments – to be made pursuant to 2201, existence of another adequate remedy does not preclude a judgment for declaratory relief.
7.  USC 2201 – Creation of Remedy – courts may declare the rights and other legal relations of any interested party seeking such declaration, whether or not further relief is or could be sought; this will have force and effect of valid final judgment.
III.  Adjudicatory Authority: Subject Matter Jurisdiction – as defined by US Constitution, Article III; often brought up by judges, sua sponte.

A.  Introduction 

1.  State Courts – plenary jurisdiction, ability to resolve disputes over any subject matter not specifically limited to another state court or to the exclusive jurisdiction of the federal courts.


2.  Federal Courts – limited jurisdiction, as set forth in Article III, Section 2, requires:



a.  Congressional authorization of jurisdiction, and




b.  That authorization is w/in constitutional grant of judicial power.

3.  Defect – a party may not waive defect in subject matter jurisdiction, and once defect is established, the entire litigation is nullified as having no precedential affect.

B.  Diversity/Alienage Jurisdiction 



1.  Applicable Rules 

a.  USC 1332 – Diversity of Citizenship, Amount in Controversy  
(a)  District courts have original jurisdiction in all civil actions where the matter in controversy exceed $75,000 and is between:



(1)  Citizens of different states,




(2)  Citizens of a state and citizens of a foreign country,

(3)  Citizens of different states in which foreigners are additional parties, or




(4)  A foreign state and citizens of a state or different states.

(b)  When P who files originally in federal court is judged to recover less than $75,000, DC may deny costs and impose costs on P.  

(c)  Corporation is deemed a citizen of any state in which it has been incorporated and of the state where it has its principal place of business.

b.  USC 1335 – Interpleader – minimum diversity required, > $500 amount in controversy.
c.  USC 1359 – Parties Collusively Joined or Made (Fraudulent Joinder) – DC does not have jurisdiction of a civil action in which any party, by assignment or otherwise, has been improperly or collusively made or joined to invoke the jurisdiction of such court.



d.  FRCP 17 – Parties, P and D, Capacity 
(a)  Real Party in Interest – every action shall be prosecuted in the name of the real party in interest.  (Executor, administrator, guardian, etc., may sue in person’s name w/o joining them as a party.)

(b)  Capacity to be Sued – shall be determined by the law of the individual’s domicile or by the law under which a corporation was organized.





(c)  Infant or Incompetent Persons – representative may sue on behalf of these parties.

e.  FRCP 23 – Class Actions 

(a) one or more parties may sue or be sued as representative parties on behalf of all, if  there is numerality, commonality, typicality, and adequateness.

(b) action may be maintained as class action if (a) and also



(1)  separate actions would

(A) create a risk of inconsistent adjudications,

(B) impede ability of others to protect there interests

(2)  party opposing class has acted or refused to act on grounds applicable to class

(3)  court finds questions of law or fact common to all predominate over other matters of individuals





{ Aside:  Concerns over Class Actions: 

· they induce settlements that would not otherwise happen,

· judgments are more legislation than court decisions, since they affect so many,

· they insert courts into matters they would not normally be a part of,

· they give 30% to lawyers, not enough to victims, giving incentives to lawyers to bring more and frivolous suits. }

2.  Purposes of Diversity Jurisdiction – diversity jurisdiction arises from concern that states might be biased toward their own citizens; alienage diversity requirement was created to maintain foreign relations and encourage investment in US.

a.  Problems: 

i.  Federal judges are drawn from state judges, so bias problems might not be eliminated,

ii.  Judges may possess more racial, social, or religious bias than local bias,

iii.  Diversity cases take up a huge portion of the federal docket, and the cases may be more suited to state system as they involve state law.  
iv.  But, federal courts don’t get to hear possibly important cases like interracial marriage or interstate child-napping.

b.  Benefits :
i.  Diversity jurisdiction promotes a non-parochial bar of lawyers able to navigate both federal and state courts, 
ii.  Creates a migration of ideas b/tw federal and state courts, and 
iii.  Offers unique capacity to hear multi-state claims which no state court could hear.



3.  Identity of Parties:
a.  Complete Diversity Requirement (1332) – Strawbridge v. Curtiss (1806) – all parties on both sides are MA citizens, except for one citizen of VT; SC holds that all Ps must be diverse from all Ds for federal SMJ.  (Doctrine likely arises from caseload considerations, and is not required by Art. III, Sec. 2, which only necessitates that two opposing parties be diverse for federal SMJ.)
i.  Exceptions:

· Minimum Diversity Requirement (1335 Interpleader) – State Farm Fire v. Tashire (1967) – accident w/ Greyhound bus, insured by State Farm, many people want insurance policy; State Farm knows that it owes money, but doesn’t know to whom, so it invokes 1335 to drop the money and run, letting parties/court divide it; court allows this to go forward w/ minimum diversity.
· Mass torts, where complete diversity would be impossible, can be heard in federal court b/c their size would create to great a strain on state system.
b.  Process for Determining Citizenship
i.  Time Frame for Determination – for diversity purposes, citizenship is determined at the institution of the lawsuit, not at the time the circumstance giving rise to the suit occurred, reflecting local bias rationale, but also creating easy application.  P can manipulate this by moving before initiating claim, but moves made after action is commenced do not affect diversity.
ii.  Natural Individuals – citizenship of a natural individual is their domicile, his place of fixed or habitual residence (presence) where he intends to remain; a person may have only one domicile, and a domicile, once established, remains until a new domicile is acquired.  In the case of an infant or incompetent, their representative is considered a citizen of the same state as the person they are representing.
iii.  US Corporations – for purposes of 1332 only, considered a citizen of their principal place of business and state(s) of incorporation.  In order to determine principal place of business, the following tests have been adopted:
· Nerve Center Doctrine (Scot Typewriter v. Underwood, 1959) – for corporations w/ operations in many states, the PPB should be place from which Ds&Os direct and control all activities to further corporate objectives.
· Place of Activity (Muscle Center) Test – focuses on where the actual corporate activity takes place.

· Total Activity Test – favored by 5th circuit, compromise test takes into account corporate structure, nature of activities in various places, importance given each activity by corporation itself, number of employees in a given location, and degree to which the activity brings the corporation into the community.

iv.  Direct Actions Against Insurance Companies – 1332(c)(1), special rule for direct action against insurers in which insured is not joined as D, insurer is deemed citizen of state in which insured is citizen, so that Ps cannot invoke diversity by joining out-of-state insurer as D and not also joining insured.  (Reaction to LA’s direct action statute, where Ps could invoke diversity by joining out-of-state insurer w/o joining insured.)
v.  Unincorporated Associations – such associations do not have entity status for diversity purposes; citizenship is determined as that of whomever makes the actual business decisions, like nerve center test.
vi.  LLPs – Carden v. Arkoma Associates (1990)– P, LLP organized in AZ, brought contract claim in federal diversity court in LA, and Ds moved to dismiss b/c one of limited partners was citizen of LA; DC found that only citizenship of general partners mattered, but SC ruled that citizenship of limited partners must also be taken into account for diversity purposes; in every association, some members exercise more control than others, but this is unimportant for diversity purposes.  (Dissent feels that this reflects case management concerns more than application of real parties to controversy, FRCP 17.)
· LLCs – treated as LLPs, citizenship of all partners matters.
· Professional Corporations – treated as corporations, so diverse citizenship of all members is not required.
vi.  Foreign Corporations, 1332(a)(2) – JPMorgan Chase v. Traffic Stream (2002) – P sued D, corporation organized in British Virgin Islands, over contract dispute; in contract, D agreed to be governed by NY law and waived immunity from suit in NY; trial/appellate courts were conflicted on whether company organized in overseas territory was citizen of foreign state for purposes of alienage jurisdiction; SC held that UK’s retention and exercise of authority over citizens of BVI renders D a citizen of UK for purposes of 1332; citizens of foreign state and its territories are viewed as ultimately the same for SMJ.
c.  Proper Parties/Fraudulent Joinder, 1359 – Rose v. Giamatti (1989) – P filed action in state court seeking an injunction against Ds (MLB, Commissioner, Reds) to stop pending disciplinary proceedings against him; D-Commissioner moved to remove to federal court, claiming diversity, but trial court says there is no diversity among the parties; appellate court determines that Reds were fraudulently joined to defeat diversity, they are not a real D in the controversy, and that MLB was only nominal party in action and could be disregarded for diversity purposes; this is exception to P being author of lawsuit.
d.  Alienage Jurisdiction 
i.  Purposes – local bias against foreigners will be lessened by enabling foreigners to remove cases to federal court, and compelling aliens to litigate in state courts would be insulting to the nations from which they come.
ii.  Combinations – in cases in which alien and citizen are on one side and alien is on  other, there is no diversity; if there are diverse citizens one each side, diversity exists.
iii.  Citizens of states not recognized by US – excluded from diversity court.

iv.  Dual nationals – can be excluded from diversity court in US b/c US citizenship is deemed dominant.

v.  US citizens domiciled abroad – cannot invoke diversity jurisdiction b/c they are neither a citizen of a US or foreign state.
vi.  Alien corporations operating in US – some courts feel 1332 is inapplicable to foreign corporations and that they should be considered citizens only of state of incorporation.  Other courts have found that when a foreign corporation’s PPB worldwide is in a US state, it should considered a citizen of that state.  Some courts consider alien corporation a citizen of both state of incorporation and PPB.

e.  Assignment of Claims – Kramer v. Caribbean Mills (1969) – Panamanian wants to sue Haitian is US federal court, but don’t have diversity/federal question, so find a Texan, Kramer, to take claim in exchange for 5% of damages; SC won’t allow this b/c of 1359, looking at relationship b/tw P and underlying transaction, nature of consideration (is P interested in claim?), and if claim had valid business purpose for P.  (Also, forbidden by FRCP 17, Real Party in Interest, only person who can collect damages can sue.)
4.  Amount in Controversy – not mandated by Art. III, but by Congress in 1332(b), currently $75,000.
a.  Legal Certainty Test – amount of P’s claim should be accurately calculated and made in good faith (look at previous filings), in order to get it lessened, D usually must show statutory or contractual limit on recovery.
b.  Aggregation 
i.  Class Actions – Zahn v. International Paper (1973) – class action Ps claimed that D polluted, damaging their property value, brought as a diversity claim w/ each named P having claim of $10,000 or greater; SC holds that b/c not every P meets amount in controversy requirement, there can be no aggregation and so minimum is not reached.  (Citizenship of unnamed Ps does not matter, but amount in controversy does.  Arkoma relaxed amount in controversy requirement, Zahn relaxed citizenship requirement.)  
· This holding was possibly overruled by 1367, and if, class action could proceed as long as one (named) party has reached amount in controversy,  but that issue has not yet been ruled on.
ii.  One P, One D – when P asserts more than one claim against D, these can be aggregated whether related or not.

iii.  One P, Multiple Ds – when P asserts related claims against multiple Ds, these can be aggregated to meet amount in controversy.
iv.  Two Ps, One D, Related Claim – when 2 (or more) Ps assert related claims against D, these cannot be aggregated to meet amount in controversy; federal diversity jurisdiction only if amount is met by each claim separately (combination of Zahn and Kramer).
v.  Two Ps, One D, Unrelated Claim – when 2 (or more) Ps assert unrelated claims against D, these cannot be aggregated, and actually cannot be brought together in federal or state court.

c.  Counterclaims – Horton v. Liberty Mutual (1961) – SC appears to find that amount in controversy is met by combining claim and counterclaim, not followed by many lower courts.  The more likely rule is to look at “well-pleaded complaint” as in Mottley, determining jurisdiction on the day the complaint was filed.
d.  Legal Fees – courts are divided as to whether to include legal fees in amount in controversy, but most say that they should only be included where provided for by contract or statute.

e.  Punitive Damages, Class Actions – a good argument can be made for allowing possible punitive damages to count for class as a whole, not as divided among class members, b/c if case must be divided, first guy to judgment would get all the punitive damages, unfair to rest of class who would not b/c D had already been punished.



5.  Exceptions to Diversity Jurisdiction 

a.  Domestic Relations – federal courts usually refuse to hear domestic cases (divorce, alimony, child custody cases), even when diversity and amount in controversy requirements are met (Ankenbrandt v. Richards).
b.  Probate – federal courts hold that they have no jurisdiction to probate a will or administer an estate, but will occasionally hear claims against an estate (Markham v. Allen).
C.  Federal Question Jurisdiction – no amount in controversy requirement b/c it is too hard to value claims such as those for civil rights or other types of discrimination; this arose post-Civil War, much later than diversity jurisdiction.


1.  Applicable Rules 
a.  USC 1331 – Federal Question – DCs have original jurisdiction of all civil actions arising under Constitution, laws, or treaties of the US.
b.  USC 1338 – Patents/Unfair Competition – federal courts have exclusive jurisdiction over patent, plant variety, trademark, and copyright cases; federal courts have original jurisdiction over unfair competitions claims joined w/ copyright, patent, plant variety, or trademark claim.
c.  USC 1983 – Civil Action for Deprivation of Rights – every person, who under color of any statute, ordinance, regulation, custom, or usage, of any state, subjects or causes to be subjected, any person under US jurisdiction to deprivation of rights, privileges, or immunities secured by Constitution or law, shall be liable to that party injured, except that in any action brought against a judicial officer for an act/omission taken in officer’s judicial capacity, injunctive relief shall not be granted unless a declaratory decree was violated or declaratory relief was unavailable.
2.  Purpose of /Advantages to Federal Question Jurisdiction: 
a.  To provide a forum w/ expertise to hear federal questions,

b.  Sharing of workload limits growth of federal judiciary,  



c.  State courts may be more convenient to litigants,




d.  Promotion of commitment to national law and unitary legal culture.

3.  Well-Pleaded Complaint Test and Federal Defenses – Louisville & Nashville RR v. Mottley (1908) – Ps were given lifetime RR passes, but passes were taken away b/c of Congressional act forbidding free passes; Ps sue in federal court, saying act does not forbid free passes, and if it does, it is unconstitutional; SC holds that the federal question does not appear on face of well-pleaded complaint (described in FRCP 8), Ps are simply anticipating a federal defense to be brought by D, they don’t have a federal question.
a.  Actual Result of Mottley – Ps go back and file in state court, eventually reach SC again b/c USC 1257 says that whenever the validity of a federal statute comes into question, SC must look at it; SC affirmed decision for RR.
4.  Alternative, “Cause of Action” Test, Holmes – “a suit arises under the law that creates the cause of action”; rejected as allowing in more cases than court can handle.

5.  Substantial Federal Question (Exception to Well-Pleaded Complaint Test) – Smith v. Kansas City Title & Trust (1920) – P, shareholder, filed suit to enjoin D from investing in farm loan bonds created by Federal Farm Loan Act, b/c P says that Congress does not have power to organize banks or issue such bonds; SC holds that this claim does have a substantial question of federal law on the face of the well-pleaded complaint.  Some argue that this was not decided correctly, but the importance of this issue (the constitutionally of FFLA) at the time persuaded SC to hear the case, b/c it contained a substantial question of federal law, despite the fact that it was likely in the defense.
6.  Scope of “Arising Under” – Gully v. First National Bank (1936) – P sued D in state court to recover taxes owed by insolvent National Bank taken over by D; D filed for removal to federal court, saying taxation of national banks arises from provisions of federal statutes; SC holds that while there are federal questions present in the claim, they are more likely part of the defense, and the basis of the suit is a contract claim, subject to state law.

7.  Implied Private Rights of Action - recently, federal courts have been unlikely to imply a private right of action if not expressly created by Congress, but they can do so.

.
a.  Merrell Dow v. Thompson (1986) – Ps filed claim against D in state court, alleging that D’s drug caused birth defects, in violation of FDCA rules; D moved for removal to federal court; SC holds that a complaint alleging a violation of a federal statute of as an element of a state cause of action, when Congress has determined that there is to be no federal private right of action or remedy for violation, does not state a federal question.
b.  Bivens v. Six Unknown Named Agents of Fed. Bureau of Narcotics (1971) – Ds took part in illegal search, but no illegal seizure b/c there was nothing to seize; Ps allege a violation of 4th Amendment, but what is proper remedy?  If there was illegal seizure, remedy would be suppression of evidence; if the agents were state police, remedy would be USC 1983 (which provides monetary redress to constitutional and federal statutory violations under state law).  But no express remedy for illegal search by federal agents, so Ds move to dismiss.  SC implied a right of action w/ monetary relief if suppression is not an available remedy.

c.  Cort v. Ash (1975) – test to see if Congress implied private right of action:


i.  Is P one of class for whose benefit statute was enacted?


ii.  Is the legislative intent to create or deny a remedy?


iii.  Is the private remedy consistent w/ the underlying purpose of legislation?


iv.  Is state of federal law the appropriate regulator of this activity?

8.  Declaratory Judgments – USC 2201 – subject to well-pleaded complaint test as well, and looked favorably on for accelerating the initiation of a lawsuit to a time when more evidence, etc., is available.
a.  Franchise Tax Board v. CLTV (1983) – confusing issue, party who would normally be D is initiating claim to obtain judgment of non-liability; law appears to be that a declaratory judgment proceeding arises under federal law only if the anticipated (coercive) suit would arise under federal law, not a defense to that anticipated suit.  This is so that a party cannot qualify for federal SMJ just by phrasing their lawsuit as a declaratory judgment to end-run the well-pleaded complaint rule.
b.  Skelly Oil v. Phillips Petroleum (1950) – federal courts will hear declaratory judgment claims seeking to establish that declaratory D does not have a federal claim.  Overruled!
9.  “Sue or Be Sued” Clauses – federal statute w/ this phrase indicate a federal question prima facie.
D.  Protective Jurisdiction – in some cases, Congress has not created substantive legislation to deal w/ certain parties, but does create exclusive federal jurisdiction to protect these parties, generally located in USC 1333-1351.
1.  Textile Workers Union v. Lincoln Mills (1957) – Congress was concerned that states would deal unfairly w/ labor unions, so created federal jurisdiction for labor relations cases; SC holds that Congress can create jurisdiction w/o substantive law, implicitly allowing judges to create federal common law.
2.  Verlinden v. Central Bank of Nigeria (1983) – UN diplomats didn’t pay rent b/c they thought they had diplomatic immunity; Congress had created Foreign Sovereign Immunity Act to create federal subject matter jurisdiction for suits against diplomats; under this act, court holds that diplomats are no longer immune for breach of contract.
3.  Red Cross v. S.G. (1992) – Red Cross was sued in state court under state tort law; RC said Congress granted exclusive federal jurisdiction to them in their charter w/ “sue or be sued in state or federal court” clause, and SC agreed that this was express grant of federal jurisdiction, if RC wanted it, i.e. concurrent jurisdiction.

E.  Supplemental Jurisdiction 



1.  Applicable Rules 

a.  USC 1367 – Supplement Jurisdiction 
(a) DCs will have supplemental jurisdiction over all other claims that are related to claims in the action w/in such original jurisdiction that they form part of the same case.  This includes claims involving joinder or intervention.  
(b) When DCs have original jurisdiction for 1332-Diversity reasons, the DCs will not have supplemental jurisdiction over claims under Rule 14, 19, 20, or 24.  
(c) DCs may decline supplemental jurisdiction of claim if it is complex issue of State law, the claim predominates over the claim over which the district court has original jurisdiction, district court has dismissed all claims over which it has original jurisdiction, or if there are other compelling reasons to decline jurisdiction.  Application:


Step 1:  Does 1367(a) grant jurisdiction over the claim?


Step 2:  Does 1367(b) take jurisdiction away?
b.  FRCP 13 – Counterclaim and Cross-Claim – allows assertion of counterclaims against anyone who has asserted a claim against them and cross-claims against co-Ds.
(a) Compulsory Counterclaims – pleader must state any claims against it by the opposing party arising out of same T/O.  
(b) Permissive Counterclaims – pleading may state any other claims against opposing party not arising out of same T/O.  
(c) Counterclaim Exceeding Opposing Claim – counterclaim can’t diminish or defeat recovery sought by opposing party.  
(d) Counterclaim against US – these rules do not enlarge limits in this case.  
(e) Counterclaim Maturing or Acquired After Pleading – may be introduced w/ permission of court.  
(f) Omitted Counterclaim – with permission of court, pleader may set up counterclaim by amendment.  
(g) Cross-Claim Against Co-Party – pleading may state a cross-claim by one party against a co-party arising from same transaction.  
(h) Joinder of Additional Parties – in accordance w/ Rules 19 and 20, parties may join counterclaim or cross-claim.  
c.  FRCP 14 – Third Party Practice/Impleader – allows any party defending a claim to implead a third-party D who may be liable for indemnity on that claim. No impleader allowed in Pennzoil v. Texaco, b/c impleader is about if/then liability.
(a) When D May Bring in a Third Party – at any time after commencement of action, D can bring in third-party P.  
(b) When P May Bring in a Third Party – P can bring in a third party when a counterclaim is asserted against P.  
d.  FRCP 18 – Joinder of Claims and Remedies
(a) Joinder of Claims – party asserting a claim to relief (in an original claim, counterclaim, etc.) may join as many claims as party has against an opposing party.  
(b) Joinder of Remedies; Fraudulent Conveyances – when a claim is cognizable only after another claim is prosecuted to a conclusion, the two claims may be joined.
e.  FRCP 19 – Joinder of Persons Needed for a Just Adjudication – requires joinder of any party needed for a just adjudication.
(a) Persons to be Joined if Feasible – persons who in their absence complete relief can’t be accorded; persons claiming an interest in the subject of the action and whose absence may impede another party’s ability to protect that interest or leave any parties subject to suffering additional risk.  
(b) Determination by Court Whenever Joinder Not Feasible – court will determine if action should proceed in this case, using the factors of: 
· to what extent judgment rendered w/o the person present would be prejudicial, 
· to what extent this prejudice can be lessened by other measures, 
· whether a judgment w/o this person will be adequate, and 
· if person could have an adequate remedy if action is dismissed for nonjoinder.  
(d) Exception of Class Actions – this rule is subject to provisions of Rule 23.  
f.  FRCP 20 – Permissive Joinder of Parties – parties may be joined as Ps or Ds as long as the claims by or against the joined parties have some loose connection, concerning the same transaction and having a common question of law and fact.
(a) Permissive Joinder – all persons may join in one action as Ps if they assert any right to relief jointly, severally, or in the alternative respect of or arising out of the same transaction, and if any question of law or fact common to all these persons will arise in the action.  Same goes for Ds.  Judgment will be given according to respective rights to relief or liabilities.  
(b) Separate Trials – in order to prevent delay or prejudice, court may separate trials of parties w/ no claims against one another.  
g.  FRCP 24 – Intervention – allows any party to interject himself as intervener P or D.)

(a) Intervention of Right – anyone can intervene if 
(1) statute of US confers right to do so, 
(2) applicant claims an interest in the property or transaction that is subject of action, and the applicant is so situated that the disposition of the action may impair applicant’s ability to protect that interest.  
(b) Permissive Intervention – one can be permitted to intervene, if 
(1) statute of US confers right to do so, 
(2) when an applicant’s claim or defense and the main action have a question of law or fact in common. 
2.  Pendant Jurisdiction (for P’s non-federal claims) – United Mine Workers v. Gibbs (1966) – P brought claims in federal court for violation of Federal Labor Relations Act and for unlawful conspiracy against him; trial court said federal jury could not determine issues of state law in second claim; SC holds that while generally federal courts should not adjudicate state law, in this case, P’s federal and state claims are inextricably linked (“arise from a common nucleus of operative fact”) and so may be heard together, for efficiency purposes and to prevent inconsistent outcomes, at the discretion of the court.
3.  Ancillary Jurisdiction (for D’s non-federal counterclaims) – Moore v. New York Cotton Exchange (1926) – P sues under federal anti-trust laws, alleging that D has illegal monopoly, D counterclaims under state law that P is stealing quotes and operating bucket-shop; trial court dismissed P’s claim for failure to state a claim, but granted D an injunction to stop P’s activities; SC hold that “same transaction or occurrence” should be interpreted liberally, allowing for supplemental, ancillary, jurisdiction over counterclaims, cross-claims, or impleaded claims arising out of same series of occurrences.
4.  Impleader in Diversity – requires maximum diversity, even in situations which would otherwise require separation of claims.
a.  Owen Equipment v. Kroger (1978) – P filed wrongful death against OPPD in federal diversity court, then OPPD impleaded Owen; trial court dismissed OPPD and P amended complaint to name Owen as D; this destroyed diversity, but DC allowed case to continue; SC holds that case should have been dismissed for lack of diversity jurisdiction b/c 1332 mandates complete diversity, and it would be against the intent of the law to allow P to sue diverse Ds to get federal jurisdiction and then implead non-diverse parties, thereby circumventing complete diversity requirement.
b.  Finley v. US (1989) – P wanted to sue FAA under federal law for negligent design and maintenance of airport facilities and City of SD and SD Power under state law for same tort claims; no diversity, so she couldn’t bring state claim in federal court, but FAA claims were of exclusive federal jurisdiction, so she couldn’t bring them in state court; this would be strong case for pendant party jurisdiction, but SC would not allow it, P had to separate claims, decreasing likelihood for success and increasing potential for inconsistent judgments.  Scalia says if this is a problem, petition Congress, who then writes USC 1367, which allows that if there is federal jurisdiction over one claim, there is federal jurisdiction over all claims that are part of same transaction or occurrence, with some exceptions. 

F.  Removal Jurisdiction – only claims which had federal SMJ on face of well-pleaded complaint are removable, even if D asserts federal compulsory counterclaim; in diversity cases, only non-resident D may remove.


1.  Applicable Rules 

a.  USC 1441 – Actions Removable – any action brought in state court where DCs have original jurisdiction may be removed to DC in which that state court sits.
b.  USC 1446 – Procedure for Removal – motion for removal must be filed w/in 30 days of document making case removable, but not more than 1 year after commencement, and not by D who is resident of forum state.



c.  USC 1447 – Procedure after Removal – DC can remand if it lacks SMJ.
d.  USC 1448 – Process after Removal – if not all Ds had been served before case was removed, service can occur as if case was originally filed in DC.
2.  Problem of 1441 – subsection (c) allows for removal by D of removable federal claims “separate and independent” of nonfederal claims, w/ the intent that P should not be able to block D’s right of removal by joining unrelated nonfederal claims.  This also worked, pre-1990 amendment, on diversity grounds, such that P could not join non-diverse Ds just to remain in state court (a la Rose v. Giamatti), but the amendment made it so D cannot remove when basis for removal is diversity.  So, now P in federal question case cannot block D’s right to removal, but P in diversity case can.

G.  Challenging Subject Matter Jurisdiction
1.  Rule of Non-Waivability – defects in a court’s SMJ are treated as non-waivable and are not subject to waiver b/c of untimely assertion or acquiescence.  Court has a responsibility to ensure on its own that it has jurisdiction over the subject matter of the action.
2.  Direct Review vs. Collateral Challenge – traditional view was that judgment rendered by court lacking SMJ was null and void, so challenge of jurisdiction could be made at any time by collateral attack.  But, SC has restricted availability of collateral attack, and R2d has created a rule that tries to balance need for finality against the institutional interests by disallowing litigation of SMJ unless:

a.  court manifestly abused its authority by going beyond their jurisdiction,

b.  allowing judgment to stand would infringe on authority of another govn’t agency, or

c.  court was unable to make an adequately informed and fair decision.

3.  Personal Jurisdiction – while a court has no authority to make any ruling on the merits of a case until its subject matter jurisdiction is established, SC has held that court may dismiss for lack of personal jurisdiction w/o first determining the more complex issue of subject matter jurisdiction.
IV.  Adjudicatory Authority: Parties 

A.  Applicable Rules 
1.  Full Faith and Credit Clause, Article IV, Section 1 – compels enforcement of one state’s judicial proceedings in every other state.

a.  Exceptions – 1738(b), child custody; 1738(c), same-sex marriages.

b. Collateral Attack – D can stay out of original action and then attack the judgment, if court did not have jurisdiction over him.  If D comes in, however, he is limited to direct attack, i.e. appeal.

2.  Due Process Clause, 14th Amendment – grants a guarantee of due process to prohibit excessive assertions of jurisdiction by state courts.  Represents concerns for inconvenience and disadvantage of D.  Requires adequate notice and minimum contacts, “nexus,” b/tw D and forum.
B.  Persons – In Personam Jurisdiction – where a court can impose a personal liability or obligation on D or require D to act or refrain from acting; no supplemental jurisdiction for people, every single party must be subject to forum’s jurisdiction.
1.  Articulation of Traditional Bases - Pennoyer v. Neff (1877) – in first action, lawyer sued Neff in OR for unpaid legal fees, but Neff had moved to CA and was not served personally or noticed adequately, so lawyer got a default judgment.  To execute judgment, Neff’s OR land is attached, then sold to lawyer, who later sold land to Pennoyer.  Eight years later, Neff returned, and in the second action in federal court, he collaterally attacked first judgment, suing Pennoyer to eject him from the land, claiming no personal jurisdiction in the first action.  SC holds that first judgment against Neff was invalid b/c they had no power to exercise jurisdiction over him, no presence, domicile, or consent.


a.  Concerns of Pennoyer Court:



i.  Inconvenience of D,



ii.  Arbitrarily chosen forums,



iii.  State sovereignty.

2.  Traditional Bases of IP Jurisdiction:
a.  Presence – located, served in-state, use as proxy for convenience of D
i.  Transient Presence – Grace v. McArthur (1959) – P has D, TN resident, served in plane over AR; SC holds that this is a valid bases of general jurisdiction.  (Reaffirmed by Burnham, hated by EU!)
b.  Domicile – residence, voting records, license; proxy for convenience.
i.  Milliken v. Meyers (1940) – service of a resident while he is out of state is valid b/c citizenship relationship is not dissolved by mere absence from the state.
ii.  Corporations – state of incorporation, place where extensive business is done, place where agent for service is appointed.
c.  Appearance – show up in court

i.  York v. Texas (1890) – courts can treat appearances for the purpose of contesting jurisdiction as a general appearance.
ii.  Adam v. Saenger (1938) – TX resident sues CA resident in CA; CA resident counterclaims, and TX resident tries to argue that CA court has no jurisdiction over him; court holds that TX resident’s presence at general appearance was sufficient for jurisdiction.

d.  Consent – written acknowledgement/agreement
i.  The Bremen v. Zapata (1972) – parties in a commercial relationship can agree on a forum of choice, even if neither the parties nor the transaction has any connection w/ chosen forum, so forum selection allowed for B2B transactions.
ii.  Carnival Cruise v. Shute (1991) – fine-print clause on back of cruise ticket that requires suit be brought in FL was upheld b/c it would not cause “unreasonable hardship” on P, so forum selection allowed for consumer-to-business transactions. 
· Reasons for forum selection clause: to ensure a neutral/favorable forum, w/ dependable and predictable law, to minimize litigation costs of being subject to suit anywhere.
iii.  Overmyer v. Frick (1972) and Swarb v. Lennox (1972) – some loan agreements have “confession of judgment” or “cognovit” clause where creditor can have judgment entered against debtor w/o service or notice in the event of default; courts have held this does not violate due process in B2B transactions, but does in business-to-consumer transactions.
iv.  Hess v. Pawloski (1927) – D(PA) drove into MA and hit P, and service was made to state registrar and by registered mail to D; D appears to contest jurisdiction; SC holds that MA’s long-arm statute which implies consent from driver does not violate due process, service was designed to give adequate notice to D.
3.  Special Appearance (FRCP 12(b)(2)) – some courts allow D to appear specially to contest personal jurisdiction, and then allow him to remain to defend on merits if he loses, or immediately appeal decision.
4.  Immunity from Process – in many jurisdictions, common or statutory law provides for immunity from service of process for witnesses, parties, and attorneys entering jurisdiction to take part in unrelated civil proceedings.  Immunity may also be extended to public officials executing their duties, or to situations where party has been fraudulently enticed to the jurisdiction in order to be served.  (Not required by Constitution, but most jurisdictions have it.)
a.  Diplomatic – Kadic v. Karadzic (1995) – Ps are citizens of former Yugoslavia, and they allege that they are victims of various war crimes committed by President Karadzic of Srpska, and they seek relief under Alien Tort Act and Torture Victim Protection Act; D has come to US as guest of UN 3 times, and service was attempted each time, and dubiously occurred at least once; D moved to dismiss for insufficient service, lack of personal jurisdiction, lack of subject matter jurisdiction, and nonjusticiability.  Court of Appeals, 2nd Circuit, holds that there is SMJ b/c federal tort claims are valid and Srpska is a valid state, even if not recognized.  Service was sufficient b/c it was made outside protected “headquarters district” of UN and in a method directed by judge, as per FRCP 4, and also, his country is not recognized by UN, so he might not even have had immunity in the UN building, and this also created personal jurisdiction over D.  This case is justiciable b/c the possible political question is resolved by the support of US Attorney General and Secretary of State; there is a judicially manageable standard created by the statutes.
b.  Fraud – Wyman v. Newhouse – couple ends a sexual relationship, man stays in NY, woman goes to FL, then she lures him to FL for sex, but serves him in civil suit; he doesn’t show, she wins default judgment, then goes to NY to get judgment enforced; NY court holds that judgment is not enforceable b/c he was served fraudulently.
7.  Expansion of Traditional Bases to Minimum Contacts – Int’l Shoe v. WA (1945) – D, based in MO, sold shoes in WA, but did not want to pay unemployment in WA; D only sent one shoe at a time there, salesmen were not based there, shipments sent FOB; court said WA court does have jurisdiction over D b/c their contacts w/ the state were sufficient to say they consented; assertion of jurisdiction does not offend “traditional notions of fair play and substantial justice.”  (Presence and domicile are still ok, other bases require Int’l Shoe analysis.)
8.  General Jurisdiction – allows P to assert any claim against a D, whether or not it arose from in-state activities.
a.  Non-corporate Ds – Abko Industries v. Lennon (1976) – NY court can assert jurisdiction over Ringo Starr b/c of his continuous and substantial activities in the state, even though claim doesn’t arise from NY activities.  (SC cast some doubt here, however, saying this possibly may only apply to corporations who don’t fit well w/in jurisdictional regime. Probably not good law.)
b.  Parents and Subsidiaries – state law tends to govern whether jurisdiction can be extended in such cases; SC has held that jurisdiction over parent does not necessarily grant jurisdiction over subsidiary, and jurisdiction over subsidiary does not necessarily grant jurisdiction over parent, unless parent completely dominates subsidiary.  But, when subsidiaries serve as agents for foreign parents in the forum state, activities of representative will be imputed to foreign entity.



c.  Corporations 
i.  Re-evaluation of Traditional Doctrine Post-Int’l Shoe – Ratliff v. Cooper Labs (1971) – while traditional doctrine would suggest that appointing an agent for service in state would be express grant of general jurisdiction, this more recent decision suggests that mere application to do business and appointment of agent is not sufficient to satisfy minimum contacts for general jurisdiction. 

ii.  Application of Minimum Contacts – Helicopteros v. Hall (1984) – D is Columbian corporation who provided helicopter services for TX corporation, and workers (not TX residents) of this corporation were killed on D’s helicopter in Peru; Ps bring wrongful death actions in TX, and since accident did not happen in TX, forum needs general jurisdiction over; D never provided services in TX, never sold a product that reached TX, solicited business in TX, signed a contract in TX or employed a worker there, but TX long-arm statute authorizes jurisdiction; SC holds that contacts of D were not continuous and systematic, so not jurisdiction over D.
· Frummer v. Hilton Hotels (1967) – injury occurred at hotel in London, but b/c hotel has continuous and systematic contacts w/ reservation system in NY.

· Abko – above, Ringo has continuous and systematic contacts w/ NY.

iii.  “But for” Jurisdiction – Brennan, in Helicol decision, wants a middle category of “but for” jurisdiction, where claim did not arise out of activities in the forum state, but if not for activities in the forum state, the claim would not have arisen; SC has not yet spoken on this.

iv.  Riverside and Dan River v. US (1935) – executive does not carry corporation on his back, he does not serve as presence of corporation.

v.  General Doing-Business Jurisdiction – Perkins v. Benguet Consolidated Mining (1952) – (possibly not good law) non-OH resident sued Philippine corporation in OH state court, and no part of transaction in question occurred in OH, so P needs OH to have general jurisdiction, which would require more substantial contacts; court holds that there was jurisdiction b/c D had had systematic and continuous contact w/ OH during war and there was not other better forum, creating general “doing-business” jurisdiction.

vi.  Differences b/tw Helicol and Perkins 

· No other available forum in Perkins,
· Perkins is contract action, Helicol is tort; more contacts required in tort b/c it is less foreseeable where a tort will occur,
· Helicol had little choice in who to buy from, but Perkins had more choice in who to sell to; “voluntariness” of contacts.



9.  Specific Jurisdiction – allows P to assert claim against D arising from T/O in forum state.
a.  Specific Act Statute – McGee v. Int’l Life Insurance (1957) – D issued 1 insurance policy in CA, insured died, D refused to pay, so beneficiary sued; D said that CA had no jurisdiction over them; SC holds that the one contact that D has w/ CA was sufficient for jurisdiction b/c specific CA statute protecting CA residents from such acts by insurance companies, economy now has so many interstate transactions, it is easier for D to come to CA than P and witnesses to go to TX, and it was foreseeable that a claim could arise from this policy.
b.  Stream of Commerce – Gray v. American Radiator (1961) – P was injured by exploding valve and sued manufacturers of valve and radiator in IL; valve manufacturer protested jurisdiction b/c had no contacts w/ IL, aside from selling valve to American Radiator, who sent their product to IL, but IL has statute granting specific jurisdiction over tort claims occurring in their state; court holds that the tort was completed in IL (claim was related to forum), and D knew its valves would end up in IL (could structure their affairs so as to avoid the forum), so this is sufficient to grant jurisdiction over D.  No purposeful availment necessary.


10.  Limits on Personal Jurisdiction – develops into purposeful availment, foreseeability test.
a.  Purposeful Contact – Hansen v. Denckla (1958) – wealthy mom created trust in DE for her daughter, then she moved to FL where she died; other daughters challenge validity of trust in FL court, while first daughter used DE courts to get her trust; court each apply their own law, come up w/ inconsistent outcomes; SC holds that FL had no jurisdiction over DE trustee b/c DE had no relationship w/ FL until long after trust was created and had no purposeful contact w/ FL, was only connected by mom’s unilateral act.

b.  Contrast w/ Denckla, Jurisdiction by Necessity – Atkinson v. Superior Court (1957) – CA musicians attacked collective bargaining agreements to recover money sent to NY trust for the benefit of unemployed musicians nationwide, CA has jurisdiction over anyone but NY trustee, whose only contact was to receive money from CA; Traynor and CA court holds that case can proceed on QIR I grounds, b/c P’s interest demands they get money before it leaves the state, and there is no other possible forum where all Ds can be reached.

c.  Purposeful Availment, Foreseeability of Suit – World-Wide VW v. Woodson (1980) – Ps bought car in NY and were in accident in OK on their way to AZ; Ps sue NY dealer and distributor (among others) who contest OK’s jurisdiction over them; SC holds that OK did not have jurisdiction over those Ds b/c they did not purposefully avail themselves of the forum; while it was foreseeable for car to reach OK, it was only by P’s unilateral act, no purposeful act of D, and so it was not foreseeable for D to be sued there; this decision protects against “portable torts.”   Foreseeability of suit takes over for convenience concerns.
i.  One Contact Not Enough – Kulko v. Superior Court of CA (1978) – parents separate, mom takes custody of one child to CA, dad stays in NY w/ one child, then buys it ticket to CA; mom then sues in CA for more support; court holds that dad did not purposefully avail himself of the forum, so he is not subject to CA divorce/child custody law (vastly different than NY); here state’s interest in shared substantive policy comes into play.

ii.  Foreseeability, Purposeful Availment w/ Reasonableness – Burger King v. Rudzewicz (1985)– Ds begin BK franchise in MI, taking part in training in FL and communicating extensively w/ BK’s FL headquarters; BK eventually tries to terminate franchise, but Ds won’t vacate, so BK brings suit in FL; Ds challenge jurisdiction; SC holds that while one D has no physical contact w/ FL, they both passed minimum contacts test b/c of contract w/ substantial connection w/ FL, choice-of-law clause selecting FL, and purposeful availment by contracting w/ FL corporation (buying supplies, sending money, etc.); and, FL lawsuit was foreseeable.  “Reasonableness” of jurisdiction may overcome paltry minimum contacts.

· Choice-of-law Clause – while choice-of-forum clauses are almost always upheld, courts usually require choice-of-law to have some connection to the parties or the underlying transaction.
d.  Reasonableness Test - Asahi v. Superior Court of CA (1987) – P filed personal injury claim in CA alleging product defects in his motorcycle parts manufactured in Taiwan and Japan; D alleges that CA’s long-arm statute does not reach them b/c they had no business in CA, only sold parts from Japan to Taiwan (only 1% of Asahi’s valves go to Cheng Shin, 20% of Cheng Shin’s products go to CA); CA court holds that b/c Asahi does business on int’l scale, they are subject to int’l claims from product defects; SC holds that this is like WWVW, product was brought into CA by unilateral act of another party, and there was no purposeful act on part of D of directing product to CA; beyond this, D would have to submit to foreign judicial system, great inconvenience, and no substantial state’s interest, so asserting jurisdiction does not comport w/ notions of fair play and substantial justice.

i.  “Reasonableness” test –  takes into account:
· burden on D, 
· sovereignty, 
· fundamental issues of justice, 
· interests of P, 
· interests of forum state, 
· foreign interests. 

ii.  Application of Reasonableness Test – we don’t knew if this applies to anyone besides aliens, or in specific jurisdiction cases.
e.  Choice of Law – Allstate v. Hague (1981) – P’s late husband, WI resident, was in motorcycle accident w/ another WI resident in WI, on his way to work in MN; he had uninsured motorist insurance for 3 cars, and WI would not allow stacking of these, but MN would; post-accident, P moved to MN and got married, then brought suit in MN to recover stacked insurance policies; D protests application of MN law and jurisdiction of MN court over this claim; SC holds that MN has jurisdiction and can apply its own law b/c minimum contacts exist in that decedent was employed in MN for 15 years and was covered by insurance then, D does business in MN and so is familiar w/ laws, and P moved before suit and there is not allegation of forum shopping.  D could have arranged its affairs to avoid MN but did not.  Generally, forum state ends up applying its own law and finding a reason to rationalize it. 
f.  Libel Cases – indicates state’s interest in the controversy.
i.  Keeton v. Hustler (1984) – P is libeled in D’s magazine, waits to sue until statute of limitations expired everywhere but NH; SC holds that NH has jurisdiction over D b/c sending of magazines is purposeful availment, they could have structured their affairs so as to avoid the forum.  Also, NH has interest in hearing this claim.

ii.  Calder v. Jones (1984) – P, CA, sued FL reporter and magazine in CA; SC upheld CA’s assertion of jurisdiction over Ds b/c they had engaged in intentional and tortious actions aimed at P.


11.  The Situation in the Federal Courts: FRCP 4(k) – exception to long-arm statutes
a.  FRCP 4(k) – Territorial Limits of Effective Service 

(1) service of summons or filing of waiver of service is effective to establish jurisdiction over D:

(A)  who could be subjected to jurisdiction of a court of general jurisdiction in state in which DC is located, or 

(B)  who is joined under Rule 14 or 19 and is served at a place w/in a judicial district and not more than 100 miles from place where summons was issued (Bulge Rule), or 

(C)  who is subject to federal interpleader jurisdiction -1335 (nationwide service), or
(D)  when authorized by statute.

(2)  If exercise of jurisdiction is consistent w/ Constitution and laws of US, serving summons or filing waiver is effective, w/ respect to claims arising under federal law, to establish PJ over any D who is not subject to jurisdiction of any state. (Establishes national minimum contacts test for federal questions, when D does not have sufficient contact w/ any one state.)
{ i.  US v. Swiss American Bank – court said P only had to show D has sufficient contacts w/ US and that to P’s knowledge, D wasn’t subject to suit in any one state; D could defeat jurisdiction only by showing that it was subject to suit in another jurisdiction.}
b.  Statutory Argument – State/Federal Reach – absent specific statutory authorization, federal courts’ jurisdictional reach is limited to that of the state in which it sits, and their authority to serve process out of state is limited to occasions only under state’s own specific-act statutes.

i.  Omni Capital v. Wolff (1987) – Omni’s customers sued them for misrepresentation in LA, and Omni wanted to implead Wolff, from London; SC held that since LA’s narrow long-arm statute did not authorize service of or jurisdiction over Wolff, DC was also not authorized, federal courts are limited to jurisdiction of state courts, inconvenience doesn’t change b/tw federal/state, though there wouldn’t be a constitutional problem.  (FRCP 4 only provides for service, not personal jurisdiction.  State courts should provide for broad exercise of personal jurisdiction.)

c.  Constitutional Argument  
i.  Constitutional Standard – when nationwide service is authorized by statute, the constitutional standard for due process is 5th Amendment, not 14th.

ii.  Aggregate/Nationwide Contacts Theory (FRCP 4(k)(2))– w/ foreign Ds, it may be enough to have minimum contacts w/ US as a whole, rather than specific state; nothing in Constitution requires federal courts to limit jurisdiction to state boundaries, and ability to transfer cases from one federal forum to another reduces unfairness/inconvenience.

iii.  Fairness Test – but, if due process is concerned w/ oppressive exercises of jurisdiction, fairness of subjecting party to suit in a particular forum is relevant, so minimum contacts w/ forum state is required:

· Extent of D’s contacts to forum,

· Inconvenience of forum to D,

· Judicial economy,

· Probable location of discovery, likelihood of discovery requiring D to travel,

· Nature of D’s activity at issue in the suit, and extent of its impact outside of D’s home forum.

iv.  World-Wide Jurisdiction – amendments to FRCP 4 grant world-wide jurisdiction over Ds in federal question cases, when D is not subject to suit in any state.

12.  Status Jurisdiction – court has power to decide marital/parental status, even if both parties are not present.

13.  Jurisdiction by Necessity – used in Perkins and Atkinson, attempted in Helicol, P must prove that it would be impossible to sue all Ds in one forum.
B.  Things – not only land, but also stocks, bonds, insurance policies, and debts owed by others to D can be attached, particularly in QIR II.  Pennoyer rule worked well in it’s day, but w/ nationalization of economy, it requires rethinking.
1.  In Rem – binds rights of everyone to attached property, service to land or deed is notice, and judgment can only be up to value of land.
i.  Tyler v. Judges of Court of Registration (1900) – court decided who owned land at request of one party; then, someone else came along and said that they actually owned the land, but the first judgment quieted title, binding everyone, if new party actually cared about land, they would have known about lawsuit. 
2.  Quasi in Rem I – determines rights only of named parties to the attached property, which is related to underlying claim, like safety or nuisance; judgment can be of any value b/c claim isn’t really about land.



i.  Atkinson v. Superior Court (1957) – see above; still viable means of asserting jurisdiction.

3.  Quasi in Rem II – used only if nature of the dispute is unrelated to the property itself, state is asserting jurisdiction over D’s in-state property, so judgment is limited to value of property; used incorrectly in Pennoyer v. Neff; likely eliminated post-Shaffer.
i.  Minimum Contacts for QIR II – Shaffer v. Heitner (1977) – P filed shareholders’ derivative suit (FRCP 23.1) in DE against Ds&Os of Greyhound, non-residents of DE, and attaching D’s Greyhound stock, as DE law deems stock of a DE corporation to be property of DE; Ds appeared specially to object to personal jurisdiction (b/c DE statute doesn’t allow limited appearance) and that sequestration of assets was against due process and not right of DE to take; SC holds that in cases like this, where property has no connection w/ the claim and is only used to bring in Ds personally, Int’l Shoe minimum contacts test applies, and stock ownership in DE corporation is not a sufficient contact.  (If DE had a statute deeming Ds&Os of DE corporations to have consented to jurisdiction there, that would be sufficient b/c it would indicate that state has an interest in supervising mgmt. of DE corporations.  Statute here authorizing attachment of stock in DE corporations only indicates interest in property.)
ii.  Debtors – Harris v. Balk (1905) – Harris (NC) owes $180 to Balk (NC), Balk borrows $344 from Epstein (MD); Harris goes to MD, Epstein sues Harris for $180 owed to Balk and wins.  Then Balk sues Harris in NC for the $180 owed to him, Harris says he gave it to Epstein on his behalf, Balk says that he was not part of that action and he wants his money.  SC holds that debts travel w/ the debtor, so if Harris was in MD, Balk’s property was in MD, so it was subject to attachment there.  (This a bit of a problem, b/c Hansen v. Denckla says that the unilateral action of one party shouldn’t affect the rights of another; this is ok in terms of property, but personal aspect is troubling.)
iii.  (Too) Broad Interpretation of QIR II – corrected by Shaffer
· Seider v. Roth (1966) – P sues doctor for malpractice, insurance company says it will defend in any state; NY regarded this as meaning that the property, the insurance policy, is subject to attachment anywhere.

· Pennington v. Fourth National Bank (1917) – D’s bank account was established in PA, but allows w/drawls elsewhere, so P is allowed to attach bank account in CA even though D was not subject to jurisdiction there.
4.  Limited Appearance – D may appear to contest rights to property before the court w/o consenting to in personam jurisdiction.

5.  Problems w/ QIR:

i.  As D has no control over movement of its debtors, D can be sued in forums w/ no connection to D or the underlying transaction


ii.  Not all states allow limited appearance.

iii.  It is unclear whether a P obtaining a judgment in an action in which D made a limited appearance can use issue preclusion to prevent D from relitigating issues decided against him.


C.  Perspective 

1.  Transient Service, aka “Tag Jurisdiction” –  Burnham v. Superior Court of CA (1990) – P and wife separate, P gets NJ divorce on desertion grounds w/o notifying or serving wife, wife tries to get CA divorce; P goes to CA on business and to visit kids, gets served for CA divorce, uses special appearance to challenge personal jurisdiction; one group of justices holds that transient service is sufficient b/c traditionally, states have jurisdiction over those voluntarily present in their state; other group of justices holds that minimum contacts should also apply to traditional bases; both groups agree that sufficient contacts exist.  (Tag jurisdiction is looked poorly upon in foreign countries, so it is unlikely to be used for judgments we would like to be enforced abroad.)
2.  Class Actions – Phillips Petroleum v. Shutts (1985) – D is DE corp. w/ PPB in OK, and they purchase natural gas from 11 states, selling it through interstate commerce, which required it to file for permission for price increases to FPC, but it could collect higher prices before approval was issued, having to pay back if denied; Ps filed class action in KS state court (under amount in controversy) to recover interest on royalties due to them during these times of unapproved price increase; only small portion of members of class were from KS, and little of gas in question was either; D asserted that KS did not have PJ over all members of class and that KS law could not apply to everyone, Ps counter that D cannot bring up question of PJ over class members b/c can’t assert rights of third parties; court holds that D can assert PJ question b/c of its interest in having all Ps bound by judgment, that all class members are subject to PJ in KS b/c due process does not require much protection of absent Ps, they actually have more privileges than normal Ps, and that KS law cannot apply b/c there was no expectation entering 99% of the leases that it would.  (Very rare finding that state’s application of it’s own law was unconstitutional.)
D.  Notice – required by Due Process clause, but type not specified; “enhanced service,” sending process server to home of D, is best but not constitutionally mandated.
1.  General Rule – if the name of the individual w/ a substantial property interest at stake is reasonably ascertainable, an effort must be made to notify that party by mail or personal service.

a.  Publication – Mullane v. Central Hanover Bank & Trust (1950) – bank petitions court to settle trust, notice given to beneficiaries (b/c it is impossible to know all beneficiaries) in local newspaper, P claims inadequate notice to satisfy due process; court holds that in order to satisfy due process, service must be reasonably calculated to:

i.  apprise interested parties of the action and afforded them the opportunity to voice objections,

ii.  reasonably convey required info, and

iii.  afford reasonable time for interested parties to make their appearance.

Only in situations where no other method of service is available is publication adequate warning.  Notice must be reasonably calculated to reach most of those interested in objecting.  Here, known beneficiaries noticed personally would be able to sufficiently represent the interests of the unknown beneficiaries, noticed by publication.  (Case is good example for jurisdiction by necessity, also, since there is no way of getting PJ over all beneficiaries, known and unknown.  This has to be in personam case b/c it is not about money in the bank, but money possibly not in the bank.)
b.  Violations of Due Process – Wuchter v. Pizzuti (1928) – SC holds that NJ’s statutory scheme providing for service to Secretary of State w/ no requirement of notice to parties is a violation of due process, even though in this case, P was given notice.  Therefore, defective notice undermined entire proceeding.  When making statute to imply consent for PJ, state must also make statute for notice of D that meets due process criteria.
c.  Property 
i. Walker and Schroeder – cases concerning condemnation of real property, SC holds that notice in 1 newspaper and notice in several newspapers plus city record, but not to building itself, is insufficient to convey notice when names of owners were readily available.
ii.  Nail and Mail – Greene v. Lindsey (1982) – SC holds that while attachment of notice to door in common hallway in building is generally sufficient notice, it is not when known that others may take it down; need both service by attachment and mail.
d.  Class Actions – Eisen v. Carlisle (1974) – SC has disallowed notice by publication in 23(b)(3) class actions, requiring more individual method of service (at P’s expense).



2.  Mechanics of Service 



a.  Contents  

i.  Summons – always, informing party of court in which suit is being brought, general nature of action, and requiring party to appear in court on a specified day or to serve a response w/in a specified time.

ii.  Compliant – not always required, more detailed recitation of claims being brought, parties involved, and basis of jurisdiction.




b.  FRCP 4 – Summons

(a)  Form – uniform federal form of summons, signed by clerk, containing names of court and parties, name and address of P’s attorney, time w/in which D must respond, and statement that failure to respond will result in default.

(b)  Issuance – delivery is responsibility of P or attorney, but usually made by third party.

(c)  Service w/ complaint – summons may be served by anyone over 18 and not party to suit.

(d)  Waiver of service – replaces service by mail b/c w/o acknowledgement, it was imperfect. Requires:
i.  Request for waiver of service in writing, transmitted by first-class mail or reasonable means, containing complaint and identification of court, and informing D of consequences of compliance and non-compliance.

ii.  Second copy of notice and request, and pre-paid means of complying w/ waiver request in writing.

iii.  P must five D at least 30 days (60 if D is outside US) to make timely return.

iv.  Then, D has 60 days from date request was sent to answer (90 if outside US).

(e)   Service of Individuals in US – allows for service in conformance w/ forum’s law, and w/ service state’s law; allows summons to be left at D’s home w/ responsible party.

(f)   Service in Foreign Countries – brings US into compliance w/ Hague Convention on Service Abroad of Judicial and Extrajudical Documents; service made by means authorized by treaty, including service by diplomatic and consular officers, or in accordance w/ law of country in which service is to be made, or by following directions of foreign authority in response to letter of request, or by serving individual personally or by mail w/ return receipt, or by other means as court may direct.
(g)  Service of Infants or Incompetents – service in conformance w/ service state’s law.

(h)  Service of Corporations/Associations – service must go to officer, managing or general agent, or agent designated to receive service; when determining who these people are, look to degree of control and discretion exercised by agent, and whether agent’s position is such that service is likely to come to the attention of those responsible for protecting association’s interests in litigation
(j)  Service on Foreign, State, Local Govn’ts – service usually must go to US Attorney, personally or by registered mail, under 1608.

(k)  Territorial Limits – see above.

(l)  Proof of Service 
(m)  Time Limit for Service – 120 days w/in filing of complaint.


3.  Immunity from Service – also discussed above, granted to:

a.  Witnesses, parties, and attorneys entering a jurisdiction only to participate in unrelated judicial proceedings.  (Rationale is to aid court by encouraging such persons to attend proceeding free from worry of service.)

b.  Public officials in execution of their duties, foreign sovereigns or representative, or private persons on public business.

c.  Parties enticed into jurisdiction by fraud.

4.  Statute of Limitations, FRCP 3 – the act of filing complaint generally “tolls” statute of limitations, but some states require service of D to toll.

5.  State Service of Process Statutes – most follow federal model, but state statutes on who is able to receive service for a corporation vary greatly; most allow process to be left at home of D, but some require “reasonable diligence”; some states also allow mail service or waiver of service; all require proof of service.

V.  Venue, Forum Non Conveniens, Transfer – all deal w/ convenience of litigation.

A.  Venue 

1.  Local Action Rule – used by some state for IR and QIR I actions, requiring litigation concerning rights to property to be adjudicated where the land lies.

a.  Livingston v. Jefferson – as president, D evicted P from land in LA; after D was no longer president, P brought wrongful eviction claim against D in VA; court holds that b/c action was “local,” it could only be brought in LA, where the land was located.  B/c VA was only state w/ jurisdiction over D, this effectively forbade the action, something that would not happen today.
2.  Venue in State Court – determined by state law, and usually limits forum to residency of one or both parties, or fixes venue to location where events occurred, or a combination thereof.

3.  Venue in Federal Court – governed by 1391 and special venue provisions governing specific federal claims; operates intra-jurisdictionally to allocate case w/in multi-district state, and inter-jurisdictionally, to allocate case w/in nationwide federal judicial system.



a.  1391 – Venue Generally
(a)  Natural persons, diversity cases
(1)  sued in district where any D resides, if all Ds reside in same state; or 
(2)  district in which substantial part of T/O occurred or property is located (“center of gravity rule”); or 
(3)  district where any D is subject to PJ, if no other district exists.

(b)  Natural persons, federal question cases
(1)  sued in district where any D resides, if all Ds reside in same state; or 
(2)  district in which substantial party of T/O occurred or property is located; or
(3)  district in which any D can be found (tag?), if no other district exists.
(c)  Corporations – sued in any district where it is subject to PJ at time of filing.

(d)  Aliens – can be sued in any district.
(e)  US official/agency – see p. 626.

B.  Forum Non Conveniens – common law doctrine allowing courts to dismiss to a more convenient/appropriate forum or judicial system, even if venue/jurisdiction requirements where met in first forum; Ds must waive statute of limitations venue, possibly other defenses, before dismissal is granted; first used in admiralty cases.
1.  Gulf Oil v. Gilbert – P owned and operated warehouse in VA that was burned down allegedly b/c of D’s negligent gasoline delivery; P brought diversity action in NY, where D was also subject to PJ, b/c he wanted larger verdict; D claimed need to implead 350 VA parties; SC holds that while generally, P’s choice of forum should be respected, analysis of many factors justified dismissing this claim.

2.  Factors (from Gilbert) to Analyze for Forum Non Conveniens Dismissal:


a.  Ease of access to sources of proof,


b.  Availability of compulsory process for attendance of unwilling witnesses,


c.  Cost of obtaining attendance of willing witnesses,


d.  Possibility of viewing premises, if necessary or appropriate,


e.  Enforceability of judgment,

f.  Administrative difficulties from claims piling up in congested centers instead of being handled at origin (docket concerns), 

g.  Imposition of jury duty on person not affected by litigation,

h.  Local interest in having controversy decided at home,

i.  Problem w/ having forum state apply another state’s law.
j.  If P is resident of original forum, that choice will rarely be disturbed.

3.  Piper Aircraft v. Reyno (1981) – airplane crash in Scotland, all decedents were Scottish, but representative is CA citizen; P sued Ds, manufacturers of airplane and propeller, in CA state court, Ds remove by 1441 to CA federal court, though 1332 would have worked as well, and then move to transfer by 1404 to PA federal court (convenience, interest of justice, could have been brought there originally), which has venue by 1391 (Piper is resident, Hartzell has significant contact); then D wants dismissal for forum non conveniens to Scotland b/c witness, crash sight, and wreckage are in Scotland, potential Ds (pilot and maintenance) who could be impleaded are there, and P and forum of PA has little connection to case; P does not want transfer b/c US has SL and bigger verdicts and in UK loser pays all legal fees; SC holds that dismissal for forum non conveniens is appropriate here, for above reasons, and also b/c application of PA and Scottish law would be difficult; it does not matter than law in transferee court would be unfavorable to Ps.  (Actual outcome: Ps could not find lawyer to litigate this is Scotland, so case was never brought. Bad!  Generally, FNC only granted when clear another court will take case.)
4.  In re Gas Plant Disaster at Bhopal – explosion at Indian gas plant owned by NY company, who has exact same plant in VA; Ps, including govn’t of India, brought wrongful death class action in NY, D moved for forum non conveniens dismissal, and it was granted.  Here, there may not be extreme evidentiary concerns b/c of VA plant, and VA residents have interest in their plant not exploding.  US would probably apply US law, and Ps get larger verdict, but do we want to apply US standards when our companies go abroad?  By not holding this case in US, we are encouraging US companies to go abroad for cheaper labor.  Indian court applied US law, thereby in some ways discouraging US corporations to operate in India.

C.  Transfer – allows transfer of action from one DC to another; choice of law comes from original forum.


1.  Applicable Laws
a.  1404 – Change of Venue – when venue in original forum is appropriate, for convenience or interest of justice, DC can transfer any action to any other district where it might have been brought (in the beginning).  Law of transferor court will apply (VanDusen).  
b.  1406 – Cure or Waiver of Defects – when venue in original forum is improper, DC can dismiss the claim, or transfer it in the interest of justice, to any district where it might have been brought (in the beginning).  Law of transferee court will apply.  (SC has held that transfer is proper even if original DC did not have PJ over D, Goldlawr v. Heiman.)  
c.  1407 – Multidistrict Litigation – when actions involving common questions of fact are pending in different DCs, they may be transferred to any district (regardless of whether it could have been brought there in the beginning) for coordinated or consolidated pretrial proceedings, and then remanded for trial.

2.  Transfer to Forum Where Action Could Not Have Been Brought – Hoffman v. Blaski (1960) – (1) Ps brought patent infringement action against D in TX DC, D’s only place of business or residence; D moved, under 1404, to transfer to IL, waiving venue objections, for convenience and interest of justice, b/c there were other cases involving validity of same patents and a great deal of evidence there; Ps objected to transfer b/c IL lacked venue and jurisdiction over D; judge granted transfer, appeals denied. (2) Ps brought diversity shareholder derivative action in IL against Std. Oil, claiming damages sustained through alleged illegal acquisition by Ds of Std. Oil’s subsidiary at inadequate price; D moved to transfer to UT, where claim arose, Ps object, saying UT lacked venue and jurisdiction over D; judge granted transfer, for convenience and interest of justice, appeals granted transfer back to IL;  SC holds that DCs do not have the power to transfer a claim under 1404 to a court where it could not have been brought at the beginning, regardless of consent of D, b/c this would allow D to direct the litigation and interfere w/ P to too great an extent.

3.  Choice of Law – VanDusen v. JC Penney (1962)– when Ds transfer a case under 1404, the law that applies is that of the original venue b/c reason to transfer only to change location for convenience, not to change substantive law.  (Extended later to transfers by Ps in Ferens v. John Deere.)
4.  Forum Selection Clauses – Stewart v. Ricoh (1989) – only used a factor in determining transfer, P seeking to avoid transfer has burden of showing why not to transfer.
VI.  Applicable Law – power of a court to hear a case does not necessarily grant it power to make independent rules of law.  Erie questions arise only in diversity (occasionally supplemental) cases where federal court is applying state law!

A.  Applicable Rules 

1.  10th Amendment – powers not delegated to US by Constitution, nor prohibited by it to the states, are reserved to states respectively, or to the people.

2.  1652 – Rules of Decision Act – except where Constitution or treatises or acts of Congress apply, rules of decision in civil actions should be laws of states.  Applies to statutes.
3.  2072 – Rules Enabling Act – SC will have power to prescribe general rules of practice, procedure, and evidence for federal courts, but such rules will not enlarge, abridge, or modify any substantive right; this gave force to creation of FRCP.
a.  FRCP – developed, analyzed, and reviewed by many layers of judges and then Congress; effective unless explicitly rejected by Congress, and considered to supersede any conflicting statute enacted earlier in time.

b.  Criticisms of FRCP – lack of public participation, need for more congressional and judicial oversight, dual role of SC as rule-maker and ultimate judge of constitutionality of rules.

c.  Local Rules – lower DCs have power to make rules for their courts, as long as those rules are consistent w/ FRCP and federal statutes.

d.  Validity – no challenge that a rule enlarged, abridged, or modified a substantive right has prevailed.

B.  Origins – Swift v. Tyson 
1.  Facts – Tyson, from NY tried to buy land in ME w/ “bill of exchange,” which was assigned to Swift, from ME, to satisfy debt owed to him by previous owners of land; but sellers did not really own land, and when note came due Tyson would not pay Swift, on grounds that seller’s fraud nullified note; Swift filed diversity action in NY, on grounds that as purchaser of note, w/o notice of fraud, could enforce note, even though sellers of land could not; Tyson countered that while some purchasers of note could enforce, Swift could not, under NY common law, b/c he took note in satisfaction of debt, not for new consideration.
2.  Holding – court held that NY common law was not binding on federal court, though applicable statute would, as “it will hardly be contended, that the decisions of courts constitute laws.  They are, at most, only evidence of what the laws are, and are not, themselves, laws.”  

3.  Result – the common law decisions of state courts did not generally constitute “law of the several states” for purposes of Rules of Decision Act, so was not relevant for cases in federal court, b/c in interstate transaction, federal diversity court was to apply neutral forum and neutral law, promoting interstate uniformity.

4.  Problems w/ Swift:

a.  Equality b/tw Ps and Ds – vertical forum shopping by Ps; since most cases w/in federal SMJ can be removed, both Ps and Ds could equally remove to gain favorable law; but, when non-resident P dues resident D, P completely controls choice of law b/c resident D cannot remove.

b.  Equality b/tw diverse and non-diverse litigants – Black/White Taxi v. Brown/Yellow Taxi - different allocation of rights depending on diversity of parties, allowing diverse Ds to engage in conduct prohibited to non-diverse Ds, and allowing diverse Ds rights not available to non-diverse Ds.

b.  Conforming Behavior – as federal common law existed alongside state statutes, it was difficult for parties to conform their behavior to applicable legal rules.

C.  New Development – Erie v. Tompkins (1938)
1.  Facts – Tompkins was walking along RR right-of-way in PA and was injured by alleged negligence of  passing train; Tompkins brought diversity action in NY, where RR was incorporated; RR claimed that Tompkins was trespasser under PA common law by walking along right-of-way, and RR was not liable to trespassers, whether negligent or not; P denied existence of such statute in PA, so federal court should decide case as matter of general law.
2.  Holding – SC held that scholarly research indicates that Swift goes against intention of drafters, produces unfair and unequal judgments, and is unconstitutional, as well as does not promote nationwide uniformity of law as intended.
3.  Result – the substantive common law decisions of states, as well as statutes, should apply to affairs of that state, in order to avoid forum shopping and inequitable administration of the laws.  This makes it much easier for parties to conform their behavior to the laws that will apply to them.  (State procedural rules do not apply to federal courts b/c they are not “rules of decision,” they were never intended to govern federal trials, and FRCP and Rules Enabling Act allow federal courts to use different procedures in their trials.  Federal courts can only act in areas where Congress has legislative power to react, so that checks and balances are available.)
4.  Problems 
a.  Horizontal Forum Shopping – while curing vertical forum shopping problem, Erie created greater ability to horizontally forum shop for favorable state law (especially w/ Int’l Shoe’s expansion of PJ).
i.  But, there is a great deal of horizontal uniformity from UCC, US Commerce Code, and Congress’s ability to “bribe” states with appropriation.

b.  Varland v. Harrin – NY parents sued CT boy who killed their daughter in front of them for negligent infliction of emotional harm in NY federal court; NY does not have such a tort in their common law at that time, and federal court has to look to very old cases to determine what NY state courts would do; court decides not to find such a tort, but two weeks later, NY state courts create it.  Federal courts don’t have all the info to know exactly what a state court would do.

5.  Specific Federal Common Law – Hinderliter v. La Plata (1938) – federal question case about allocation of water rights b/tw CO and NM; federal courts do still have the ability to create federal common law when Congress has the ability to legislate in an area but have failed to do so; here, federal court’s decision can be checked by Congress.

D.  Applications of Erie 



1.  Guided Erie: 

a.  Broad Definition of Procedure – Sibbach v. Wilson (1941) – federal rule forces medical exam by doctor chosen by other side, state rule does not; SC holds that this issue is part of discovery, so it is procedural and FRCP 35 governs.

b.  Choice of Law – Klaxon v. Stentor (1941) – SC held that in diversity action, DCs must look to choice of law rule of state in which it sits and apply whatever law the state court would apply.  (Choice of law is procedural.  No matter where case is filed, same choice of law should apply.)

c.  Outcome Determination – Guaranty Trust v. York (1945) – P sues D for breach of fiduciary duty; D says state statute of limitations has elapsed, P says federal court can apply its procedures, where statute of limitations would not apply; SC holds that if choice b/tw rules would be outcome determinative, state rule should apply b/c it’s clearly substantive; federal court cannot afford recovery if that right is unavailable in state courts, purpose of federal court sitting in diversity is to avoid bias, not to differ outcome.  (Statutes of limitations are substantive, for Erie purposes, in contrast w/ Sun Oil, where it is procedural.)

i.  Remedy – federal court can afford different remedies, but outcome should be consistent. 
ii.  Woods v. Interstate Realty (1949) – SC held that federal court could not entertain diversity action where an out-of-state corporation was barred from bringing suit in state courts b/c of failure to qualify as doing business in state, b/c of lack of agent appointed to receive service.  State rule won, so FRCP 17(b) is out in diversity cases, if outcome determinative.

iii.  Cohen v. Beneficial Industrial Loan (1949) – SC required P to comply w/ state statute requiring posting of bond by Ps in shareholder derivative suit b/c NJ had the right to impose cost of such litigation on unsuccessful litigant and so it had the right to prescribe mechanism for collection.  No conflict b/tw NJ law and FRCP 23.1, which doesn’t mention bond.

iv.  Ragan v. Merchants Transfer (1949) – SC held that federal court could not entertain action filed before statute of limitations expired but served on D after expiration.  FRCP tolled statute of limitations on filing, but state rule required service before tolling.  State rule won, so FRCP 3 and 4(m) are out in diversity cases, if outcome determinative.

v.  Results – outcome determinative test follows from Erie’s prescription against forum shopping, but tends to ignore state sovereignty/inequitable administration of laws; it also has the problem that everything could be outcome determinative in some situation.
d.  Direct Collision (Red Book Test?) - Hanna v. Plumer (1965) – P, from OH, filed diversity action in MA federal court for personal injury damages from SC car accident, allegedly caused by negligence of decedent, of whom D, from MA is now executor; P served D by leaving copies of summons and complaint w/ D’s wife at his residence, in compliance w/ FRCP 4; D answered, alleging action could not be maintained b/c MA General Laws require in-hand service in this situation; SC holds that when applicable federal rule exists and is in direct collision w/ state rule, federal rule trumps state rule; here, rules were not outcome determinative from the commencement of the action, they simply would have affected service; Erie does not indicate that a state rule should be used over a federal one, only to use state rule in absence of applicable federal rule.  Also, if rule is arguably procedural, it is, ergo, constitutional. (Red Book Test – is there federal rule broad enough to cover situation, and if so, is constitutionally applied to this particular case?)

i.  Harlan’s Primary Activity Test – look at who has primary authority/interest to control the activity in each individual case, and use whosever rule seems applicable.  (This cuts down on forum shopping created by always applying federal rule, but is hard test to apply.)

ii.  Strict Application of Direct Collision – Walker v. Armco (1980) – very similar to Ragan, statute of limitations tolling question, SC held that state rule governed over FRCP 3 b/c rules were not in “direct collision,” they could exist side-by-side w/o conflict.  (Later, SC found FRCP 3 to toll statute of limitations in West v. Conrail.)

iii.  Relaxation of Direct Collision – Burlington Northern RR v. Woods (1987) – AL statute granted P 10% damages on top of original for D’s unsuccessful appeal; FRCP allows appeals court to give 1x or 2x costs, and FRAP 27 allows award on interest on damages accruing during appeal; SC held that federal rule should apply b/c purposes of statutes were consistent, and federal rule occupies state statute’s field of operation so as to preclude its application in federal diversity actions.

iv.  Hanna and Co-Extensive Purposes – Stewart v. Ricoh (1988) – P had dealership agreement w/ D to market D’s copiers, w/ forum selection clause selecting Manhattan; relationship soured, P filed diversity suit in AL, D moved to transfer to NY under 1404 or for dismissal under 1406; AL DC denied b/c AL transfer law looked unfavorably on forum-selection clauses; SC used Hanna test, deciding that there was direct collision b/tw federal and state rules, as their purposes were co-extensive, determining that there was a federal rule broad enough to cover this situation, 1404, and that it was a valid exercise of Congress’ authority, as they have power to make federal court system w/ rules governing procedure in those courts, thus, the federal rule should apply.  (On remand, DC determined no connection w/ NY forum, so 1404 transfer was not warranted for convenience or in  interest of justice.  Stewart extended Hanna’s ruling to statutes as well as FRCP, but there is argument to be made that not the same smarties vetted these rules, so Stewart is aberration.)
e.  Mediation of Interests – Gasperini v. Center for Humanities (1996) – D made film w/ pictures borrowed from P, but on completion, could not find originals; P filed diversity action, D conceded liability, jury decided damages, based on P’s expert, but appeals court vacated judgment as materially deviating from reasonable compensation and ordered new trial unless P would agree to lessened damages; NY statute indicates that appellate court can review size of jury verdicts and order new trials if they “deviate materially from reasonable compensation”, but 7th Amendment says that no fact tried by jury should be re-examined, but trial judge only can review judgments that “shock the conscience of the court,” a less critical standard; SC melded state and federal rules together, doing a sort of Byrd balancing test, remanding to federal trial judge (federal procedure) to review the jury verdict against the “deviates materially” standard (state procedure).  (Here, extreme predictability problems, and there is no authority behind this law.)

f.  Personal Jurisdiction – apparently procedural, but no case cited.

g.  Unknown Situation – we know that when a federal rule (vetted by smart judges and Congress) or federal statute (vetted by Congress and President) directly collides w/ state rule/statute, the federal rule almost always applies, but what about a specific federal common law (vetted by one smart judge)?  Should federal position apply when in conflict w/ state position? 


2.  Unguided Erie
a.  Balancing Interests – Byrd v. Blue Ridge (1958) – P was injured on job for private contractor while installing power line to D’s substation; P sued D in diversity in SC, D said P’s claim was barred by SC’s Workmen’s Comp Act, but court found that it was not; question is, on remand, should issue of coverage by decided by judge, state’s custom, or by jury, DC’s custom; SC held that DC can use jury to determine issue b/c federal courts do not have to follow state customs and rules altering essential nature of federal court; b/c state had no particular reason for removing this from jury, federal constitutional interests in jury trial outweigh state’s interest, and the issue here is not outcome determinative, if it were, state law would apply.  (This test is difficult to apply when interests are not deeply rooted.)
b.  Gasperini’s mediation of interests and Guarantee Trust’s outcome determination could apply here.

3.  Reverse Erie – Felder v. Casey (1988) – in cases where federal substantive law is applied in state courts, there are occasions when use of state procedure does not adequately vindicate the federal right, and so state procedure is preempted, such that in this case, SC held that WI state courts were prohibited from applying WI notice-of-claims statute to federal civil rights claims filed in state court.  While states are normally free to use their own procedures in hearing federal questions, if the state procedures frustrate congressional intent or are outcome determinative, federal procedure must apply.  Also, Dice v. Akron.  (But there generally aren’t inequity or forum shopping issues in federal question cases, as both parties have equal access to federal courts, so application of state procedures is most likely not too burdensome or discriminatory.)
E.  Determining Content of State Law – how the federal court is supposed to determine and apply state law; judgments on state law from federal courts are never created binding precedent for the state courts.
1.  General rule – as a result of Erie, federal court is to look to state law as it is “announced” or as “it would be announced” by highest court of the state.  If the issue is as yet undecided by the highest court, do not look to lower court decisions, either use:
a.  Certification – federal courts have the ability (but are not required) to certify a question to state supreme court in order to get explanation/interpretation when there is an issue of unsettled law or outmoded or inconsistent precedents.

b.  De Novo Review of Findings of Law – look to trends, legislative developments, and other similar cases in order to determine what the highest state court would do.
i.  Salve Regina College v. Russell (1991) – P studied nursing at D, and D made her sign contract that made her continued participation in nursing program contingent on weight-loss; P failed to meet goals, withdrew, transferred to another school, and had to take an extra year to complete her degree; P filed diversity action alleging intentional infliction of emotional distress, invasion of privacy, and nonperformance of implied contract to educate her; DC directed verdict for D on all counts except breach of contract, where jury found for P, court saying that while RI has yet to apply doctrine in academic context, they would do so given the chance, and appeals court affirmed; SC held that appeals courts should review de novo DC’s determination of state law b/c appeals courts have more time for extensive reflection and legal analysis, in order to further goals of doctrinal coherence and economy of judicial administration.  (Appeals courts do, however, accept trial court’s findings of fact unless clearly erroneous b/c trial judge is closer to the action.  De novo review by federal appellate court is consistent w/ state appeals procedures on issues of law, so parties get same opportunities in each system.)
2.  Transfer and Choice of Law – Ferens v. John Deere (1990) – P lost hand in combine made by D; PA’s statute of limitations had expired for tort claims, so P brought diversity action in PA for contract claims and diversity action in MS for tort claims (knowing MS would apply their statute of limitations), then Ps moved to transfer MS action to PA under 1404, assuming statute of limitations would follow; PA consolidated two actions, but refused to honor MS’s statute of limitations, dismissing tort action; SC held that in 1404 transfers, choice of law rules, including statute of limitations, of original forum travel w/ the claim, extending VanDusen, whether P or D requested transfer b/c:

a.  1404 should not deprive parties of state law advantages that exist absent diversity, 
b.  1404 should not create/multiply forum shopping, and 
c.  1404 should turn on issues of convenience and interests of justice, not choice of law.
i.  Sun Oil v. Wortman (1988) – SC holds that a state may apply its own statute of limitations to a claim governed by another state’s law, it is neither “arbitrary or fundamentally unfair,” but state is not required to do so.  (This can lead to forum shopping, as in Keeton v. Hustler.)  So, in this instance, statute of limitations is procedural and indicates state’s interest in the claim.

3.  Foreign Law – FRCP 44.1 – should be thought of and treated just like law in any other circumstances, given all consideration that would be given to US federal/state law.

4.  Abstention Doctrine – SC says that if there is an issue of state law particularly of interest to state, federal court can stay case and wait for state declaratory judgment action to come down and then see if anything is left to decide.  This avoids duplicative litigation and inconsistent outcomes.  Federal courts cannot abstain from hearing a case b/c it involves unsettled issues of state law, however.
5.  Reasons to Eliminate Diversity Jurisdiction:

a.  federal docket is always expanding, and it is becoming harder to keep law uniform, 
i.  B/c of this, reaction is to deny standing, be stricter on res judicata, raise amount in controversy, redefine citizenship of corporations, limit supplemental and removal jurisdictions, and shift many cases to magistrates from judges.
b.  many bad results are created by federal courts misapplying state law,
c.  it creates grand opportunities for manipulation of system, like John Deere.

6.  Reasons to keep Diversity Jurisdiction:


a.  possibly bias issues are still a concern,

b.  by having two different courts that can hear basically same questions, it keeps both courts honest b/c other judges will rely on decisions,

c.  by getting rid of diversity jurisdiction, you don’t get rid of Erie problem in supplemental jurisdiction cases,

d.  diversity jurisdiction could be used for mass torts,
e.  efficiency purposes require that federal courts apply state law sometimes, so getting rid of diversity, federal courts would hear less state law cases and so would apply it poorly,

f.  attorneys argue in both state and federal court, so methods are interchanged and ideas are percolated.

h.  state dockets are equally as overloaded as federal dockets, if not more so.

VII.  Res Judicata – “the thing has been decided,” neither winners nor losers may relitigate, despite possible flaws in judgment.
A.  Claim Preclusion – forbids relitigation of same claim (by P or D) decided on the merits in a subsequent proceeding by same parties as in initial proceeding (or those in privity).  (Merger is used to describe when P wins the earlier action, bar is used to describe when P loses the earlier action.)

1.  Same Claim – parties must assert all claims arising out of same T/O that is subject of P’s claim.
a.  Rush v. City of Maple Heights (1958) – A: P sued City for PD from motorcycle crash on bumpy street and won; B: P sues City for PI sustained from crash; court holds that P is 
precluded from asserting second claim b/c PD and PI were the result of same T/O.

b.  Herendeen v. Champion (1975) – P is former employee of D, who voluntarily resigned and took position w/ competitor; A: P sued D in state court for fraudulently inducing him to leave in order to deprive him of benefits; court dismisses claim A on the merits; B: P sues in federal court, seeking benefits owed to him under pension plan; court held that claim B was a separate cause of action, not barred by res judicata b/c claim B issues were only mentioned in damages in claim A, applying this test, found in R2d, Judgments 24:
i.  Undermining Test – whether a different judgment would impair/destroy rights established by first judgment,

ii.  Evidence Test – whether same evidence is necessary to maintain second action,

iii.  whether essential facts and issues were in both.

c.  Contract Claims – when there are past-due installments on a contract, a single suit must be brought to recover entire past-due amount, or in the case of an acceleration clause, the entire amount to be owed.  But on negotiable instruments, holder of bond can bring separate claims to receive interest payments.
d.  Tort Claims – when D engages in conduct that causes recurring/continuing harm to P, P may bring consecutive actions when nuisance is “temporary,” but must resort to a single action for present and future harm when nuisance is “permanent”; it is hard to distinguish b/tw the two.

i.  Boomer v. Atlantic Cement (1970) – D is cement plain in upstate NY which pollutes town w/ dust; residents sue for injunctive relief, but court says D is important source of jobs, so instead awards compensatory damages; if condition is permanent, Ps can’t sue again, if condition is temporary, Ps can sue each time act occurs (even if new resident moves in, he is considered in privity w/ Ps); but, if technology advances such that pollution can be diminished, Ps could ask for reopening of prior judgment by Rule 60, saying that w/ all due diligence, new technology could not have been discovered by first trial.

e.  Possible Other Tests to Determine if Claims are the Same:


i.  Wrongs Test – how many wrongs did D commit?

ii.  Modern, Restatement Test – look at relationship b/tw the claims, parties expectations, and business custom, like Gibbs supplemental jurisdiction test (“common nucleus of operative fact”); P must bring all claims arising from same T/O at once.

2.  Same Parties – Vasu v. Kohler (1945) – relationship b/tw insured and insurers may give rise to privity, but does not have to, as parties may have different strategies, interests, or needs.
3.  On the Merits – matter of considerable dispute

a.  Costello v. US (1961) – P became citizen in 1925, but citizenship was revoked in 1959 b/c citizenship was procured by concealment of material fact or willful misrepresentation; A: US brought denaturalization complaint but was dismissed b/c wiretapping may have affected govn’ts case; B: US brought new denaturalization complaint, and P says earlier dismissal should be construed as w/ prejudice b/c it did not specify “w/o prejudice” as per FRCP 41; SC held that govn’t is not barred from second claim b/c first never went to merits, D never had to defend anything, was not harassed.

i.  Not “on the merits” dismissals – “dismissal w/o prejudice”
· defective pleadings, 

· voluntary dismissals,

· defective parties, 

· misconception of forum of proceedings, 

· lack of jurisdiction (PJ or SMJ), 

· improper venue,

· expiration of statute of limitations (arguments for both sides, Shoup court says it is “on the merits”),
· failure to comply w/ court order.

ii.  “On the merits”
· involuntary dismissals,

· dismissals for failure to state a claim, 12(b)(6),

· settlement agreement,

· default judgments.

b.  Dozier v. Ford (1996) – A: P filed breach of warranty claim against D for compensatory and punitive damages, but it was determined punitive damages were unavailable, so claim was dismissed w/o prejudice for lack of jurisdictional amount; B: P moved, filed new claim for compensatory damages greater than jurisdictional amount; court held that claim was barred from federal court for lack of jurisdictional amount, dismissal w/o prejudice simply permitted P to refile in state court, it did not permit relitigation of whether there was federal jurisdiction. 

i.  Dissent View – sees no difference b/tw Costello and Dozier, b/c in Costello, P did not file affidavit at all, in Dozier, P filed defective complaint, either of which could have been fixed prior to dismissal.  There is no reason a total incompetent can refile but a partial one cannot.


4.  Changed Circumstances 

a.  Change in Law - Federated Dept. Stores v. Moitie (1981) – A: 7 civil suits were filed against D in federal court, based off of US antitrust action, DC dismissed all, but 5 Ps appealed and were later reversed and remanded for trial; B: 2 Ps who didn’t appeal dismissal refiled in CA state court, Ds removed to federal court, then moved for dismissal for res judicata, granted by appeals court for “public policy” and “simply justice” reasons; SC held that res judicata must be applied evenly and not w/ regard to fairness, an in this case, an erroneous judgment cannot be corrected by collateral attack, only by direct review; Ps cannot reap benefits derived by other parties, a change in law is not a relitigation opportunity.
b.  Change in Interpretation of Law - Harrington v. Vandalia-Butler School District (1979) – A: P brought suit against D for sex discrimination under Title VII of Civil Rights Act, but not under 1983 b/c SC had earlier ruled that 1983 did not allow local govn’ts to be sued for damages; P won damages in trial court, then was reversed, then on appeal, SC reversed earlier ruling on 1983; B: P filed second suit under 1983; court held that claim B was barred by res judicata b/c P was free to challenge previous SC judgment on 1983 in first suit but chose not to.
c.  Aggravation of or Latent Injuries – majority rule is that where P’s injuries are aggravated following initial litigation, further litigation is barred; this can be problematic in latent injuries, where statute of limitations may run by the time the extent of injury is discovered, but P can sue for future injuries, difficult to prove, but possible to get medial monitoring or health insurance instead of just speculative damages.
d.  New Evidence – even if P discovers new evidence not asserted in first proceeding, res judicata bars relitigation, except in cases described in FRCP 60 which permits relitigation in cases where evidence could not have been discovered earlier even w/ exercise of due diligence.

e.  Equity Decisions – claims for specific performance are treated just like all other claims.
5.  Defenses – res judicata applies to both Ps and Ds, and D who gave up opportunity to assert a defense or counterclaim in first proceeding may be precluded from asserting it in subsequent proceeding.

a.  Mitchell v. Federal Intermediate Credit Bank (1932) – B: P sued in state court for accounting b/tw him and Bank, but parties agreed to hold this case pending resolution of matter in federal court; A: in federal court, Bank sued P, and as defense, P pled same facts alleged in state action, but did not counterclaim for affirmative relief; federal action concluded for P; court then held that P’s claim B was barred by res judicata b/c it was indivisible from issues raised in the prior federal judgment (arose from same T/O) and should have been asserted as counterclaim.  “One who has availed himself of a part of a single claim or obligation in an action or defense is estopped from enforcing the remainder of it.”
b.  Compulsory Counterclaims, FRCP 13 – Restatement position is that when D can impose a counterclaim, but chooses not to, he is precluded from later asserting that claim if counterclaim is compulsory by state or rule of court, or if relationship b/tw counterclaim and P’s claim is such that successful prosecution of second action would nullify initial judgment or impair rights established in initial action.  (But, can’t require cross-claims, allies fighting against one another, for res judicata purposes.)


6.  Purposes of Claim Preclusion:



a.  ensure the judgments are final,




b.  protect parties from additional or inconsistent litigation,



c.  prevent double recovery,




d.  alleviate burdens on judicial resources, efficiency concerns.
B.  Issue Preclusion – aka, collateral estoppel, forbids relitigation of specific determinations made in prior proceeding, i.e. D was negligent, there was a contract; may be asserted on behalf of someone who did not participate in initial proceeding, but only against someone who was party in prior proceeding; always used for issues of fact, usually used for issues of law.

1.  Stare Decisis – judicial decisions set precedent against which later cases will be judged.

2.  Requirements for Issue Preclusion:



a.  Issue of fact or law was actually litigated and determined by valid final judgment,

i.  Actually litigated - when issue is raised by pleadings and submitted for determination, issues is considered “actually litigated,” but when party fails to pursue issue at trial, stipulates to the fact, fails to raise issues as affirmative defenses, or suffers a default judgment, the issue is not generally deemed to be “actually litigated.”

ii.  Valid Final Judgment 

· Not valid final judgment:

· default judgment,

· settlement (there are other reasons to settle than b/c issues are decided),

· statute of limitations dismissals,

· improper venue dismissals,

· lack of PJ dismissals,

· if claim can’t possibly be brought up in first court.

· Valid final judgment:

· case has gone to trial and appeal has occurred,

· prior defense of no SMJ, that lost,

· Exceptions where SMJ defect is glaringly clear, if judgment is so bad it obstructs administration of law, or court is so inadequate that administration of judgment amounts to lack of procedural fairness.



b.  That determination was essential to that judgment,

i.  General verdict – no issue preclusive effect b/c you can’t be sure what issues were decided on.

ii.  Special verdict – possibly no issue preclusive effect b/c we want to make sure that the issues were actually decided and necessary for the judgment; when there were two adequate bases of determination, you don’t know which was the necessary one, so neither issue is precluded.



c.  That determination is material to second action.

2.  Traditional Application – even if subsequent claim is not barred by claim preclusion (either b/c claim is considered distinct from first, or parties are not the same), an issue adjudicated in first proceeding may bind a party in the subsequent, unrelated litigation if the same issue arises.

a.  Little v. Blue Goose (1931) – decedent was killed when his car collided w/ bus of D; A: D sued decedent for PD and won; B: while A was pending, decedent sued D for PI; court held that first verdict estoppes the second b/c material issue of negligence was already determined.
3.  Modern Application – expanded applications of claim preclusion and compulsory counterclaim rules often preclude relitigation on these grounds, rather than issue preclusion.

a.  Kaufman v. Eli Lilly (1985) – 15 similar DES actions are pending; A: jury verdict against D; B: P wants to preclude D from relitigating 6 issues determined in A; D argues against estoppel b/c cases don’t raise identical issues, there are indication that A was compromise verdict, there are judgments inconsistent w/ A, and A was based on legal theory not adopted in forum B; court holds that D is precluded from relitigating 5 issues determined in A, but not the 1 issue not challenged and thus not fully litigated or determined.



4.  Exceptions to General Rule of Issue Preclusion: (R2d-J 28)




a.  Party against whom preclusion is sought could not have obtained review of first judgment,




b.  Issue is one of law and





i.  two actions involve substantially unrelated claims, or

ii.  new determination is warranted in order to take account of intervening change in applicable legal context or otherwise to avoid inequitable administration of laws,

c.  New determination of law is warranted by differences in quality or extensiveness of procedures followed in two courts or by factors relating to allocation of jurisdiction,

d.  Party against whom preclusion is sought had a significantly heavier burden of persuasion in initial action, and now burden has shifted,

e.  There is a clear and convincing need for new determination of issue b/c


i.  of potential adverse impact on public interest or interests of third parties,

ii.  it was not sufficiently foreseeable in initial action that issue would arise again, or

iii.  party sought to be precluded did not have adequate opportunity or incentive to obtain full and fair adjudication in initial action.

5.  Factors Affecting Non-Party to Initial Action’s Ability to Use Issue Preclusion: (R2d-J 29)

a.  Would treating issues as conclusively determined be incompatible w/ applicable scheme of administering remedies in actions involved?

b.  Does the forum in the second action afford party against whom preclusion is asserted procedural opportunities that were not available in first action and could effect result?

c.  Could party seeking to invoke favorable preclusion or avoid unfavorable preclusion have effected joinder in first action?

d.  Was the determination relied on as preclusive inconsistent w/ another determination of same issues?

e.  Was prior determination affected by relationship among parties that are not present in second action?

f.  Will treating issue as conclusively determined complicate determination of issues in subsequent action?

g.  Was issue one of law where treating it as conclusively determined inappropriately foreclosed opportunity for obtaining reconsideration of legal rule on which it was based?

C.  Parties – only one who is party to litigation and subject to court’s jurisdiction is bound by judgment.


1.  Privity
a.  General Foods v. MA Dept. of Public Health (1981) – A: Grocery Store Manufacturers alleged MA’s food labeling regulation was unconstitutional, D wins; B: Ps, one a member of organization who was P in A and payer of some of the legal fees in A, the other not at all party of A, allege same violations; court holds that General Foods impliedly consented to being a party to first action b/c of its representation by the trade union P in A, but Rich-Seapak was not party to first action, so is free to pursue claim.

i.  Subsidiary/Parent – here, subsidiary was not bound by participation of its parent in prior litigation, but if situation were reversed and subsidiary was party to first action, parent, as virtual representative, would be bound.

b.  Principle of Secondary Entitlement – where someone’s rights are wholly dependent on another’s, that person will be bound by litigation conducted by the other; settled rights are not altered simply b/c a right or obligation has been transferred from one person to another.

c.  Substantive Legal Relationships – often determine how a judgment for/against one party to a relationship affects the other party (guaranty, surety, bailment, indemnity, insurance).

d.  Appearance in Different Capacities – same party appearing in different capacities is occasionally treated as a different party for preclusion purposes.

i.  Hurt v. Pullman (1985) – A: Pullman sued Hurt for declaration of limited liability under worker’s comp law, and court found Hurt 40% impaired; B: Hurt sued Pullman as trustee of pension plan for benefits due in the event of total disability; court allowed claim B, saying that in A, Pullman represented his own interests, in B, he acted as fiduciary for all contributors to pension fund.


2.  Mutuality – trend in the law towards allowing third parties, not prior parties or those in privity w/ them, to take advantage of prior adjudications against their opponents, but traditional view prohibited nonparties from using favorable findings as issue preclusion against a prior party; generally requires fully consistent judgments.
a.  Defensive Nonmutual – D is asserting another party’s victory against P as a defense. 

i.  Bernhard v. Bank of America (1942) – Sather lived w/ Cook and authorized him to make drafts against her bank account at SFNB, then Cook opened another account in her name at FNB, where he deposited money for her expenses, from SFNB account; later, Sather gave permission for transfer of entire balance of SFNB account into FNB account, then Cook put this money in BOA; A: when Sather died, Cook was executor, but resigned, w/ court settling the BOA account, declaring it was gift from Sather to Cooks; B: P, new executrix, sued D to recover the money in that account, alleging Sather never authorized withdrawal; court held that despite the fact that D was not party to claim A, it can assert issue preclusion against P b/c it was same issue and on the merits, and there is no compelling reason to require mutuality.
ii.  Blonder Tongue v. Univ. of IL (1971) – A: patentee sues alleged patent infringer, infringer wins; B: patentee sues second alleged patent infringer, second infringer can use A as nonmutual defensive issue preclusion against patentee.  (Can only use judgments against those who would be bound by them, those who have had a full fair day in court.)

iii.  Efficiency Purposes – creates pressure on P to join every D possible, thereby minimizing litigation, creating efficiency.

iv.  Problem w/ Patent Cases – patent holders have to keep suing violators, but once patent holder loses one case, they are issue precluded from bringing another.

b.  Offensive Nonmutual – P is asserting another party’s victory against D to preclude D from contesting issue of liability; courts are more cautious w/ this.

i.  Parklane Hosiery v. Shore (1979) – A: SEC brought action against Ds, alleging that D issued materially false and misleading proxy statement, and obtained declaratory judgment; B: P brought stockholder’s class action against D, w/ same claim, and wants D estopped from relitigation these issues; court held that P can use offensive nonmutual collateral estoppel against D b/c P could not have joined w/ SEC in A and b/c D had every incentive to litigate A strenuously.  D’s right to trial by jury was not held to be that important.
ii.  Martin v. Wilks (1989) – A: black firefighters sue City for integration, so that racial composition of fire dept mirrors racial composition of City, Ps win; then City has to do layoffs, has to layoff some white guys w/ more seniority to maintain racial composition; B: white firefighters sue City b/c they want City to lay off newer firefighters; trial court says issue of integration of fire dept has already been decided, and white firefighters could have joined in first claim, should not have been “wait-and-see-ers”; SC held that white guys can bring claim B b/c City should have joined them in A if they wanted to be free of claims by them.  (Then, Congress passed statute, probably not constitutional, that says if you deliberately bypass a civil rights action, then you are precluded from bringing second claim, so this is no longer good law!)
iii.  Guidelines for Appropriate Use:

· where P could not easily join in first action (no “wait-and-see-ers” allowed), 

· where D had sufficient incentive to litigate strenuously,

· where D had similar procedural advantages in first action (convenience of forum, joinder of necessary parties, availability of witnesses, discovery opportunities, flexibility in pleadings, right to jury trial, though that was not so important in Parklane),

· courts should have broad discretion to determine appropriate use.

iv.  Inefficient Result – creates incentive for Ps to stay out of first action, thereby increasing litigation, creating inefficiency.

c.  Problems w/ Nonmutuality 

i.  Factfinders might determine the issues one way when looking at one set of parties, and would possibly find the other way if looking at the other set.

ii.  Lots of issues are litigated at trial, and a party might not fight as hard on an issue as she would if she knew it would be used against her later.

iii.  In the case of potential compromise verdicts, mutuality should be required, otherwise, tort liability is undermined.



d.  Ameliorating Principles Governing Application of Issue Preclusion:

i. Equivalent opportunities to litigate b/tw two forums (presence of jury doesn’t seem to matter),

ii.  Sufficient incentive to litigate in first case,

iii.  Potential for compromise verdicts,

iv.  Inconsistency of outcomes,

v.  Burden/standard of proof

vi.  Appealability of first judgment

vii.  Nonmutual cases – are matchups so different that issue should not be precluded,

viii.  Problem of “wait-and-see-ers”

ix.  Difficulty in use or determination of use of issue preclusion (is it worth it?),

x.  Intervening change in law

· Commissioner v. Sunnen (1948) – A: IRS sues D b/c they want taxes on his copyrights, but he’s assigned them to wife, b/c her income is lower, less taxes, no joint tax returns; Congress makes new law to allow joint returns; B: IRS sues Sunnen again for taxes for a different year, so no claim preclusion, but D says issue preclusion b/c question of assignment to wife was already decided; SC held that changes in legal climate permit relitigation.  (Applies to changes in tax, securities, antitrust, and civil rights law, at least.)

· Reliance Interests – US v. Moser – A: P, West Point cadet, gets declaratory judgment that he will get pension for Civil War veterans; later US decided judgment was wrong; B: P wants pension; SC says issue is precluded, despite change in law b/c parties were in heavy reliance on prior judgment.

3.  Quasi in Rem Problem – if QIR is still a valid exercise of jurisdiction, possibly in cases where it is simply impossible to find D or get jurisdiction over him, we could use QIR to gain a judgment only up to the value of the land.  So, claim and issue preclusion could not be used against D in a later action b/c this would make D liable for more than the value of the land in the first action.  (This is another reason QIR might not have survived, b/c it would cause the proliferation of lawsuits, straining judicial resources.)

D.  Litigating Against the US
1.  Normal Situation – generally, claim and issue preclusion operate no differently w/ govn’t as litigant, and always operate the same when same litigants are involved.

2.  Exceptions – govn’t is biggest repeat litigator of all, so unrestrained use of issue preclusion would be bad b/c:


a.  it would require govn’t to vigorously contest and appeal every lawsuit it was involved in,


b.  putting great strain on resources, and


c.  preventing percolation of important issues of law among circuits, and


d.  putting restraint on ability of govn’t to change law.

3.  Issue Preclusion, Nonmutual Estoppel – US v. Mendoza (1984) – US promises Filipinos citizenship for fighting w/ US during WWII, A: US neglected to provide mechanism for naturalization, Filipinos win; B: another Filipino wants to use issue preclusion to take advantage of that judgment; SC barred use of nonmutual issue preclusion against US b/c govn’t was more likely than any private party to be involved in lawsuits against different parties that involve same legal issues, and that nonmutual preclusion would be inappropriate given the nature of govn’t litigation, depriving court system of percolation, and forcing govn’t to appeal cases that it doesn’t want to (b/c of docket concerns or limited resources) and not taking into account changes in administrations.
4.  Issue Preclusion, Mutual Estoppel – US v. Stauffer (1984) – EPA statutes provides for plant inspections, US has private inspectors go b/c not enough EPA officials; A: P doesn’t want private inspector who is actually competitor inspecting, court held that no non-EPA official can inspect; B: US wants to use non-EPA inspector in plant in another state, P says issue preclusion, US says it can’t be issue precluded; SC held that US is bound on mutual issue preclusion, so as to avoid harassment of P; if US wants to go after another plant and can get a different rule from court, they can come back to P.
E.  Intersystem Preclusion – may represent incursion into sovereign prerogatives of enforcing state, but does create interjurisdictional uniformity as well as protection of reliance in trusts and stability of outcomes in federal system.

1.  Applicable Laws
a.  Full Faith and Credit Clause – Article IV – full faith and credit will be given in each state to the public acts, records, and judicial proceedings of every other state.

b.  1738 – implementation of full faith and credit, records and judicial proceedings of any court of any state shall have same full faith and credit in every court in US as they have in the courts of the state from which they are taken.


i.  Exceptions:

· 1738A – more than full faith and credit must be given to child custody determinations left open for modification; second state must treat it as closed. 

· Hague Convention says that in child custody disputes, PJ only exists where original decree was issued.

· 1738C – states do not have to give full faith and credit to other state’s determinations on marriage (specifically same-sex marriage).



2.  Interstate Enforcement – governed by 1738



3.  State/Federal Enforcement – governed by 1738

a.  Allen v. McCurry (1980) – A: police officers seized items from P’s home w/o warrant, only those w/in full view were allowed as evidence in state criminal action against P, who was convicted; B: P filed 1983 action in federal court, alleging 4th Amendment violation, Ds seek issue preclusion to prevent P from relitigating search-and-seizure question already decided against him in state court; SC held that P already had full, fair day in state court and is precluded from having another in federal court w/o evidence of unfairness in state court.  
i.  1983 is not exception to full faith and credit, if it were, it would be explicit in statute, like 1738A and B. The argument could be made, however, that 1983 should be exception, seeing elements from Parklane.
ii.  Haring v. Prosise (1983)– criminal D did not make illegal search and seizure argument at all in first trial (and b/c it was criminal court, it could not have been brought up as cross-claim), so issue was never determined, and it can be litigated in federal court under 1983.

iii.  Dreyfuss thinks 1983 was created for people who don’t like state court and want to get to federal court, so she hates this decision.

b.  Marrese v. American Academy of Orthopedic Surgeons (1985) – Ps are certified orthopedic surgeons who applied for membership in D but were denied w/o hearing or explanation; A: P filed claim in state court alleging violation of associational rights, but action was dismissed for failure to state a claim; B: Ps filed claim in federal court based on same events, alleging antitrust violations which could not have been filed in state court, though nearly identical claims could have been; D moved for dismissal on claim preclusion grounds; SC held that DC must first determine if IL state preclusion law bars litigation of federal antitrust claims, if not, then 1738 does not either.  (This is a silly thing to do b/c IL cannot possibly know if claims exclusively w/in federal jurisdiction are precluded by first state action.  Probably, if there were no IL antitrust law, SC would have allowed this claim to proceed.)

i.  Options of dealing w/ this, none selected by SC:

· Ps could not have brought federal antirust claims in state court, but could have brought state antitrust claims there; having failed to do so, they should be precluded.

· Ps could have brought federal antitrust claims in federal court at same time as they brought state common law claims; having failed to do so, they should be precluded.

· Ps could have brought both federal antitrust claims and state law claims in a single federal proceeding under supplemental jurisdiction; having failed to do so, they should be precluded.

· B/c federal antitrust claims are w/in federal court’s exclusive jurisdiction, claims could not have been joined w/ state claims in state court; thus, Ps are free to bring claims in federal court now.

c.  Federal Interest in the Claim – Lyons v. Westinghouse (1955) – A: Westinghouse sued Lyons in state court for breach of contract, and Lyons asserted that contract was void b/c it was in violation of federal antitrust law, but court rejected that defense; B: Lyons sued Westinghouse for violation of federal antitrust laws; court would not give collateral estoppel effect to A b/c it would undermine federal court’s exclusive jurisdiction over antitrust claims if prejudgment elsewhere had preclusive effect.

d.  Class Actions – Matsushita Electric v. Epstein (1996) – A: DE court approve global settlement of state law claims brought as class action in DE, releasing not only state claims that were subject of action but also federal claims, including antitrust claims w/in exclusive jurisdiction of federal court; B: parallel litigation in CA federal court for antitrust claims were dismissed for failure to state a claim; D wanted DE settlement to bar further claims by those who failed to opt out; SC agreed, held that DE state court has power to approve global settlement that encompasses exclusive federal claims.
e.  State Administrative Agency Adjudication – Univ. of TN v. Elliot (1986) – SC held that unreviewed state administrative determinations did not collaterally estop P from subsequent Title VII claim, but once P used court system, she would be estopped.  When state agency acts in a judicial capacity to resolve disputed issues of fact, federal courts should give fact-finding by agency the same preclusive effect to which it would be entitled in state’s courts.


4.  Federal/State Enforcement – governed by federal common law, not 1738
a.  Symtec v. Lockheed Martin (2001) – A: CA federal court hearing state law claims, dismissed; B: MD state court, hearing same state law claims, but now under MD law; SC held that a federal judgment should have the same effect as a state court judgment would, so in cases where the first judgment comes from a federal court, it will have same res judicata effect as it would if issued by court in state in which federal court sits, unless the federal interests are strong and conflicting w/ state law.  (This takes care of Erie friction, adopting federal common law but incorporating state law into it.)

5.  Federal/Federal Enforcement – in theory, federal preclusion rule should be the same all over, but sometimes circuits split on interpretation of the rules, but generally, it is the first circuit’s res judicata rule that applies, so that parties may plan their affairs accordingly.
6.  International Enforcement – generally, states determine whether a foreign judgment is going to be enforced, but this is strange b/c state do not have foreign policy.  
a.  Comity Rule – used by most states, “do unto others as you would have them do unto you.”
b.  Reciprocity Rule – used by some states, only enforcing foreign judgments if that foreign country would enforce yours.  
But this doesn’t totally answer question on claim/issue preclusion, though they are aspects of enforcement of judgments.  Generally, a US court will use foreign court’s issue/claim preclusion doctrines to determine the effect of the first judgment, but the rules in most countries are not as extensive as ours, and as a result, US courts don’t often refuse to hear a claim on foreign issue/claim preclusion grounds.
7.  Law of the Case Doctrine – A case doesn’t get decided all at once, there are decisions going on through the whole process, so the rule is that if the issue was fully and fairly litigated the first time, it is done, it becomes the law of the case and will generally not be reviewed.  But, motivations, rationales change and there is some flexibility to getting something re-examined, and it is worthwhile to try.
8.  Relief from Judgment – used instead of collateral attack, asking first court to reopen the case, under FRCP 60. 

a.  FRCP 60 – Relief from Judgment or Order 


(a)  Clerical Mistakes – may be correct at any time by court at its own initiative or on motion.

(b)  Mistakes, Inadvertence, Excusable Neglect, Newly Discovered Evidence, Fraud, etc. –

on motion and on just terms, court may relieve party from final judgment, order, or proceeding for following reasons:


(1)  mistakes, inadvertence, surprise, or excusable neglect,

(2)  newly discovered evidence which by due diligence could not have been discovered in time to move for new trial,

(3)  fraud, misrepresentation, or other misconduct of adverse party,

(4)  judgment is void,

(5)  judgment has been satisfied, released, or discharged, or a prior judgment upon which it is based has been based reversed or vacated, or it is no longer equitable that judgment should have prospective application,

(6)  any other reason justifying relief from operation of judgment.




Motion must be made w/in one year of judgment for 1, 2, and 3.

b.  Deworth v. Baldinger – A: Monet stolen during WWII, went on exhibit years later, and original owners wanted it back; decided by NY law in federal court, who apply a very stringent test, current owner of the painting wins b/c first owner didn’t use enough diligence to find painting after war.  Then, very similar case went through NY state courts, and it came out the other way.  B: first P goes back to first court and asks them to change their mind, reasons listed in FRCP 60, where it looks like a case could be reopened if first court got it wrong, but second circuit says no, Rule 60 should be interpreted in light of res judicata concerns, and defects that existed at the time of the first case (like witness w/ amnesia) can be used, but anything new that comes up after judgment can’t be used as basis for reopening judgment.  (But, on appeal, case was reopened.)
VIII.  Rule 11 


A.  Applicable Rule – FRCP 11 
(a)  Signature – every pleading, written motion, and other paper must be signed by attorney of record or by unrepresented party.
(b)  Representations to Court – by presenting court w/ pleading, written motion, or other paper, attorney or unrepresented party is certifying that to the best of the person’s knowledge, information and belief, formed after an inquiry reasonable under the circumstances, 



(1)  it is not presented for any improper purpose,

(2)  the claims, defenses, and other legal contentions therein are warranted by existing law or by a nonfrivolous argument for the extension, modification, or reversal of existing law or the establishment of new law;

(3)  the allegations and other factual contentions have evidentiary support, or if specifically so identified, are likely to have evidentiary support after a reasonable opportunity for further investigation or discovery; and

(4)  the denials of factual contentions are warranted on the evidence or, if specifically so identified, are reasonably based on lack of information or belief.



(c)  Sanctions 



(1)  How initiated:

(A)  By Motion - Safe Harbor Provision – motion should be served but not filed w/ or presented to court unless w/in 21 days after service of the motion, the challenged paper, claim, defense, contention, allegation, or denial is not withdrawn or appropriately corrected.

(B)  On Court’s Initiative
(2)  Nature of Sanction, Limitations – imposed sanction will be limited to what is sufficient to deter repetition of such conduct
 B.  Garr v. US Healthcare (1994) – WSJ published article on USH’s possible false and misleading statements; lawyer Malone read it, researched it, found client Greenfield on a list of shareholders, and filed shareholders class action the same day; next day, Malone filed another class action on behalf of Strunk, identical to Greenfield’s; same day lawyers Levin and Sklar talked to Malone, decided case was good idea, and filed exact same complaint on behalf of Garr; then USH moved for imposition of sanctions pursuant to Rule 11, unhappy w/ cut-and-paste nature of complaint; then Greenfield decided he wanted out of the class action after reading complaint, so USH also filed for sanctions on Malone for failure to make reasonable inquiry as to whether Greenfield could represent P class; DC court that Malone made a reasonable inquiry, but Sklar and Levin did not, just relying on the work of Malone and WSJ article, doing no outside research, but Malone did not make a reasonably inquiry w/ respect to the allegation that Greenfield adequately represented P class.
C.  Anderson v. County of Montgomery – the duty to investigate is non-delegable, so courts have held it unreasonable for lawyer to rely on client’s representation of the facts if some independent corroboration is readily available.

D.  Securities Reform Act of 1995 – imposes specific pleading and certification requirements in securities cases like Garr, requiring that P must certify that 
1.  he is not acting at behest of counsel, 
2.  he is familiar w/ subject matter of complaint, and 
3.  he has authorized initiation of litigation.

E.  Business Guides v. Chromatic Communications – P alleged that D was copying their phonebook, as evidenced by appearance of purposely inaccurate listings in both books.  Court clerks verified their accuracy w/in one hour.  Court imposed sanctions on P, a represented party, b/c court held P to same duty of reasonable investigation as applied to attorneys.  Monetary sanctions against a represented party may not be imposed for asserting legally frivolous claims, only for inaccurate factual assertions.
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