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A.  Law v. Equity

Law
· Back in the day, the Chancellor who made writs (“what would happen if . . .”) and then a jury was called by a sheriff to find the facts

· Only cases here have a right to trial by jury, these can award monetary damages.

Equity

· Back in the day a chancellor (not a jury) decided all the facts and then issued a decree (an injunction), which granted specific justice.  

· Can also put people in jail (direct justice).

· If you can be awarded monetary damages, then you can’t ask for an injunction.

· If you have also done wrong, you can’t get relief for a wrong done to you here (the ( can say the ( has “unclean hands,” but the ( could go to into court of law)

The federal system only has one court now, but it does both.  Delaware still keeps them separate: corporations go to courts of equity (they don’t do much else than corporate cases).

B.   Questions Asked in Federal & State Court

Federal Court:

· Statute or rules: did Congress do it?

· Constitutional question: can Congress do it?

· Limited jurisdiction

State Court

· Did state legislature do it?

· Under state constitution, can the state legislature do it?

· Under the U.S. Constitution can the state legislature do it?

· General jurisdiction

C.  Final Judgment and Interlocutory Appeal Rules/ Pre-Trial Stays

§1291 Final Judgment Rule: Makes you wait until the end of the trial and all objections are heard by appellate court at once.  Basic notion of this is that it is more efficient to try the case to the end before an appeal because maybe the error will be made in the winner’s favor (they won’t appeal).

§1292 Interlocutory decisions: Exception to §1291.  Allows an appeal during the trial before the trial court’s final ruling.  Done if an issue is important enough  (can be brought by parties or the district court itself), may involve legal points necessary to determine the outcome of the case.

Pre-trial stays:  Must ask

1. Likelihood of success on the merits (the Court is deciding before trial if the requestor is likely to win)

2. Will the person be irreparably hurt without the stay (i.e. that the other side gets rid of evidence)

· Temporary Restraining Order: don’t have to notify other side.

· Preliminary Injunction 

I.  Justiciability: is the controversy justiciable, is it the kind of case the court is used to hearing? 

1.  Policy - Justification for Decisions or Doctrines

· Floodgates: don't want the courts to be flooded with cases, keep amount of cases in courts to keep at a manageable level.

· Finality: Courts don't want to hear a case that has already been given a full fair hearing, let people go on with their lives

· Res judicata: Each person has right to one full, fair hearing of their grievance.  After the case is decided it cannot be brought again.  Exception - A decision in quasi in rem is not subject to res judicata.

· Adversary system: Are the best parties in court? - important decision given stare decisis.

· Don't want rule on books  as precedent if wrong parties are litigating.

· Redressablity: can the Court’s decision make a difference?  This has to do with the conservation of limited judicial resources and the esteem of the Court, because courts don’t want to decide and then have nothing happen – would shale people’s confidence in the system

Ways to get rid of cases:

· Motion for summary judgment: this is an actual decision, where the court takes everything presented so far (pleadings, etc.) and says law may favor one side or another, but there aren’t enough facts for the law to be applicable.  If there are no material facts then no need for a jury trial.

· Motion to dismiss (Rule 12): certain cases must be aborted (i.e. lack of jurisdiction, improper venue, etc.).  Courts treat the un-justiciable as dismissible.  One objection is a motion to dismiss for failure to state a claim on which relief can be granted (12(b)(6)).  This is the opposite of summary judgment.  Here all the facts exist but nothing can be done because there is no law.  Like a stay this asks if the claim can succeed before the trial, if there is a certainty of victory.  If not the court dismisses.  This is called a demurrer, it raises the question of what law is on this issue. 

· This challenges the merits of the complaint (as opposed to other Rule 12 objections – personal jurisdiction, venue, form of process, or method of service of process – which are procedural).

· Under Rules 12 (g) and 12(h): any Rule 12 procedural objection must be made in the (’s first response to the complaint.  If ( does not do so, he waives the defense for all time.  However 12(b)(6) can be made later.  

 2.  Standing: This is a judge made rule, but rooted in the constitutional restriction that courts may adjudicate only “cases or controversies” from Article III.  This is done on a case-by-case basis.  Courts want the best people to litigate (those most affected, injured directly).  The courts require this also because they don’t want to open the floodgates to general questions by those uninvolved.  To have standing a party must pass a two-part test:

1. that the challenged conduct has caused injury in fact (this is the most important part), and

2. that the interest sought to be protected is within zone of interests to be protected or regulated by statutory or constitutional guarantee in question (this is the zone of interest standard).  In cases in which the Constitution specifically requires protection of a minority the court can protect the minority (i.e. from Congress), if you are one of the minority to be protected, you have standing.  Congress can also create special interests or expand on those from the Constitution.  This test is usually satisfied when there is no special reason to deny standing.

Ex-Cello-O Corp. v. City of Chicago: Ex-Cello-O has no standing.  Chicago has banned paper milk containers.  ( manufactures machines that make these containers.  Another ( actually makes the bottles themselves.  Each ( wanted a declaratory judgment that the ordinance didn’t prohibit using paper milk containers, or if it did that it was invalid (unconstitutional).  

· Courts prefer non-constitutional arguments because constitutional judgments affect everyone and it’s hard to change the Constitution.

· The court said neither party had standing, not because their was no case or controversy, but because the court has limited resources and the (’s weren’t intimately affected.  The court has no jurisdiction over incidental or indirect damage.  This is a floodgates argument: something affecting the economy could affect a lot of people but they can’t all bring suit (otherwise the factory workers, etc. could sue).  

· Ex-Cello-O would have fared better in local court, the federal court didn’t want to overrule a local ordinance.

Bennett v. Spear: ( does have standing.  The Bureau of Reclamation said it’s going to follow the Fish and Wildlife Service’s Biological Opinion that says the Klamath Project threatens some endangered fish.  The Bureau will impose minimum water level restrictions on lakes in the area.  The (’s are suing over the effect this will have on their “recreational, aesthetic, and commercial interests.  In ruling in favor of the (, the Court asked three questions:

1. does the “zone of interests” test apply to claims brought under the citizen-suit process of the ESA

2. do the (s have standing under “case or controversy” requirement of Article III.  Congress actually addressed standing when it said “any person,” if they hadn’t meant this, they would have been more restrictive.

3. is the (’s injury “fairly traceably” to the Service Biological Opinion and will it “likely” be redressed by a favorable decision (redressability).

Raines v. Byrd: Members of Congress don’t have standing.  Six members of Congress brought suit to get the Line Item Veto Act declared unconstitutional (specifically that it expands the President’s power and violated the requirements of bicameral passage).  They said the act injured them directly and concretely in their official capacities.  The Court said that the (’s did not  have a “personal stake,” that they had not suffered a “particularized injury.”  The court felt the Congress people had their vote and lost, they can work to get others elected to repeal the act.  This is looking at the question whether court action is the best way to address the issue or if the Congress is the place to go (elect new people and repeal the law).  

3.  Political Questions: 

Orlando v. Laird: Court will not settle a political question.  ( was drafted, ( sued for an injunction to stop his deployment saying the Sec. Of Defense, Sec. Of Army, and the CO’s who designed their deployment orders had exceeded their Constitutional authority by ordering participation in a war not properly authorized by Congress.  There is clearly standing (the ( was directly affected/injured).  Still not justiciable:

· Is there a judicially manageable standard that the court can apply to determine if it is a legal war in Vietnam?  Not really, there’s nothing in the Constitution defining a war.    The Court felt that Congress did participate by funding the war and extending the draft. This is a political question, over if we should be in Vietnam.  It is a political question if the means Congress used were constitutionally proper.

Cudahy JayCees v. Quirk: ( is suing ( for enforcement of a contract in which ( said he would pay $1000 to anyone who could prove fluoridation cannot cause “dermatologic, gastrointestinal and neurological disorders.”  The Court would not enforce this because it was a wager.  It was also a political question whether the water should be fluoridated.  This is for the people (through voting for legislators) to decide, not the court.

4.  Hypothetical Questions: The courts need the best litigants, not uninterested parties.  The courts don’t have the resources to handle these.  The Constitution doesn’t allow this (“case or controversy”).

In the Matter of a Resolution Requiring… v. State Industrial Commission: This resolution was neither adopted nor rejected.  The commission doubted it had the power to do so and certified the question to the court as a question of law to be answered.  There were no adverse parties, merely friends of the court striving to enlighten its judgment.  Thus, there was no controversy.

5.  Timing:

DeFunis v. Odegaard: Case was moot.  ( applied to law school and didn’t get in, he brought suit saying admissions practices violated “equal protection” of the 14th Amendment.  The trial court issued an injunction to admit ( but this was reversed by the WA Sup Ct.  This ruling was stayed by a circuit justice and the U.S. Sup. Ct. agreed to hear the case.  

· The Court felt that because ( was in his last term of his third year the case was moot.  

· Arguably the ( could have gotten sick or run out of money and had to leave school for a while.  He would have then have had to apply for the ability to register.  This makes the case not necessarily moot.  The Court then vacated the judgments so there was not precedent setting power.

Exceptions to mootness:

· Capable of repetition by evading revue: Roe v. Wade, by the time the case works its way through courts the child may already be born, but the same dispute could arise again when someone wants an abortion.

· Voluntary cessation: ( stops the offensive behavior when sued, but he could start it again when the suit is thrown out, thus the court will hear the case.

Aetna Life Insurance Co. v. Haworth: Congress extended judicial power through the declaratory judgment act, changing when a case could be heard.  ( sued for a declaratory judgment under the Federal Declaratory Judgment Act.  This act created a new remedy (besides monetary damages or an injunction, it accelerates the time a case can be brought (here before Haworth dies): the Court acts as if Haworth had sued for payment on policy, but it is the ( suing.  It is used for statutes in which a judgment would be offered too late to have an effect.  It only changes timing, other elements aren’t effected (jury, res judicata, etc.)

( was afraid Haworth would die and they could never show that he wasn’t actually disabled (destruction of evidence and then the wife would collect).   If ( makes no claims ( can’t sue for fraud until he dies.  ( wants a declaration of rights (to declare Haworth’s policy null and void).  ( needs to resolve this now because the money they would pay out could be used in other policies, etc (this was a controversy, the litigants were the interested parties).  

Franchise Tax Board v. CLTV: Not allowed into federal court.  Addresses declaratory judgment act.  CLVT wants it in federal court but no §1332 jurisdiction (both in CA) and no §1331 jurisdiction (claim is under state law, the federal issue is a defense: the ERISA act).  Franchise Tax Board said (1) pay us $ under CA law, (2) declare this case OK under ERISA (this 2nd part is asking for a declaratory judgment).  

· Court says the reconstitution under the declaratory judgment just makes part 2 ERISA act, a defense that would come from Franchise Tax Board if CLTV had sued them after paying tax $ to get it back.  Franchise Tax Board would say ERISA makes it OK.  This would still not make it to federal court.

II.  Subject Matter Jurisdiction: Does the court have power to hear this case?  While state courts have general jurisdiction, federal courts have only limited jurisdiction (granted jurisdiction ed by Constitution or Congress).  

1.  General: 

· This does not relate to the rights of the parties (as in personam does), it involves separation of powers between the branches of the federal government and between the federal and state governments.  Parties cannot consent to subject matter jurisdiction.

· Challenge this jurisdiction under 12(b)(1) objection. 

· The party bringing the suit in federal court has the burden to prove subject matter jurisdiction

1. Does the statute give jurisdiction?

2. Is the statute constitutional?

2.  Diversity Jurisdiction: (1) Are the parties diverse; (2) Is the amount in controversy met?  Authorized in Article III §2, federal courts can hear cases between citizens of different states.  If the court can hear the case depends on who the parties to the suit are not actually the subject matter.  The framers feared that out-of-state citizens would suffer prejudice if they were forced to litigate against local citizens in the local state courts.  Congress has granted to the federal courts some, but not all of the Article III diversity jurisdiction:

· Strawbridge v. Curtis: Chief Justice Marshall said that a case isn’t within the statutory grant (the jurisdiction Congress gave the courts, as opposed to what Article III says) of diversity jurisdiction unless there is “complete diversity” between the parties: all (s in the suit are from different state than all (s at the time suit is brought.  This was an interpretation of the statute Congress passed and not Article III of the Constitution.  Later courts said Article III poses no obstacle to the legislative extension of diversity so long as two any two adverse parties are not co-citizens. 
· This reading of §1332 was based on §1335 Interpleader Statute: For controversies between citizens of different states.  Allow the citizens to fight over the money deposited with the court (i.e. an insurance company doesn’t know who to pay a deceased estate to).  This only requires minimum diversity: so long as there are citizens from different states, it doesn’t matter if some on different sides are from the same state.  Must be $500 or more.  

· §1332 is narrower than Article III: it includes the amount in controversy requirement (The claim must also be worth more than $75,000: the court must find this amount met unless it is clear there is no way the recovery will reach it).  Attorney’s fees may be included in calculating this only when provided for by contract or state statute.

· Problems:  (1) This may have been done to simply limit the business of the federal courts (it was back when the Sup. Ct. Justices had to circuit ride).  (2) It is unclear why federal courts will be less biased, their juries while broader, are drawn from local citizens and the judges are locals too.  (3) Today diversity jurisdiction cases are taking up too much of the overburdened federal docket (20%).  Maybe these should be in state court, leaving room for federal question cases in federal court.

Exceptions: 

1. Federal courts have refused to here cases dealing with domestic relations (this is considered an area of state expertise).

2. Federal courts refuse to adjudicate probate matters (wills and estates).

3.  Determining Citizenship:

· Determined as of the time the complaint is filed rather than when the underlining events that are the subject matter of the litigation occurred.

· It does permit a party to manufacture diversity jurisdiction by moving to another state after the cause of action has accrued but before the action was commenced (close scrutiny of these moves are authorized by §1359).

Natural persons: that person’s domicile (his place of fixed or habitual residence and the place where if he is absent he has the intention of returning).  

1. U.S. citizen or permanent resident

2. citizen of a state, have to be domiciliary: present in a state with intent to remain (look at DMV, voting, ownership of property)

· Can only have one domicile, although you can be a resident of several states.  The domicile wants established continues until a new one is acquired (in World-Wide VW v. Woodson the fact that the Robinsons never reached AZ meant they were still domiciled in NY).

· For diversity purposes a person must be both a citizen of the U.S. and one of the states of the Union (includes the Territories, D.C., and Puerto Rico).  American domiciled abroad cannot invoke diversity jurisdiction.

· Aliens (citizens of other countries) can sue in federal court (§1332(2)) but only when they are suing citizens of U.S. states.  This is because it is feared forcing an alien to sue in state court would be an affront to the sovereign nations they come from.

· Citizens of unrecognized countries can’t sue under §1332, because we don’t care about offending those countries.  

· Suites in which an alien and a citizen of a state are on one side and an alien is on the other cannot sue in federal court under §1332(a)(2) or (3).  No diversity here because of aliens on each side.  However when there are diverse U.S. citizens on each side with aliens on each side there is jurisdiction under §1332(a)(3).

Corporations: §1332(c) Originally considered citizens only of their state of incorporation.  This ignored that they can have substantial economic presence in other states.  Now §1332(c) says that a corporation is a citizen of the state of its principal place of business as well as its incorporation (by making them citizens of more than one place the federal case load is reduced).   

· There is some disagreement: (1) the forum doctrine holds that if a suit is brought against a corporation in one of its states of incorporation, it would be treated as if it were a citizen solely of the forum state. (2) Other courts feel §1332(c) meant that the corporation would be treated as a citizen of every state in which it is incorporated.

· Determining a corporation’s principle place of business ahs proven difficult.  Some courts have used the nerve center doctrine in which the principal place of business is the place from which the officers direct and control.  Others have adopted the place of activity test that focuses on where the actual corporate activity takes place.  A compromise position is the total activity test demanding a case-by-case analysis that looks at corporate structure, the nature of the activities, the importance the corporation places on those activities, and the degree to which the activity brings the corporation into the community.

· The Sup. Ct.’s general approach for unincorporated associations (fraternities, unions, LLPs, LPs, etc.) is to withhold entity status from such associations for purposes of diversity jurisdiction.  (1) These organizations are created by the states and allowing the states to determine who gets to be in federal court would be contrary to the prejudice theory of §1332; it would give states control of the federal docket.  (2) 

Carden (LA) v. Arkoma Associates (one from LA): Each partner’s citizenship counts to the partnership’s citizenship.  Arkoma sued Carden over a contract dispute in U.S. District Court, relying on diversity for federal jurisdiction.  ( said that the parties did not have maximum diversity because one of the Arkoma associates (one of the limited partners) was a citizen of LA which was Carden’s state.  Sup. Ct. said every member’s (limited or not) citizenship counts to determine citizenship of the association – this reduces the federal caseload.  The dissent doesn’t think LP’s should count because they have no control – a corporation is a citizen because its shareholders have no control.

Rose (OH) v. Giamatti (NY): Rose tried to stay in state court with an artfully crafted plea, but was removed to federal court.  ( filed action against ( plus MLB and Reds in Ohio court.  He wanted a TRO and preliminary injunction to stop the hearings about his gambling.  

· ( filed for removal to federal court, because of diversity and the amount in controversy requirement was met.  

· ( wants to remain in Ohio because with MLB and the Reds there is no maximum diversity.  ( also claims the ( lost the right to removal by participating in state courts (fighting the TRO).

· ( says MLB and the Reds aren’t party to the suit – fraudulent joinder (there to defeat diversity).  ( was trying to block (’s access to federal courts by joining a non-divers or a local (.  Joinder rules on p. 373-374.

· Court found that MLB and the Reds were only nominal parties, not really involved and that ( did not waive his right of removal merely by defending himself against a TRO.

Zahn (VT) v. IP Co. (NY): Cannot aggregate separate (’s claims, to be involved in a class action, each individual must have a claim exceeding $10,000.  200 property owners brought a class action suit (rule 23) against (.  There was diversity (although with class actions you look only at the citizenship of the named representative), but court said each one had not sustained damages in excess of $10,000 (total at the time, now $75,000) so no federal jurisdiction (look at damages of all members).  The court said (’s with separate and distinct claims must each satisfy the amount in controversy requirement.  This doesn’t make much sense because you resolve it in one case and the others are affected, may as well try all together for efficiency.

· §1367 relaxes this rule and thus under supplemental jurisdiction all the claimants appear to be able to bring the action. 
· A counterclaim that is less than $75,000 can come to federal court if the first claim meets the amount in controversy requirement.  However the reverse is no OK: if the (’s claim is less than $75,000 and ( brings a counterclaim worth more, this cannot go to federal court.

· An individual ( can aggregate his claims for one tort or even multiple torts to meet the amount in controversy requirement (even if claims aren’t related).  Multiple (s can never aggregate.

· ( suing for relief under two different theories, will not meet the requirement if each individual theory is not worth over $75,000 (i.e. negligence or intentional tort each for $50,000; ( will not recover both so doesn’t meet requirement).

4.   Jurisdiction Arising Under Federal Question: §1331 covers the Constitution, laws of U.S. and treaties.  No amount in controversy requirement involving actions arising under federal law: how can you put monetary value on civil rights, etc?  Diversity doesn’t matter if there’s a federal question.  State courts originally handled these questions and are still involved: 

1. Federal law is often used as a defense to a claim or other proceeding based on state law and adjudicated in state court.  

2. Absent a clear intention on Congress’ part to commit the state to the exclusive jurisdiction of the federal courts, the state courts have concurrent (overlapping) jurisdiction over the claims based on federal law.

3. This allows sharing of work load (limiting the growth of the federal judiciary) and local/state courts may be more convenient than the one or two federal courts in a state.

4. However federal courts have a particular expertise regarding federal questions.

5. Don’t want the states to interpret federal laws differently from each other or federal courts.

Louisville & Nashville RR Co. (KY) v. Mottley (KY): This does not belong in federal court, the federal question was a defense anticipated by (’s.  Mottleys sued because the RR’s stopped giving free tickets that they had a contract for.  ( said Congress’s act (which forbids the giving of free passes) made it unlawful.  ( had two claims:

1. Does the act make it unlawful to perform the contract?  ( claims it doesn’t apply to them.

2. If so, is the act a violation of the 5th Amendment?  ( says the act is unconstitutional.  This was an anticipation of a defense and this is what ( feels brings them into federal court.  The Sup. Ct. said if the ( has not made the defense ( cannot anticipate it to get into federal court so the lower court had no jurisdiction (12(h)(3)) can be brought at anytime to challenge a courts subject matter jurisdiction).

· Well pleaded complaint rule: the federal issue has to be intricate to the claim.  Court says don’t look at claim ad filed, but look at what the minimum complaint would be to be filed in federal court (rule 3 commencement of action).

i. This limit is a statutory interpretation of §1331  (same as Strawbridge’s maximum diversity being a statutory interpretation of §1332).  Congress is not limited by the Constitution, it could grant federal courts greater power (Congress did so in §1257 giving final appeal to the Sup. Ct., this allows cases to enter the federal system).

ii. One way around this rule is the Declaratory Judgment Act.  Sue for a declaratory judgment, the court reconstitutes the case as what it would be when actually brought (e.g. if the RR sued for one it would be Mottley v. RR)

· Federal issues may come up, but you only get to federal court if there is a federal issue on the face of the well pleaded complaint (the day it is filed, just like domicile is day of filing)

· §1331 upholds the notion of party autonomy: it let’s parties decide where to litigate, what issues they bring, etc.

Holmes Test: Broader than Mottley or Merrell Dow.  Suit arises under the law that creates the cause of action.  Federal or state law?  Asks what the claim for relief ( is stating and what law this claim is based on – what is the ( relying on when he asks for relief?  State or federal law?  This test though would put more cases than federal docket can handle: not every case has a federal incentive for involvement (a national interest).

Gully (MS) v. First Nat’l Bank in Meridian (MS): ( assumed the debts of another bank.  ( says the ( owes the taxes of the 1st bank.  ( filed to remove to federal court and won here.  Sup. Ct. tried to come up with another statement of what should be a federal issue, but it’s really the same as Mottley: the ( said the state’s power to tax the bank didn’t exist under federal law (the federal question cannot appear in the answer so this is not on the face of a well pleaded complaint and thus no federal jurisdiction).

Criticisms of §1331:

1. It doesn’t bring enough cases into the federal system: gets rid of a lot of cases by looking at the face of a (’s complaint that really should be in federal court (still deal with federal issues).

2. Lets too many cases into the federal system: some cases may have a federal question on the face of a well pleaded complaint but don’t belong in the federal system.  Merrell Dow is an example:

Merrell Dow Pharmaceuticals Inc. (OH) v. Thompson (Canada): Not supposed to be in federal court, federal question was evidence not part of the claim.  ( filed suit in Ohio state court against ( corporation for a pill that caused birth defects.  One of the causes was a violation of federal law about labeling under FDCA (among other state tort claims).  ( originally got the case removed to federal court claiming the complaint really included a federal issue (( wanted to have the case remanded to state court and Sup. Ct. allowed).  In fact, the violation of the FDCA was really just evidence for the other state tort claims.  Sup. Ct. said the FDCA did not create a private cause of action (court dismissed because the question was not arising under federal jurisdiction §12(b)(1)).

· This should have been dismissed under §12(b)(6) for failure to state a claim.

· This case was dismissed under §12(h)(3), which can be brought at any time as a defense that the court lacks jurisdiction.

· Reconstituting this case after a declaratory judgment would yield two federal questions:

1. Does the FDCA constitute a private right of action?

2. Did ( violate FDCA and should there be relief?

Congress does pass some laws creating a private cause of action: 14th, 15th, and 16th Amendments and §1983 (civil rights).  Court set up a 4-point test to determine of Congress intended a private right of action (p. 367).  Courts sometimes imply a private cause of action assuming if Congress did not ban one there is one implied (this is done much less now).

5.   Supplemental Jurisdiction: §1367:  frequently the rules will authorize joinder of claims over which there is no independent basis of subject matter jurisdiction.  This is a dilemma: the efficiency goals of the Rules favor inclusion of related claims, but the need for subject matter jurisdiction appears to bar the court from hearing them.  In the end this does allow separate state claims (such as a contract or tort claim, either by the ( or as a counterclaim by the () to be added to a case involving a federal question (even though the federal courts have no jurisdiction over these state claims).

History:

Pendent Jurisdiction: This involves the ( asserting a jurisdictionally proper claim against a non-diverse party and adding on a related state claim (rule 18(a)).

United Mine Workers of America v. Gibbs: ( sued the union in federal court under a federal law (Management Relations Act) and a state law claim (common-law claim of interference with contract).  Does the federal court have jurisdiction over both matters?  Eventually the federal claim drops away, but the federal court still decides the state claim.  Both relate to the same dispute, so why have two separate trials (this would be a waste of judicial resources).  

· Federal court said the court had pendent jurisdiction over state law claim because it was joined with the federal labor law claim.  This was based on Article III granting jurisdiction over entire cases not particular issues in a case.

· Thus a case includes not simply the (’s jurisdictionally sufficient claims, but all claims that arise from the same set of historical facts.  To determine if this is just one case look to see if there is a common nucleus of operative facts.

· However a court was not required to here the state law claims, it is at the court’s discretion.

Ancillary Jurisdiction: This involves related counterclaims asserted by the ( or other additional parties after the initial complaint (rule 13(a)).  

Moore (NY) v. New York Cotton Exchange (NY): this case asks how do you determine what is a common nucleus of facts?  ( sued under federal anti-trust laws and the ( asserted a compulsory counterclaim  under state law (for theft) around the same transaction.  The court upheld the jurisdiction over the state law counterclaim, even though the parties weren’t diverse and there was no other basis for independent jurisdiction over the counterclaim.

· This meant that third-party claims that are logically related to the main claim could be brought (rule 14(a)).

Owen Equip. and Erection Co. (NE) v. Kroger (IO): Still good law.  ( brings case against OPPD, but ( impledes a third party for indemnification.  There is a suspicion that Kroger (from Iowa) wants to be in federal court and purposefully left Owen (also from Iowa) out knowing OPPD (from Nebraska) would implede them in (under 14(a)).  This case does arise from a common nucleus of fact, but there isn’t pendent/ancillary jurisdiction.  The court says this was not an ancillary and dependent claim, it was a new and independent one.  The court wants them to just go to state court (doesn’t feel bad about (’s who can’t bring all their claims in federal court).

Finley  v. U.S.: Overruled by Gibbs.  A plane carrying (’s husband and her kids struck electrical lines while landing at the San Diego airport.  No one survived the crash.  ( started suit against San Diego and airport in state court then sued FAA in federal court, then added San Diego and the airport to the federal suit and dropped the state suit.  This was ruled not to be pendent jurisdiction.

· The court said that it was not enough that the court has constitutional power to hear the related claim.  These cases required statutory authority to exercise that jurisdiction as well.  

Now: §1337 provided the necessary statutory authority to hear the related claims basically coalescing pendent and ancillary jurisdiction into one jurisdiction.  The authority Congress gave is very broad.  It says if a ( brings a proper federal claim or diversity claim, so that the federal court has original jurisdiction, the court may hear all the claims that are part of the same case or controversy under Article III.  

· §1367(b) hedged this authority a bit to stop ( from circumventing the Strawbridge rule (this was in response to Kroger and the limits on ancillary jurisdiction and the court not allowing a circumvention of diversity jurisdiction).  It prohibits supplemental jurisdiction by (’s in certain situations when the anchor claim is based on diversity of jurisdiction.

· §1367(c) codified the holding in Gibbs giving the trial court discretion to decline to exercise supplemental jurisdiction.  Partly this is to stop jury confusion.

· Supplemental jurisdiction gets everything sorted out at once, but the downside of allowing additional parties or claims not within federal jurisdiction is that it makes for extreme complication.  The federal question can disappear and leave the federal court to decide a state matter (as in Gibbs).  It also allows for manipulation by adding parties or claims.

· Rule 20: whether Zhan is still good law is unclear, class actions are not explained.

6.   Removal Jurisdiction: §1441.  Usually the (’s decision on which forum to be in (state v. federal) trumps the (’s desires.  Sometimes the (’s choice does win when the Constitution and the supremacy of federal law comes into play.  If the U.S. is a ( then the ( can always come into federal court.  Removal from state to federal court is an exception to ( being able to pick where to bring suit

· ( is the master of his claim: traditionally the ( chooses the forum subject to limitations of personal jurisdiction, subject matter jurisdiction, and venue.  May also choose the geographical place of suit in the courts of the state he prefers.

Removal is an exception to this.  ( can second-guess after ( has chosen a state court, by removing to federal court.  Idea is that both (’s and (’s should have the option to choose federal court within federal jurisdiction (that jurisdiction is intended to protect both parties).

· Removal is available to the ( only in cases that the ( could have commenced in federal court, although it is a waivable right.  Not for (’s counterclaims (( would have to file an independent federal action).  This is not meant to expand federal jurisdiction but merely to make it available to (’s.  A notice of removal must be filed within 30 days after ( receives initial pleading.

· Can only remove to the district court (even if it’s not the proper venue) that has jurisdiction over the same part of the sate that the state court in which the original claim was brought (not to other state courts or other districts in other states).  Thus ( still gets some influence over the forum buy choosing the state.

· Removal applies to cases, not claims so a (’s removal to federal court removes the entire suit as well as related claims that the federal court has the power to hear under supplemental jurisdiction (state claims as well).

· What about adding new parties (Finley v. U.S. and the Finley v. SD)?  Under supplemental jurisdiction the entire case can come into federal court in the first instance so you either ( can remove to federal court.

· Any orders the state court has already given (such as a preliminary injunction) remain in effect in federal court.

§1441(a): a case that is removable must be removed to the district and division embracing the place where such action is pending, even if that federal district court would not have been a proper venue (under §1391) if the case had been brought there initially.

§1441(b): ( cannot remove when basis for removal is diversity, can only do so when based upon a federal question.  Congress wants fewer diversity cases in federal court.  If the ( is sued in his home state he may not remove to federal court (when it does not deal with a federal question, even if the parties are diverse).  

· But can remove based on diversity if none of the (’s are from state where state court action is brought.
§1441(e) A federal court is not precluded from hearing a case simply because the state court lacked jurisdiction over it (this used not to be the case, when jurisdiction was “derivative”).

7.  Challenging Subject Matter Jurisdiction: two ways to challenge:

1. Direct attack: on what the court did, using appeals against what the lower court said over your objections in the earlier stages of the case.  

· Once the time to raise an objection passes (defined by §12(h)) the ruling becomes the law of the case and parties must go by it (use it or lose it).  Theory is to raise objections when it’s not expensive to correct the mistake.

2. Collateral attack: a defense that the first suit never should have happened.  However ( can’t use this if he appeared in the first lawsuit because of res judicata.  Can use it if the first suit was a default judgment and he never appeared (he wouldn’t have used his one opportunity to be heard).  Here the ( never gets to contest the merits, only the jurisdiction (risky).

· Special appearance: some states and federal rules allow a ( to appear only for the purpose of objecting to the jurisdiction.

· We allow subject matter objections at anytime (Rule 12(h)(3)) because it wouldn’t be fair to let a court that has no jurisdiction decide the case.  Even the court can bring up the challenge on its own.

Choice of forum: parties can contract to decide the forum (what state) ahead of time (Carnival Cruise).  

III.  Personal Jurisdiction

Rule 12(b)(2) objection to personal jurisdiction, must be made immediately (before any other objections or defending any merits) or it’s waived.  Even with special appearance must raise objection immediately.  

· If you challenge jurisdiction in one forum and lose, you may not challenge jurisdiction again in the enforcing court (may challenge it in appellate court).

Full faith and credit clause prevents states from reexamining issues (merits) already settled – even by default – by another state’s courts.  Other states can examine jurisdiction if it’s a collateral attack.

1.  Several Types: three types of judicial action –

1. in personam: where the court can impose a personal liability or obligation on a ( or require a ( to act or refrain from doing an act.  Inconvenience is the most important issue.

· Presence: most common, no hassle for the ( to appear in court.  A state has a right to control behavior of people in its borders.

· Grace v. MacArthur (TN): ( tries to bring suit in AR, ( took trip to TX on an airplane, process sever served ( on the airplane over AR (transient presence).  If you serve ( in a state, usually the state will have jurisdiction over the (.

· Only works on natural persons, not corporations.

· Immunity Defense: (common-law, not required by the Constitution, state law) attorney’s, clients, witness, etc. who enter jurisdiction simply to participate in a civil suit can be served, but it only serves as notice, doesn’t give jurisdiction.  ( could ignore suit and collaterally attack for non personam jurisdiction.  

· Should a criminal ( be immune from process?  No, because the common-law immunity is about participating in civil suits and it’s about getting people to voluntarily come to court (this ( is forced to come).

· Fraud: if presence jurisdiction is procured by fraud then there is no jurisdiction.  Wyman v. Newhouse: 

· Domicile: Milliken v. Meyer: in WY, service by publication because Meyer isn’t present.  Milliken tries to enforce the judgment after finding Meyer in CO.  This judgment is valid because WY was Meyer’s domicile.

· Citizenship: Blackman v. U.S.: Tea Pot Dome Scandal where Blackman flees country to not testify under subpoena.  He is held in contempt for failure to appear and is fined.  This fine is enforceable because citizenship is enough for jurisdiction (when he’s not a party to the case, just a witness).  Today our notion of due process for contempt has changed so Blackman is never the right answer.

· Appearance: appearing in court is consent (not testifying), submitting yourself to a court’s authority gives the court jurisdiction.
· 4(k)(1)(a): allows federal courts to borrow state long-arm statues and thereby extend their jurisdiction to a degree exactly co-extensive with the courts of the state in which they sit.

· 4(k)(1)(b): bulge rule, federal courthouse goes out 100 miles, so if you serve someone within 100 miles of the courthouse, they are subject to jurisdiction (even if they’re in a different state than the courthouse).  This applies only to rule 14 parties (( parties like Asahi who are brought in for indemnity) and rule 19 (parties required for just adjudication – as in Hanson where the trustee was required.
Test for in personam jurisdiction

a.
( present in forum state when process served



-
Yes => in personam jurisdiction


b.
Does the forum state’s long-arm statute provide for jurisdiction over (?



-
No => No in personam jurisdiction, even if minimum contacts


c.
( needs minimum contacts



1.
Did ( consent to jurisdiction




a.
Corporations registering to do business in state




b.
Contractual consent




c.
Making a general appearance to defend the action



2.
or Was ( domicile in state



3.
Yes to either of these => in personam jurisdiction


d.
Are (’s contact with state voluntary



-
No => No in personam jurisdiction


e.
Related claim?



1.
Was ( acting in the forum to wrong (


2.
(’s use of mail instead of going to forum to harm (


3.
(’s sending an agent to act on his behalf in the forum




-
Did agent’s act wrong (


4.
If yes to these, go to (g)


f.
Unrelated?



1.
Systematic and continuous contact with forum



2.
If yes go to (g)

g.
Is the assertion of jurisdiction reasonable
(follow “traditional notions of fair  play and substantial justice”


1.
Burden on (
2. in rem: Based on ownership of a property within the state.  Pure in rem determines who owns property.  Declares the rights of all persons to a thing, based on the court’s jurisdiction over the res (thing at issue).  

· Judgment can only be about the property that serves as the course of jurisdiction.  Theoretically bind the entire world, not just those party to the suit.  

· Notice usually through attachment of the property.

· Usually meats the minimum contact requirements because the state’s interest in determining who owns the land is high.

3. quasi in rem: judgments affecting the interests of particular persons in a thing.  Predicated on the court’s power over property physically situated or deemed to be situated within the forum state.  Bind only those party to a suit.  No res judicata, because it is not entitled to full faith and credit.

· quasi in rem I: Claim in dispute is related to property, but is not about ownership.  Settles claims on property on which jurisdiction is based (partition of land, foreclose mortgages, etc.)  Ex. ( is injured on (’s land, it involves land but not ownership.

· Usually meets the minimum contacts test because the state’s interest in controlling the use of land in its borders is high and the ( only needs a few contacts.

· ( has entered into a reciprocal relationship with the state by purposefully availing himself of the benefits 

· quasi in rem II: Subject of the dispute is something other than the property itself.  Property is used as a basis for jurisdiction.  Seeks to obtain a personal judgment on a claim unrelated to the property on which jurisdiction is based (Pennoyer, Harris v. Balk).  Recovery is limited to the value of the property that can be found and attached within the state boundary.

· Not very useful today because it is unlikely there will be minimum contacts if the source of the contact is an unrelated claim.

Pennoyer v. Neff: The Sup. Ct. held that (’s cannot bring suit wherever they choose.  The 14th Amendment due process clause limits this (this case says requisite notice must be given to the ().

One prior suit leads up to this one –

1.  Mitchell (OR) v. Neff (OR homesteader who moved to CA) for attorneys fees due Mitchell  in OR.  Neff was never personally served (service through an ad in the newspaper didn’t reach him).  Neff’s OR property wasn’t attached (this may have notified him).  Neff didn’t appear and there was a default judgment. Mitchell attempted to execute on the judgment by attaching the property (quasi in rem II): he bought it and sold it to Pennoyer.

2.  8 years later Neff tried to eject Pennoyer saying OR lacked jurisdiction over him for the first case.  Neff as the ( tries to collaterally attack the first decision giving Mitchell his land.  The first judgment was wrong because the property wasn’t attached until after and thus Neff didn’t know about the suit.  The statute on how to serve notice (through the newspapers) wasn’t good enough.  The fact that Neff didn’t have notice is what is wrong.  Neff needed to be sued in CA because of convenience for him, but maybe this suit would be under OR law.

( gets home field advantage, even though ( picks when and where (as long as in (’s home state) to sue.

Hess (PA) v. Pawloski (MA): Hess negligently ran down Pawloski on a MA highway.  MA had a law stating that driving on the road was evidence of the driver having appointed the registrar as his attorney for service of process.  No personal service or property attached.  This is a long-arm statute to pull someone from a different state into your state.  This involves the legal fiction of implied consent to service in exchange for permission to drive on roads in a state.  

1. Hess immediately contested jurisdiction in a special appearance and was denied.  He appealed to the state Sup. Ct. and lost.

2. At trial Hess renewed his objection (overruled).  He appealed to the state Sup. Ct. and lost again (judgment entered).

3. this case: Hess maintains before the U.S. Sup. Ct. that MA statute violates due process by making consent coerced.  Sup. Ct. says states have an interest in controlling their highways, they can exclude non-resident drivers if they want.  Hess loses.

Carnival Cruise Line v. Shute: Shutes buy tix for a cruise and printed on the back of  tix is a requirement that any suit against Carnival most be brought in FL.  Agreement on a forum ahead of time is OK, if Shutes want the benefit of cheap tix they’ll have to sue Carnival in FL.

Congnovit clauses: party confers consent to notice, in personam jurisdiction and default judgment.  Basically this is an automatic default judgment.  Courts examine these very closely to be sure party waived its rights voluntarily and knowingly.  

Two theories of jurisdiction: (general and specific jurisdiction):

i.   general jurisdiction: The line bringing contacts into this area out of specific jurisdiction is important.  If the corporation had extensive activities within a state and the corporation continued to have activities when the lawsuit was commenced – the corporation has established a “presence.”  Is subject to jurisdiction for any claim.  

Flexner v. Farson: KY deemed corporations working in KY to have consented to be sued in KY.  This case was an attack in implied consent.  ( said KY has no right to kick someone out of a state because the corporation doesn’t consent to suit due to the privileges and immunities clause.  Thus nothing about behavior can be used to imply consent (no consideration given for the promise to be sued in KY).

International Shoe Co. (DE)  v. Washington: WA state sued the corporation in WA for taxes.  (1) need to look to see if there’s a long-arm statute: there is, (2) do facts fit with statute?, and (3) if the statute provides for notice, (4)is the statute constitutional (this is the big question here).  International Shoe actually structured their company so they could avoid liability through presence or implied consent (fictions) in WA.  They did have a real sales force in WA paid on commission who solicited orders in WA and rented display area.  Instead of using legal fictions, the court looked at due process from the 14th Amendment (reconceptualizing the law).

· Minimum Contacts Test: The Supreme Court established a constitutional test for jurisdiction that required that a ( have certain minimum contacts with the forum such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice (only look at this if there are minimum contacts).  Applies to individuals and corporations (Kulko v. Super. Ct.).  This analysis focuses on the time of the contacts and not the time of the lawsuit.  There are several factors, How many do we need?  Only need 1 factor for general jurisdiction (i.e. presence is a super factor, domicile).  

· ( must purposefully avail himself of  the privilege of conducting activities within the forum state, thus invoking the benefits and protections of its laws.

1. solicitation of business in a state

2. domicile of (
3. presence

4. systematic and continuous conduct: creates general jurisdiction, this is a bit of holdover from the legal fictions (says if you do enough business then you’re subject to any claim).  Doing business jurisdiction.

5. reciprocal benefit: you get benefit of state and in exchange need to give back.

6. foreseeability of suit

7. convenience: who is it easier to move for (( or ()

8. voluntariness: company voluntarily entered a state.

9. subject to lawsuits only for related claims (related to activity doing in a state must arise under this activity)

10. choice of law/sovereignty

11. (’s ability to structure affairs so as to keep business costs down.

However contacts that are casual or isolated don’t count.  A single act (McGee v. International Ins. Co.) or a continuous but limited contact (Burger King Corp) creates specific jurisdiction.  Substantial or pervasive contact create general jurisdiction (Helicopteros).  Can have minimum contact with a state even if you did not act within that state.  If the ( commits acts that he knows will cause harmful effects within the state, he can be subject to minimum contacts jurisdiction for claims arising out of those acts (Keeton v. Hustler Magazine, Inc.: article was not written in NH, but had bad effect there, because magazine was sold there). 

· While the (’s interest, forum state’s interest, and other fairness issues are important once minimum contacts are found, they aren’t sufficient to support jurisdiction if minimum contacts aren’t present.

Helicopteros Nacionales de Colombia S.A. (Peru) v. Hall: TX did not have jurisdiction over the Peruvian company: contacts were merely a matter of coincidence.  A helicopter crash happened in Peru.  The dead and their survivors were not party to the contract between Helicol and Consorcio/WSH for whom the deceased worked that said all disputed would be settled in Peruvian courts.  Consorcio had its HQ in Houston, TX.  

· The question was if a TX court could assert jurisdiction over Helicol for a cause of action not arising of or related to the corporations activities within the state:

· Helicol had only a few contacts with TX: it purchased its helicopters from Bell in TX, trained its pilots there, and received money from Consorcio (that was drawn from Consorcio’s TX bank.  There were no other contacts between Helicol and TX.  

TX long arm statute was seems irrelevant, the accident didn’t arise from business activity in TX, and the employees were not solicited in TX.  The TX Sup. Ct. interprets the statute to go as far as the 14th Amendment allows but this was deemed to be overly broad by the U.S. Sup. Ct. (the statute was more nuanced).  The Sup. Ct. said Helicol’s contacts with TX were merely matters of coincidence (could say this was a repudiation of Perkins and doing business jurisdiction, but maybe not).  The ( should have said that the activities in TX are related to the harm.  

· Do we treat aliens the same way we treat foreigners – those from other states (do aliens get due process protection)?  The court didn’t address this.

· Seller v. Buyer: Helicol was a seller of services (sellers have a choice of where to sell so the court protects them less than buyers who have less power over where they affiliate).

ii.  specific jurisdiction: When claims arise out of the specific context of a company’s behavior in a state.  If the corporation has less activity in a state, but the claim arose from a particular activity in the state, the corporation is said to have “implicitly consented” to suits arising out of that activity and was therefore subject to jurisdiction on related claims only.  A salesman selling items in a state does not establish general jurisdiction, only specific for claims relating to the items he sells.

McGee (CA) v. International Life Insurance Co. (TX): CA did have jurisdiction over TX company.  McGee sued in CA and won.  ( collaterally attacked judgment when she tried to collect in TX.  This was the high water mark of in personam jurisdiction.

1. Was there a CA statute that allowed CA courts to expand their reach (long-arm statute)? Yes, the CA insurance code has a specific insurance long-arm statute.

2. Is that statute constitutional? There’s no office or agent or solicitation in CA on International Life’s part.  The only way Lowell (the deceased) had insurance was from a company International Life bought.

· But the court says there was enough contact:

i. there is a contract

ii. CA has a manifest interest (statute)

iii. It’s convenient for McGee to sue at home and crucial witnesses are in CA

iv. CA also has an interest in its law regarding suicide, because it may have happened there (wouldn’t want a TX court deciding the case with CA’s law).

v. CA has an interest in McGee not becoming destitute (a widow with no money).

· Long-arm statutes were usually specific or modest, but after McGee the states made their statutes much broader, this seemed to say minimum contacts could be satisfied by a single contact with the forum state.  The Sup. Ct. has started to cut back on these expansions.

Gray (IL) v. Titan (OH) and American Radiator (PA): Titan was subject to IL jurisdiction.  Titan sells valves to American Radiator, who then assembles heaters in PA.  Gray bought a heater in IL.  IL has a long-arm statute that lets Gray sue.  Titan challenges jurisdiction saying (1) the statute doesn’t apply and (2) if it does, it’s unconstitutional.  The IL statute mentions committing a tortious act within the sate: Titan did not do this, it manufactured the valve outside of the state.  The court rules that Titan is liable.  The court asks what a tortuous act means and looks at other statutes:

1. Where the last act was committed (cases about statutes of limitations use this).  Are these relevant here?  If the time of the tort is the manufacturing, then the SoL would have run out before ( was even injured.  Instead the tortuous act must be where the negligently manufactured product caused the injury.

2. Court also said the legislature intended to reach everyone (court couldn’t imagine anything else, but this isn’t really based on evidence).

Factors the court looks at to see if it is constitutional for IL to use its long-arm statute here:

1. Were the contacts systematic and continuous? No with Titan.

2. Was there solicitation by Titan in IL? No.

3. Did ( enjoy benefits of IL? No.

4. Did ( hold itself out to suit (like International Life)? No.

5. Was ( voluntarily in IL? No.

These all develop from the stream of commerce.  Titan must expect that goods flow from state to state once they put them in the stream of commerce.  This is exactly the kind of case Pennoyer worried about with IL undermining OH law: Too many lawsuits, if the ( can just sit at home and bring suit instead of going to the (’s home.  

· If Gray had sued American Radiator by itself and Titan was impleded into the suit by ( we’d have a problem because Titan would say they are not under jurisdiction: the fact that they can be joined under Rule 14 doesn’t mean they are subject to the court’s personal jurisdiction.

· We don’t have a notion of supplemental personal jurisdiction like we do for subject matter jurisdiction.

· If Gray sued American Radiator in Il and Titan in OH he would lose each suit because each ( would blame the other.

Hanson v. Denckla: FL doesn’t have jurisdiction over DE trustee.  DE and FL asserted jurisdictional authority to determine the validity of appointments made under a DE trust and each claimed its decision was entitled to full faith and credit.  Donner (PA) est. a trust in DE, then later moved to FL.  She left this to one daughter, Elizabeth, and other trusts to two other daughters.  Later the two others challenged in FL court the legitimacy of the DE trust going to the Elizabeth.  Elizabeth challenged the FL court’s power to proceed on the ground there was no jurisdiction over the DE trustee (only connection with FL was a relationship with Donner).  

· The trustee had to be made part of the suit under FL law.  Otherwise it wouldn’t know whom to pay.  The trustee should assume it will do business with people in FL (as a DE corp. it wrote letters to people in FL).  All the evidence is in FL because this is where Donner died.

· However, the U.S. Sup. Ct. said FL decision was not entitled to full faith and credit because FL could not assert jurisdiction over the DE trustee.  One of the main reasons was that as opposed to McGee (where CA had enacted a specific act statute), FL did not have a specific enough statute (this may show that sky’s the limit broad statutes are not really that effective).

World-Wide VW Corp. v. Woodson:  Here OK does not have jurisdiction over WW VW, because of foreseeability.  Accident happened in OK.  The original case was: Robinsons (NY) v. Audi (German Manufacturer) and VW (German Importer) and WW VW (NY Distributor) and Seaway (NY Dealer).  The Robinsons had not made it to AZ, their knew home, so they were still domiciled in NY: would have been in NY state court (kept out of federal system like Rose was, because of no diversity).  Instead of suing in NY the Robinsons used the OK long-arm statute.  This case is a suit by VW on a judge as way around the final judgment rule (very rare, the judge must be grossly wrong):

· VW says the case should have been thrown out because the statute didn’t apply: the (’s only connection with OK was that the car sold in NY to NY residents was in an accident in OK.

· Justice White in the majority ruling is worried about the (’s interests: if someone sells anything, wherever the chattel goes they could be sued there.  Doesn’t want (’s amenability to suit to travel with the chattel.  ( shouldn’t be subject to this (agrees with Hanson).  (’s interests and OK interests and the location of witnesses don’t matter as much here (court is trying to go partly back to Pennoyer). 

· The company does call themselves World-Wide VW, showing that they are susceptible to service wherever you go.

· The foreseeablity that is critical to due process is not the mere likelihood that a product will find its way into the forum state: it must be more, (’s conduct and connection with forum state must be such that he can reasonably anticipate being haled into court there.  The court does not want the unilateral activity of the purchaser to force the ( into a relationship with the forum state.

· However the court does say that stream of commerce cases are still good law.  In Gray the valve got to the place not through consumer’s intervention but the stream itself.  Titan knew the stream of commerce could take its product into IL.

· The court seems to be using personal jurisdiction to protect federalism.  For OK to apply its different law would undermine the law NY set up.

Kuloko: The court says the father didn’t purposefully avail himself of the CA forum (he’s in NY) so no jurisdiction.  It was his wife’s choice to go to CA and then is children chose to go.  The court decided that CA had no jurisdiction so as to force people to use the Uniform Interstate Enforcement of Support Act (just passed), so (’s won’t be hauling people across the country.  Also all activity happened in NY, the rules about support and custody came from here, so any decision should be made in NY.

· What if the father had moved out of NY so now neither lived in the state of the original custody/support decision?

Keeton v. Hustler Magazine: NH does have an interest and thus jurisdiction.  Keeton sued ( in New Hampshire for libel/defamation in NH because of its unusually long SoL.  Does it make sense to apply NH SoL here?  Could personal jurisdiction be used to protect Hustler from this unusual use of SoL from NH?  The Sup. Ct. said Hustler mailed 15,000 mags to NY and knew they’d be subject to jurisdiction: they sought to exploit the NH market and thus could foresee a suit in NH.

Insurance Corporation of Ireland: The court has to specifically look at the corporation's relations with the forum state to know if there is personal jurisdiction.  Here the corporation refused to submit to discovery (which would allow the court to determine if there is personal jurisdiction) after a special appearance.  The court held the corporation in contempt because despite the (’s argument against personal jurisdiction, you consent to some jurisdiction whenever you appear (they made a special appearance).  

· If consent jurisdiction exists then the (’s interests are paramount to state sovereignty, because the ( can screw this up with an appearance.

Moving toward personal jurisdiction in to serve state’s interests and the convenience of witnesses etc. but  with another forum’s law applied:

Asahi Metal Indus. Co. (Japan) v. Super. Ct. of CA: Court ruled CA doesn’t have jurisdiction.  (1) does CA have a statute that permits jurisdiction?  Yes their statute says the constitution is the limit.  (2) is the statute constitutional?  Same questions as Gray, even similar facts, but it is unclear who brought the valve to CA.  Some people felt that if Gray is still could law then Asahi would subject to CA jurisdiction.  However, if WW VW and Kuloko are good it would be subject to jurisdiction, but with Japanese or Taiwanese law applied.  Instead of any of this the court used Pennoyer rationale and kicked the case out of CA.:

· The court split over if the mere act of selling goods outside the forum state, which will likely be imported into the forum state for resale is enough for jurisdiction:

1. O’Connor and 3 Justices rejected the premise that mere awareness that the stream of commerce may sweep good into a state is enough to satisfy purposeful availment.  They require clearer evidence that the ( seeks to serve the market of a particular state (advertising, etc.)

2. 4 concurring Justices said that sending goods into the stream, at least in substantial quantities, is purposeful availment.  It doesn’t matter if the original manufacturer knew where the goods were going.  The manufacturer both foresees and benefits from such sale sin other states, it doesn’t matter if it distributes them directly or another does so.  

· The court felt the interests of CA aren’t important here.  Creates a new test of reasonableness of the state’s interests (to go along with minimum contacts/fair play).

Burger King Corp. (FL) v. Rudzewicz (MI): FL has jurisdiction.  ( is a franchisee of Burger King and had contracted to settle any disputes in FL.  He refused to pay and was terminated.  This case uses a form of the reasonableness test.  (’s refusal to make contractually payments and his continued use of Burger King’s trademarks and confidential business info after his termination, caused foreseeable injuries to the corporation in FL.  For these reasons it was, at the very least, presumptively reasonable for ( to be called to account in FL for such injuries.

Haris (NC) v. Bulk (NC): Harris owes $180 to Balk who owes $344 to Epstein (MD).  Harris enters MD and Epstein attached Harris to get $180.  He wins and gets $.  Balk sues Harris for $180 later in NC, Balk says he’s not subject to MD jurisdiction so it can’t dispose of his property.  Did MD court have jurisdiction over Balk?  Yes, if Balk had an opportunity to be heard (he did receive notice when Harris was sued, he could have made a special appearance to argue over the $180).  Wherever the debtor wonders, the creditor is there (this sounds like a stream of commerce, as in VW).  You can have inconsistent outcomes (too bad) because NC could say Balk doesn’t owe $ and this would be contrary to MD ruling.

Shaffer v. Heitner: DE doesn’t have quasi in rem jurisdiction over stock of DE corporations.  This case is to quasi in rem jurisdiction what International Shoe is to in personam jurisdiction (gets rid of the legal fictions of implied consent and establishes the standard of fairness and substantial justice from International Shoe for quasi in rem just as it exists for in personam).  Greyhound is a DE corporation with its principal place of business in AZ.  The anti-trust activities were committed in OR.  Heitner (a non-resident of DE) filed a shareholder’s derivative suit in DE for mismanagement against the (’s as the officers of Greyhound (DE corporation).  He also filed a motion for sequestration of the DE property of the (’s (their stock in Greyhound).  (’s were notified by mail and newspaper.  

DE doesn’t have a manifest interest to justify jurisdiction over the officer’s stock; the statute was just a general sequestration statute (DE was stupid, they probably thought this was enough to get jurisdiction over a corporation’s directors through their stock).  

· This is the problem with a CA-type statute (with constitutionality as the max): the courts can say these don’t manifest an interest. 

· Could say the ( has an interest in one forum for all the directors (otherwise he’d have to go stat-by-state), judicial system has the same interest.

· The court was especially worried because the DE statute didn’t have a limited appearance element (the judgment wouldn’t be limited to the stock’s value: the ( would have to subject himself to in personam jurisdiction to defend himself – so quasi in rem was a fiction in DE).  This makes state’s jurisdiction unfair.  

· Also unfair because the sequestration of the stock affects the directors’ ability to sell their stock (puts a stop transfer order on stock) thus possibly unfairly depriving them of due process.

· Just because state law applies, doesn’t mean there’s enough interest to cause jurisdiction. (although Burger King seems to say otherwise).

Does the property itself count as a contact?  Real property can count because the state has an interest, it’s not movable (as stock is), it is foreseeable that a suit could come, the owner avails himself of the benefit s of the state, there is no inconvenience/arbitrary hassling for the owner to be a (. 

· Quasi in rem I: this is OK if it comes directly from real property

· Quasi in rem II: this is specifically affected by this case, if the statute shows a manifest interest and allows for special appearance then this is OK.

· As long as something is intangible it can be reified anywhere so the ( can’t predict where he’ll be sued (this is the core of the matter with stock: intangibility).  

Burnham v. Super. Ct. of CA: Husband (Burnham) could be served in CA while there on business and visiting his kids and thus become subject to CA jurisdiction.  Couple separated and wife went to CA with kids.  Husband was in CA on business and when he went to visit his kids the wife served him.  Husband made a special appearance, fighting jurisdiction saying he was only in CA for a few short visits.  It seemed that Shaffer ends tag jurisdiction (transient presence: in an airplane) by applying minimum contacts to presence jurisdiction.  However, this case says that transient service is OK because it is the traditional rule (Scalia wrote opinion).  

IV.   Summonses, Service, and Notice: 

Rule 12(b)(5): objection for insufficiency of process, attacking the manner in which the complaint was served (doesn’t require dismissal, but must be fixed before proceeding).

Two Views of Federal Service: which is more consonant with the requirements of due process and fairness of International Shoe?

· Sovereign View: If the due process constraints on jurisdiction are concerned solely with limitations on sovereign power, any federal court should be able to exercise jurisdiction constitutionally over any party with a sufficient nexus to the U.S. – the sovereign that created the court.

· Fairness View: If the due process constraints are intended to protect individuals from oppressive exercises of jurisdiction, the fairness of subjecting a party to litigation in a particular forum is the relevant consideration.

4(a): provides that a summons shall be signed by a clerk of the court.

4(b): filing the complaint with the court commences the action.

4(c): service by anyone over 18 as long as they are not party to the suit.

4(d): creates a procedure for waiver of service to save time, effort, and money.  Only addresses mechanical aspects of service.  The waiver would foreclose objections to the sufficiency of the form and method of service.  If the ( returns the waiver, there is no need to serve process and ( gets 40 extra days to prepare (this is prepaid by ( and thus of no cost to the ().  If ( does not return he must be served and then he must pay for service.  Failure to waive results in cost-shifting.  

· Rule 3: Federal court SoL is satisfied by filing the complaint and then you have 120 days to serve.  But if ( uses a waiver he depends on ( to return in time (so don’t use a waiver within 40 days of deadline)

4(e)(2): federal service can be effected both in conformance with the law of the state in which the court sits and also with the law in which the service is effected.  ( has a choice when serving an out of state (.: 

· Service on the individual or by leaving copies with a person “of suitable age and discretion” who lives at his “dwelling house or usual place of abode” (often subject to dispute).

· Service can also be made upon agents appointed to receive service.

4(h): service on corporations can be made on an officer, a managing or general agent, or a designated agent for service.  The question of who constitutes an officer for these purposes is often disputed.  Courts generally consider:

1. The degree of control and discretion exercised, 

2. Whether the agent’s position in association is such that the service is likely to come to the attention of those responsible for protecting the association’s interests in litigation.

4(j): service on the U.S. as a ( made personally upon the U.S. Attorney or through registered, certified mail to the civil process clerk at the U.S. Attorney’s office.

4(j)(2): service upon state or local governments made upon CEO or according to state law.

4(k)(1)(a): allows federal courts to borrow state long-arm statues and thereby extend their jurisdiction to a degree exactly co-extensive with the courts of the state in which they sit.

4(k)(1)(b): bulge rule, federal courthouse goes out 100 miles, so if you serve someone within 100 miles of the courthouse, they are subject to jurisdiction (even if they’re in a different state than the courthouse).  This applies only to rule 14 parties (( parties like Asahi who are brought in for indemnity) and rule 19 (parties required for just adjudication – as in Hanson where the trustee was required.

4(k)(1)(c): interpleder – NY Life v. Levy (CA) and father (PA).  The insurance company doesn’t know who to pay the money to.  They go to court in PA.   Either the money is Effie Levy’s and she has an interest (res) in PA (an is subject to in rem jurisdiction in PA) or it’s not her money and she’s not subject to PA jurisdiction.  Thus there is no place to bring this suit (can’t do it in CA for same reason, her Dad is subject there).  The solution is jurisdiction by necessity; this is done under the diversity mandate.

· Congress provided for federal nation-wide service of process.  Federal Interpleder Act to correct this paradox.

4(k)(1)(d): Congress can create jurisdiction on a case-by-case basis (securities cases).  By doing this Congress can see if each ( is affecting the nation as a whole: people involved with securities are availing themselves of a national market (there could be one securities court), however people refusing to sell housing to blacks are violating federal law (civil rights) yet this is a local issue.

4(k)(2): Service may be made upon (’s who are not subject to jurisdiction in the courts of any state of the U.S.  Allows federal courts to exercise jurisdiction over foreign defendants conducting substantial business in U.S.  even when there aren’t minimum contacts with any one state.  Limited, by constitutionality (reasonableness).  ( can use national basis of jurisdiction to enforce federal law. 

· ( must show that the ( is not subject to personal jurisdiction in any state, while ( can defeat service by showing that he is subject to some part of the U.S.

· This rule wouldn’t make a difference in Helicopteros, but in maybe Omni: with a federal question.

4(m): requires that service be made within 120 days from filing complaint, but court can extend even with no cause.

12(b)(5): a motion to dismiss for insufficiency of service of process, attacks the adequacy of the method used by ( to give the ( notice of the action.

 Omni Capital Int’l v. Rudolf Wolff & CO.: Omni could not implede Wolff, because Wolff was not amenable to service.  Question of the prerequisites for a federal court’s in personam jurisdiction.  ( was a broker from London that handles trades for Omni who marketed an investment program.  ( had solicited business from Omni.  Omni was found in violation by IRS and sued by several investors under the implied private cause of action under the Commodities Exchange Act (CEA).  ( impleded Wolff saying its liability if any was caused by improper trading activities of (.. 

· ( must be served before a court can assert jurisdiction (if service is not allowed, no jurisdiction).

· Omni says that only the constitution is the max for personal jurisdiction (due process).  ( says even if due process is met, they are not subject because they are not amenable to service in the absence of a statute authorizing service.

Congress was silent in the CEA on the issue of service.  The court concluded that Congress knows how to authorize nationwide service and because they didn’t expressly, they didn’t mean to imply it.  Thus there was no statute authorizing service.

· However, besides a statute authorizing service there must also be minimum contacts.  When a federal court borrows the long-arm statute of the state they sit (rule 4(k)(1)(a))to effect service, there must be minimum contacts with the forum state.  In this case the long-arm statute wasn’t enough and there was no other statute authorizing service.

· Court did not address constitutionality of nation-wide service.

Mullane v. Central Hanover Bank & Trust Co.: The notice the ( gave was not consistent with due process; it deprived known persons whose whereabouts are also known of substantial property rights.  The question was over the constitutional sufficiency of notice to beneficiaries of settlement of accounts by trustee of a common trust fund.  ( was the trustee/manager of the common trust fund.  Bank wanted periodic declaratory judgments to escape a lump sum liability for any possible mismanagement.  Sued beneficiaries.  Only notice given was in newspaper, even though bank had addresses of several of the beneficiaries.

· This suit over mismanagement is OK under NY statute, however not constitutional: in rem it fails, because it’s not over the property before the court ($ in the bank) it’s over $ that is not before the court ($ missing because of mismanagement).    

· Can’t be in personam jurisdiction because some of the beneficiaries aren’t born yet or don’t know about the fund.

· Sup. Ct. likes these trust funds and doesn’t want to hurt people’s due process.  Jurisdiction by necessity (really only citizens of NY and those who know of fund have jurisdiction).

· The dissent sees a problem with the decision that notification through the mail is so far superior to newspapers that the difference is of a constitutional question.  How could service in newspapers have been constitutional for a long time, but not anymore just because of other improved methods of communication?

V.  Correct Forum:

1.  Forum non Conveniens: the question is really who should decide what law applies.  Theoretically, you never get a forum non-conveniens dismissal if there is not another forum where the case can be litigated.

· Nice theory, bur does not always work in practice:

· Case dismissed to Iran court against Shah of Iran (this was certainly not going to be litigated in plaintiff’s favor).

· Often these dismissals are made when statute of limitations have expired and the defendant has to waive statute of limitations.

· Also see waivers to jurisdiction, to discovery procedures, to venue

 Piper Aircraft Co. v. Reyno: Supreme Court said that law unfavorable to ( was not a complete bar to dismal to an alt. forum.  Appellate Ct. gave the possibility of unfavorable law for ( in the alt. forum the greatest weight of all factors.  An plane crash in Scotland killed several.  An appointed administratix brought suit in U.S. against Piper (PA), the manufacturer of the aircraft, and Hartzell (OH) the manufacturer of the propeller.   This is a forum-shopping case.  The U.S. has better options for the (:

· Discovery rules

· Strict liability

· American jury

· Lawyers on contingency fees

Is the Supreme Court right that the possibility of less favorable law is not a complete bar to dismissal?

· How would it work out if plaintiff got its forum?  How would it work out if defendant got its forum?  It would be a hard determination to do accurately without looking at all the merits of the case under both systems of law.

· Practicality makes the Supreme Court decision make sense.

In re Gas Plant Disaster at Bhopal: a terrible industrial accident killed a lot of Indians who brought suit against Union Carbide, an American corporations, in the U.S.  

· All of these cases regarding the gas plant disaster were filed in New York.

· Union Carbide incorporated in New York

· It just so happened that the gas plant was of same model as one in West Virginia

· Union Carbide moved to dismiss on non conveines grounds given that most of evidence was in India.

· U.S. and Indian law are very different:

· An American screws-up in the U.S. and they face a big jury verdict

· An American screws-up in India and they pay much less

· Arguments for and against litigation in U.S.

· For:

· American company and U.S. courts should decide what standards  we want to hold our companies to, thus should be a U.S. court ruling.

· Against:

· Economic argument

· World-Wide Volkswagen: foreseeability – when they made the decision to build the plant in India, they looked at cost of litigation in India, they complied with India regulations, they charged prices consistent with what India could pay

· India’s own decisions about what to sacrifice to bring business into India

· Risk that if litigated in U.S., fewer U.S. businesses would operate abroad

· What would be the first question the India court would ask?

· What law should apply?

· Tort occurred in India

· But if it a design defect of a plant designed in the U.S., than should U.S. law apply?

· Should Indian courts decide what law applies?

· Should U.S. courts decide what law applies?

· Both countries could decide to apply Indian law and in that sense the case could come out the same.

· Any other problem with sending this case to India and assuming American law could apply?

· Many different aspects to applying law of a forum

· Interpretative questions that may change

· Jury may decide differently, value money differently

· Legitimacy of “American law” may not exist in India

· There is still the issue of contingency fees in America: 

· India might not be willing to allow contingency fees although apply American law

· Not particularly helpful to have substantive American law when you do not have the resources to sue

· American discovery rules also could heavily influence the outcome of the case and India might not apply American discovery rules

2.  Whose law applies? Can be a choice of law question (Allstate), where it’s between two states or between state and federal law.  Could also be a case where the actors and events have contact in more than one country (Piper/ Union Carbide):

· Horizontal conflicts

· Scotland and U.S.

· India and U.S.

· Wisconsin and Minnesota

· Vertical conflicts

· State court and federal court

· Constitution places federal court in higher role

· Federal law is the supreme law of the land

· Constitution limits federal power

· Article I, limits scope of federal legislative power

· 10th Amendment preserves to states anything that is not explicitly given to the federal government

Allstate Insurance v. Hague: Question whether it violates due process to apply MN law to govern the effect of a provision in an insurance policy.  

· WI: accident occurred here, insurance policy issued here, all parties were residents of this state; Allstate wants WI law.

· MN: Wife of decedent moved here and is a resident, dead man worked here and commuted, Wife brought the claim here.  Allstate does business here.

The lower court applied MN law because it allowed stacking of claims, three cars each with a separate policy (WI didn’t and this would have been contrary to MN public policy).  The Sup. Ct. said MN has an interest in people who commute and who work in state (work force is affected by his death).  Allstate can foresee a claim being brought here.  Thus jurisdiction and choice of law were reasonable.
Swift v. Tyson: Decided that federal courts exercising diversity jurisdiction need not apply common law created by state courts, rather only states’ statutes (or local customs) constitute binding law on the federal courts.  Absent these, federal courts are free to find the law (really make up their own general common-law).  Decision was based on an interpretation of the §1652 Rules of Decision Act.  The case involves a negotiable instrument (a fancy I.O.U.).  

In Swift, Tyson had a good defense for not paying I.O.U. (he never got land in exchange for I.O.U.) but the idea of negotiable instrument is to correct the problem of I.O.U. by saying there are no defenses against a bona fide purchaser.  Tyson argued that Swift was not a bona fide purchaser (did not exchange I.O.U. for money, exchanged for another debt).

· Under state common law (as opposed to federal law) there were different decisions on what bona fide purchaser meant and these differences would swing the verdict one way or the other.

· Important later in Erie and the argument by ( that there is no PA statute (only PA common law) about railroad duties to people walking along railroad tracks.

· In the time when Justice Story wrote this opinion it was very difficult to ascertain state local law (not written and codified).

· To bring uniformity it was best to go on one federal body of common law (good for interstate business).

· What did Story assume about the problem of a business incorporated in a state and not knowing if it would be subject to state or federal law?

· He probably assumed that states would follow the federal lead at least in commercial law.

· Why could “it hardly be contended that state common laws are law, only evidence of the law?”  Notion of natural law:

· State common law as shooting at a target and trying to figure out the one, true natural law (there is such a thing as the law that must be uncovered).

· There is actually a right answer that can be reasoned to through principles.

· Federal judges are the smartest and they will determine what law actually is and there would be a continuous development of law as judges got closer and closer to the natural law.

· “Brooding omnipresence” described in Erie.
· Why aren’t statutes just evidence of what law is?

· There might be issues where the right answer depends on where you are:

· Pooper scooper law in NYC (but not in Vermont cow pastures)

· New Yorker slips on cow paddie in Vermont

· Water rights in Arizona v. New York

· State legislature is able to make special laws that matter to their region.

· Also on the practical side, common law was not well known at the time (1842) as statutes, which had been published by legislatures (so statutes were obviously law, while judge-made law was a bit sketchy, not generally known).
Problem from Swift rule:  Black & White Taxicab Co. v. Brown & Yellow Taxicab Co.: B&Y sought to enforce a contract with a RR that would enjoin B&W from serving the RR station in KY.  KY state courts would not enforce, so B&Y reincorporated in TN creating diversity and access to federal court in KY which would enforce.  Bias in favor of non-citizens. 

Erie R. Co. v. Tompkins: Question is supposedly if Swift should be overruled (even though it is in party’s interest to follow Swift).  The constitutionality of §1652 was not questioned, but the established judicial construction (from Swift) of this rule was overruled.  After this the federal courts are bound by both states’ statutes and state common-law.  This case is about a vertical conflict of laws between state and federal courts (as Swift was).  It talks about where the rule of law comes from. 

Tompkins (() is walking along a path that follows the railroad tracks (not crossing) when he gets hit by something (probably a door) protruding from train.  The footpath was a direct path between towns and it was typical during the Great Depression for people to walk along the railroad tracks (people couldn’t afford the train).  Action for negligence against Erie.  The RR says under PA common law, Tompkins is a trespasser (walking along the track) and thus they have no duty to a trespasser.  ( says a PA federal court is not bound by PA state law, that the law that should apply in federal court is the custom that it is common that people walk along pathways.  RR knows people walk along pathways and have a duty to them – custom.  (’s argument is based on Swift:

Questions:

· How to decide what law should apply in PA federal court (local customs interpreted by federal judiciary vs. state common law)?

· Always start with a statute if there is a statute

· Rules of Decision Act, which was interpreted by Swift: said state court decisions are common law, but not law binding on federal courts, only statutes are actual binding law. 

· Did the RR argue that Swift should be overturned?  RR wants PA common law to apply under the Rules of Decisions Act (Swift said only law made by legislature, not judge-made common law could apply)?

· It is an interstate railway, which has built this railway across states and you would think railway would want one rule of law to apply it (not each state’s individual law).

· What is its argument therefore for PA law to apply?

· RR could have argued what natural law requires.

· RR could have argued that how PA citizens use the railway is very different than how NY citizens use the railway

· Could you argue that PA law is a local decision about how PA citizens move from town to town, should move from town to town, and PA courts should be able to make a decision about a local issue?

· So, ( in Erie did not necessarily want Swift overturned.  ( wanted the court to recognize that PA common law was a local rule (Swift said local custom has the force of state law also).

· Yet Erie decision begins with the assertion that this case is about whether to overrule Swift.  Why did Brandeis begin there despite parties’ interests to follow Swift?  He wanted to overturn Swift.

· Perceived failings of Swift?

· It failed to achieve its main goal: the creation of a national general common-law.  State judges did not follow along after federal rulings.

· Court said Swift denied equal protection by allowing discrimination by non-citizens against citizens, the non-citizen could pick the court and thus the law used.

· Swift promoted vertical forum shopping between state and federal courts.

· Its interpretation of §1652 was unconstitutional because it allowed judges to make law where the federal government had not delegated powers.

· Logic for overruling Swift: Congress doesn’t have the power in Article I (enumerated powers) to create federal common law so the courts don’t have the power in Article III:

· Checks and balances: if a court decision goes one way about a statutory interpretation, Congress can reverse this.  However, if the court’s decision is to create common law, Congress can’t overrule the court.  If there is no federal legislative power then there is no federal general common law.

· Congress can’t delegate to the courts power the federal government does not have: there is no power to make general federal common law.  

· Effects of overruling Swift:

· Not sure of the effect on equality between (’s and (’s:  Under Swift there was equality because either could remove to federal court for a more advantageous choice of law.  This displacement of state law violated federalism, but wasn’t biased against either party.

· However there was a chance for vertical forum shopping between state and federal court that Erie eliminated.  Since resident (’s do not have the option to remove when sued in a diversity suit by an out-of-state (, the ( could choose if it wanted state or federal court (depending on who had more favorable law) without (’s input.  Now the law would be the same in either court.

· Horizontal forum shopping between different state courts has developed now due to Erie: states have different laws and there is no longer a general federal common law so the ( gets an advantage (especially due to International Shoe’s expansion of in personam jurisdiction and the length of a state court’s reach).

· Created equality between diverse and non-diverse litigants: under Swift there was a different allocation of rights depending upon whether the parties were diverse (denied equal protection).  Swift allowed manipulation of choice of law by changing diversity status.

· Gives federal courts the problem of having to determine what exactly state substantive law is.  The court may certify the question to the highest state court to determine what the law is (cases of first impression).  

· States now can end up applying another state’s substantive law, but their own procedural law.

Klaxon Co. v. Stento Electric Manufacturing Co.: Under Erie a (’s removal to federal court would no longer trigger the application of federal common law but it might have triggered the application of a different state law than would be applied by the state court.  Klaxon addresses this, says federal courts must apply the same choice of state law as would be applied in the state forum: the state in which it sits.  If an OH judges chooses OH law the federal court must, if an OH judge would apply WI law so must the federal court sitting in OH.

VI.  Proper Venue

1.  Venue: further narrows the options for (’s, but not for constitutional reasons (purely statutory).  Administrative interests: allocations among cases of courts, too many lawyers in southern NY (witnesses, judges, etc. get used up).

· Rule 12(b)(3): objection that court does not have proper venue.

· Rule 12(h)(1): venue objections must be made in pleading, so they are easily lost if not done early.

· §1391: different rules for this than domicile (relevant jurisdiction is where you reside (not domicile); distinguishes between diversity and all other cases.  §1391(a) gives 3 choices (note it looks at districts):

· Applies only to cases commenced in federal court, removed cases are covered by §1441.

1. if all (’s are in same state the case can be in any district where any ( resides.

· §1391(c): if the corporation is subject to personal jurisdiction in a state and the state has more than one district then the corporation resides in any district if it does enough business there (if all contacts are thin then it resides in the district with most contacts).
2. center of gravity: district where substantial activity took place or property is located.
3. any district where you have personal jurisdiction over a (, if no other district
· Corporations are subject to personal jurisdiction where they are incorporated.
· Transfer: §1404, permits a U.S. district court with proper venue to transfer to another with proper venue for convenience.
Hoffman v. Blaski: Dealt with (’s motion for transfer.  It is not allowable to transfer an action on (’s motion to a district in which ( did not have a right to bring case in the first place.

Van Dusen v. Barrack: held that the law selected by the transferor forum would continue to apply after the transfer (different with removal, Klaxon said that a district court must apply the same choice of law as the forum state (where it sits) after removal).  Reasons:

1. §1401(a) should not deprive parties of state-law advantages that exist absent diversity jurisdiction.  

a. Based on Erie: don’t want the outcome to be different just because a federal court is exercising jurisdiction, should be same law state court uses.

2. §1401(a) should not create or multiply opportunities for forum shopping 

3. Decisions to transfer venue under §1401(a) should turn on considerations of convenience and justice and not on possible prejudice resulting from a change of law.

Ferens v. John Dear Co.: Deals with (’s motion for transfer after filing in federal court sitting in MS to circumvent PA SoL which had expired and use MS’s SoL which was longer.  ( then tries to transfer back into PA.  Court said the MS SoL law should apply in PA as Van Dusen seems to say it should.  This was not really forum shopping (2 above), because the ( could file the suit in MS anyway, §1401(a) just allows it to be adjudicated more conveniently in PA. Don’t want to punish (’s for choosing an inconvenient forum to because this hurts efficiency of court system as a whole (witnesses, etc.).

· Dissent points out this allows exactly what Klaxon tried to prevent: the (’s were seeking the use of a PA federal court instead of a PA state court in order to obtain application of a different substantive law.
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