I. Remember

- Consider the long-arm statute before asking about personal jurisdiction 

- Just because there is a rule allowing joinder of a party doesn’t mean that there is SMJ over that party’s claims and Pers J over that party.  

- Q: If the husband in Kulko had moved out of NY too, would NY law still have applied?  

Random

Rule 12b, g, and h: Tells what the motions are, when they must be made, and how they must be bunched.

1291, Final Judgment Rule: Makes the appeals court hear all objections at once.  NY allows interlocutory appeals immediately, but on the balance, this slows things down, even though it can eliminate whole parts of trials.  

USSC has repeatedly said that contracts for choice of law are different than for choice of forum.  

II. Justiciability (This is part of Subject Matter Jurisdiction)

- Start thinking about these cases by considering constitutionality.  

General:  Courts can raise the issue of justiciability themselves.  Justiciable issues must be (1) real cases or controversies, (2) not moot, (3) Ripe, (4) Parties must have standing.

Rationales for limits on standing: (1) floodgates, (2) desire for parties with full incentive to win, 

Article III Limits on Standing: (1) Injury, (2) Causal connection, (3) Redressability (requires a “particularized” interest)

An interest must be particularized to be redressable by the court; P must have a personal, individual involvement in a case for there to be a case or contraversy.  Courts are not the place to address non-particularized injuries/situations.  

Hypothetical questions are not real cases or controversies.  They would likely require fine tuned answers applicable to a range of circumstances, and thus are better addressable by the legislature.  

If there are no real adversaries, there’s no case or controversy.

Courts don’t want to adjudicate political questions.  

Moot cases are not redressable, and therefore not justiciable.  Also they won’t be as carefully litigated; court’s “feet won’t be in the fire”.  DeFunis was a “principled litigant”: he cared more about fame than about raising all the arguments for himself to win.  

Exceptions to Mootness:  (1) Voluntary Cessation (e.g. pretending to concede, then starting bad behavior again), (2) “Capable of repetition but evading review” (e.g. Roe v. Wade; you could never get a case to the USSC in under 9 months.)

Intro:

Cudahy Junior Chamber of Commerce v. Quirk:  Courts don’t settle gambling disputes, therefore this case is not justiciable; courts don’t want to spend their limited resources on solving general questions for all comers.

A. Standing

Ex-Cello-o Corp. v. City of Chigaco et al.  American Can Co. v. Same:  Ps have no direct interest in the disputed matter, and therefore have no standing.

Bennet v. Spear:  Q: Do economically interested parties have standing to seek judicial review of a biological opinion?  Minimum for standing: P must be injured in a manner traceable to D and P’s grievance must fall in the “zone of interests” protected by the provision invoked in the suit.  USSC overturns statute providing for standing to sue.

Raines v. Byrd:  Congressmen have insufficient “personal stake” in this dispute to have standing to bring suit to declare the Line Item Veto Act unconstitutional; they are not involved in a personal, individual way; there must be a case or controversy, injury must be traceable to defendant’s allegedly unlawful conduct, and relievable.

B. Hypothetical and Political Questions

Orlando v. Laird:  P says orders sending him to an undeclared war are improper.  It’s not for the judiciary to scold congress for opting for political reasons, not to declare war.  (There is standing and a claim for relief here.)  

Self-Insurer’s Associaton v. State Industrial Commission:  The function of the courts is to determine controversies, not to give advisory opinions or answer hypothetical questions.  Courts decide particular cases; they don’t adjudge the rights of all at once.

C. Timing

De Funis v. Odegaard:  P sues for admission to UW Law School.  The case is moot because of timing, not because of voluntary cessation, and is therefore not redressable.

*Aetna Life Insurance Co. v. Hayworth:   P/insurers bring suit vs. insured Ds with lapsed policy because Ds were planning to wait until D died.  D has not as yet lost or been asked for any money, so there seems to be no real contraversy.  But (1) Ps have to hold $20k just in case of death, (2) as time passes here, the suit becomes tougher for Ps, and (3) the statute of lims won’t begin until D dies.  So:  There is a case or contraversy here: (1) Adversariness, (2) Crystalized facts, (3) Redressability.

Note:  This was a test case for the Declaratory Judgment Act, which allows courts to have something like the role courts have in France. 

III. Adjudicatory Authority: Subject Matter

Jurisdiction: The power to write laws and enforce them on people.  Or: A court’s power to decide a case or issue a decree.

Courts are not hostage to parties with respect to subject matter jurisdiction. 12(h)(3)

A. 1332 Diversity and 1359 Alienage Jurisdiction

Diversity: 1) Complete diversity of parties at the time the suit is brought, 2) Amount in controversy

1. Complete Diversity Requirement

Strawbridge v. Curtis:  MA + MA v. MA + MA + VT.  Maximum Diversity Rule: All of the Ps must be diverse from all of the Ds in order to qualify for 1332 diversity jurisdiction.  So no diversity here.  [This case interprets a statute, not the const.]

1332 Amount in Controversy: $75,000 (Whether legal fees can be included in this is a matter of controversy.)  

Possible combinations:  (1) Citizens from different states, (2) Citizens of a state v. Alien citizen of a recognized foreign state, (3) A foreign state as plaintiff.  (Domiciled aliens are considered citizens.)

Not possible:  (1) Alien v. Alien, (2) Citizen v. Ex-pat, (3) Citizens of not recognized countries.  

Domiciliaries:  Must (1) Be present in a state and (2) Intend to remain there.  (You can be a domiciliary of multiple states.)

Corporations:  Residents of (1) states where incorporated and (2) where their principal place of business is.  

Insurance companies are citizens of state of their insured parties.

1332 Rationales:  Combat local prejudice, keep a few common law suits in the federal system.  

As yet, in staters can sue out-of-staters in federal court.  But this will be the next thing to go.  

1.5 Interpleader

Rule 22, Interpleader:  A suit to determine a matter of claim or right to property held by a usually disinterested third party (called a “stakeholder”) who is in doubt about which claimant should have the property, and who therefore deposits the property with the court while the interested parties litigate over ownership; typically, a stakeholder initiates anh interpleader both to determine which claimant should receive delivery or payment and to avoid multple liability.

1335: Minimum diversity requirement: 2+ diverse claimants, stake has been paid to the court.  This is for insurance companies. Minimum diversity is required because there is jurisdiction by necessity: if there were no jurisdiction over all the parties, the dispute couldn’t possibly be fairly resolved.  So for fairness to these diverse parties, and because of the theory of jurisdiction based on contacts with the whole nation, these cases must be in federal court.  

1335 is aimed at consolodating disputes from all over.  

1335 Amount in Controversy: $500 minimum

2. Determining Citizenship; Joinder Issues

12(b)(1): Motion to dismiss for lack of subject matter jurisdiction.

12(b)(6):  Motion for failure to state a claim for which relief can be granted.

Carden v. Arkoma:  Arkoma (Limited partnership, AZ) sues Carden (LA) in (LA).  12(b)(1) motion.  Question: Does 1332 apply to limited partnerships (fraternities, private corps, SBAs, etc.)? Answer: No. If any of the limited partners are not diverse, then no diversity jurisdiction.  This keeps the federal docket trimmed.  

1332(c) The dead, infants, and incompetents allow diversity jurisdiction even if their representatives are not diverse.  

Domicile is determined on the day the claim is filed - efficiency means it must be done early on.  The day of the COA would be too difficult to determine.  

Impleader:  Procedure by which a third party is brought into a lawsuit especially through a defendant’s third-party action.  

- Rationale get just adjudication the first time to avoid multiple lawsuits, and to avoid the money being spent while it’s in the wrong hands.  

Rule 23, Class Action: Where (1) joining everyone would be impracticable, (2) there are questions of law or fact in common with everyone, (3) the claims of the representatives are typical and predominate, (4) separate adjudication could lead to inconsistent verdicts...

Rule 17A, Real Parties in Interest:  Every action shall be prosecuted in the name of the real party in interest.  This rule backs up 1332. 

17A prevents “secondary behavior.”

Rose v. Giamatti:  Rose (Cin) v. Giamatti (NY) + Cincinatti Reds (Cin?) + MLB (Cin).  Giamatti removes to federal court.  MLB and Reds were fraudulently joined to defeat removal jurisdiction and are not real parties in interest.  So removal to federal court stands.

3. 1359 Alienage Jurisdiction

4.Amount in Controversy:  $75,000

Zahn v. Intl. Paper Co.(1973)(x?Cts are split on whether this has been overruled by §1367; Good law for the moment): Paper pollution class action for different amounts of damages.  In a class action, only Ps individually claiming more than the required amount in controversy can have their claims heard in federal court.  

- Zahn doesn’t prevent a floodgates problem, since Zahn can still stay in fed court.  So this ignores state dockets.  

- Just because the constitution (as interpreted by Gibbs’ “common nucleus” test) allows a court jurisdiction over some non-federal claim doesn’t mean that that court has been granted jurisdiction over it by Congress.

- Amount claimed will stand unless it can be disproven as a matter of law.  If the verdict is less than $75,000, P will have to pay costs, and if the claims are frivolous, the attorneys are punished.  

An individual’s federal claims’ values can be agregated: $70,000 + $6,000 is OK.  2 different tort actions, OK.  Counterclaims in excess of 75k, OK, but the initial lawsuit is split off (a stupid rule); (though Horton v. Liberty Mutual was allowed in federal court with P’s 1k and D’s $14,500).  2 different peoples’ claims 70k + 6k no go (even if husband and wife).  

B.  1331: Federal Question Jurisdiction/“Arising Under Jurisdiction”

Standard: A federal law must appear on the face of a well-pleaded complaint, (and Holmes Test: The if the federal law the complaint arises under does not allow an explicit or implied private right of action, then there is no federal jurisdiction).  

1. “Arising Under” Federal Law  

Purposes of federal jurisdiction:  (1) Have an expert, uniform forum for federal law, (2) Ensure that states enforce federal laws fairly, (3) Supreme Court had too many cases.  

a. The Role of a Federal Defense

L&N RR Co. v. Mottley(1908): Lifelong RR travel granted. No arising under jurisd b/c P’s statement of coa was not based upon fed laws/const.  A case “arises under” federal law only if federal law appears on the face of a well-pleaded complaint; an anticipated federal defense to the COA is not enough to qualify for arising under jurisd; also, subject matter jurisdiction can be denied at any time in a proceeding.

- The actual complaint isn’t considered, only the minimal, well-pleaded one, and not the defense either.  

(1) This rule works well with 1332’s domicile being determined on the day the COA is filed; (2) it can be determined early on; (3) it doesn’t allow Ps to raise things knowing that the defense will have to raise a federal question, so it preserves party autonomy; (4) it does allow cases with a strong federal interest; (5) it’s hard to do better.  

Counterclaims are treated like separate claims for FQJ.  

There’s no amount in controversy limit for FQJ

b. The Scope of “Arising Under” 

Merrell Dow Pharmaceuticals v. Thompson: Deformed pregnancy drug children; charge of mislabeling. Alien Ps bring suit in MD’s domicile, OH, so no diversity jurisdiction.  The claim was artfully stated so that it avoided federal questions.  Mottley test employed; no fed question on the WPC.  Also it employs the Holmes test in that it rejects the case because there is no federal remedy in spite of there being a federal question.  There is an element of artful pleading here.  [This case is unhelpful in addressing whether artful pleading can help you avoid federal court, because the case would have ended up in state court anyway, as the facts play out.]  

c. Implied Rights of Action (p. 366):  Don’t just assume that there is a right of action.  

Sometimes Congress gives explicit rights of action.  Sometimes a norm is depended upon.  In Bivens (unknown federal agents) there was a federal wrong, and no other available means of redress.  So a private right of action was implied.  Ash private rights of action are allowed when: (1) P is one of the class for whose benefit the statute was enacted, (2) there is legislative intent to create a remedy, (3) a private right of action is consistent with the undrelying purposes of the legislative scheme, and (4) federal law is the appropriate regulator of this area.  

A constitutional case will be more likely to be granted an implied right of action, since if congress wanted to allow one, they could have written it in.  

Gully: A case which problematically will never reach the federal courts because of its structure: the federal question consistently arises in the defense.  There is an federal law present that will never be reviewed by the federal court.  

d. Declaratory Judgments (Brought to prevent someone from suing you.)  

Franchise Tax Board v. CLTV: CA tries to sue for taxes; D claims federal defense.  A declaratory judgment action to get around a structural problem preventing federal jurisdiction over a federal defense does not satisfy the test for “arising under” jurisdiction; the federal question must appear on the face of the WPC of “the coercive action.”  

C. Protective Jurisdiction

[Textile Workers Union v. Lincoln Mills:]  

D. 1367: Supplemental Jurisdiction

Joinder of Parties (who may or may not fall under the jurisdiction of the court)

Rule 18, Joinder of Claims:  Once A asserts one claim against B, A can join all related and unrelated claims against B.

Rule 20, Permissive Joinder of Parties:  Where A is suing B, C can be joined as P or D if the claims by or against them (1) concern the same series of transactions, and (2) share a common question of law or fact.  

Rule 13, Counterclaims and Cross-Claims

13(a) Compulsory Counterclaims:  Where the claim “arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim,” and does not require the presence of unavailable third parties.

13(b) Permissive Counterclaims:  Any other counterclaim.

13(g) Cross-Claims:  Claims against co-parties are permitted if related to the original action.  

13(h) Joinder of Parties to a Cross-Claim:  Parties can be joined to a cross-claim.  

Rule 14, Impleader:  D can implead a third party D who may be liable for indemnity.  

Rule 19(a), Compulsory Joinder:  The court can order the joinder of parties required for just adjudication.  

Rule 24, Intervention:  A 3rd party can enter a lawsuit when his interest in the property at stake may be damaged by his absence.  

1. Supplemental Jurisdiction: Pendant and Ancillary Claims 

Pendant/Ancillary Claim Jurisdiction (Post-1367 these are covered under Supplemental Claim Jurisdiction):  

Pendant Claim Jurisdiction

United Mine Workers v. Gibbs (1966)[Good Law]:  Gibbs brings a federal and a state claim against union.  Federal claim is dismissed during the course of the trial.  Q: Is there still federal jurisdiction over the state claim?  State claim allowed to remain based on pendant jurisdiction. The constitutional minimum for federal jurisdiction is the state claims’ arising from the same “common nucleus of operative fact” as at least one of the federal claims.  Pendent jurisdiction is a matter of discretion considering:  (1) Judicial economy, (2) Convenience, (3) Fairness to litigants, (4) Comity (i.e. respect for other governmental bodies).  The jurisdiction issue stays open throughout the litigation.  

Here the state claim is by P.  In Moore, the state claim is by D:

Ancillary Claim Jurisdiction

Moore v. NY Cotton Exchange (1926):  Moore brings federal claims (monopoly, interstate commerce) against NYCE, who countersues with a state claim (misuse of information).  Federal court grants summary judgment against P and in favor of counterclaim.  Compulsory counterclaims (those arising out of the transaction which is the subject matter of the suit) have ancillary jurisdiction anchored by P’s original federal claim.  There’s still a common nucleus of operative fact here.

If the only federal claim is a counterclaim, then the case stays in state court.  

2. Additional Parties

Pendent Party Jurisdiction

Owen v. Kroeger (1978)[Good Law]:  Electrocution in crane accident.  Widow, Kroger (P/Iowa), brings diversity wrongful death action against OPPD (D/Nebraska).  Owen (“Nebraska”, then Iowa)  implead (14a).  OPPD gets summary J.  Three days into the trial, Owen turns out to be from Iowa, and moves to dismiss for lack of diversity J, in spite of there being a common nucleus with the summarily judged claim.  District Court lacked J over the claim against Owen following the dismissal of the claim vs. OPPD since diversity J then lapsed.  

1332 J does not automatically confer J over other, non-diverse Ds whose claims share the same “common nucleus of operative fact.”  The Gibbs “common nucleus” test is the minimum test; beyond this, consider 

(1) the posture in which the state claims are asserted (Ps should be less able than D#1 (or other mandatory parties) to complain about being in federal court, since they voluntarily brought the action there in the first place), 

(2) the specific statute conferring jurisdiction over the federal claim (1331, 1332, ...)

(3) There must be a logical relation between the two claims, not just factual similarity between them (impleaders, for example, are logically dependent on the outcome of the main suit) (AKA is the potential pendent party claim necessary for just adjudication).

So: 3rd parties rights should not be affected here, but P shouldn’t be allowed to stay in fed court because of his own “mistake.”

Finley v. US (1989)  Overruled by 1367:  Finley brings state claim vs. San Deigo and SDG+E in state court, and federal claim vs. US in fed court.  USSC: There’s no congressional authorization of (putative) constitutional power over pendant parties (vs. pendant claims) (at least for 1346).

2-part Kroger test for pendent party jurisdiction: (1) Is the potential pendent party claim (roughly) necessary for just ajudication of the anchor claim?  Not here, even though P had no choice but to bring the claim against the FAA in federal court.  (2)  Does the statute - when narrowly construed as it was in Zahn (no amt. in contraversy) and Kroger (no diversity of parties) under 1332 and Aldinger (claim excluded by statute) under 1343 - explicitly confer federal jurisdiction?  No, it only includes “claims against the United States”.  Gibbs is not overturned, but Aldinger’s limitation of the “common nucleus” test is limited to pendant claims, not pendant parties.  

1367: Gibbs is basically adopted as law here. 

1367 is concerned to (1) Trim the federal docket, (2) Allow genuinely diverse claims, (3) Eliminating evasive maneuvers (4) Fairness, (5) Judicial Economy, (6) Convenience. 

1367a (1990):  District courts have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy.  Such supplemental jurisdiction shall include claims that involve the joinder or intervention of additional parties.  

1367b (1990): This addreses Owen.  No supplemental J for claims brought by P against third parties in 1332 cases. 

(Difficult case: A sues (1332) B, who joins non-diverse C.  C makes a claim against A.  Can A counterclaim?  Seemingly not according to 1367.  But this is a bit far-fetched for A’s evasiveness to be a concern.)

1367c:  Courts can decline supplemental J when (1) a claim raises complex issues of state law, (2) the state claim substantially predominates over the federal claims, (3) the federal court has dismissed the federal claims, (4) other compelling reasons.  

1367d:  Tolls the SoL so Ps won’t either (1) lose their right to re-file in state court, or (2) file two suits every time, and waste resources.

Problems: 

- 1367 seems inconsistent with Rule 20 (Permissive Joinder of Parties).  

- It leaves class actions unclear.  (Abbot’s 4-4 decision)

E. 1441: Removal Jurisdiction

1441 Removal:

- There’s never removal to a federal court if P could not have brought a case there.  If there’s a federal question on a counterclaim, no removal allowed.  

- Generally, if P could have filed in federal court, then D can remove there.


- But only a non-citizen of the forum can remove in a diversity case (1441(b)).  

- P cannot remove as “D” on a counterclaim.

1441(c) D can remove a case to fed ct on 1331 grounds even if it contains some separate and independent mere state claims along with the federal claim(s), even if they are not based on the same common nucleus of operative fact.  Reason: P should not be able to prevent removal of a claim removable under 1331 just by joining state claims to it.  The federal court can split off the unrelated state claims if it wants, but doesn’t have to, since (1) P shouldn’t be forced to defend suits in two courts, since D might be trying to bankrupt P, 

1441(c) does not apply with 1332 (diversity j). 

If a case includes A vs. B (F) and A vs. C (S), even C can remove to federal court, since, if there is a common nucleus, the case could have been brought there.  

There’s no right of appeal on removal.  

Only out of state Ds can remove on diversity grounds.

F. Challenging Subject matter jurisdiction

Only subject matter jurisdiction and justiciablility objections cannot be waived.  These issues can be raised at any time in the trial. 

Collateral attack is available where (1) where there was no procedural opportunity for defense, e.g. the original court had no subject matter jurisdiction, (2) manifest abuse of authority...

IV.  Adjudicatory Authority: Parties

A. Persons: Traditional Bases of Authority: Power, Presence, Domicile and Consent

1. Power over the person or property of the defendant

Pennoyer v. Neff (1877):  Mitchell sues Neff for attorney's fees, notice by publication.  Neff doesn’t turn up, Mitchell wins, and the land is sold by sheriff’s deed to Pennoyer.  Neff collaterally attacks the first judgment claiming Oregon had no personal jurisdiction: Neff was not personally served, was not domiciled in OR, and did not appear.  Mitchell v. Neff rejected for no jurisdiction over Neff.  (See below.)

Personal Jurisdiction Issues:

There was no authority over Neff because:  No state can exercise power over persons outside their territory.  Reasons:


- Protection of sovereignty


- Protection of the due process interests of Neff.


- Foreign courts might not be fair to Neff, and he would be forced to travel.  


- This rule prevents forum shopping.

The only way Neff could make this argument in the original suit would be for him to show up, but that is just what is unfair.  So collateral attack is allowed.  

Bases of Personal Jurisdiction:  1) In Personam Jurisdiction; 2) In Rem Jurisdiction; 3+4) Quasi-In Rem I + II; 5) Status

1) In Personan Jurisdiction

3 Criteria for in personam jurisdiction:  Presence at the time of service (tag), Domicile, or Appearance.  (See Below.)

2) In Rem Jurisdiction:

A state should have power over its land to see that it is put to good use.  So summons by attachment to the land (“serving the land”) should be sufficient, since a) this is convenient, and b) it gives the person incentive to keep tabs on his property.

If you own land in a state, you’ve submitted to the laws of that state, and you can get to that state.  

Notice of the pending lawsuit is placed on the title of the land so that the land won’t be sold during the lawsuit.  

But IRJ is only for cases concerning the land.  [Mitchell v. Neff was not about the land.]

3) Quasi-In Rem I:

There’s jurisdiction over claims related to the land. viz., where there is pollution from some land, or if a liability is incurred from an injury on that land.  Service is the same as for In Rem.  D is liable up to the value of the land, and can be sued for the remainder elsewhere.  There’s a question whether P’s losing the first suit would leave a second one res judicata.  There’s an unfairness either way.  [Mitchell v. Neff was not over a claim related to the land.]

4) Quasi-In Rem II:

Actions up to the value of land owned by D in a state are allowed vs. that D if they’re not inconvenient, and don’t harass. [This is Mitchell v. Neff.]

Notice must be attached to the land.  In Mitchell v. Neff, notice was put in the paper.  Thus, Mitchell was not properly served.  

Service of the land tells Neff what the potential loss is, and lets him decide whether it is worth coming or not.  

5) Status Jurisdiction:

There is jurisdiction for divorce and child custody suits with only one party present, 

2. Domicile and Consent

Presence as a basis for in personam jurisdiction.  

With presence, the forum is not arbitrary: D is there, so there’s no hassle to D, and there’s reason to expect D to abide by the state’s rules.  Presence flying over a state is enough, although this is really unfair (Grace v. MacArthur).  

Service has two purposes: 1) Apprisal, 2) Assertion of state’s power over D. 

Immunity from Process:  1) Parties who enter a state just to take part in a judicial proceeding - this circumstance can serve the purpose of apprisal, but not of assertion of power.  (States have interest in not preventing parties from coming to a state to resolve disputes.)  2) Immunity from process within a certain zone due to diplomatic representation of one’s recognized country.  3) Common law immunity (this is very limited).

3. Rasing Jurisdictional Objections

Wyman v. Newhouse (1937):  Man wins collateral attack in NY after woman procures his presence by fraud in order to serve him.  

Milliken v. Meyer(1940):  WY resident served in CO for a WY case. Domicile’s responsibilities to a state aren’t dissolved by mere absence.  Service to a citizen of State A notifying him of a proceeding in State A served in State B is valid.  

Non-Domiciled residents are in a bit more of a grey area - courts have split on this.  

Adam (TX) v. Saenger (CA)(1938):  D wins money on a counterclaim, then P leaves the state without paying.  P goes to TX to collect. Non-resident P, by voluntarily bringing suit in D’s state S, submits himself to the state S’s jurisdiction on a counterclaim.  

Federal rules allow for a Special Appearance by D to challenge jurisdiction.  Such rules save courts’ time.  A 12b(2) motion is allowed in accordance with 12h(1).  As soon as you join the merits, you have appeared.  On the federal system, you can appeal your 12b(2) motion even after you’ve argued the merits.  Some say that the final judgment rule is more efficient than the interlocutory appeal rule.  

Some states have a Limited Appearance to defend in In Rem and Quasi-In Rem cases.

Rule 12h: Gives time limits on personal appearance objections.  

Bremen v. Zapata Off-Shore Co(1972):  P and D agree on towage of a tug from Louisiana to Italy, and specify totally unconnected England as the forum. Parties can consent to a forum contractually even though neither the parties nor the transaction has any connection with the chosen forum.  [A state court should dismiss actions brought there when the contract between the parties privides that all disputes should be heard in another country (or state, presumably); forum selection clauses are valid and enforceable unless the resisting party can show they are “unfair or unreasonable”. (Silberman)]

- England likes this because it gives its law power, and it brings money to England.  

Carnival Cruise Line v. Shute(1991): Shute (P/WA) can only sue company in FL for injury incurred in Mexico because of fine print.  Venue can be contractually pre-arranged and will hold up unless P can show that such venue will be a (very) “unreasonable hardship”.

DR: P is being sucked far from home, but has benefitted from the decreased charge by CC.  It’s true that Ds have effectively chosen favorable applicable law, but it was before the fact, and Ps benefitted from that choice.  [See Hess below for more rationales.]

[Overmeyer Co. v. Frick Co.(1972): Clause allowing having judgement entered without service of process holds up.  Cognovit clauses do not per se violate due process - relative bargaining powers and other factors are relevant to whether they do.  

Hess v. Pawloski (1927):  Long arm statute allows driver (D/Penn) to served MA summons in Penn.  A state can declare that use of a highway by a non-resident constitutes implicit appointment of the registrar as an authorized agent on whom process may be served (where the case is about a collision or accident).  [Due process can be interpreted broadly when a state’s interests in looking after its citizens are at stake (Schaffer).]

DR: 2 pronged inquiry: 1) Has P done what the long arm statute said?  2) Is that statute consititutional?  

Rationales:  Dist. Pennoyer:  1) Pawloski is not trying to screw Hess around, so different equities.  2) It would be strange to require P to go to Penn to get relief.  3) Travelling can’t be too inconvenient for Hess.  4) Interstate travel is easier now, and more accountability is needed as a result.  Jurisdictional rules shouldn’t impede accountability.  5) There’s no concern about out of state law being applied to Hess.  

There was such a legal fiction for corporations as well (p. 78).   

Problems with implied consent:

1) But there is no real consent going on in these cases.  What’s really happening is that there’s a quid pro quo going on.  So why not make that the rule?...[See Intl. Shoe]

2)[Fluxner v. Farson:  D escapes jurisdiction by pointing out that it would have been illegal for the state to kick out a business for not consenting.

3) Sometimes state soveregnty interests are damaged if you can just consent away from them - e.g. if the Shutes could avoid WA innoculation laws by consenting to FL law to govern their trip to Mexico.  

4) Parties may take advantage and consent away law that is designed to control their behavior.  

A.2. Expansions of Personal Jurisdiction: Specific and General

1. The Minimum Contacts Standard

International Shoe v. Washington(1945): Shoe company (DL+Missouri/D) challenges personal jurisdiction because its headquarters was not in WA, and only 11-13 salesmen operated there.  

Lack of Contacts: No offices, merchandise, permanent employees, contracts, bank accounts, etc. in WA. 

Contacts: Payments were made based on the number of sales made in WA, Sample rooms were rented, Systematic way of shipping things.  “...due process requires only that in order to subject a defendant to a judgmnt in personam, if he be not present within the territory of the forum, he have certain minimum contacts with it such that the maintenance of the suit does not offend 'traditional notions of fair play and substantial justice'”(p. 82)...[there were] “systematic and continuous contacts”(p. 83).  

[[Corporations have a jurisdictional “presence” in a state when in state activities (1) have been systematic and continuous such that our sense of “fair play and substantial justice” allows personal jurisdiction and (2) gave rise to the liability sued upon; only minimal contact is necessary for personal jurisdiction service.  [Constitutional due process requires meaningful “contacts, ties or relations” for jurisdiction.  Occasional acts related to a forum are insufficient for J if “their nature and the circumstances of their commission” create only an “attenuated” affiliation with the forum (Burger King).]  [“A state court may exercise personal jurisdiction over a nonresident defendant only so long as there exist ‘minimum contacts’ between the defendant and the forum state” (WWV).]  [“A state court’s assertion of personal jurisdiction satisfies the Due Process Clause if it does not violate ‘traditional notions of fair play and substantial justice’”...“Due process does not necessarily requre the States to adhere to the unbending territorial limits on jurisdiction set forth in Pennoyer...minimum contacts may take the place of physical presence as the basis for jurisdiction”(Burnham, Scalia).  “‘Traditional notions of fair play and substantial justice’ can be as readily offended by the perpetuation of ancient forms that are no longer justified as by the adoption of new procedures that are inconsistent with the basic values of our constitutional heritage”(Burnham, Brennan).]]

RD: 1st question - WA’s long-arm statute allows jurisdiction over parties who do not pay their taxes.  

2nd question - Statute provides for notice by registered mail.

3rd question - Is the statute constitutional (under the 14th Amm. Due Process Clause)?  

Contacts: Domicile of P or D, Residence of P, Presence, Solicitation of business, Systematic and continuous contact with a state, Reciprocal benefits, Relatedness of claim to activities in a state, Foreseeabiltiy (Hess), Ability to structure one’s affairs, States’ rights to sovereignty (to tax IS), Choice of law, Relative convenience,  Interests of the forum (FL’s in attracting business), 

RD: “Fair play and substantial justice” are about D’s relationship to the forum.  

2. General Jurisdiction: Power to adjudicate any dispute

Presence or Domicile alone are enough for general jurisdiction.  

Perkins v. Benguet Consolidated Mining Co.(1952):  D (Philippines company who had conducted operations in Ohio during Japanese occupation) sued by non-Ohio resident for failure to issue stock certificates.  Even when the cause of action does not relate to a foreign corporation’s activities in the forum state, constitutional due process is not offended by a state’s subjecting the corporation to its in personam (general) jurisdiction when there are sufficient contacts between the state and the foreign corporation - nor does it compel Ohio courts to do so.

Abbko v. Lennon: Ringo Starr had continuous contact with NY, so jurisdiction was asserted over him.  

Burnham v. Superior Ct:(Dicta) The “continuous and systematic” contacts rule for personal jurisdiction applies to corporations, not to people. (See Below)

Cannon Mfg. Co. v. Cudahy Packing Co.(1925): Jurisdiction over a parent company does not, standing alone, establish jurisdiction over a subsidiary company, and jurisdiction over the subsidiary is not equivalent to jurisdiction over a parent, unless the parent so controls and dominates the subsidiary to disregard the latter’s independent existence.

Helicopteros v. Hall(1984): Columbian company doing business in Peru.  Crash survivors bring suit in Texas state court, though no party involved was a citizen or resident of Texas.  No general jurisdiction under the Constitution.  Large purchases, training sessions and a contract meeting are not “systematic and continuous” enough to satisfy the requts of the Due Process Clause of the 14th Amm for personal jurisdiction over an alien defendant.  

[For specific jurisdiction litigation must result from alleged injuries that “arise out of or relate to” D’s activities purposefully directed at residents of the forum, rather than result merely from the “unilateral activity of another party or a third person” (Burger King).]

[(Dicta)“Even when the cause of action does not arise out of or relate to the foreign corporations’s activities in the forum State, due process is not offended by a State’s subjecting the corporation to its in personam jurisdiction when there are sufficient contacts between the State and the foreign corporation” [i.e. but there aren’t here](Burnham).]

Notes: In dicta there’s a suggestion jurisdiction by necessity could be found on better facts than these.  

Contacts:  Large purchases, training sessions, a contract meeting, contract signed by Ds only, there’s a lot of business in the US - and more of it in Texas than any other state, 

No Contacts:  No P or D is a citizen or resident - and Ds are from Peru, No ongoing, systematic activity - only fortuitous contacts, 

RD: This case gets rid of “doing business jurisdiction,” and uses relatedness.  

3. Specific Juristidiction and the Proliferation of Specific-act Statutes

McGee v. International Life Ins (1957):  McGee awarded recovery in CA on a life insurance claim where service was by registered mail.  ILI refuse to pay, claiming dec. committed suicide, and McGee brings suit in TX.  Constitutional “minimum contacts” can be satisfied (for specific jurisdiction) by a single contact with the forum state.  

[Jurisdiction is proper where the contacts proximately result from actions by D that create a “substantial connection” with the forum state - even if merely by a single act...If a commercial actor’s efforts are “purposefully directed” toward residents of another state, an absence of physical contacts cannot defeat personal jurisdiction there...Jurisdictional rules may not be employed in such a way as to make litigation “so gravely difficult and inconvenient” that a party unfairly is at a “severe disadvantage” in comparison with his opponent (Burger King).]

[“State courts have legitimately read their jurisdiction expansively whn a cause of action centers in an area in which the forum State possesses a manifest regulatory interest...Jurisdiction can be based strictly on out-of-state acts having foreseeable effects in the forum State...the Due Process Clause allows flexibility in ensuring that commercial actors are not effectively ‘judgment proof’ for the consequences of obligations they voluntarily assume in other states” (Schaffer).]  

[“The burden on the defendant, while always a primary concern, will in an appropriate case be considered in light of other relevant factors, including the forum State’s interest in adjudicating the dispute” (WWV).]  

Contacts:  Contract with CA resident, CA has an interest in keeping P off of the dole (and in protecting its residents’ interests), witnesses will be in CA.  

No Contacts:  No office in CA, no agent, no solicitation, original sale not in CA, possibly only one client in CA.  Very minimal.  

Other: Relative convenience favors CA (contrast with Carnival Cruise), Sellers have more choice over where to sell than buyers (truer in Helicol than here, though), D could foresee a suit in CA (and thus could have sold the policy but voluntarily didn’t), CA has greater stake in the case than TX.  

RD: This is the bare minimum for personal J.  We’re more interested in D’s rights than P’s here, in contrast with Pennoyer, and the forum’s interests are to the fore as well.  

Stream of Commerce

Gray v. American Radiator(ILSC 1961): Titan (Joined D/OH) sells valves to American Radiator (D/PN), who ships water heaters into IL.  Water heater explodes, injuring Gray.   IL has “substantial contacts” sufficient with Titan because of (1) substantial consumption of its products in IL, (2) benefit to D from IL law, (-)changes in the marketplace, and (3) D’s contemplation that its products will be used in IL, and because (4) IL is the most convenient place for the suit, and because (-)transportation is now easier than it once was, and (5) because IL law will govern the action, it is fair that IL assert jurisdiction. Also: ( The place of a tortious wrong is where the last event takes place which is necessary to render the actor liable (viz. so it happened in IL).)

[“Jurisdiction can be based strictly on out-of-state acts having foreseeable effects in the forum State” (Schaffer)]

(SoLs run from the date of an injury, so arguably a tort can be committed in IL by someone who never goes there.  But there might be better places to look to ground an interpretation of a tort statute.)

Contacts: Foreseeable stream of commerce, availment of benefits of forum, it would be unfair to both Am. Rad. if they couldn’t implead Titan - and inefficient if the loser had to bring another suit, 

No contacts: No presence or sales in the state at all, Lack of  control over whether its products go to a state, Ohio has an interest in controling cost of heating in OH, 

? : Location of witnesses, 

- Tort policy wants jurisdiction over Titan so they cannot avoid suits Ps can’t afford to bring, and thus not be properly motivated toward safe products.  (Counter argument: Making T sueable far from home raises product prices.)

McGowan and Singer: Shipping a fondue pot is not enough for “doing business,” but shipping plus advertizing is.

Long arm Statutes

An advantage of a detailed statute is that you can demonstrate your interest in particular issues with it, and thus be more likely to be given J over the issues with which you are really concerned.  (Like the NY statute.  NY wants to be a media market, so it doesn’t want people to be able to easily bring libel suits there; It wants to attract small business products to NY, but not protect big businesses products, since they’ll come anyway, so it allows suits vs. companies deriving substantial revenues from NY.)

[Calder v. Jones (1984): Florida reporter and editor working for CA newspaper are subject to jurisdiction in CA because they intentionally targeted a CA D with allegedly libellious story.  1st Ammendment rights shouldn’t be “double counted” in the jurisdictional inquiry.  

A3. The Supreme Court Imposes Limits

1. The Requirements of a Purposeful Act

Hanson v. Denckla (1958):  (1) Bad daughters (Ps, FL) sue good daughter Elizabeth (D/) and a trustee (D/DL) in FL state court (under FL law), challenging the validity of a transfer from one DL trust to the DL trustee.  Ds challenge FL’s claim to jurisdiction over DL trustee based on her relationship with dec. mother, who had moved to FL before the transfer.  (2) Elizabeth obtains a declaratory judgment in a DL court (under DL law) establishing the validity of the transfer.  Supreme courts in each state assert jurisdictional authority; each claims entitlement to full faith and credit.  Florida has no (specific) jurisdiction over the Delaware trustee even though FL law applied; dist. from McGee; it is essential for (specific) jurisdiction that there be some act by which the defendant purposefully avails itself of the privilege of conducting activities with the forum state, thus invoking the benefits and protections of its laws.  

[Choice-of-law analysis, which focuses on all elements of a transaction (it’s “center of gravity” p. 116), is distinct from choice-of-forum analysis, which at the threshold focuses solely on the defendant’s purposeful connection to the forum (Burger King).]  

[“Even if the defendant would suffer minimal inconvenience from being forced to litigate before the tribunals of another state; even if the forum state has a strong interest in applying its law to the controversy; even if the forum state is the most convenient location for litigation, the Due Process Clause, acting as an intrument of interstate federalism, may sometimes act to divest the State of its power to render a valid judgment”(WWV).]

Contacts:  Trustee had a lot of business in FL, FL law applied, 

No contacts: There was no act by which D purposefully availed himself of the benefits of the forum, trust was formed before mother became FL resident, 

RD: This is the beginning of a move back to defendant-centeredness for a modern economy.  

- *There were suff contacts for choice of law, but not for personal jurisdiction.  Burger King limits this case, saying that a choice of law is relevant to, but not itself sufficient to determine whether D has availed himself of a forum.  

2. Personal Injury and Products Liability Cases

World Wide Volkswagen v. Woodson(1980):  Ps (NY) buy an Audi in NY from dealer Seaway (D/NY).  Ps drive toward AZ and have an accident in OK.  Ps sue manufacturer (Ger), importer (NJ), distributor (WWV; NY) in OK state ct.  WWV and Seaway make special appearances and claim no due process.  Ds have no contacts with OK at all, save D’s car driving through.  No jurisdiction.  Int’l Shoe’s “minimum contacts” test (1) protects D against the burdens of litigating in a distant or inconvenient forum, and (2) ensures that the states do not reach out beyond the limits imposed on them by their status as coequal sovereigns in a federal system.  Though foreseeability of an event is relevant, it does not confer jurisdiction; amenability to suit does not travel with a chattel.  D’s conduct must be such that he should reasonably anticipate being haled into court in a state.  D has notice of its being subject to suit and is enabled to prepare for them when he avails himself of the benefits of acting in a forum.  There’s an imp dist betw (a) goods that were brought somewhere by the consumer and (b) those that were brought there through a chain of distribution.

[Once the minimum contacts requirement for personal jurisdiction has been established (or in order to determine it??), the courts should consider (1) Burden on D, (2) P’s interest in convenient and effective relief, (3) Forum state’s interest in adjudicating the dispute,  (4) Interstate judicial system’s interest in obtaining efficient resolution of controversies, (5) States’ policy interests...The Due Process clause “gives a degree of predictability to the legal system that allows potential defendants to structure their primary conduct with some minimum assurance as to where that conduct will and will not render them liable to suit”(Burger King).]

Contacts: OK’s interest in safe roads, P’s interest in convenient location, Location of witnesses, WWV’s name implies that service is available everywhere, foreseeable movement of chattels, 

No Contacts:  These stream of commerce items are extremely mobile: it is unfair for D to be sueable anywhere his products end up - there must be some limitation, Jurisdictional rules can prevent application of unfair/unforeseen law,  Federalism worry, 

Dist. from Am. Radiator:  The eventual destination of the radiator valves sold by Titan is more foreseeable than of the cars in WWV; there was consumer intervention WWV.  If the consumer moves the product, the stream is cut. 

Blackmun “I’m puzzled” Dissent:  Not all products are the same, and some producers should just accept that they can’t structure their affairs to avoid the jurisdiction of certain states.  

RD: Dealer and distributer were added so the case couldn’t be removed to federal court, just like in Rose (but RD: “The real party in interest arguments can’t be made here.”).  Jury verdicts in OK are unbelievably high, so P wants to be there.  

Kulko v. CA Superior Ct.(1978):  Woman (P/CA) sues ex-husband (D/NY) in CA state court for child support.  Terms were $3000 per year while children were in CA with mother; kids moved to CA permanently.  D moves for dismissal for lack of jurisdiction.  A single act, like buying your daughter’s plane ticket to CA, which is not one that a reasonable person would expect to result in subtantial financial burden and personal strain...of litigating 3000 miles away, is not sufficient for (specific) personal jurisdiction.

Contacts:  Father sent his kid to CA, CA may be stuck paying child support, 

No Contacts: Father didn’t really avail himself of the benefits of the forum, father should have the right of application of NY law.  

- So state interests alone are not suff for pers. J.  

Keeton v. Hustler(1981):  P (NY) sues D (OH, CA) in NH federal ct for libel.  USSC reverses NH ct’s verdict that because interests are too attenuated and recovery would be permitted in 50 states in spite of all the other statutes of limitations having expired, there is no jurisdiciton.  NH has an interest in redressing injuries that occur within its borders, and choice of law questions should not “complicate or distort the jurisdictional inquiry”.  

[Shaffer’s “fair warning” requirement for specific jurisdiction is satisfied if D has “purposefully directed” his activities at residents of the forum, but not by mere “random, fortuitous, attenuated contacts”(Burger King).]  

Contacts:  What law is applicable shouldn’t be a factor in the jurisdictional inquiry, because it will require deciding the merits before deciding upon jurisdiction. 

No Contacts:

*This case is a good example of a plaintiff’s choosing a forum to take advantage of its rules - here its statute of limitations.  

Insurance Corp of Ireland v. Compagnie des Bauxites de Guinee (1982):  Silberman: “A federal court may order discovery in determining a jurisdictional challenge and may impose a finding of jurisdiction as a sanction against the defendant who failed to comply with the discovery order.”  By specially appearing, you’re consenting at least to the jurisdictional inquiry.  

[International Shoe’s minimum “meaningful contacts” requirement is a function of the individual liberty preserved by the Due Process Clause, not a function of “federalism concerns”(Burger King).]  

[WWV doesn’t construe federalism concerns an aspect of the Due Process Clause which is the only source of personal jurisdiction requirements - if personal jurisdiction were motivated by federalism, then it wouldn’t be waivable.  (The requirement that a court have personal jurisdiction flows not from Article III, but from the Due Process Clause; It represents a restriction on judicial power not as a matter of sovereignty but as a matter of individual liberty.) (Omni Capital).]

RD: The federalism point makes it seem that judicial jurisdiction and legislative jurisdiction could come apart (i.e. the former isn’t at all about federalism).  

- This opens a possible worry about harassment of D, but D could always have stayed home and collaterally attack.  

Asahi Metals v. Superior Ct. of CA(1987):  Zurcher (P;CA) injured and wife killed in motorcycle accident; P sues Cheng Shin (tube manufacturers; Taiwan) for defective tire, and Asahi joined.  CS files a cross-complaint vs. Asahi (Valve asssembly maker, Japan).  Everyone but CS and A settles.  A moves to quash CS’s service of summons for lack of constitutional jurisdiction.  Insufficient purposeful availment: No personal jurisdiction because no minimum contacts; “the ‘substantial connection’[BK] between D and the forum state necessary for finding of minimum contacts must come about by an action of D purposefully directed toward the forum state [BK; Keeton]; just placing a product in the stream of commerce and expecting that it will end up there is not sufficient.  E.g marketing via distributor, designing, advertizing for, providing advice for, etc. a product in a marketplace demonstrates purposeful direction.  Aliens (vs. foreigners) have an interest in not litigating in the US.  There is a two-part test: (1) minimum contacts (AKA purposeful availment of market), (2) reasonableness (AKA “minimum requirements inherent in the concept of ‘fair play and substantial justice’”).  Majority/plurality says that neither is satisfied, dissent says that only (2) is not satisfied.  Diss: awareness w/o purposeful availment should suffice for (1).  

[Silberman: “Court must consider, in addition to minimum contacts, “reasonableness” of assertion of jurisdiction over foreign defendants.”]

Contacts:  20% of CS’s tires go to CA, 17% of  tires in CA have Asahi valves (and more than half of these are CS tires), 

No Contacts:  The only remaining parties are aliens, the sales took place in the Far East, No action by A purposefully directed toward CA, Whethere there is indemnity should be decided by a law in the Far East. 

?  Asahi may or may not have known whether the valves sold to CS would end up in CA

RD: 

- This case looks a lot like Gray v. American Radiator, but WWV has come since.  No consumer has interevened with the stream of commerce here.  But Asahi vs. Gray:  D is an alien.  The stream of commerce may have been less foreseeable.  Whether Asahi indemnified Cheng Shin should be decided by some law in the Far East.  

Reasonableness Test:  Exposure to an alien legal system is a weighty factor.  P’s absence may make jurisdiction over aliens less tenable. The idea is that Asahi had sufficient contacts with the country, but not enough with any one state, so, if P had stayed in, it would have been reasonable for CA to assert jurisdiction.  Without P, it is no longer necessary for any party to litigate in a (very) alien environment, so the reasonableness test kicks in.  Maybe because the alien is not a citizen, he does not have a full right to due process, but only some kind of reciprocal right.  

There’s a possibility that a reasonableness test applies to foreigners as well as to aliens. 

There’s a possibility that a reasonableness test could be used for general juristiction as well.  

3. The Commercial Contract Cases

In contract cases vs. tort cases J issues are slightly different.  Litigation is more foreseeable.  

Burger King v. Rudzewicz (1985): D(Mich) contracts(FL) for a 20 year BK(FL, office in Mich) franchise, business goes bad, he defaults on payments, and BK terminates the franchise and orders them to vacate the premises.  D continues to operate the facility.  BK brings diversity and original jurisdiction action for tortious trademark violation, and contract action for failure to make payments.  D enters special appearance which was denied.  V to P $230k.  App ct. reverses contract claim saying the franchise’s failure left D unable to litigate over it in FL.  Verdict: The assertion of jurisdiction over D did not offend due process. A choice-of-law provision is a relevant (but not by itself sufficient) consideration in evaluating whether a defendant has “purposefully invoked the benefits and protections of a State’s laws” for jurisdictional purposes (this limits Hanson v. Denckla).  Such “purposeful availment” of the benefits of a forum is suff for requisite constitutional “minimum contacts” which provide that he has had “fair warning” that he could be subject to suit there.  But beyond this the 5 other Int’l Shoe considerations should be taken into account.  A mere contract (or any other mechanical test) is not sufficient minimum contacts in the other party’s home forum to satisfy constitutional due process.

Contacts: Choice of law provision (purposeful availment and fair warning), attendance at BK University, Negotiations concluded in FL,

No Contacts: Negotiations began in MI

RD:  

- A mere contract alone is not sufficient for minimum contacts.  

- Here the law was specified because BK didn’t think a forum specification would be enforced. But after this case, forum choice depends on law choice more than law on forum, as choice of forum is said mostly to be about applicable law here.  In Carnival, the forum was specified directly.  

Allstate Insurance v. Hague(1981):  Dec. (WI) killed in car motorcycle crash (WI) involving 2 uninsured WI drivers.  Dec had insurance policies delivered in WI on 3 cars that paid him $15,000 for accidents involving uninsured drivers.  Wife/P moves to MN, and sues for $45K (stacking the 3 amounts claimed, as under MN law).  Allstate asks for WI law, which doesn’t stack.  MNSC refuses to apply WI law as “inimical to public policy of MN,” and decides to “apply the better rule.”  MNSC’s 5 criteria: 1) Predictability of result 2) Maintenance of interstate order, 3) Simplification of the judicial task, 4) Advancement of the forum’s governmental interests, 5) Application of the better rule.  Constitutional due process does not bar MNSC from applying MN law.  For a state’s substantive law to be selected in a constitutionally permissible manner, that state must have a significant contact or significant aggregation of contacts, creating state interests, such that choice of its law is neither arbitrary nor fundamentally unfair.  Here there are three contacts creating state interest 1) Dec was a MN worker, 2) Allstate was present and doing business in MN, 3) P was a MN resident before this litigation began (not in a forum-shopping manner).  (Note: A MN welfare worry is mentioned and in the background here.)

Contacts: D would have been on MN welfare, forum law is preferable, Dec. worked in MN, Allstate did business in MN, P is a MN resident, 

No Contacts: Policy sale, accident, deceased’s domicle, Completely surprising result to D, 

RD: D-centered interests get less important as Ds can now just appear on screen, etc.  

B. The Specialized Problem of Nationwide Process

Issue: What is the basis of personal J in the federal system?  

One possible view: “Contacts with and interests of the US.”

Omni View: Contacts with the state that the federal court is in, because 1) there’s no other “long arm rule” for federal courts, 2) otherwise, choice of federal vs. state court could affect whether there is jurisdiction.  

RD: The Omni view works better for diversity than for federal question cases.  

Omni Capital Intl. v. Rudolf Wolff & Co.(1987):  Investors sue Omni (NY) for fraud due to unforeseen taxes on investments in Louisiana federal court.  Omni impleads brokers Wolff (UK) and Gourlay (UK), who move for dismissal.  To assert jurisdiction, federal courts look to either (1) the federal statute, or (2) the long-arm statute of the state in which the court sits.  In the absence of either of these, there is no basis for service (assertion of power over D, as opposed to mere notice), and thus no basis for jurisdiction.  But neither (1) or (2) apply here.

Note: Rule 4(k)(2) now solves the problem faced by Omni, AKA there is now something like a federal long-arm statute for alien Ds outside of the US.  (See Below)

The Sovereignty vs. Fairness Debate:  What values and concerns lie behind the Personal Jurisdiction requirement?

1) The sovereignty argument:  Although VW and Ins. Corp emphasized considering defendant’s inconvenience, neither dealt with federal rights or federal jurisdiction.  Nothing in the constitution requires federal districts to limit jurisdiction to state boundaries.  It’s not the role of personal jurisdiction to protect against litigating locations inconvenient to D; that’s the role of 1404(a).  

- It would follow from this view that federal courts should constitutionally be able to exercise jurisdiction over any party with sufficient nexus to the US - the soveriegn that created the court (the “aggregate contacts” test).  

2) The fairness argument:  VW and Ins Corp emphasized fairness to D.  1404(a) transfers don’t properly protect Ds’ interests in a convenient forum: they’re only reviewable on a “abuse of discretion” standard, and you have to get to a forum already to dispute them.

Rule 4(k): Territorial limits of Effective Service

(1) There’s jurisdiction over a defendant where (a) the federal court’s state has general jurisdiction, or (b) (Bulge Rule)D is served within 100 miles of the court and the D is either implead [Rule 14], or compulsorily joined [Rule 19], or (c) D is joined by interpleader [this is for insurance companies with claimants in different states], or (d) US statute authorizes.  

(2) Summons is effective where there are sufficient overall contacts with the US, but not with any particular state (and maybe only if they pass the Asahi reasonableness test).  

Note: 4(k)(2) is in tension with state interests in cases where a state has a limited long-arm statute, but there are sufficient contacts (and reasonableness) to assert jurisdiction, because it allows federal courts to assert jurisdiction where the state has explicitly said it does not want to assert jurisidction.  But in such cases, there would always be a federal interest (because Ds will be abroad?), so this is OK.  

C. Property-based Jurisdiction

Harris v. Balk (x-ish Schaffer)(1905):  Harris (NC) owes Balk (NC)$180.  Balk owed Epstien (MD) $300.  While Harris was visiting MD, Epstein serves Harris and attaches his debt owed to Balk. Epstein wins.  Balk then sues Harris for $180 in NC, where the courts deny that MD had jurisdiction.  USSC reverses.  Debtors carry debts with them wherever they go, and they can be attached for quasi-in-rem II jurisdiction by personal service.

RD: This is like VW: Why should Balk be subject to jurisdiction wherever Harris goes?  So this looks unfair.  

We’ve fictionally reified the debt.  Unlike with land, debts that happen to “be” one place or another derive no benefit from the forum.  Also now there will often be two full litigations about whether the original debt existed - one in MD and one in NC.  So inconsistent incomes are possible.  A new solution, then:

Shaffer v. Heintner (1977):  Heitner (not DL) brings a shareholder’s derivative action in DL state ct. vs. Greyhound, its subsidiary Greyhound Lines (CA, AZ), and 28 officders.  “Stop transfer” orders placed on stock in DL even though the stock certificates were elsewhere.  Special appearance by Ds to contest (1) the possibility of sequestration, and (2) challenge jurisdiction for lack of minimum contacts with DL. Contra Pennoyer, an adverse judgment in rem directly affects the property owner by divesting him of his rights in the property before the court.  Like in personam actions, in rem actions, must be governed by Int’l Shoe’s standard of fairness and substantial justice.   Individuals must have “fair warning” that a particular activity may subject them to the jurisdiction of a foreign sovereign (concurring opinion).  

Note: There is no provision for making a special appearance in e.g. Florida, so there is always a possiblity that this ruling could only eliminate quasi in rem II in states without special appearance provisions.  

RD: This decision avoids the Harris v. Balk problems of (1) A’s effectively being subject to claims wherever his debtors roam, (2) (Key point) Ds having to fully subject themselves to in personam jurisdiction by appearing to defend their names in jurisdictions with no limited appearance, and (3) issue preclusion in subsequent lawsuits brought by D who limitedly appeared. 

- Ds’ reputations are at stake here, not just money, so there’s effectively no legitimate “limited” jurisdiction.  

- Real property in rem actions still have no problem post-Schaffer; there’s plenty of contact:  Forum’s interest, foreseeability, pruposeful availment...So no arbitrariness here.  So This case only directly affects Quasi-in rem II.  But: It puts in doubt implied consent, appearance J, transient presence J, and anything else that seems arbitrary.  

RD: There’s a note here that mentions “jurisdiction by necessity” - where there’s no other way for a dispute to be resolved.  In rem is a little like this, as is the case where there’s only in rem jurisdiction if one of the parties wins a stake.  

Rule 4(m): Quasi-in rem now only allowed where personal service is not otherwise available.  

D. Transient Service, and Why Litigants Care about Choice of Forum

1. Transient Service

Burnham v. Superior Ct(1990):  NJ couple agrees to divorce for “irreconcilable differences”; wife with kids goes to CA.  Husband files in NJ for divorce for “disertion”, but fails to obtain an issuance of summons against his wife.  Wife files in CA for “irreconcilable differences.”  Husband visits CA on business, visits kids, and is served with CA summons.  Husband makes special appearance moving to quash service of process for lack of personal jurisdiction because his only contacts were a few visits for business and to see children.  Post-International Shoe, presence is not necessary for personal jurisdiciton, but remains sufficient.  It is inseparably part of “traditional notions of fair play and substantial justice.”  Its historical entrenchment allow means that everyone knows about it, and thus, it is fair because people have notice of it.

(Dicta) The “continuous and systematic” contacts rule for personal jurisdiction applies to corporations, not to people.

2. Why Litigants Care about Choice of Forum

- Convenience

- Values and Bias of local judges and juries (Rose, WWV high jury verdicts)

- Procedural Advantages (suing in the US b/c of contingency fees (Piper), discovery, or juries)

- Choice of Law

2nd Restatement of Conflicts on Choice of Law considerations:

- the needs of the interstate and international systems

- the relevant policies of the forum

- the relevant policies of other interested states and the relative interests of those states in the determination of the particular issue

- the protection of justified expectations

- the basic policies underlying the particular field of law

- predictability of result

- ease of determination and application of law

[Keeton v. Hustler(1981):  P (NY) sues D (OH, CA) in NH federal ct for libel.  USSC reverses NH ct’s verdict that because interests are too attenuated and recovery would be permitted in 50 states in spite of all the other statutes of limitations having expired, there is no jurisdiciton.  NH has an interest in redressing injuries that occur within its borders, and choice of law questions should not “complicate or distort the jurisdictional inquiry”.  Shaffer’s “fair warning” requirement for specific jurisdiction is satisfied if D has “purposefully directed” his activities at residents of the forum, but not by mere “random, fortuitous, attenuated contacts”(Burger King).  This case is a good example of a plaintiff’s choosing a forum to take advantage of its rules - here its statute of limitations.  

[Kozoway v. Massey-Ferguson, Inc.(1989):  Canadian P brings suit vs. Iowa corp. in Colorado, which had general jurisdiction over D, because Canada had no strict liability, and Iowa used the “place of injury” to determine applicable law. Colorado used the “contacts and interests” approach, and would apply Iowa law, since the manufacturing occurred there.  

V. Notice and an Opportunity to be Heard

A. Notice and the Mechanics of Service of Process

1. The Constitutional Requirement of Notice

Mullane v. Central Hannover Bank & Trust Co. (1950):  D establishes a common trust fund for 113 trusts some of the beneficiaries of which were not from NY.  In a declaratory judgment to limit the mutual fund’s liability, only notice by publication was given, in accordance with NY statute.  P specially appeared, claiming insufficient notice under 14th Amm.  NYSC permitted ct. to exercise complete judicial authority over nonresident beneficiaries of a trust created under state law even though the beneficiaries personally entered into no association whatsoever with New York.  Reversed.  “The constitutionality of any chosen method of notice may be defended on the grounds that it is in itself reasonably certain to inform those affected, or is not substantially less likely to bring home notice than other of the feasible and cusomary substitutes”(p. 245).  Subject to reasonableness given the purposes of notice and its costs: people of unknown location can be notified by publication, since that’s as good a method as any; people of known location must be mailed (contra the NY statute), since the interests of the various parties are similar enough that if every single beneficiary isn’t reached, the interests of the class will be safeguarded. “Notice [must be] ‘reasonably caluculated to apprise interested parties of the suit” - this applies regardless of the form of action.

Mullane and Jurisdiction by Necessity

RD: This case is about money that doesn’t exist yet (a dispute between short term and long term beneficiaries).  So it’s not in rem or quasi-in rem.  Some beneficiaries aren’t alive or identified yet.  So there’s no in personam jurisdiction, since these people have no connection to New York.  So this is “jurisdiction by necessity” - necessary, otherwise mutual funds would be impossible.  

Jurisdiction by Necessity was tacitly approved by USSC in not overturning Atkinson v. Superior Court, wherein jurisdiction was asserted over a NY trustee because that was the only way a CA musicians’ controversy could be resolved.  

Also in NY Life v. Dunleavy, where D said, “either the money is elsewhere, or it’s not mine, so you have no J over me.”  So there would be no forum, if not for J by necessity. 

Jurisdiction by necessity is the justification for nationwide jurisdiction in interpleader actions.  

Mullane and Notice

RD:  Notice goes issue by issue on the “resonably calculated to apprise” standard.  No posting on apartment doors where kids tear them off.  

2. The Mechanics of Service of Process

An action is commenced by filing a complaint with the court.  Then you go through Rule 4.  

Process just has to be according to statute; it doesn’t have to reach the person.  The person can challenge the constitutionality of the statute.  

You can use federal or either party’s state’s rules of service of process.  

“Service” refers to the delivery to the party; “process” refers to the thing served - a paper giving the party information about the suit commenced.

Serving a corporation takes care (Rule 4(h)), both about who can be served and whether a subsidiary is the same as a parent.  

Rule 4d encourages efficiency via waiver of process.  There are varying statute of lims worries here.  There’s no fee shifting for international waiver of process

E-mail service ought to work, but hasn’t been ruled on, so play it safe.  

[Wyman v. Newhouse:  Immunity from service may be granted where the party served has been enticed into the jurisdiction by fraud.

IV. Venue, Forum Non Conveniens, and Transfer: 1391, 1404, 1406, 1407

A. Venue is often distinguished as being concerned only with the “convenience of trial” whereas jurisdiction has been said to concern the “power to adjudicate.”

[Livingston v. Jefferson:  No location satisfied both (1) personal jurisdiction over Jefferson (Virginia) and (2) venue where the disputed property was (Louisiana).  “The Local Action Rule” still exists today: suit can only be brought in the county or district in which the land is situated.  Today a specific act statute would probably confer jurisdiction in Lousiana.

1391

There is a different set of interests in venue than in personal jurisdiction - some citizens’ and some administrative.

- Allocation of cases within a state: fairness to jurors, parties who want local issues settled locally; balance between judges’ caseloads.  

- Location of witnesses, documents, and other evidence.  

In an in rem case, the county where the property is will be the venue.  

Venue is often waived in contracts.  

There is “supplemental venue” - a parallel to 1367.  

Venue depends on residence, not domicile. And it is the county of residence.  

1391 distinguishes diversity cases from other cases.

1391a:  Diversity actions:  A proper venue is (1) any district where any D resides iff all Ds are from the same state, or (2) any district where a substantial part of the events were or property is located, (3) if there’s nowhere else, then any district where any D is subject to personal J when the action is commenced.  

1391b: All other actions:  (1)and (2) as above, (3) anywhere any D can be found.

1391c:  A corporation resides in any district with enough contacts to support personal jurisdiction, or in the district with the most contacts in any state where there is personal jurisdiction.  

1391d: Aliens can be sued anywhere.  

Center of Gravity:  You can bring action in the venue where most of the action took place.  

Only if you can’t otherwise get venue, you can bring it where one of the parties resided at the time the events took place.  

Removal:  (e.g. from state to federal court or v.v.)  You always remove a case to the federal court in the same distict as the state case was in, so federal venue rules are irrelevant here.  

Transfer within the Federal System

Transfer of Venue:  (e.g. from a state or federal court to another state or federal court)

For cases properly brought in their venue, for convenience:

§1404(a): For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought.

Hoffman v. Blaski:  Blaski (IL) brings a patent infringement case in Tx federal court vs. Howell (Tx).  Ds move for 1404 transfer the to fed ct in IL, arguing evidentiary convenience, and offering to waive all objections to that venue.  The court cannot tranfer an action to a court in which P couldn’t have brought that action.  To allow such transfers would give too much power to D to forum-shop among all convenient venues having jurisdiction over P, whereas P cannot choose among all venues having jurisdiction over D.

Van Dusen v. Barrack:  As a general matter, the law and rules in place in the transferor forum will continue to apply after a §1404(a) transfer.  (Ferens v. John Deere:  This is also true where P initiates a 1404(a) transfer.)

For cases brought in improper venues:

§1406(a) Where the action is brought in an improper venue, it can be transfered (usually on P’s motion) to a proper one so it doesn’t have to be dismissed for expiry of SoL.  Here the law and rules of the new forum will apply.  

B. Forum Non Conveniens

Courts shouldn’t have to decide cases on their merits before deciding whether to dismiss for FNC.

FNC is very often conditional on waiver of SoL by D.  

FNC serves the function of allowing transfer from one state’s courts to another’s.  

Piper Aircraft Co. v. Reyno:  Scottish plane crash victims bring wrongful death suit in CA state ct. vs. plane manufacturer (PN) and propeller maker (OH).  Ds remove to federal court in CA (1441(b), diversity), then transfer to PN (1404(a), convenience), then move for dismissal for forum non conveniens.  

- FNC granted because: 

(1) alien real parties in interest don’t get a presumption that the forum they chose was the convenient one, 

(2) Private interests: (a) no complusory process was available for witnesses, (b) no impleader available, (c) evidence and witnesses in Scotland, (d) Ds could get screwed on inconsistent indemnity verdicts, [(e) non-harassment of litigants]

(3) Public interests:  (a) jury confusion due to two sets of applicable law, (b) ct’s lack of knowledge of Scottish law, (c) PN citizens shouldn’t have to pay for the trial, (d) Scottish interest in outcome, [(e) Congestion of courts in centers, (f) Jury duty for random cases, (g) jurors who don’t know about the circumstances of the case, (h) local interests, (j) enforceability of judgment]

(4) The possibility of an unfavorable change in law should not, by itself, bar dismissal.

Gulf Oil Corp. v. Gilbert: “Dismissal will ordinarily be appropriate where trial in the plaintiff’s chosen forum imposes a heavy burden on the defendant or the court, and where the plaintiff is unable to offer any specific reasons of convenience supporting his choice”(Piper).  

Union Carbide:  Should the NY ct dismiss the case to India on FNC - e.g. who should decide whether (lower) Indian standards should be applied to a US company?  Issues:  Ability of courts to apply foreign law, willingness of Indian juries to award large damages, procedural vs. substantive law application, 

VII. Applicable Law

There are choice of law issues between states or nations, but also between federal and state law.  

1. The Origins of the Debate: Swift and Erie

Rules of Decision Act (Section 34):  “The laws of the several states, except where the Constitution or treaties of the United States or Acts of Congress otherwise require or provide, shall be regarded as rules of decision in civil actions in the courts of the United States, in cases where they apply.”

Erie R. Co. v. Tomkins(1938):  Tomkins (PN) sues Erie (RR; NY) for negligence in NY federal court for injury caused in PN.  Erie wants PN law, under which longitudinal path-walking is trespassing.  Tomkins says federal common law should apply, because there is a federal interest, and no applicable state statute.  

The purpose of Section 34 was merely to make certain that, in all matters except those in which some federal law is controlling, the federal courts exercising jurisdiction in diversity of citizenship cases would apply as their rules of decision the law of the state, unwritten as well as written.  The expected benefits of Swift v. Tyson didn’t materialize - no uniformity, no dependable general/local law distinction for business, and evasive parties resulted.  Non-citizens could unfairly choose what law would be used, which prevented equal justice under law.  This makes the current SOA unconstitutional.  Hereafter there is no federal general common law, and congress cannot constitutionally enact or permit such law through a statute.  There is no transcendant common law, federal courts don’t have the power to interpret it, and parties are not entitled to judgment under such law.  “The doctrine of Swift v. Tyson is...‘an unconstitutional assumption of powers by the courts of the United States which no lapse of time or respectable array of opinion should make us hesitate to correct.’”  The constitution does not authorize wholesale federal lawmaking by any branch of the federal government. (Ferens’s Erie: “The nub of the policy that underlies Erie is that for the same transaction the accident of a suit by a non-resident litigant in a federal court instead of in a state court a block away should not lead to a substantially different result.”)

Notes: There is a real question whether Erie has cut down forum shopping.  It has made it clearer for corporations planning their actions to know what law will apply - though with diverse defendants who sue in their own state applicable law will remain unpredictable.

Swift v. Tyson(1842):  Tyson (D;NY) signed a mortgage in payment for land in Maine, which was then assigned by sellers to Swift (P; Maine) as a debt payment.  But sellers never owned the land.  P files a diversity suit in NY claiming that he could enforce the mortgage even when the sellers couldn’t have.  D claims that according to NY precedent, only bonafide purchasers of the note can enforce, and he wasn’t one, since he took it as a debt payment, not for new consideration.  Ct held that it was not bound by NY judicial precedent.  Judicial common law decisions of the estate courts do not generally constitute the “law of the several states” for the purposes of the Rules and Decision Act.  In coming to common law decisions, a court interprets the set of just rules shared by the Anglo-American legal system, and thus is neither bound by statute nor is in the unconstitutional (for a court) business of lawmaking.  Part of the idea is that diversity court needs both a neutral forum and neutral law.

Klaxon v. Stentor: In a diversity action, the district court must apply whatever law the state in which it sits would apply

Hanson v. Denckla?

VII. Review

Ferens et ux. v. John Deere Co.(1990):  Ferens loses hand in combine accident in PN.  Ferens waits two years before filing, and the tort SOL expires in PN.  Ferens files a contract claim in PN fed court under diversity vs. Deere (DL/IL).  Ferens also files a tort suit in fed court in Miss., becuase then Miss’s SOL would apply, but PN’s substantive law would apply to the injury claim. Ps move for 1404 transfer to PN on convenience grounds.  PN ct rules that because plaintiff had moved for the 1404 transfer, the transferee court’s choice-of-law rules applied.  USSC: When P moves for a 1404(a) transfer the choice-of-law rules from the transferor court must be applied in the transferee court, because (1) 1404(a) should not deprive parties of state-law advantages that exist absent diversity jurisdiction [e.g. if P is going to bring suit in Miss. anyway, why make it inconvenient for everyone by not allowing transfer to Penn?], [(2) 1404(a) shouldn’t create forum shopping opportunities [neither interp. of 1404 for Ps will make a difference here]], (3) the decision whether to request/grant a 1404(a) transfer should remain a simple one based on convenience, not a complex one requiring consideration of the desirability of a change in applicable law, (4) the rule is the least complicated and therefore most economical one.  (CO - The crux of this seems to be whether allowing 1404(a) transfers by Ps to change applicable law would lead to more inconvenience than not allowing them to.  If applicable law would change with transfer, some cases in inconvenient fora would not be brought, but others would be brought and completely litigated in inconvenient fora.) Diss: Ps are effectively allowed to use a PN fed court instead of a PN st. ct. to obtain application of different law.  This runs against Erie and Klaxon.)

[Sun Oil v. Wortman (1988):  A state may shoose to apply its own statute of limitations to claims governed by the substantive laws of another state without violating either the Full Faith and Credit Clause or the Due Process Clause.

