
CIVIL PROCEDURE IIPRIVATE 

I. Stare Decisis: use of precedent or prior recorded cases as a 

basis for future decisions.


A. PURPOSE SERVED:



1. reliance on which to form primary behavior, know 


what the law is.



2. allows law to develop steadily and predictably



3. allocates judicial resources to the most unique, new 


and interesting cases; judge doesn't have to 


reinvent the wheel



4. HORIZONTAL EQUITY - litigants in similar situations 


should be treated similarly.


B. PROBLEMS:



1. unable to meet new needs, rigid.  So, break from 


stare decisis when:




a. to maintain COHERENCE -- if new legislation is 



inconsistent with decision, overturn the 



decision




b. changes in soc. morals and technology




c. if rule from decision did not work out as 



planned



2. ends up protecting haves and working against have 


nots





C. Stare Decisis is weaker when interpreting constl claims 

then statutes b/c Congress can change statute if didn't 

like the way the ct interpreted it.

II. CLAIM PRECLUSION:


A. general RULE: same party cannot reassert against each 

other claims that they have already litigated or should 

have litigated after a valid final judgment has been 

entered. (This extends to compulsory counter claims -- 

defendant can be precluded if didn't bring up claim)


B. POLICIES: 



1. promotes judicial efficiency



2. provides repose to parties 



3. protects def. from harassment



4. NOTE: sacrifices accuracy of the decision for 


efficiency of the system -- b/c it ignores second 




claim even though may have merit


C. ELEMENTS:



1. SAME CLAIM:




a. Restmt sec. 24: a claim precluded if it is 



part of the same transaction or a series of 



connected transactions of the first case





1. factors to determine same trans.:






a. relation in time, space, origin or 





motivation






b. if it forms a convenient trial unit 





w/ first claim (sensible to try all 





together)






c. if it conforms to parties 





expectations or business understandings






NOTE: like common nucleus of oper. fact 





test




b. have STRICT interp. of same claim b/c 



otherwise all claims can be precluded




c. defendant's counter-claim can be cp if  arose 



out of same transaction (compulsory); NOTE: 



efficency has greater importance than pltf 



autonomy




c. EX: clancy v. mcbride case A involved prop. 



damage and case B involved personal injury, 



we want efficent adjudication; in this 



situation b/c def. would expect both claims 



to be brought together and arose out of same 



car accident, case B is cp



2. SAME PARTIES:




a. can assert or be a target of cp if you are a 



party to the first claim or in privity w/ a 



party to the first claim




b. PRIVITY: legal relationship where a party's 



full and fair opp. to litigate in first suit 



is sufficient to protect the interest of 



another party who is not in that suit





POLICIES: to insure finality and protect 




reliance int of def. that suit won't be 




brought again





EXAMPLES:





1) indians in Nevada represented by the govt, 




their interests were at least legally 




adequately represented and therefore cp 




applies





2) contractual relation





3) successors in interest to property; NOTE: 




importance of people being able to 




invest in prop





4) trustee/beneficiary relationship





5) laboring oar - Montana v. US US forced a 




contractor to sue, US paid, controlled 




strategy, was a full party in everything 




but name, thus when US trys to sue 




later, Ct said US was a laboring oar in 




case A and therefore was cp




c. EXCEPTION TO PRIVITY: insured and insurance 



company not in privity unless in contract 



agree that such a relationship exists




d. parties must be ADVERSE; cant use cp against 



CO-PARTY b/c want co-parties to raise a 



common front





1. EXCEPTION TO COPARTY: ZERO SUM GAME (EXs. 




water rts in Nev; quiet title)




e. NON-PARTIES cannot be bound martin v. wilks in 



case black ff sued City claiming systematic 



discrim. resulting in consent decree 



(settlement agmt), white ff who were not 



party to this cannot be bound even though 



they knew abt it and had opportunity to 



intervene/join.



3. VALID FINAL JUDGEMENT: full trial on merits is not 


necessary to create a final judgmt for cp 


purposes: these create preclusive effects:




a. SUMMARY JUDGMT 







b. CONSENT DECREE (settlmt) 








c. DISMISSAL b/c of stat. of lim. violation b/c 



parties should have known about stat of lim




d. UNAPPEALED JUDGMT




e. DEFAULT JUDGMT so long as there's ipj



*
f. FAILURE OF VENUE probably doesn't matter (would 



create preclusion)




g. if did not appeal SMJ dismissal CANNOT 



collaterally attack in later case; this would 



be cp unless ct grossly abused power




h. if did not appeal VENUE dismissal CANNOT 



collaterally attack in later case




i. new tech, subsequent change in law, new 



evidence b/c repose int.




NOTE: only need opportunity to be heard




These do NOT create claim preclusive effect:




a. SMJ dismissal b/c know not much work on case 



done(never discuss merits of case), does 



create issue prec. about smj




b. IPJ dismissal b/c ct really w/o power




c. dismissal for failure to join INDISPENSIBLE 



party does not create cp




d. RULE 41 VOLUNTARY DISMISSAL 

III. ISSUE PRECLUSION:

A.Restatement 27 when an issue of fact or law actually 

litigated and determined as essential to the final 

judgmt, the determination is conclusive in a subsequent 

action whether it is the same or different claim.




B. POLICIES:



1. efficiency 



2. horizontal equity


C. ELEMENTS:



1. ACTUALLY LITIGATED:




a. to be issue prec. issue must be argued and 



decided in first adjudication; not just that 



it could have been, but actually was decided 




b. cromwell v. city of sec case A: dealt w/ 



validity of 1 coupon and not entire bond, so 



Case B: dealing w/ validity of different 



coupon cannot be issue precluded




c. BURDEN OF PROOF: if there are 2 suits w/ 



identical parties, and in the second suit 



there is a counterclaim that was decided in 



the first suit, then the counterclaim is 



issue precl. as long as the second jurn put 



the burden of proof on the same party as the 



first suit. 





EX: A:x v. y for negl., x has burden of proof 




to show y negligent (x wins)





    B:y v. x for negl, y has burden of proof 




to show x negl;x counterclaims for contrib negl. -- this was decided in Case A so is issue precluded BUT IF in case B jurn is that x must prove that x was not negl. and then counterclaim y has to prove he wasnt contrib negl. then no issue preclusion 


IF BURDEN OF PROOF IS THE SAME IN CASE A & B THEN ISSUE PREC.




d. STANDARD OF PROOF: if prove beyond a reasonable 



doubt(criminal) then you have definitely 



proven by preponderance of the 



evidence(civil), thus civil action is issue 



prec.; BUT if prove by preponderence of 



evidence, then you have NOT proven beyond a 



reasonable doubt, thus NO issue 



precl






2. NECESSARY TO THE JUDGMT: 




a. DEFN OF NECESSARY: but for the resolution of 



issue, verdict would not have been rendered




b. russel v. place if 2 independent grounds for 



verdict, then neither is issue prec., b/c you 



can't tell which was necessary POLICY: ensure 



full fair opportunity of party to prove case





CAVEAT: in jurns that have SPECIAL VERDICTS, 



we do know what was necessary to judgmt, thus 



issue precl. can apply




c. cambria v. jeffrey ( today this would be c.p.)





A: Jv.C for negligence, C counterclaims that 




J is negl. C wins (J must be contrib 




negl)





B: Cv.J for negligence, J counterclaims that 




C is contrib negl. this wasn't 




necessarily decided in first suit (we 




don't know how the jury found on C's 




negl b/c finding that J was negl was 




sufficent to find for C in the first 




suit), so C's negl is NOT issue precl.




d. cardinal chemical case very similar to russel 



on which Supreme Ct has just granted cert.; 2 



possible issues patent validity and patent 



not infringed, so 2 indept bases for verdict, 



Dreyfuss feels supreme ct may preclude the 



patent validity -- POLICY: with crowded 



dockets, ct may be changing so that if 



litigated and decided then both issues are 



precluded (necessariness may no longer be an 



element) 



3. SAME PARTIES:




a. old rule - MUTUALITY- a party can preclude only 



those who could preclude his





1. a party not bound by an earlier action 




could not use the result of that action 




to bind his adversaries who had been 




parties to the earlier actions




b. neenan v. woodside astoria A: H (car) v. W










B: N v. W & H





under the old rule there's no issue prec. as 



to W's negl b/c no mutuality (N wasn't in 1st 



suit)




c. PROBLEMS W/ MUTALITY:





1. risk of inconsistent verdicts and multiple 




liability





2. inefficent




d. NEW RULE: def in second suit not a party to 



first suit can issue preclude pltf who is a 



party or in privity with a party in the first 



suit. 




e. DEFENSIVE, NON-MUTUAL ISSUE PREC. def in second 



case is using issue prec against pltf as a 



shield -- def will win automatically by 



claiming issue precl b/c pltf had a prior 



adjudication where she lost on same issue.





EXAMPLE: 
A: patentee v. infringer1







B: patentee v. infringer2






C: patentee v. infringer3 patentee 






precluded





when pltf wins he wins only once, pltf loses 



he loses forever (blonder-toungue)




PROBLEMS:





1.CONCRETIZES BAD DECISIONS:  if first suit's 




judgmt wrong then def. in second case 




says issue precl. no 2nd chance to 




correct mistake 





2. COMPROMISED VERDICT: dont know what jury 




is doing, such that decision they made 




in first case is not what we want to be 




carried on to following cases, but does 




get passed on. (weak pssgr v. driver; B: 




driver v. big bus co.)





3. MULTIPLE LIAB. AND INCONSISTENT RESULTS: 




blonder-tongue mult liability only 




happens when cases brought in different 




jurns w/different rules




f. OFFENSIVE, NON-MUTUAL ISSUE PREC- pltf in 



second suit not party to first suit uses 



issue prec against def who was a party or in 



privity w/a party in first suit as a sword





EX.: parklane A: SEC v. Parklane for 







injunctin agt false proxy







    B: stockholders v.Parklane for 






$ damages against false proxy






stockholders can use offensive issue prec. 



against parklane and win.





PROBLEMS:





1. INCENTIVE FOR PLTFS TO WAIT AND SEE -- SEC 




sues and shareholder wait to see if sec 




wins, if yes then easy, shareholders 




assert issue prec, if sec loses, 




shareholders were not party to 1st suit 




so they can bring own case, def. w/o 




repose





2. EQUITY/LAW distinction: problem if in 1st 




suit no jury needed (equity), and 2nd 




suit has rt to jury, when ct rules issue 




prec. Parklane is denied a trial by jury 




(POLICY: counter to importance of jury 




trials byrd)





LIMITS TO PLTF USE OF OFFENSIVE IP:





1. if pltf in 2nd suit could have joined in 




1st suit, maybe should not be able to 




use issue prec -- generally want joinder 




for efficency and repose





2. if def had INCENTIVE TO LITIGATE 




VIGOROUSLY in 1st suit, then can use 





issue precl. -- worry when def. defaults 




on 1st suit





3. if future suits were FORESEEABLE to def., 




then issue prec





4. if there are procedural safeguards 




available in 2nd suit not available in 




1st suit no issue prec





5. if compromised verdict in 1st suit, no 




issue prec.




4. VALID FINAL JUDGMT: no disposition short of 



FULL TRIAL give rise to issue prec: NEED TO 



GET TO MERIT OF CASE:
 






a. dismissal for lack of SMJ, no issue precl





b. dismissal for lack of venue, no issue pre





c. if first suit in rem, second in personum 




no issue precl, b/c if was precluded 




defeat purpose of having a limited 




appearance





d. dismissal for STATUTE OF LIM is not issue 




prec.





e. default judgmt not issue precluded

IV. MITIGATING PRINCIPLES: doctrine limiting effect of cp and 

issue preclusion


A. CHANGE IN LEGAL CLIMATE: new determinations is warranted 

to take account of change in law or to avoid 

inequitible administration of law



1. appropriate when use of issue prec. imposes upon one 


party a significant benefit or disadvantage over 


competitors sunnen


2. cts unclear about what exactly constitutes a change 


in legal climate -- Is 1 decision enuf?



3. cts must balance finality and repose with 


significance of changes in law



4. ex: sunnen IRS can relitigate validity of assignment 


contract, which assigned all royalty income to his 


wife, ct allowed relitigation b/c of change in 


legal climate and concern of horizontal equity 


among tax payers



5. EXCEPTION: due to reliance and no one else in the 


particular situation, can still have preclusion 


even though change in legal climate





EX: moser Civil War veteran student in Naval 



Academy gets pension, law changes that 



students not entitled to pension, but b/c 



Moser is 86 yrs old and relied on pension as 



only source of income, issue preclusion.


B. GOVERNMENT LITIGATION:



1. cts will not allow non-mutual issue prec. against 


federal govt



2. POLICIES:




a. govt is not an average priv. party -- 



represents everyone




b. govt is only one who can represent certain 



issues esp. tax, immigration and civil rts




c. we don't want to freeze developmt of law, like 



split in circuits to see which law works out 



best




d. govt cant afford to appeal every adverse judgmt



3. EX: MENDOZA: A: 68 Phil vets v. govt






 B: mendoza v. govt b/c no issue prec.




mendoza argues same case as 68 vets, says should 


use ip. ct says NO NON-MUTUAL ISSUE PREC. for govt



4. NOTE: problem b/c DENYS HORIZONTAL EQUITY



5. there is MUTUAL ISSUE PREC. for govt stauffer



a: stauffer v. govt Cir. A




b. stauffer v. govt Cir B issue prec.




issue: whether or not non-govt employees can 


inspect plant. In 2nd action govt bound by issue 



prec. b/c Cir. B had the same law as Cir. A.  


But, if govt went to Cir. B and sued Dow on same 



issue, then govt not bound by Circuit A's 



ruling b/c no non-mutual issue prec. against 



govt. 




After this action against Dow, assuming govt won 



suit, it can then sue another one of 



Stauffer's plants located in Circuit B and 



Stauffer cannnot use issue precl b/c of the 



change in legal climate in Cir. B. (and govt 



can use issue prec. against stauffer here)

V. INTERSYSTEM PREC: judgmt in one state or federal circ. has 

preclusive effect in different state or fed circ.


A. POLICIES:



1. limits forum shopping



2. preserves sovereignty of state cts



3. predictability


B. FULL FAITH AND CREDIT 1738: requires fed ct to give full 

faith and credit to judgmts of state cts, so fed ct 

must give prior decision same preclusive effect state 

ct would have given it. Look to state law, to see what 

effect state ct would have given first decision.





1. 1738 doesnt specifically address what preclusive 


effect state ct must give federal decision, but we 


assume that SUPREMACY CLAUSE requires the state ct 


to give preclusive effect to federal decision


C. STATE-STATE: Art 4, Sec. 1: requires cts in each state 

give judgmts of sister-states the same preclusive 

effect judgmt would have in state that rendered it



1. problem in child custody cases, b/c decisions are 


MODIFIABLE, so no preclusive effect b/c not a 


final judgmt




a) thompson v. thompson mom kidnaps kid and brings 



him to La. La ct can reopen Ca ct's decree, 



b/c Ca ct can reopen the decree. 2nd custody 



decree doesnt violate FFC.





SOLUTION: 1738A requires states to enforce 




custody decisions of other states. 




States may NOT modify custody decrees, 




unless 2nd state w/jurn to make such a 




decision and ct of original jurn no 




longer has jurn





PROBLEM W/1738A: no private right of action 




if 2nd state ct ignores or misapplies 




1738a offended party must follow normal 




appeals within that jurn, and b/c 2nd 




decree is last in time it has effect. 




The LAST IN TIME HAS FIRST IN RIGHT!





PROBLM IN INTERNATIONAL context: Hague 




convention 


D. FED-FED: circuits w/ differnt law, usually use Ct A's 

preclusion rules


E. FOREIGN PRECL: do foreign cts have preclusive effect in 

US? GOOD QUESTION:basically, apply commity, but if 

foreign decision is not one US agrees w/distinguish it 

away (US wont uphold an Iranian decision, based solely 

on policy-- don't trust Iranian cts.)

VI. LAW OF THE CASE: where decision in early proceeding within a 
case may be contrary to subsequent change in law, original 
decision stands. Important b/c many cases takes many years.

VII. JOINDER


A. REAL PARTY IN INTEREST -- Rule 17(a)



1. RULE: Person with substantive right to relief must 


be the person bringing the claim.  




a. Whoever keeps the money is the RPII.  




b. There can be more than one RPII.  



2. RATIONALE: We want to give full res judicata effect 


to judgments, the fear being that the party other 


than the RPII will bring the suit, lose and then 


defendant will have to defend a second suit 


against the RPII--no repose for defendant.



3. EX: US v. Aetna: US wanted to prevent multiple suits 


for more than total liability.  Issue was whether 


insurance co. or insured individual was RPII.  


Here the insurance co. was "subrogated" to X b/c 


the insurance co. was the one who paid X and wants 


money from US.  So the insurance co. is the RPII.



4. REMEDY: If RPII is not present, the court shall 


allow reasonable time for that party to be joined 


before dismissal.



5. EXS of RPII: executors, guardians and trustees.



6. In diversity action, STATE LAW determines who is 


RPII.



7. PROBLEMS w/ RULE:




a. A single action may have multiple RPII--so few 



efficiency gains.   

implead Tyler's ins. co.  State law prohibits 



ins. co. from being RPII, and Rule 17(a) 



allows ins. co. to be RPII.  Arguably, use 



17(a) b/c fed. rules trump.



8. RPII insures maximum diversity--in conjunction w/ 


1359 it protects diversity jurn by ensuring that 


parties do not create jurn collusively by 


assigning claims.



9. RPII vs. STANDING: RPII looks at whether party has 


right to relief, and STANDING looks at party's 


relationship to dispute--possible to be RPII but 


not be close enough to dispute to have standing.


B. CAPACITY TO SUE AND BE SUED: Rule 17(b)



1. GENERALLY:




a. For individuals, determined by law of party's 



domicile.




b. For corporation, determined by law under which 



it's organized.




c. For unincorporated associations, determined by 



state law in which district court sits.



2. EXCEPTION: Unincorporated associations that lack 


capacity to sue under state law can sue in federal 


court on Constitutional issues.



3. Oskoian v. Canuel: According to state law, had to 


sue pres. and secretary of union but this couldn't 


be done b/c no IPJ.  So they sued as a class 


action.  So Rule 23 can get around state rule.  


(Erie purists would be unhappy--fed rule trumping 


state rule)


C. JOINDER OF CLAIMS: BY THE PLAINTIFF: Rule 18



1. RULE: Once a party has made a claim against some 


other party, he then may make any other claim he 


wishes against that party.



2. Rule 18 is PERMISSIVE--Plaintiff is never required 


to join claims, but res judicata may force him to 


join claims.



3. SMJ: 




a. DIVERSITY: 





1. Not affected by Rule 18(a) b/c no new 




parties.





2. Aggregation of claims (one pltff vs. one 




def.) is possible to meet amount in 




controversy.




b. FEDERAL QUESTION:





1. If original question is federal question, 




non-federal questions CANNOT be joined 




unless:






a. DIVERSITY exists.





OR
b. there is supplemental jurn under 





1367--cnof.







Today, we argue that most claims 





are of same cnof b/c dockets are 





crowded.





2. REMINDER: Federal counterclaim will not 




come in if pltff doesn't have well-




pleaded complaint.




4. IPJ: Not a problem since suing same person.




5. POLICIES:





a. Court gains efficiency.





b. Parties gain repose by having all claims 




brought together.





c. Defendant receives a consistent verdict 




which insures equity.




6. PROBLEMS W/ RULE 18:





a. Efficiency can be lost in explaining many 




different things to jury.





b. Possibility of compromised verdicts (jury 




is influenced by amount won on one 




claim--may reduce recovery on others)





c. Prejudice to defendant--evidence on one 




claim may bias jury on decision for 




other claim.





d. May be cases where evidence has to come in 




to support one claim but has to be 




excluded with respect to another.




7. NOTE: System is swinging back to one writ/one 



right system with specialized courts (i.e. 



patent court)




8. SOLUTIONS:





a. Rule 16(b): pre-trial conferencing





b. Rule 42(b); allows judge to sever claims





c. Rule 49: special verdicts


D. JOINDER OF CLAIMS BY DEFENDANT: RULE 13(a) COMPULSORY 

COUNTERCLAIMS



1. RULE: Counterlcaim must be asserted if it arises out 


of same transaction or occurrence that is subject 


matter of opposing party's claim UNLESS:




a. claim is subject of another pending action at 



time action was commenced.




b. where pltff brought suit QIR or IR--if 



defendant had to bring counterclaim, it would 



open him up to full liability (undermines 



limited appearance rule)




c. where counterclaim requires 3rd party who 



cannot be joined b/c court lacks IPJ over





them




d. counterclaim hasn't matured at time of 



pleading--Rule 13(e) says that you cannot 



assert possible claims that MAY arise




e. court can't hear counterclaim b/c it's one of 



exclusive federal jurn



2. SAME TRANSACTION TEST: Factors:




a. If issues of fact or law raised by claim and 



counterclaim, then same transaction



OR
b. If res judicata would bar a subsequent suit on 



defendant's claim, then same transaction.



OR
c. If basically the same evidence supports or 



refutes both claims, then same transaction.



OR
d. If there's a logical relationship between the 



claim and the counterclaim, then same 



transaction.



3. SMJ: 




a. DIVERSITY:





1. Not affected where no new parties have 




been added.





2. Compulsory counterclaim does not have to 




meet amount in controversy.




b. FEDERAL QUESTION:





1. Because 1367(a) cnof test and compulsory 




counterclaim tests are similar, 




satisfying 13(a) will probably mean 




satisfying 1367(a) b/c both look at 




transactional relations





2. Non-federal compulsory counterclaims can 




be asserted.



4. STATUTE OF LIMITATIONS: If compulsory counterclaim 


becomes time-barred before service of process on 


defendant, defendant may still assert it b/c:




a. it's not more stale than pltff's claim and




b. fairness to defendant, pltff may wait to serve 



amd thereby stop any possible counterclaims.



5. POLCIES:




a. saves judicial energy and gives warning of res 



judicata effects



6. PROBLEMS:




a. defendant is forces to make his claim at time 



and place of pltff's choosing.




b. pltff loses autonomy as he is no longer author 



of his own suit.




c. jury may be biased against party in defensive 



posture and therefore won't rule favorably on 



defendant's counterclaim.




d. no federal adjudication if counterclaim is a 



federal question and the pltff brings suit in 



state court (pltff's claim must be well-



pleaded).




e. Rule 13(g) permits amount of counterclaims to 



exceed primary claims--big guys can 



intimidate little guys into foregoing 



litigation


E. PERMISSIVE COUNTERLCAIMS: Rule 13(b)



1. RULE: If claims do not arise from the same 


transaction that is the subject matter of the 


opposing party's claim, then defendant is given 


option of asserting these.



2. SMJ:




a. DIVERSITY:





1. When no new party is added, diversity is 




not affected.





2. Counterclaim must meet amount in 




controversy.




b. FEDERAL QUESTION:





1. Claims that are permissive are not given 




supplemental jurn b/c no cnof.



3. STATUTE OF LIMITATIONS: Permissive counterclaim has 


it own statute of limitations which is not 


necessarily same as original claim's and no 


exceptions


F. CROSS-CLAIMS AGAINST CO-PARTY: Rule 13(g):



1. RULE: 




a. Defendant may assert cross-claims against co-



defendant which arises out of same 



transaction or occurrence that is subject 



matter of original action.




b. Pltff against whom defendant has asserted 



counterclaim may assert a cross-claim against 



a co-pltff when that cross-claim arises out 



of the same transaction or occurrence that is 



subject matter of counterclaim.




c. Co-plaintiffs CANNOT assert cross-claims 



against one another UNLESS counterclaim is 



asserted against him. (Danner rule is limited 



to 3d Cir.)



2. Cross-claims are permissive b/c:




a. We want to allow defendants to present a united 



front.




b. Suit might become too complicated.



3. Cross-claims must be transactionally related.  Note 


that some courts use stricter transaction tests 


for cross-claims than for counterclaims b/c:




a. courts want to reduce complexity of litigation.




b. courts are hostile to cross-claims.



4. Cross-claims may be immature--13(g) says "is or may 


be liable" (as opposed to counterclaims which must 


be mature.)



5. Once defendant asserts cross-claim against co-


defendant they become adversaries and can use 


13(a) (compulsory counterclaims), 13(b) 


(permissive counterclaims) and 18 (joinder of 


claims)



6. SMJ:




a. DIVERSITY:





1. 1367(b) does not address jurn over claims 




made by non-diverse co-defendants--only 




speaks to claims by PLTFF.






a. Can argue that intent of 1367 is to 





only allow real pltffs.






b. But can argue that efficiency 





concerns and defendant 





involuntariness in the forum 





suggest allowing such a claim of a 





defendant against a non-diverse co-





defendant.




b. FEDERAL QUESTION:





1. If primary claim is federal question and 1 




party asserts cross-claim, 1367 permits 




supplemental jurn even if cross-claim is 




a state claim b/c cross-claims must be 




transactionally related.



7. Rule 42(b) allows court to sever cross-claim on its 


own order or from pltff's motion.


G. PERMISSIVE JOINDER OF PARTIES BY PLTFF: Rule 20



1. RULE: Pltffs may join together in an action if they 


satisfy 2 tests:




a. Claims for relief must arise from a single 



transaction or occurrence or series of 



transactions.



AND
b. There must be a question of law or fact common 



to all pltffs that will arise in the action 



and must be of substantive importance to all 



pltffs.  Quality of common questions more 



important than quantity of common questions. 



(Akely--193 pltffs in a security transaction)



2. POLICY: 




a. Prevents litigation from becoming unwieldy.




b. Allows bringing of suit that may otherwise not 



be brought.




c. Gives advantage to pltff when liability is in 



the alternative--when retailer did not sue 



wholesaler and manufacturer together, he had 



a loser case; but when the retailer did sue 



both together, he had a winner. (Tanbro)




d. Has prejudicial effect to defendant who has 



been joined b/c of guilt by association.



3. Permissive joinder is voluntary--so person can be 


brought in as a co-pltff only if he agrees to it.  


Only in limited circumstances can a party be made 


a defendant or involuntarily a pltff under Rule 


19(a).



4. Defendants may also be joined by pltff by Rule 20 if 


they satisfy the same 2 prong test. 

 


a. Joinder greatly affects substantive rights--



entire outlook on case changed from loser to 



winner.



5. Rule 20(b) allows court to order separate trials in 


interest of justice.



6. IPJ: Must be satisfied.



7. SMJ: 




a. DIVERSITY:





1. 1367(b) says no supplemental jurn over 




Rule 20 parties--need complete 




diversity.





2. Claim against each Rule 20 party must 




satisfy amount in controversy.






PROBLEM: If case is already in federal 




court, and then dismiss some for not 




meeting amount in controversy, then 




creating more litigation and 




inefficient.





3. 1367(b) includes only Rules 14, 19, 20, 24 




and NOT 23.




b. FEDERAL QUESTION:





1. 1367(a) allows supplemental jurn over 




other parties where non-federal claim 




arises from cnof.  Since Rule 20 




involves joining a party because he's 




related to the transaction, satisfying 




Rule 20 will probably satisfy 1367(a).



8. VENUE:




a. DIVERSITY:





1. If all defendants are in the same state, 




can bring suit in district where any 




defendant resides.





2. Venue is where substantial part of events 




or property is situated.





3. Venue is where defendant is subject to 




personal jurn at time of commencement.




b. FEDERAL QUESTION:





1. If all defendants are in the same state, 




venue is where any defendant resides.





2. Venue is where event or property is 




situated.





3. If can't get venue in any other district, 




then venue is in any district where any 




defendant may be found.




c. If can't get venue b/c main defendant and Rule 



20 party reside in different districts, can 



get venue by necessity.


H. CONSOLIDATION: Rule 42(a)



1. Actions in one court can be consolidated at the 


court's discretion if they involve common 


questions of law or fact.



2. Broader than Rule 20 joinder rule b/c court and not 


the parties have the power to join.



3. PROBLEM: Giving court the discretion intrudes on 


party autonomy and structuring of suit.


I. JOINDER OF PEOPLE NECESSARY FOR A JUST ADJUDICATION: Rule 

19


   NECESSARY PARTIES: Rule 19(a): Parties who ought to be 

joined if feasible b/c they are needed for a whole and 

complete judgment.  This forces pltff to sue another 

defendant.



1. To determine if necessary:




a. in person's absence, complete relief cannot be 



granted to those already parties



OR
b. person's absence will prejudice his own 



interests



OR
c. person's absence will subject those already 



parties to risk of multiple liability or risk 



of inconsistent obligations.



2. EX: Shields v. Barrow: Buyer gets 6 guarantors for 


promissory note.  Buyer defaults and guarantors 


liable through settlement agreement.  Seller tries 


to modify agreement but only against 2 guarantors 


(the 2 that are diverse).  The other 4 guarantors 


are not precluded b/c they're not parties to the 


suit.  There's a risk of inconsistent result, so 


the 2 diverse parties will pay more than the 4 who 


are not in the suit and are following the 


settlement agreement.  Thus, all 6 are necessary 


parties and court dismissed b/c relief can be in 


state court.


  INDISPENSABLE PARTIES: Rule 19(b): Parties so vital that 

if their joinder is impossible, court has discretion to 

modify relief in the alternative or dismiss the action.



1. To see if party is indispensable:




a. extent to which judgment without party will 



prejudice those already parties (Ex. Shields 



joined guarantors owe disproportionate share)




b. extent to which relief can be shaped to reduce 



or eliminate prejudice 





1. Ex. Keene v. Chambers
Owner sues tenant 




for rent; bank refused to join suit and 




no IPJ over bank, solution is that owner 




has duty to account for rents--he gives 




the bank its portion of rent; b/c there 




is alternative relief, bank is not 





indispensable party





2. JOINT TORTFEASORS are not indispensable 




under 19(b) b/c of joint and several 




liability.




c. whether judgment rendered in person's absence 



will be adequate. (Ex. Martin v. Wilks White 



firefighters affected by job restructuring 



through affirmative action)




d. whether pltff will have adequate remedy if 



action is dismissed for nonjoinder (Ex. 



Shutten v. Shell Oil 19(a): Levee board is 



necessary party b/c if Shutten wins, Shell 



cannot mine, and levee board cannot get 



royalties. 19(b): Shutten can get relief in 



state court where there's IPJ over Shell and 



Levee Board.)




e. NOTE: What is an indispensable party at trial 



court level may not be so on appeal b/c of 



parties' reliance on judgment.




f. POLICY: Rules are fashioned to give pltff as 



much autonomy as possible.



2. SMJ: Joinder may be impossible if:




a. presence of necessary party will destroy 



diversity.  (Ex. Levee Board in Shutten was 



from same state as Shutten, but Shell wasn't)




b. claim against necessary party does not meet 



amount in controversy.



3. IPJ: Joinder may be impossible if:




a. court cannot get IPJ pursuant to Rule 4(f) or 



state long-arm statute.




b. But remember jurisdiction by necessity 



(Atkinson)



4. VENUE: Joinder may be impossible if:




a. joinder of party may render venue improper (but 



remember venue by necessity)


J. MISJOINDER OF PARTIES: Rule 21



1. If parties are joined improperly, it's not a ground 


for dismissal--court will just drop parties that 


don't belong.



2. Court can add or drop parties at its own discretion 


or by parties' motion.



3. Party is dropped without prejudice so that pltff 


does not lose claims against misjoined parties.


K. IMPLEADER: Rule 14



1. RULE: Impleader does not force pltff to sue another 


defendant--it permits defendant to establish IF-


THEN liability (also called LIABILITY OVER)




The 3rd party is important/accountable to 


defendant but not to pltff.



2. One defendant may implead party when defendant is 


liable to pltff and the impleaded party would be 


liable to defendant on that claim.



3. Defendant has to implead within 10 days so that the 


3rd party defendant has a fair chance to 


participate fully in the suit.



4. NOTE: This takes away pltff's autonomy b/c suit is 


not fashioned as pltff intended.



5. Substantive state law determines if defendant can 


implead, so no Erie problem.  Rule 14 is 


procedural and subservient to substantive state 


law.



6. Impleaded parties only has to be potentially liable 


to defendant--language is "is or MAY BE liable"



7. SMJ: Defendant and impleaded party need not be 



diverse and need not meet amount in controversy. 



(Ex. A v. B--C)




POLICIES:




a. No concern over collusion by pltff--no A is 



going to go out and sue B and then convince B 



to sue C




b. Balances interests of A being author of suit 



against efficiency in avoiding multiple 



litigation.



8. CLAIMS OR DEFENSES OF IMPLEADED PARTY:




a. AGAINST ORIGINAL DEFENDANT:





1. Impleaded party may assert any defenses 




or counterclaims against original 




defendant.





2. Language in Rule 14(a) says that such 




claims "shall" be asserted, suggesting 




that they are compulsory, but Hartford 




Accident v. Sullivan says they are not 




compulsory.  Dreyfuss thinks this is bad 




law and that they are compulsory b/c of 




policies for allowing suppl. jurn.






3. Once impleaded party asserts compulsory 




counterclaim against original defendant, 




under Rule 18 the impleaded party may 




join other counterclaims, too.





4. SMJ: If the impleaded party and original 




defendant are not diverse, 1367 doesn't 




say whether or not they can assert 




claims against each other--only 




discusses plaintiffs.  But for 




efficiency and b/c no danger of 




collusion, it's probably okay.




b. AGAINST PLAINTIFF:





1. Impleaded party may assert any claim 




against plaintiff which original 




defendant would have asserted. 






REASON: original defendant no longer has 




incentive to defend vigorously if he 




knows that if he loses the impleaded 




party will be liable.





2. Impleaded party can assert any 




counterclaims arising out of same 




transaction against plaintiff.  They are 




never compulsory and no diversity 




required between impleaded party and  




plaintiff. (Ex. Revere Copper)





3. After C asserts a claim against A, A can 




then assert a claim against C b/c what 




is compulsory between plaintiff and 




defendant (13(a) transactionally 




related) becomes permissive between 




plaintiff and impleaded party.  





4. And any claim that would be permitted 




under 13(b) cannot be asserted unless 




there's an independent basis for jurn.





5. SMJ: Plaintiff and impleaded party need 





not be diverse.





6. Impleaded party may implead other parties, 




so risk of case getting out of control.  


9. CLAIMS BY PLAINTIFF:





a. Plaintiff MAY assert transactionally 



related claims against impleaded party (NOT 



COMPULSORY).  BUT to do this (A asserts claim 



against C before C asserts claim against A) 



there must be diversity between plaintiff and 



impleaded party b/c we don't want plaintiff 



to do collusively what he can't do directly.




b. Ex. Owen v. Kroger




Kroger (IA) v. OPPD (NE)---Owen (IA)





OPPD and Owen have indemnity agreement as 



contractor-subcontractor.  Kroger can't 



assert claim against Owen first b/c no 



diversity.




c. Once pltff asserts claim against impleaded 



party, impleaded party MUST assert any 



transactionally related counterclaims against 



pltff.



10. Any party can move to sever claims of impleaded 


party.



11. IPJ: Rule 4f allows service w/in 100 miles of 


courthouse.



12. VENUE: If venue is proper for the original parties, 


it's proper for the impleaded party, too.



13. ERIE: State laws sometimes say that insurance 


companies can't be impleaded b/c it will skew 


jury's judgment.  Federal law allows impleader of 


anyone who "is or may be liable."  Hanna smart 


person test suggests that Rule 14 wins.


L. INTERPLEADER: Rule 22, 28 USC 1335



1. GENERALLY: EITHER/OR RELATIONSHIP




a. allows stakeholder to force claimants to 



litigate claim to a limited fund




b. there must be POTENTIAL for multiple liab.--



insufficient funds to cover all claims.




c. pltff does not have an interest in who wins--



pltff is only concerned b/c there are 



multiple inconsistent claims to one stake.



2. RULE INTERPLEADER: Rule 22




a. can be PREMATURE--party may interplead where 



claims DO or MAY expose the stakeholder to 



multiple liability.




b. claims do not have to be based on common 



origin--3 different accidents may seek 



compensation from a single policy.




c. stakeholder can deny liability to any or all of 



the claimants--stakeholder can pursue stake 



himself.




d. SMJ: (like always)





1. FEDERAL QUESTION





2. DIVERSITY: 






a.$50,000 required for amount in 





controversy






b. COMPLETE DIVERSITY between 





stakeholder and all claimants




e. IPJ: Check the state long-arm statute--bulge 



rule doesn't  (bulge rule only applies to 



Rules 14 and 19)





REMEMBER jurn by necessity like in Dunlevy 



b/c there's a national interest in resolving 



these types of problems.




f. VENUE: like always--1391(b)





1. where all claimants reside or where 




there's IPJ over them








2. where the debt/policy is situated or arose





3. any other place if nowhere else




g. COLLATERAL RIGHTS: Stakeholder can enjoin 



proceedings in other courts related to the 



fund.  This is a HUGE exception which shows 



the gravity of this proceeding--allows 



federal courts to interfere w/ state courts 



or other federal courts. (Rule does not say 



this--courts just do it.)




h. Stakeholder doesn't have to deposit stake w/ 



court.



2. STATUTORY INTERPLEADER: 28 USC 1335




a. SMJ: 





1. only need minimal DIVERSITY between 2 or 





more adverse claimants--don't need to be 




diverse from stakeholder





2. STAKE must be $500 or more




* Would this ever come up w/ federal question?




b. IPJ: nationwide (only US) service of process 



under 2361 solves Dunlevy problem by giving 



IPJ over claimants





PROBLEM b/c haling into court those parties 



who don't have minimum contacts.  But b/c 



claimants are making a claim to the fund 



arguably there's consent jurn.




c. VENUE: 1397--wherever one or more claimants 



resides




d. Stakeholder MUST deposit fund into court.




e. As with Rule Interpleader, claims of parties 



don't need to arise from same origin and 



stakeholder can contest liability to fund for 



any or all claims.




f. Under 2367 stakeholder can enjoin other 



proceedings.  This is an exception to 



federalism (2283)




g. EXAMPLES:





1. State Farm v. Tashire Interpleader b/c 




many claimants to a limited insurance 




policy arising from a bus accident.  




a. Stakeholders CANNOT enjoin all other 





proceedings related to an accident 





by the claimants--only those 





relating to the stake.  The PURPOSE 





of interpleader is to protect 





against conflicting claims--not to 





consolidate all actions.  





Interpleader is NOT a bill of 





peace.





2. Baltimore Colts Colts signed lease with 




Indianapolis but Baltimore sought 




ownership.  Idea of ONE team seems like 




a limited fund, but the claims are not 




adverse.  Baltimore's ownership claim is 




not the same as Indianapolis' claims for 




breach of contract.  Differemt remedies 




are available so there's no either/or 




relationship.  The Colts can be liable 




to pay Indianapolis damages under breach 




AND can also be liable to Baltimore for 




ownership.





3. Alter & Peter 2 real estate agents are 




hired and both find buyers, so homeowner 




owes both of them commissions.  NO 




interpleader b/c these are separate 




deals and both obligations can be 




fulfilled.




h. CHOICE OF LAW:





1. Use choice of law rule of state in which 




district court sits. (EX. Griffin which 




says to apply Klaxon)





2. Each state would have interpleader law 




favorable to itself, so where you sue 




can be very significant. (Ex. Western 




Union NY money cabled to PA but never 




claimed.  WU claims the $ but NY and PA 




also claim it.  WU interpleads both NY 




and PA so that payment to one state will 




not lead to double liability.  Which 




law?  Under Griffin PA is the forum so 




PA law will be used under Klaxon.)





3. But Dreyfuss is against Griffin and says 




that a nationwide service of process law 




is needed generally.  Federal courts may 




be able to apply other rules b/c they 




have power beyond the state courts.


M. INTERVENTION: Rule 24



1. GENERALLY:




a. Allows persons not initially part of suit to 



enter suit on their own initiative.




b. Achieves fairness to intervenor and efficiency 



to system




c. Must intervene promptly after action filed.




d. Cannot be forced to intervene (Ex. Martin v. 



Wilks White firefighters could bring their 



own suit later.)



2. INTERVENTION AS OF RIGHT: Rule 24(a): Non-party 


asserts that he is missing.




a. Statute infers right to intervene; protects and 



furthers 3rd party interest



OR
b. Applicant claims interest relating to 



transaction, and applicant is so situated 



that disposition as a practical matter may 



impair/impede his ability to protect that 



interest



BUT
c. if applicant's interest is adequately 



represented by the existing parties, then no 



intervention will be granted. 




d. applicant may appeal denial of intervention 



immediately--cannot wait and see how the case 



is going.




e. SMJ:





1. DIVERSITY: Intervenor of right cannot 




defeat diversity, but if he's really an 




indispensable party, action will be 




dismissed. 





2. FEDERAL QUESTION: 1367 is silent (so 




assume it's okay)




f. POLICY: Concerned w/ stare decisis, not res 



judicata--aren't claim or issue precluded, 



but in effect you are b/c court will rely on 



precedent.




g. Court can shape relief (like Rule 19)




h. After intervention, intervenor can assert 



transactionally related claims and 



counterclaims.



3. PERMISSIVE INTERVENTION: Rule 24(b): Non-party says 


it's more efficient if he enters: up to court's 


discretion (transactional relation test not 


required b/c court uses its discretion)




a. Statute gives CONDITIONAL right to intervene



OR 
b. applicant's claim or defense and main action 



have question of law or fact in common 



(EFFICIENCY)



OR
c. where the party to an action relies on statute 



or order administered by federal agency, 



federal agency may intervene




d. Rule explicitly states that court wil consider 



whether intervention will delay or prejudice 



adjudication of rights of the original 



parties.  




e. After intervention, intervenor CANNOT assert 



any other claims or counterclaims b/c it will 



defeat the objection of EFFICIENCY (different 



from 24(a))




f. SMJ: Need an indpendent basis of jurn for 



intervention for diversity cases.




g. IPJ and VENUE: If party chooses to intervene, 



he cannot them claim that there's no IPJ or 



VENUE over him b/c he entered jurn 



voluntarily.  Supreme Court hasn't decided 



this issue, but lower courts consider it to 



be consent jurn.




h. EX. Atlantis Court found intervention as of 



right after balancing need for efficiency in 



adjudicating similar issues and the practical 



effect of protecting the intervenor's rights 



from stare decisis against the pltff's right 



to be the author of his own suit.  Under 



24(a) defendant (Acme) was asserting his own 



ownership rights which conflicted with 



Atlantis' claim.   




i. EX. New Orleans v. United Gas Utility company 



was suing supplier for high price of gas.  



Consumers want to intervene, but they are too 



numerous.  City was allowed to intervene on 



consumers' behalf as a representative of 



their interests.  Under 24(b), this was 



efficient b/c it represented a common 



question of law or fact.


N. MULTI-DISTRICT LITIGATION (MDL): 28 USC 1407



1. Federal court can consolidate cases and appoint a 


judge for pre-trial purposes.  



2. Plaintiff loses his choice of location for suit but 


overall fairness and efficiency is improved for 


all parties and court.



3. This is an imperfect solution b/c if there's a 


trial, then each case goes back to their 


individual forums.



4. Congress is considering using MDL through trial.  


This would be good for efficiency but they may 


consolidate fewer cases b/c they would consider 


the pltff's inconvenience more than they do now 


when it's just used for pre-trial.


O. CLASS ACTIONS: Rule 23



1. REQUIREMENTS: NUMEROSITY, COMMONALITY, TYPICALITY 


AND ADEQUACY ARE ALL NEEDED TO CERTIFY CLASS; 


CERTIFICATION IS CONSTANTLY REVIEWED




a. NUMEROSITY: The class is so numerous that 



joinder is impracticable (usually greater 



than 25)





POLICY: efficiency--saves judicial resources 




b/c don't have to have multiple suits




b. COMMONALITY: The members must raise SUBSTANTIAL 



questions of law or fact common to the whole 



class; consitutes a convenient trial unit; 



not required that common questions outweigh 



uncommon questions





POLICY: efficiency 





1. Exs. Akely common questions are: can 




there be a tort remedy for 




misrepresenting stocks? what activities 




can be considered fraud? BUT was this 




individual defrauded is NOT a common 




question. 





2. The more homogeneity of members, the 




better the class.




c. TYPICALITY: Representatives' claims must be 



typical of the whole class b/c the members of 



the class receive substituted representation 



(don't represent themselves)





POLICY: fairness





1. Ex. Dalkon Shield Typicality was not met 




b/c there were different medical 




problems and different punitive damage 




standards in different states





2. A partial solution to typicality is 




23c4B--court can create SUBCLASSES or 




ASSIGN A SPECIAL MASTER to ensure that 




reps properly reflect the interests of 




the class.




d. ADEQUACY: Court must find reps who fairly and 



adequately represent the rest of the class. 





1. RATIONALES:






a. DUE PROCESS: action seeks to bind 





parties who have not had their day 





in court, so adequacy assures a 





figurative day in court (even 





though he's not there, his 





interests are fully represented)






b. If claims are not adequately 





represented, then any judgment can 





be open to attack, which would 





defeat judicial efficiency, so need 





adequate representation.





2. FACTORS TO DETERMINE ADEQUACY:






a. MOTIVATION: if the reps have a 





substantial and typical stake in 





the outcome, then they are 





adequate.






b. If the lawyers are competent and 





qualified, then representation is 





adequate.






c. COOPERATIVENESS: If there are 





conflicts of interest (or 





antagonism), then representation is 





NOT fair.





3. Ex. Hansberry v. Lee Case A was brought as 




CA between pro-covenant owners (for 




discrimination) vs. anti-covenant owners 




(against discrimination) but the anti-




covenant owners didn't argue the issue 




vigorously.  B/c everyone knew it was a 




false suit, there's no repose interest 




among the parties, and the pltf in case 




B can bring up the same issue of the 




validity of the covenant b/c his 




interests were fundamentally opposed to 




those in the first suit--NO ADEQUATE 




REPRESENTATION MEANS NO DUE PROCESS.  




NOTE: Both those who favor and oppose 




class action have incentive to bring up
 




all the information b/c they all want a 




final judgment.


2. TYPES OF CLASSES: Each address a specific social need for 

class action.



1. (b)(1): PREJUDICE CLASS ACTION




a. If individual law suits might cause prejudice 



to either potential class members or 



defendant, that could have been avoided by 



using CA, then use CA.




b. b1 will be allowed if individual actions create 



risk of:





1. INCONSISTENT DECISIONS: forcing opponent 




of class to observe incompatible 




standards of conduct (concern for the 




opposing party)






a. Ex. Telephone case: Court A said must 





list in phone book as Mrs. Charles 





Warren, and Court B said must list 





as Ann Warren--couldn't do both, so 





inconsistent decisions.




OR
2. IMPAIRMENT OF INTERESTS of members of 




class not actually a party to the 




individual actions (concern for the 




class)






a. Ex. John Mansville Def. has limited 





financial resources, so the first 





to collect can harm the others' 





ability to collect.




c. NO OPT-OUT PROVISION FOR B1 CLASSES--otherwise 



would give rise to inconsistent judgments 



which the rule is designed to prevent.  NOTE: 



For this same reason, no need for notice.




d. Interests of all members in b1 class are so 



intertwined that it's impossible for each 



pltff to pursue the matter differently.  



Thus, even if the judgment was not favorable 



to the class, it's binding on all members.




e. NO MANAGEABILITY REQUIREMENT b/c all members 



are stuck in situation anyway.f




f. MASS TORT CLAIMS: 





1. Some courts try to certify b1 classes in 




mass tort cases on the theory that 




recovery of damages in individual 




actions from a def. w/ limited financial 




resources will prejudice individuals. 




(This is especially true for punitive 




damages.)





2. BUT courts generally have not accepted 




this theory (leg. history says CA are 




not suited for mass disaster actions.)




g. MAIN GOALS of b1 and b2 classes are FAIRNESS 



b/c all members are similarly affected. In 



contrast, b3 classes' goal is EFFICIENCY AND 



ECONOMY.





2. (b)(2): INJUNCTION CLASS




a. used if the party opposing the class has acted 



or refused to act on grounds generally 



applicable to the class, thereby making 



appropriate final injunctive relief or 



declaratory relief as to the class as a whole 



appropriate.





b. USES:





1. CIVIL RIGHTS CASES: discrimination against 




a whole class alleged and injunction 




sought to stop such treatment.





2. ORDERS DECLARING STATUTE UNCONSTITUTIONAL





3. does not apply where $ damages are sought




c. When fulfilling 23a requirements, must show all 



members were discriminated against in the 



same way (not just that all members are of 



the same group)




d. Interests of all members in b2 class are so 



intertwined that it's impossible for each 



pltff to pursue the matter differently.  



Thus, even if the judgment was not favorable 



to the class, it's binding on all members.




e. NO MANAGEABILITY REQUIREMENT b/c all members 



are stuck in situation anyway.  But often 



it's difficult for court to ADMINISTER 



schools.




f. Can divide issues and have both b1 (money) 



and b2 (injunction) actions.




g. NO OPT-OUT PROVISIONS b/c injunctive relief 



must apply generally to the whole class.  



(Ex. if you live in neighborhood, your child 



is necessarily going to be bussed--no opt-



out.)




h. MAIN GOALS of b1 and b2 classes are FAIRNESS 



b/c all members are similarly affected. In 



contrast, b3 classes' goal is EFFICIENCY AND 



ECONOMY.


3. (b)(3): DAMAGE CLASS ACTIONS (the miscellaneous class)



a. Class is tied together only for EFFICIENCY.  Members 


claim to have been injured in the same way by the 


defendant (ex. security frauds)



b. b3 is allowed if the court finds:




1. questions of law or fact common to members of 



the class PREDOMINATE over any questions 



affecting only individual members  



AND
2. CA is a SUPERIOR device than other available 



methods for fair and efficient adjudication.  

c. Court has a lot of DISCRETION; it considers:




1. the interests of the class members in 



individually controlling their cases--if 



there is a likely chance of individual 



receiving a large recovery, then don't use 



class action. (Dalkon Shield)




2. if potential members have filed MANY individual 



cases already, then court would be less 



likely to certify class b/c inefficient.




3. if it's easy to concentrate litigation in a 



particular forum (b/c either all class 



members live in same place or choice of law 



is clear), then certify class b/c efficient.




4. if it's easy to manage class action (easy to 



structure relief, way to deal with latent 



injuries/immature torts) then certify class



d. CAN OPT OUT of b3 class under 23c2 by giving notice 


to court:




1. may not be so efficient to be tried together 



b/c the interests are not so intertwined as 



in b1 and b2




2. BUT may not assert issue preclusion in their 



own individual actions if class action wins 



(cannot wait and see)




3. Court ruled that it would give persuasive 



effect to prior class action result, but no 



preclusive effect (STARE DECISIS) (Premier 



Electrical)



e. Judgment is binding on all who receive notice and 


didn't opt out.



f. Courts can sever claims using Rule 42b, BUT then we 


question the efficiency goals of the class.



g. 23b3D requires b3 classes to be MANAGEABLE.  This is 


Weinstein's big lie--he said there's a general 


national consensus tort law.



h. IPJ: If you don't opt out, IPJ is considered waived. 


(Bauxites)



i. SMJ: DIVERSITY: Each member needs to satisfy amount 


in controversy (Zahn) BUT to determine 


citizenship, only look at named reps.



j. NOTICE is required for b3 classes.



k. MASS TORT CASES:




1. b3 is usually UNSUITABLE b/c questions 



affecting individual members overshadow 



common questions. (Ex. In Agent Orange, each 



pltff had individual disease and all were 



from different states.)




2. Can create SUBCLASS which increases common 



questions, BUT question manageability and 



efficiency.


3. NOTICE: Rule 23(c)(2)



a. Federal rules explicitly require giving notice only 


in a b3 class action:




1. REMEMBER: b3 class members MUST OPT OUT or be 



bound to the judgment.




2. The named rep must use the BEST PRACTICABLE 



means to notify all class members.





a. Where you have the names and addresses, 




you must mail notice to the individual. 




(Eisen) POLICY: federal courts are 




against class action.





b. When you don't have names and addresses, 




do anything that is reasonably likely to 




lead to actual notice. (Mullane).  (In 




Agent Orange they used ads in newspaper 




and on TV and they publicized at veteran 




organizations.)




3. NOTICE INCLUDES:





a. advice on how to opt out




AND
b. explanation that judgment is binding if 




they don't opt out




AND
c. explanation that if they don't opt out 




they can actively participate.




4. COSTS OF NOTICE:





a. PLAINTIFFS BEAR COST of giving notice as 




part of the ordinary burden of financing 




a lawsuit.





b. PROBLEM: sometimes this effectively 




precludes the suit b/c the cost of 




notice can be more than individual 




recovery could be. (Eisen)





c. If cost of notice is same for plaintiff 




and defendant, then pltff must pay.  BUT 




if cost to defendant is insubstantial, 




then the def may be required to aid 




pltff. (Pltff is still required to pay, 




but only the reduced cost that the def 




will provide.) (Ex. Lands End catalog) 




NOTE: Is it fair to make def help pltff 




bring a suit?




5. The courts have discretion to notify b1 and b2 



classes under rule 23d.





a. Question whether notice is worth the 




effort to notify them since they can't 




opt out anyway.  BUT they may want to 




participate.





b. Courts try to certify all classes as b1 or 




b2 b/c then don't have to deal with 




notifying.


4. JURISDICTION:



a. SMJ: 




1. FEDERAL QUESTION:





a. If named rep is in federal ct on federal 




question, then have supplemental jurn 




over all other class members b/c in 




order to be a class, they should 




have cnof b/c they met commonality 




requirement. 




2. DIVERSITY:





a. Only CITIZENSHIP OF NAMED REPS count to 




dertermine if diversity exists.  BUT 




citizenship of limited partnership with 




many members is determined by looking at 




every member's domicile. (Arcoma was not 




a class action, but we think it would 




work the same.) (So Congress is not 




being consistent.)





b. EVERY MEMBER of class must satisfy AMOUNT 




IN CONTROVERSY. (Zahn)






1. PROBLEM: Virtually abolishes class 





actions based on diversity and 





contradicts purpose of rule to 





enable suits that are singly too 





small to merit a lawsuit.






2. POSSIBLE SOLUTION: Assign claims to 





state attorney general, but in 





order to circumvent collusion 





(1359), have state create a program 





using the $ won in the suit to aid 





all those hurt rather than giving 





the $ back to the individuals hurt.





c. STATE COURTS approve of CA, so they 




certify nationwide classes. 





d. POLICY: Courts don't like CA BUT:






1. this is INEFFICIENT b/c some cases 





will go to state court and others 





will go to federal court.






2. defendant gets NO REPOSE b/c sued 





multiple times.






3. pltff gets NO HORIZONTAL EQUITY--each 





pltff gets different judgment.



b. IPJ:




1. b3 pltff class who doesn't challenge lack of 




IPJ affirmatively by opting out will be 



considered to have waived their right and 



bound to the decision even if they lack 



minimum contacts (jurn by consent)





a. Ex. Phillips Petroleum v. Shutts Pltffs 




sued in Kansas state court. Def tried to 




dismiss on fnc. Ct denied even though 





most oil and most pltffs and most defs 





are not in Kansas.




2. b3 defendant class will probably still require 



minimum contacts b/c def is the one being 



haled into the forum. (Seems hard to get a 



def. class to consent to IPJ.)




3. Non-b3 pltff class can probably waive minimum 



contacts b/c their interests are so 



intertwined that they must be tried together 



as a class, so it's like jurn by necessity.  


4. Often the def raises the individual pltff's 



interests b/c the def wants repose and is 



afraid of collateral attack.


5. RES JUDICATA:



a. Rule 23c3 states that judgments in b1 and b2 CA will 


be binding on all those whom the court finds to be 


a member of the class unless there's a serious 


problem w/ representation (in which case it 


shouldn't be a class anyway.)



b. For b3 class actions, judgments are binding on all 


those to whom notice was directed and whom did not 


opt out.



c. There is NO ISSUE PRECLUSION FOR THE OPT OUT b/c:




1. if def won, then opt out needs his day in 



court.




2. if class won, then opt out can't use it b/c he 



can't wait and see.


6. INVOLUNTARY CLASS ACTIONS:



a. arise when:




1. pltff sues class of defendants



OR
2. defendant asserts counterclaim against pltff 



and all those similarly situated.



b. REQUIREMENTS:




1. CA device must be SUPERIOR to all other 



methods.




2. Lawyers must be equipped to deal with entire 



class.




3. All other Rule 23 requirements are satisfied.




4. Probably need IPJ minimum contacts.




5. Ex. Dalkon Shield Def failed to make a pltff 



class b/c there was a likely chance of relief 



for individual pltffs, and causation was easy 



to prove.



c. Generally, 2 classes cannot sue each other b/c it's 


too unmanageable.



d. Concerned w/ adequacy and typicality of named reps 


b/c they don't want to be there--opposing side 


picks named reps.


7. SETTLEMENTS: Rule 23(e)



a. must be APPROVED by court to ensure that absent 


class members are adequately protected. PROBLEM if 


judge is so involved in creating settlement he 


cannot judge the fairness of it. (Agent Orange)



b. Notice of proposed settlement must be given to all 


class members in a manner within ct's discretion.

 


(Ex. Agent Orange used a public hearing)



c. Can award reasonable ATTORNEY FEES. 




1. Lindy Brothers calculation: Ct determines 



attorneys' market rate and how much each 



attorney did and then varies rates w/ 



circumstances of case (quality, difficulty)


8. FAILED CLASS ACTIONS:



a. STATUTE OF LIMITATIONS tolls when the case is filed 


and clock runs again upon decertification of 


the class. POLICY: 




1. don't want pltffs to have to file protectively.




2. question of whether def has adequate time to 



prepare or can obtain evidence does not apply 



b/c the def already gathered evidence for the 



CA, so def is not prejudiced.




3. POTENTIAL ERIE PROBLEM b/c federal court 



intruding on state court's desire for statue 



of limitations. BUT fed rule trumps b/c of 



significant federal interest.




4. Ex. American Pipe Antitrust action was 



commenced before limitations period had run 



but was decertified after limitations had 



run, but this did not bar class members from 



bringing individual suits.



b. APPEALS:




1. FINAL JUDGMENT RULE: There's no immediate right 



to appeal a denial of class certification--



must wait until whole suit has been 



completed.





a. This seems harsh b/c some suits will not 




be brought if the claims can't be 




brought together as a CA.  So 




decertification would put an end to a 




suit and was a death knell to the suit.  




This used to be able to be appealed but  




Coopers & Lybrand put an end to the 




death knell doctrine and does not allow 




appeal on decertification.




2. INTERLOCUTORY APPEAL: 1292





a. AS OF RIGHT: appeal of an INJUNCTION





b. DISCRETIONARY





c. Both of these rarely apply to CA




3. HEADLESS CLASS ACTION:





a. The named rep whose substantive claim has 




been satisfied may still appeal the 




denial of the class certification.






POLICY: We don't want an individual to 




continue a case when he has lost 




interest (lost standing), but in a 





class many people are relying on 






this individual and we fear that the def 




can always "buy off" the named rep.





b. Where the case is capable of repetition 




yet evading review, or if the def is 




avoiding the CA by voluntary cessation, 




the named rep can proceed with the case, 




or a new rep can be obtained.


8. POLICIES:



a. THINGS TO THINK ABOUT:




1. Can class actions be considered a bill of 



peace?




2. Is there an appropriate balance between 



tailored individual justice vs. social 



justice? Do class actions trump an 



individual's due process right?




3. Is the purpose of CA compensation or 



deterrence?




b. PROS FOR PLAINTIFFS:




1. spreads the cost of the suit among many pltffs.




2. allows suits that could not have been brought 



individually--pooling resources makes the 



possible return on investment in litigation 



worth it.





a. Akely 193 investors could not sue by 




themselves b/c the recovery would have 




been less than the cost of the suit. But 




with CA parties are EMPOWERED and suit 




is cost-effective.




3. provides means of broadening discovery and 



relief--provides an entire spectrum of what 



happened in case b/c everyone's involved.




4. pltffs don't have to worry about not being 



individual claims if class is decertified--



statute of limitations tolls.



c. PROS FOR THE ABSENT PLAINTIFFS:




1. passive participation--they don't have to do 



the work b/c someone else is looking out for 



them; free riders



d. PROS FOR DEFENDANTS:




1. avoids multiple litigation; efficient




2. less liability generally--originally CA was 



made to help defendants




3. in b1 and b2 CA, repose interest is upheld b/c 



no opt outs allowed.






e. PROS FOR THE PUBLIC:




1. judicial economy




2. increased deterrence to companies' bad behavior



f. CONS:




1. binds absent members




2. suits are being brought that would have never 



been brought before b/c now it's cost-



effective




3. pltffs lose their choice of forum and AUTONOMY




4. judge may not be able to do INDIVIDUAL JUSTICE 



to so many class members.  Often remedies are 



limited.




5. Courts shape remedies which don't compensate 



pltffs. Exs.:





a. Daar v. Yellow Cab Ct lowered cab fare for 




a certain period of time to remedy 




overcharges in fares but this only 




benefits those taking cabs now, not 




those who took cabs and paid unfair high 




fare.





b. West Virginia v. Pfizer Prescription drug 




co. overcharges and remedies by giving 




refund, but many individuals did not 




come forward to claim their refund, so 




the $ escheated to the state.




6. Efficiency and fairness often depend on judges' 



administrative ability.




7. Court has a lot of power/discretion.




8. Court may not be equipped to supervise the 



relief. (Exs. Brown v. Board of Education 



Court had to run the school districts; Agent 



Orange Weinstein established a mini VA to 



provide programs and invest the money.) NOTE: 



Maybe administrative agency should handle 



relief and not the courts.




9. Still need a solution for mass torts cases--



should there be a nationwide law and forum?





Dreyfuss is against this b/c Rule 4 is not 



about personal jurn, and if Congress wanted 



to give nationwide jurn it would have.




10. In b3 defendant does not have repose b/c of 



opt outs.




11. With settlements, issues are not adequately 



addressed--problems are raised but never 



answered.




12. With settlements, it's difficult to divide the 



costs among the defendant, especially b/c 



defendants are considered about future 



interests (latency problem)




13. Defendants are often induced into settling b/c 



they're afraid that if a class wins they're 



doomed (goes bankrupt and stare decisis 



effect) whereas if they settle there's no res 



judicata effect.




14. CA unmanageable b/c of amount of information.

VIII. PLEADINGS:


A. PURPOSE: We need pleadings b/c they:



1. give parties NOTICE of claims and defenses to 


prepare for trial--lets them know what the issues 


are and what the case is about, no surprise at 


trial



2. IDENTIFY ISSUES and test the case for SUFFICIENCY--


flesh out the baseless litigation before it




 begins. 



3. opportunity to NARROW THE ISSUES and streamline case 


by admitting certain allegations or settling 


certain claims. (The more narrow the issues get, 


the closer the parties come and the more likely 


they are to settle.)



4. encourage parties to ASSERT ALL THEY KNOW and think 


before framing an answer.  It makes parties 


responsible for information that was known or 


could have been known.



5. serves as a permanent record and as a basis for RES 


JUDICATA. (Ex. In Cromwell v. County of Sac we 


were unsure what court decided in Case A--was it 


the bond or the coupon--b/c the pleadings were 


unclear.)


B. POLICIES:



1. US has a demonstrative system so the trial becomes a 


spectacle so both sides have to be able to prepare 


before trial.



2. FRCP get away from technicalities and allow for 


flexibility, so that's why the standard for 


judging sufficiency is whether it gives opposing 


party enough information to respond.


C. COMMENCING ACTIONS: Rule 3



1. Suit is commenced upon FILING COMPLAINT with the 


court.



2. ERIE PROBLEM: Ragan and Walker say that suit is 


commenced upon service; Post-Hanna we argue that 


smart people made the rule so it trumps state 


interest.


D. PLEADINGS ALLOWED: Rule 7a



1. Types of pleadings that you can make without 


permission of the court.




a. COMPLAINT




b. ANSWER




c. REPLY:pltff only files when def's answer 



contains counterclaim.



2. Pleadings are only to be enough to get the ball 


rolling.



3. You can't have onus of pleading on both parties--


need definite rule of what is pltff's job and what 


it def's.  To decide:




a. if issue is uniquely in one party's knowledge, 



then he must plead it




b. if fact that suit was filed made it clear that 



pltff was not aware of certain situations, 



then def must plead them




c. Since cts don't like disfavored rights of 



action, pltff must plead them.


E. MOTIONS: Rule 7b



1. Applications for an order should be made by motion 


stating with particularity the grounds and relief 


sought.



2. Motion must be signed in accordance with Rule 11.


F. COMPLAINT: Rule 8a--puts def on notice



1. Policy is for both pltff and def to allege all they 


know or can know as early as possible to prevent 


prejudice as the case moves along--IF YOU CAN KNOW 


IT, YOU MUST PLEAD IT.



2. Any pleading setting forth a claim for relief 


(applies to original complaint, counterclaim, 


crossclaim and third party claim) must contain:




a. statement of court's basis of SMJ




b. short and plain statement of the claim, showing 



that the pleader is entitled to relief; 



should include FACTS and circumstances to 



provide other party with sufficient notice of 



the claim--must state why negligent, not just 



merely conclusory. Exs. 





Rannard malpractice pleading where they 




claimed "Negligence in diagnosis and 




treatment," but failed to say what 




doctor did wrong.  Court permitted it 




b/c notice gave enough information for 




the dr to answer)





Garcia alleging slander w/o publication was 




okay b/c pltff succeeded in showing that 




he was entitled to relief, so his actual 




statement of the cause of action could 




be amended.




c. PRAYER: demand for judgment of relief ($ or 



injunction)




d. SPECIAL MATTERS: Rule 9





1. Any claim not a natural consequence to the 




def must be pled with particularity.






a. legal capacity to sue or be sued






b. fraud or mistake






c. conditions precedent






d. special damages must be specifically 





stated to submit as proof of actual 





damage






e. claims against the government





2. RATIONALES: 






a. balancing pltff's flexibility to 





plead with ct's interest in keeping 





unworthy claims out and limiting 






harassment of def.  






b. These claims are easy to assert so 





you need more proof of their 





veracity.







1. Stromillo v. Merrill Lynch 





Broker trades just to increase his 





own commission.  Rule 9 doesn't 





really apply here b/c information 





is uniquely in the hands of the 





broker and pltff doesn't know what 





claims she has yet.  If pltff knew 





what the def was doing she would 





not have allowed him to do it to 





begin with.






c. By increasing the threshold baseless 





claims are easily dismissed, BUT 





you can lose a good case when pltff 





does not have the facts at the 





beginning.







Ex. Albany Welfare Rights pltff 





alleges that she was denied 





children for her daycare center b/c 





of political disfavor.  She left 





out causation b/c director would 





not disclose real reason for 





refusal.  Case relied on inference 





of causation but ct dismissed b/c 





there were insufficient facts to 





support the allegation of any 





wrongdoing. She had a good claim 





but it was lost on a technicality. 




e. Pleadings are permitted to be inconsistent at 



the beginning b/c the parties don't know all 



of the facts.




f. Note: NO ERIE PROBLEM b/c federal rules only 



apply to pleadings, and you must use state 



rule on proof at trial.




g. You can plead too much. (Ex. Penton v. Canning 



so many facts were given that it was clear 



that pltff couldn't win.  Pltff claimed that 



he was maliciously prosecuted, but in 



pleading he said that there was probable 



cause to arrest him.  So it was not malicious 



and pltff had no case.)




h. JUDICIAL NOTICE: Court can make notice of 



commonly known facts and they don't have to 



be pled as such. (July 4th is a holiday)




i. Complaint is to be construed in light most 



favorable to pltff.



2. TEST OF SUFFICIENCY OF COMPLAINT is Can def respond 


to the pleading? (How much the pltff needs to 


state depends on how much the def knows)



3. Need to CERTIFY complaint.


G. ANSWER: Rule 8b--puts pltff on notice



1. Rule 7a requires that defendant respond to complaint 


by filing answer.



2. Rule 12a requires answers to complaints to be served 


within 20 days after service of the complaint.



3. Contents of answer must contain:




a. ADMISSIONS: if the party makes an admission 



(never litigated so no res judicata effect), 



opposing party will not be permitted to 



present evidence on the issue since it could 



prejudice the issue or just take up too much 



time. 





1. Ex. Fuentes def admitted drunk driving, so 




the only issue is damages; def fears 




pltff preventing evidence of accident 




will distort jury determination of 




damages





2. If fail to admit when you knew it was 




true, under Rule 37 you can be forced to 




pay the cost of the other side proving 




this issue.




b. DENIALS: must be outside party's knowledge 



about which the party could not have easily 



discovered.





1. TYPES:






a. GENERAL: all pltff allegations are 





denied






b. SPECIFIC: particular allegations are 





denied.






c. QUALIFIED: portion of allegation is 





denied.





2. Ex. David v. Crompton & Knowles (SHREDDER)






Company could have easily looked through 




its files and figured out that it did 




not manufacture shredder before 




limitations expired and pltff was barred 




from suing proper def.  Company had 




information that pltff could not have 




known and if he were allowed to plead 




it, it would have caused a highly 




prejudicial result.  Thus the defendant 




had to continue in the case.






PROBLEM: Company can't defend well b/c 




it didn't make shredder, and there's no 




deterrence value.




c. AFFIRMATIVE DEFENSES: Rule 8c





1. Explicitly plead in the answer to provide 




to adversary b/c such defenses are a 




surprise and not expected.






2. Includes assumption of the risk, 




contributory negligence, res judicata, 




time bars, etc.






a. Def brings these claims b/c if pltff 





knew of them, then pltff wouldn't 





have brought suit in the first 





place.






b. Rule 8c determines burden of pleading 





(who must plead what) while burden 





of proof is determined by state 





law. Palmer v. Hoffman




3. If Rule 8c is silent about a certain 




defense, check the state's rule if it 




must be pled affirmatively





4. If a party fails to raise affirmative 




defenses in the answer, consider them 




waived. However ct may allow party to 




amend his answer.



4. Rule 8d: If an allegation is not answered, then it 


is deemed to be admitted.



5. Rule 8e: Def can plead in the ALTERNATIVE.  He can 


set forth claims regardless of consistency if 


certain hypotheticals occur. (Ex. I did not break 


your pot.  And if I did break this pot, it's not 


yours.)



6. Answers need to be CERTIFIED.



7. All pleadings are construed to do SUBSTANTIAL 


JUSTICE.  (In fairness they are not to be 


construed against the pleader.)


H. ASSURING TRUTHFULNESS OF PLEADINGS: Rule 11



1. OBJECTIVES: deterrence and compensation



2. Rule 11 requires attorney or party not repsented by 


attorney to sign the pleadings as VERIFICATION of 


their truthfulness.  When they sign it certifies 


that:




a. attorney or unrepresented party has read the 



pleadings.




b. after reasonable inquiry attorney or 



unrepresented party has concluded that his 



allegations are well grounded in fact or 



warranted by existing law--not a frivolous 



pleading.





1. NOTE: To determine if pleading is 




frivolous, use reasonableness standard.





2. Ex. Cooter & Gell v. Hartmarx Dannick 




counterclaimed that Hartmarx was 




involved in a nationwide conspiracy.  He 




based his claim on research done on 4 




cities.  The ct found that this wasn't a 




reasonable finding of the facts and held 




the attorneys liable for Rule 11 




sanctions.  Rule 41 voluntary dismissal 




was used to prove that complaint was 




frivolous.




c. Claims cannot be interposed for any improper 



purpose (to harass the other party)




d. Both the party signing the paper and the 



representing attorney can be held to an 



objective reasonable standard to determine if 



the pleadings are frivolous.




e. APPEALS FOR RULE 11 SANCTIONS:





1. Court will reverse sanctions only if ABUSE 




OF DISCRETION by trial court. (In 




effect, when ct has discretion to 




sanction, it can't be overturned)







2. Sanctions for Rule 11 normally award 




reasonable attorney fees, court costs 




and reasonable expenses of opposition 




responding to motion or plea.




f. If pleading is not signed it shall be stricken 



unless the omission is called to the 



attention of the pleader and it's signed 



promptly.




g. MANDATORY VERIFICATION: PARTY must swear to the 



pleadings (and can be brought on perjury 



charges)  when:





1. Rule 23.1 stockholder derivative suits





2. Rule 27a taking of depositions before 




action is commenced





3. Rule 65b temporary restraining orders





4. If one party verifies his pleading the 




other party must verify his own 




pleading.




h. POLICY:





1. Consider the effect that the sanctions 




might have--holding both party signing 




paper and his attorney liable for Rule 




11 sanctions might discourage 




potentially worthy claims.





2. Cts may apply Rule 11 unpredictably--




difficult to determine what is 




reasonable under the circumstances.





3. It may prevent attorneys from setting 




forth creative legal theories, 




especially in civil rights cases.





4. Attorneys may threaten each other with 




these sanctions.





5. While the threat of sanctions may weed out 




frivolous claims, it may also create 




mistrust between attorney and client.





6. It's possible that the client will not 




understand the significance of signing 




the document.




BUT
7. Rule 11 may support the purpose of having 




liberal joinder and res judicata--they 




all force parties to stop and think 




before bringing suit, thus promoting 




efficiency and fairness.




i. PROPOSALS TO CHANGE RULE 11 intend to reduce 



number of Rule 11 motions 





1. allow voluntary dismissal so that less 




litigation is necessary






a. no satellite litigation to determine 





if claim was frivolous






b. no waste of court time on the claim 





itself 






c. Proposal is in contrast to Cooter & 





Gell Ct said use of Rule 41 proves 





that claim was frivolous.





2. prevents "empty head, pure heart" rule by 




giving pleader continuing duty to find 




information and amend his plea.





3. pay sanctions into ct rather than to 




opposing party b/c purpose of sanctions 




is to DETER, while before it was 




deterrence and compensation.





4. We don't want to chill necessary claims so 




as long as the attorney can prove that 




he thinks the law can change, he won't 




be sanctioned.  One way to prove this is 




by using current scholarship such as law 




review articles.





5. ERIE PROBLEM: There's a national interest 




in protecting resources of federal court 




and a state concern about the chilling 




of litigation.


I. MOTIONS AGAINST THE PLEADINGS: Rule 12



1. If you make a Rule 12 motion before you answer (as 


opposed to in the answer) and it fails, you have 


10 days from date motion is denied to make an 


answer.



2. The following defenses may be made prior to giving 


the answer or in the answer:




a. lack of SMJ (12b1)




b. lack of IPJ (12b2)




c. improper venue (12b3)




d. insufficiency of service of process (12b5)




e. failure to state a claim (12b6)




f. failure to join necessary or indispensable 



parties (12b7)




NOTE: 12h1 gives choice to make motion before the 



answer or after the development of the case.



3. TIMING:




a. IPJ, VENUE and SERVICE OF PROCESS OBJECTIONS 



will be waived if omitted from the answer on 



the motion.  MUST BE MADE BEFORE TRIAL. 



(12h1)




b. FAILURE TO STATE A CLAIM or FAILURE TO JOIN A 



NECESSARY OR INDISPENSABLE PARTY objections 



may be made at the trial on the mertis.  MUST 



BE MADE EITHER BEFORE OR DURING THE TRIAL 



(12h2)




c. SMJ objections may be raised at any time. 



(12h3)



4. Rule 12b6: Motions for failure to state a claim are 


only granted if beyond a doubt there is no set of 


facts in support of the claim that will entitle 


the party to relief.  This is construed most 


favorably to the pltff. (Ex. Garcia Even though he 


didn't say defamation, the court knew what he 


meant and allowed the pleading to be amended.)




a. The court can allow pleader to amend his 



pleading so that it more accurately states a 



claim.



5. Rule 12e: If pleading is so vague or ambiguous that 


a party cannot reasonably be required to frame a 


responsive pleading, party may move for a more 


definite statement before responding.




a. There's no incentive to file a 12e motion b/c 



claim is not dismissed, only clarified.


J. AMENDED PLEADINGS, Rule 15



1. TYPES: Rule 15a: Pleader wants to amend b/c he found 


out that what he said pre-trial was not 


appropriate.




a. AS OF RIGHT: may amend freely without 



permission of the court when:





1. before the responsive pleading is served 




(if a response is required)




OR
2. within 20 days from the original service 




of the pleading (if no response is 




required)




OR
3. within 20 days of filing of a Rule 12 




motion. (Ex. Lipman def made motion to 




change venue; ct ruled that b/c this 




motion is not an answer and does not 




require investigation into merits of 




case, pltff could amend; Dissent said 




def was still hassled and would not 




allow amendment)




b. BY LEAVE OF COURT: after answer/reply is filed 



or after 20 days if no filing is necessary, 



court has discretion to allow amendment.




c. POLICIES: an interest in minimizing prejudice 



against the opponent is balanced with court's 



duty to provide justice.



2. FACTORS COURT USES IN DECIDING WHETHER TO ALLOW 


AMENDMENT:




a. Party had opportunity to raise claim earlier or 



could have known the information earlier 



(David & Crompton v. Knowles shredder)




b. Interest in concluding litigation--repose. (Ex. 



Freedman Court developed "3 strikes your out" 



rule; when pltff attempted to amend for the 



4th time, ct denied amendment b/c of repose 



interest of def. NOTE: case was dismissed and 



the claims precluded, but the dispute was 



never resolved)




c. Excusable oversight.




d. Justice requires that the amendment be 



permitted 




e. Prejudice to the parties--prejudice includes 



the impact of the amended claim or defense on 



the opponent's ability to prepare for the 



case (Ex. pltff in shredder case would be 



time-barred from suing the real def, and 



pltff is entitled to his day in court and 



compensation)



3. Party may respond to amendment within the remaining 


time to respond to the original pleading, or 


within 10 days of service of the amended pleading, 


whichever is the longer period of time.



4. Issues can almost always be removed from the case 


when def admits what was previously denied or 


pltff just wants to drop an allegation, but it's 


hard for the pltff or def to correct a fatal 


defect in the pleadings. (Motley well-pleaded 


complaint rule)



5. RELATION BACK: Rule 15c: Policy that saves claims 


that would have been time-barred b/c ct doesn't 


want to penalize a party who does not and could 


not have known information.




a. CLAIMS OR DEFENSES: Pre-trial a party found 



that he has an additional claim (w/ a 



possible statute of limitations problem)





1. IF TRANSACTIONALLY RELATED to the original 




pleading, the amended pleading relates 




back to when original pleading was 




filed.






a. Humphreys v. Going 3-year limitations 




on auto accident negligence would have 




barred the amendment of drivers' 




alcoholism claim, but new claim relates 




back to date the original claim was 




filed b/c it's transactionally related 




and pltff could not have known the 




information before the limitations 




period expired and the def knew of the 




suit and thus was not entitled to 




repose.





2. COMPULSORY COUNTERCLAIMS relate back to 




the statute of limitations of the 




pltff's original claim.






a. Azada Def was given notice 3 days 




prior to statute of limitations 




expiration, but b/c his counterclaim was 




from same transaction it's not 




considered time-barred--no repose 




interest of the parties, so they're not 




hurt. POLICY: pltff will not be 




benefited by waiting until right before 




limitations expires to file claim






b. Stoner Def was able to add a 




compulsory counterclaim that he didn't 




bring in the original answer. POLICY: 




b/c def would be claim precluded from 




bringing his counterclaim and it 




wouldn't have prejudiced pltff, def can 




now bring his counterclaim.





3. PERMISSIVE COUNTERCLAIMS have their own 




statute of limitations, so they don't 




relate back.




b. PARTIES: Pre-trial the pltff sued the wrong 



party; the claim against the new party 



relates back if:





1. it derives from the same transaction or 




subject matter as the original pleading




AND
2. new party has received such notice within 




the time required by law




AND
3. party new or should have known that but 




for the mistake of identity, action 




would have been timely brought against 




that party--depends on relationship 




between the parties and the new party.





4. Ex. Schiavone v. Fortune Original 




complaint erroneously named Fortune 




instead of Time, and notice to the 




proper def was served after the statute 




of limitations had expired, but within 




the 120 day time period required by Rule 




4j.  There's no relation back--service 




of process must be made within the 




limitations period only.  There's a 




strong dissent b/c def knew that but for 




the mistake that they should have been 




sued, and thus were not prejudiced.  






a. The court probably wanted to avoid an 




Erie problem which now we could resolve 




using Hanna smart person test--fed rule 




trumps state rule.  Rule 3 says that the 




case is considered brought at time of 




filing.  State rule says that the case 




is considered brought at time of 




service.  Ragan and Walker said that 




this was not a direct conflict, so state 




rule was followed.  Now Hanna would say 




that fed rule trumps and Rule 15c is 




followed.





5. Rule 15d: where claim arises during the 




action, the court may allow addition of 




such claims in supplemental proceedings. 




(Ex. If pltff files an action in 1993 




and the court's not going to hear it 




until 1995, and in 1994 a new claim 




arises, pltff can add it.)





6. AMENDMENTS TO CONFORM TO EVIDENCE: Rule 




15b--after the trial, parties realize 




that they've proven different things 




from what they pled.






a. COMMON LAW: barred from proving 





material that was not pled (Ex. 





Manning v. Loew Common law view was 





that one could not prove 





information that was not in the 





pleadings, so pltff's case was 





dismissed b/c she could not amend 





the phrase "like a daughter.")






b. MODERN RULE: where parties either 





implicitly or expressly try issues 





that aren't raised in the 





pleadings, they will be treated as 





if they had been raised in the 





pleadings if it does not prejudice 





the adversary. 







1. OBJECTION DURING TRIAL: If no 





prejudice or intentional 





mispleading proven, court will 





allow amendments to pleadings and 





continuance to prepare.







2. OBJECTION AFTER TRIAL: Treated 





as if implied consent--too bad, you 





lose.







3. POLICY: after a trial pleadings 





need to be conformed to what really 





happened to provide a res judicata 





effect. (Ex. Cromwell v. County of 





Sac was it the coupon or the bond?)







4. EXCEPTION: If evidence is 





relevant to 2 possible issues but 





only one issue is pled and the 





party makes no objection to the 





information, the court assumes that 





the party permitted evidence only 





for the pled issue; cannot assume 





implied consent.

IX. DISCOVERY


A. GENERALLY:



1. Rule 26b: parties may obtain discovery regarding any 


matter relevant to the subject matter of the 


pending action and not privileged.



2. Discovery materials do not have to be admissible, 


but must be reasonably likely to lead to the 


discovery of admissible evidence.



3. Rule 29: Parties may modify discovery rules by 


agreement.



4. POLICY:




a. obtain evidence that may not be obtainable at 



trial (preserves evidence)




b. isolate and narrow the issues for trial




c. get leads on info that will cover admissible 



evidence




d. reduce unfair surprise



5. DISADVANTAGES:




a. expensive and one party may impose prohibitive 



costs on the other




b. harassment (ex. physically burdensome like 31-



day deposition)




c. may chill investigation b/c of fear that 



adversary will use info against you




d. one party can benefit from the work of the 



other--prying into others' trial strategy




e. invasive of people's privacy




NOTE: 26c is meant to prevent undue burden, cost  



but doesn't b/c hard to determine what is a 



reasonable request.


B. DEVICES: Rules are designed to be more liberal and 

operate extra-judcially (without court intervention) 

but generally this doesn't work.



1. PROPOSAL: AUTOMATIC DISCLOSURE




a. requires parties to reveal information which 



other party will necessarily need to know 



(names and whereabouts of individuals, 



witnesses and experts, copies of and 



descriptions of documents, info to be able to 



compute damages, insurance agent, written 



report signed by expert of his opinion)




b. PURPOSE: to accelerate the exchange of basic 



information and eliminate the paperwork and 



cost involved in requesting the info



2. PROPOSAL: PRE-TRIAL DISCOVERY CONFERENCE (Rule 26d)




a. Parties must meed with judge and agreeon a plan 



for discovery.  No discovery is done before 



this conference.  




b. PURPOSE: Saves time and $ by having the parties 



meet.



3. DEPOSITIONS: used for PARTIES AND NON-PARTIES




a. ORAL DEPOSITIONS: Rule 30: sworn statement 



under oath and transcribed by court reporter 



subject to cross and redirect. Must be made 



where there is jurn for all parties only.





1. Must give reasonable notice to all parties 




in the action of the person, time and 




place of deposition.  Without notice 




can't use deposition b/c it's important 




for adversary's lawyer to be there. 




NOTE: adversary must object in 




deposition (ex. hearsay objection) in 




order for pltff to attempt to rephrase 




his question to use as admissible 




evidence in court.





2. Non-parties being deposed must be notified 




by subpoena.






a. If no subpoena, noncompliance will 





not be punishable and the deposer 





will have to pay the adversary's 





costs of attending. (Rule 30g)






b. If subpoenaed and noncompliance, 





witness will be held in contempt of 





court--$ or jail.






c. Can only depose non-party within 100 





miles of witness' place of work or 





residence, so the district court in 





witness' place of work or residence 





has control over the witness. (Rule 





45b2)





3. Parties being deposed do not need a 




subpoena--rather reasonable notice in 




writing.  If there's noncompliance then 




rule 37d sanctions which range from mild 




(don't allow party to introduce some 




things into evidence) to extreme (render 




default judgment).





4. Corporations being deposed can be notified 




generally (deposer need only state what 




information he's looking for) (Rule 




30b6) and corporation is responsible to 




send someone knowledgeable. 





5. Deponents only testify to what they know 




(ex. they can answer "I don't know" and 




that's an acceptable answer.)





6. PARTY'S deposition can be used in trial 




FOR ALL PURPOSES, whereas a NON-PARTY'S 




is up to the court's discretion as to 




when it can be used but generally only 




used to IMPEACH CREDIBILITY.





7. ADVANTAGES:






a. gives information and clues to more 





information b/c deposer can ask 





follow-up questions.






b. freezes story--can later be used at 





trial to impeach credibility






c. tests witness' ability to testify at 





trial






d. can ask questions not normally 





admissible at trial (hearsay) to 





get more clues and maybe help 





determine a settling point.




b. WRITTEN DEPOSITION: Rule 31: Oral response to 



pre-prepared written questions





1. saves travel expenses--cheap




BUT 
2. less flexible b/c no way to rephrase or 




follow up




c. PROPOSALS:





1. limits number of oral and written 




depositions to 10--and how many days 




they go on (b/c get a lot more 




information through automatic 




disclosure)





2. need court approval to depose someone:






a. who has already been deposed 






b. when trying to take deposition 





earlier than allowed unless 





deponent is leaving country or is 





going to die




d. Rule 27: In order to preserve testimony when 



you know a suit will be filed and you have 



knowledge that some witness will leave the 



jurn or die, then you're allowed to preserve 



that testimony.  This is a very strict rule 



which requires verification of deposition.  



At trial there can be many objections b/c 



probably it was not well-defended b/c the def 



probably didn't even have an attorney yet.



4. INTERROGATORIES: Rule 33: written questions directed 


at PARTIES ONLY and answered by attorney under 


oath.




a. must be answered within 30 days of service.




b. must be in reasonably usable form--the form 



requested to be in.




c. court can shift the burden of answering if it's 



equally easy/hard for either party to get the 



info (just hand over business records and 



have interrogator look for info needed (Rule 



33c), but run into "go fish" problem.)




d. non-compliance leads to Rule 37d sanctions




e. A party may object but he must answer




f. Must base answer on info known or available--



can't just say "I don't know."




g. Interrogatories especially used when finding 



statistics--don't know that off the top of 



your head.




h. Interrogatories are cheap to ask but not so 



cheap to answer.




i. DISADVANTAGES:





1. CANNOT BE USED FOR NON-PARTIES





2. Answers can be skewed (ex. if asked how 




many employees and have 1 permanent and 




17 temporary, answer 1.)





3. Opportunity to harass.




j. PROPOSAL: 





1. limits number to 25 questions, including 




subparts. POLICY: reduces opportunity to 




harass and automatic disclosure should 




reduce the need for interrogatories



5. REQUEST TO PRODUCE DOCUMENTS/INSPECT: Rule 34: 


relevant to tangible things of the PARTIES




a. no longer need showing of GOOD CAUSE--just meet 



26b1 requirements of relevant to the subject 



matter of the pending action and not 



privileged.




b. only if in possession or control (actual or 



legal).  But this leads people to structure 



their affairs are not within their control.





(Ex. bank moves all their files to 



Switzerland)



6. MENTAL/PHYSICAL EXAMS: Rule 35: ONLY FOR PARTIES and 


people under control of party (NOT employees and 


wives)




a. requires COURT ORDER




b. requires SHOWING OF GOOD CAUSE (b/c of the 



INTRUSIVENESS) and NOTICE TO ALL PARTIES





The seeker has the burden to show good cause.




c. Condition must be IN CONTROVERSY. (stricter 



than just being relevant to the subject 



matter)




d. Parties may agree to the exams between 



themselves without court involvement (b/c 



parties can contract around discovery rules)




e. Medical reports (Rule 35b): Once examined, 



examinee doesn't have the right to see what 



doctor said b/c we don't one side free-riding 



on the other, so if examinee requests report, 



he's deemed to have waived his own dr/patient 



privilege so that all have access to each 



dr's records.




f. Non-compliance DOES NOT LEAD TO CONTEMPT (37d2) 



b/c of basic right of bodily integrity, but 



you can impose other Rule 37 sanctions.




g. No Erie problem: Sibbach v. Wilson Court ruled 



that exams were not substantive but 



procedural, so okay.




h. Schlagenhauf Bus collided with truck and driver 



joined as a defendant.  Pltff motioned for 4 



exams and offered 9 possible drs.  Trial ct 



permitted 9 exams; higher ct reversed as an 



ABUSE OF DISCRETION.  No good cause and 



pleadings don't show health in controversy. 



NOTE: got up to Supreme Court on MANDAMUS 



action--sued judge for abuse of discretion.



7. REQUESTS FOR ADMISSION: Rule 36: Parties must 


specify the truthfulness of matters. Purpose is 


NOT to obtain information but to narrow the issues 


and eliminate those not really in dispute.




a. Must answer w/in 30 days of service, or else 



deemed admitted.




b. Can admit, deny in good faith or set forth 



reasons why cannot admit or deny.




c. Non-compliance (denying and later the truth 



comes out in trial) leads to Rule 37d 



sanctions (must pay reasonable expenses 



incurred in proving the truth)




d. Motion to amend or withdraw admission if 



mistake (Rule 36b) must be made to the court 



and will be permitted only if show merit and 



no prejudice to other side.




e. RATIONALE: if you admit info, then it's no 



longer an issue and no evidence is needed to 



be produced at trial and no res judicata 



effect.


C. SCOPE



1. PRIVILEGED RELATIONSHIPS: Communications between 


people are a social good.  In order to encourage 


full disclosure we give them confidentiality. 


Balancing privacy with necessary access.




a. KINDS:





ABSOLUTE: never required to disclose





QUALIFED: must weigh interest in disclosing 




vs. privacy




b. TYPES:





1. ATTORNEY/CLIENT: closest thing to absolute 



(only breached if atty sues client for 



payment); privilege extends only to 



communications about the pending action





2. DOCTOR/PATIENT: 





Payne v. Howard Records of patient 




can be revealed only by patients' 




consent.  Court permitted the names of 




the doctor's patients revealed so that 




the pltff could contact the patients 




directly.





3. CLERGY/PENITENT





4. ACADEMIC FREEDOM: 






Gray Racial discrimination in tenure 




proceedings.  B/c feared chilling 




discussions, only votes and not 




discussions were discoverable.





BUT UPenn v. EEOC Sex discrimination. S.Ct. 




said that statistical disparity is not 




enough--must show intent to 




discriminate.  Since the only means of 




showing intent is access to the 




hearings, the hearings must be 




discoverable.  (NOTE:  This overruled 




Gray.)



2. WORK PRODUCT DOCTRINE: Rule 26b3: All materials 


prepared by a lawyer or another representative 


hired by the lawyer (accountant) in the 


preparation of litigation or for trial are NOT 


discoverable.  (This doesn't apply to material 


prepared in the ordinary course of business.)




a. ABSOLUTE PRIVILEGE--mental impressions, 



opinions, conclusions, theories




b. QUALIFIED PRIVILEGE: notes on what witnesses 



said may be discoverable if substantial need 



and info not otherwise available without 



undue hardship (prohibitive costs or 



hostility of witnesses); atty can give 



redacted version of his notes.  Burden of 



proving substantial need is on seeker.





c.  POLICY: 





1. Keeps one party from free-riding on 




another's investigation efforts.





2. Do not want to chill lawyer work process 




or discourage him from writing things 




down out of fear that if info is bad for 




case it can be used to damage 




credibility.





3. Turns atty into a player when he's 




supposed to be objective.





4. The atty's thoughts naturally gives the 




adversary an advantage in knowing atty's 




strategy.




d. Ex. Hickman v. Taylor Lawyer interviewed 



survivors of boat accident, and adversary 



wanted all notes and oral impressions.  Ct 



rules work product privilege and it's not 



unfair b/c the party had access to 



transcribed hearing.




e. Ex. Upjohn Corporate counsel investigated 



suspicion of illegal bribes being deducted 



from tax return.  Ct rules his interviews and 



findings were protected WP doctrine b/c they 



included his mental processes in choosing 



what to write down and how to express it.  



POLICY: Encourages companies to police 



themselves against illegal behavior.




f. Documents in a prior litigation protected under 



WP doctrine retain that status in subsequent 



litigation where def is again a party.




g. Ways around work product doctrine:





1. INTERROGATORY: questions involving 




opinions can be asked.





2. REQUEST TO ADMIT; can ask parties to 




admit to statements that relate to the 




application of law to facts. 





3. NOTE: In both devices, must request law 




and facts, not just pure legal 




conclusions.





4. Ex. Leumi Court forbids broad questions 




from interrogatories which ask adversary 




to reveal strategy of the case and risk 




binding the party to a legal theory 





before the case develops and changes 




as discovery proceeds.





5. Names and whereabouts of witnesses are NOT 




privileged.





6. Non-lawyers are NOT protected, but if 




accountant is hired by atty, he's 




protected.





7. Material not in preparation for litigation 




is NOT protected.




h. PROPOSALS: To protect against abuse of WP 



doctrines:





1. Party claiming WP privilege must make 




claim expressly and describe nature of 




the documents in a way that without 




revealing info itself will enable other 




parties to assess the applicability of 




the privilege b/c want to help the other 




side revise their request.



3. EXPERTS: Rule 26b4: Policy is to discourage atty 


benefiting from the work of another and don't want 


to chill investigation b/c of the risk that he may 


find info contrary to his case (and would have to 


reveal it if it was made discoverable)




a. WITNESS EXPERTS: retained and WILL TESTIFY 



(Rule 26b4A) may give interrogatory to 



discover the name, subject matter and 



substance of facts on which expert is 



expected to testify and summary of the 



grounds for opinion upon motion of the court 



and a strong showing of need.





1. COST-SHIFTING: Court may order further 




discovery, but seeker must pay expert 




for his services and may have to pay 




other party for getting info from 




expert.




b. RETAINED EXPERTS: experts retained who WILL NOT 



TESTIFY (Rule 26b4B) discoverable only upon 



showing of exceptional circumstances (like 



limited universe of experts and adversary 



retained every expert in bad faith (Lexis v. 



Westlaw))





1. COST-SHIFTING: Court requires seeker to 




pay expert and other side.




c. POLICY: concern for revealing strategy of the 



case and it's not necessary to reveal b/c 



other side doesn't need info to prepare cross 



examination.




d. EXPERTS NOT RETAINED AND NOT TESTIFYING are not 



discoverable. POLICY: may give damaging 



information which may chill investigation.




e. PROPOSALS:





1. Can depose witness experts; seeker pays 




experts.





2. Can depose or interrogate retained experts 




only on showing of exceptional 




circumstances where seeker can't obtain 




facts by other means; seeker pays other 




party and expert.



4. IMPEACHMENT MATERIALS: Dodson v. Persell 




a. Def has surveillance films of pltff which pltff 



wnats to see to verify their integrity and 



decide if she should settle case. 




b. Def refuses discovery b/c if film is favorable 



to pltff, it would chill info gathering 



process and have the pltff benefit at the 



expense of the def.  Def wants to make impact 



on jury about credibility of pltff.




c. Ct's solution: SEQUENCING discovery so that 



pltff's pleadings are frozen and can then see 



the film.  So if the pltff changes his story 



it's on record, and the film will totally 



discredit the pltff.




d. If def decided not to use the film at trial, 



then it's not discoverable.  Thus, pltff 



can't benefit from def's work, so there's no 



chilling effect to the def.



5. PRODUCT DEFECT ALTERATIONS: discoverable but not 


admissible b/c social interest in encouraging 


manufacturers to develop and implement safety 


features w/o making such alterations evidence of 


liability.



6. INSURANCE: automatically discoverable (could help 


influence settlement) but not admissible at trial 


(b/c don't want jury to think deep pocket)



7. FINANCIAL CONDITION: not discoverable unless it bear 


on a motive in the case (fraud)



8. TRADE SECRETS: discoverable but not admissible



9. TAX RETURNS: not discoverable b/c we want to 


encourage honest filing


D. ORDERS AND SANCTIONS: 



1. POLICY: Rule 26g encourages parties to stop and 


think before using discover--don't harass, 


embarrass.



2. All discovery is signed.



3. PROTECTIVE ORDER: Rule 26c: prohibits entire line of 


questioning where justice requires to protect 


against oppression or embarrassment.  Can be 


related to the method or scope of discovery.



4. ORDER COMPELLING DISCOVERY: Rule 37




a. Made when party refuses to comply with valid 



discovery (deposition or interrogatory, etc.) 



requested


E. APPELLATE REVIEW OF DISCOVERY:



1. FINAL JUDGMENT RULE: can't appeal w/o valid final 


judgment in case



2. EXCEPTIONS:




a. If discovery is the sole issue, then a ruling 



on it is necessarily the final judgment.




b. NON-PARTIES: Civil and criminal contempt 



charges are the final judgment b/c no other 



issues in the case pertain to that





 individual.




c. PARTIES: Criminal contempt and in Hickman v. 



Taylor civil contempt charges were 



immediately appealed.




d. INTERLOCUTORY APPEAL: 1292b: used only for 



novel controlling questions of law that will 



expedite litigation and if the ct so desires.




e. MANDAMUS ACTION: against judge (Schlagenhauf) 



when abuse of discretion is asserted.



3. PROBLEM: After whole trial is complete the ct is 


unlikely to review discovery.


F. PRE-TRIAL CONFERENCES: Rule 16



1. PURPOSE: 




a. simplify/formulate issues actually in dispute




b. structure the case




c. identify witnesses for trial




d. facilitate settlement (Agent Orange)






