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REMEDIES

1. Primary Policy Concerns

a. Efficiency

b. Individual Autonomy ( subject to inquiries re: individuals’ awareness of legal precedent ( slippery
c. Fairness ( different notions of fairness ( indeterminate
2. Damages for breach of contract
a. Three damage interests/measures:

i. Expectation: put the promisee in the position in which the promisee would have been had the promise been performed ( the default rule

ii. Reliance: put the promisee back in the position in which the promisee would have been in had the promise not been made ( alternative, where expectation is uncertain

iii. Restitution: put the promisor back in the position in which the promisor would have been had the promise not been made ( to prevent unjust enrichment

1. NOTE: disgorgement (extremely rare) ( where promisee gets what promisor gained as a result of breach

b. Expectation damages

i. Calculation:

1. Value is calculated as of the time of contracting (or as specified in the contract) (see Bush)

2. Where breaching party has substantially performed (no material breach), expectation damages are based on either:

a. Cost of completion (see Groves)

b. Diminution in value, where cost of completion is grossly disproportionate to benefit gained/value (see Peevyhouse)

3. Hawkins v. McGee: (the hairy hand) court awards expectation damages (difference between value of contract fulfilled and of contract broken), which doesn’t include pain (would have been present either way)
a. Damages are “measured in the terms of the contract”

b. Contract is binding because D intended for promise to be “accepted at their face value” and P accepted and relied 
4. RST §347 ( expectation damages = loss in value (benefit) + additional loss (interests) – cost avoided
5. Bush v. Canfield: (failed delivery of flour) where there is “total breach” (or anticipatory repudiation), P has choice between restitution and expectation
a. Though expectation damages are norm, courts won’t award negative expectation damages

b. Some people say the promisor shouldn’t benefit by the breach ( but this runs against theory of efficient breach

c. If something is given “up front” by promisee, restitution should be awarded
6. Groves v. John Wunder: (gravel & sand lot that D doesn’t level) court awards cost of performance damages (even though they are significantly more than the value of the land, because:
a. D willfully breached the K (punishment)

b. Owner (P) has right to contract “for follies” or for improvement regardless of land’s value

i. NOTE: court here assumes landowner places subjective value in the land ( diminution in market value would inadequately compensate
c. No “economic waste” argument ( only applicable to the destruction of a physical structure, for example)
d. NOTE: cost of performance provides an upper boundary for award determination and for negotiation/settlement
e. NOTE: Damages are calculated based on market value on the date of the breach
7. Peevyhouse v. Garland Coal: (mining contract that call for remedial work on land) court awards diminution in value, because
a. The remedial work was incidental to the main K

b. Cost of performance was grossly disproportionate to economic benefit

c. NOTE: all of these are default rules, and can be contracted around
i. Could get partial payment up front
ii. Could include liquidated damages clause (if excessive, called a penalty clause)
ii. The Theory of Efficient Breach: popular justification for rules in contract law ( if goal of contracts is creation of mutual benefit, contract law should promote Pareto efficiency
1. Types of efficiency:

a. Pareto efficiency: when at least one party benefits and no parties are worse off
b. Kaldor-Hicks efficiency: when at least one party’s benefits are greater than the losses incurred by other party(ies) ( torts
2. Expectation damages encourage efficient breach (party won’t breach unless their benefit is greater than value of fulfilled contract)

a. This assumes (1) no transaction costs; (2) there are other efficiencies than efficient breach; (3) expectation damages adequately compensate promisee’s losses (doesn’t necessarily, because of limitations)

b. Many undesirable outcomes can be justified in terms of efficiency

c. Theory doesn’t look at relative value of different distributions of wealth

c. Limitations on expectation damages

i. Remoteness/foreseeability ( was the damages foreseeable at the time of contract
1. Hadley v. Baxendale: (carrier fails to deliver crank shaft to mill) indirect or consequential damages are only recoverable if reasonably foreseeable by both of the parties at the time of the K and arising naturally from such breach ( use rule from RST §351 (framed as “foreseeability”)
a. NOTE: problem of agency ( hadn’t been resolved in the law at  the time of this case

b. NOTE: Hadley Rule is a default rule
2. RST §351 ( losses unforeseeable to breaching party (when K formed) aren’t recoverable; foreseeable = probable result of breach in the ordinary course of events or as a result of special circumstances…that the party in breach had reason to know; court may limit damages if “justice so requires”
3. POLICY:

a. Encourages revelation of information

b. Or, encourage parties to take precautions (if they don’t want to reveal information that could be used against them)

c. Redistributes some of the burden on to promisee

d. Judges can review/limit jury awards (institutional competence)

e. Lowers stakes in litigation

f. Predictable outcomes

g. Fairness ( unfair for parties to be responsible for unforeseeable consequences

ii. Uncertainty ( U.S. courts are reluctant to award damages that are uncertain (but parties are entitled to reliance interest) ( disadvantages new companies without past financial data
1. Three approaches:

a. No damages if uncertain (Dempsey) ( the standard American practice (Winston)

b. Get all expenses (Anglia)

c. Jury takes a guess (Chaplin)

2. Chicago Coliseum v. Dempsey: (action against Jack Dempsey for preparing for another fight) court awards reliance damages because expectation damages (expected profits) are too uncertain to assess
a. With improving statistical technology, and in instances of less unique events, it is easier to predict expected profits
b. NOTE: this is a default rule ( parties can contract for liquidated damages
3. Winston Cigarette v. Wells Whitehead Tobacco: “the allowance of damages , upon the basis of a calculation of profits, is inadmissible where there is no certain standard to guide the jury”
a. General rule may cause hardship, but it is better that courts stand by a consistent rule than to invent new law

b. Reiterates policy rationale in Hadley
4. RST §346 ( (1) damages are available to any party of a contract injured by a breach; (2) if no loss or unproved loss, nominal damages can be awarded (small sum)

5. RST §349 ( reliance damages = expenditures for performance (including preparation) – certain loss injured party would have sustained if K had been performed
6. RST §352 ( no recovery for loss beyond that proven with reasonable certainty
7. Anglia Television v. Reed: (film abandoned because star bails) P recovers wasted expenditure because (1) waste was a foreseeable result of breach and (2) expenditure wasted because of breach
a. Because profits are difficult to predict, P requests and court awards wasted expenditure ( says it roughly equates to minimum lost profits
8. Chaplin v. Hicks: (late beauty finalist) P awarded damages for lost opportunity ( damages were in contemplation of the parties, not too remote; jury can try to assess (make a guess) damages, even if imprecisely (by calculating odds)
iii. Avoidability ( P can’t recover damages that could have been avoided through mitigation ( mitigation can include (a) not incurring further costs (stopping performance) or (b) pursuing alternative opportunities using resources that would have been devoted to performance in to do something else ( costs incurred in mitigating are recoverable ( duty to mitigate commences at time of breach ( in employment, employee is not required to accept work that is humiliating or not comparable
1. Rockingham County v. Luten Bridge: (D repudiates contract for bridge, P continued to build) court holds that damages = expenses before breach + profits which would have been realized had contract been performed
a. P should have mitigate losses without loss to itself for remaining expenses by stopping work
2. Parker v. Twentieth Century-Fox: (D studio abandons film, offers alternate film) P granted full damages; court says P reasonably rejected the second offer because it was substantially different and relatively inferior to original
3. RST §350 ( damages are not recoverable if P could have avoided loss “without undue risk, burden or humiliation;” P has to make reasonable effort to avoid loss
iv. NOTE: no damages for emotional or psychological distress

d. Supra-compensatory damages

i. Punitive damages

1. RST §355 ( punitive damages are only recoverable if there is also a tort involved
2. Freeman & Mills Inc. v. Belcher Oil: court rejects rule that special relationships create a higher standard, except in insurance contexts ( no punitive damages except in insurance context
a. NOTE: some states, like CA, still award punitive damages for a range of special relationships

b. POLICY: insurance companies are positioned to take advantage of destitute parties, so punitive damages create incentives for fair dealing ( also, relationship is one of trust
c. POLICY: reasons why punitive damages are bad in contract:

i. unpredictability

ii. incentive effects

iii. litigation costs

iv. institutional competence

v. unjust enrichment (fairness)
e. Contractually stipulated measures of damages: the law allows clauses limiting liability (downward), but is reluctant to enforce clause that stipulate increased liability
i. Express limitations on consequential/incidental damages ( disclaimers limiting liability ( buyer is superior risk-bearer and accepts risk by agreeing to disclaimer
1. UCC §2-719 ( you may contract for remedies, and these remedies are optional unless expressly agreed to be exclusive, in which case it is the sole remedy; if a contracted-for remedy fails, you go to traditional remedies; a contracted-for remedy fails if it is unconscionable ( limited liability for injury to the person is prima facie unconscionable, but injury to goods is not
ii. Penalties

1. Three factor test for determining if a clause is penalty or liquidated damages:
a. Intention (to provide for damage or penalty)
b. difficult to ascertain (ex ante or ex post) or prove actual damages
i. RST is closer to the ex ante approach (see Lake River)
c. Stipulated damages are reasonable in relation to both:

i. actual loss (retrospective – ex post)

ii. anticipated loss (prospective – ex ante)
2. Kemble v. Farren: (comedian pulls out of 4-year K after 1 year; liquidated damages clause of £1,000) court finds liquidated damages clause unenforceable because it doesn’t specify harm (damages are unreasonable for at least some of the possible forms of breach)( court awards percentage of damages (75% ( £750)
a. To some extent, parties can contract for liquidated damages for specific applicable situations
3. Wassenaar v. Towne Hotel: (hotel manager is terminated before end of 3-year term) liquidated damages clause reasonable/enforceable ( P suffered actual loss (unemployment + work at non-comparable job)
a. NOTE: if there had been no liquidated damages clause, damages would have been expectation – mitigation; but, mitigation not considered because not contracted-for in liquidated damages clause
b. Are stipulated damages a reasonable forecast ( look at actual loss (ex post) and anticipated loss (ex ante)
4. Lake River v. Carborundum: Under IL law, liquidated damages must be reasonable estimate of damages from breach ex ante (at time of contracting) ( if damages are easy to determine or if clause exceeds reasonable estimate, it’s unenforceable
a. Policy: 

i. Don’t allow penalty clauses: penalties deter efficient breach

ii. Allow penalty clauses: willingness to agree to penalty makes promisor credible and parties (esp. when sophisticated) will weigh costs/benefits when deciding whether to include a penalty clause

5. RST §356 ( Damages may be liquidated in agreement, but amount must be reasonable in light of anticipated loss from breach; unreasonable amounts are unenforceable as penalty clauses; liquidated damages amount must not exceed the value of loss caused by a non-occurrence
iii. Arbitration

1. Arbitral awards are, for the most part, insulated from judicial review

2. Arbitrators can award punitive damages and can force parties to pay fines to third parties

3. Parties can contract for arbitration, choice of court (see Carnival Cruise Lines), and, to some extent, choice of forum and law

4. A lot of contracts are enforced by public authorities
3. Specific performance and injunctions

a. Introduction to equitable remedies: 

i. available when:
1. a thing is unique (i.e., piece of land)

2. damages don’t afford adequate remedy

ii. not available when:

1. contract is too indefinite

2. promisor would not receive security for performance

3. enforcement would be too difficult to determine

4. there is a contract to perform personal services

5. contract is inequitable

a. You have to come before the court with “clean hands”
b. Contracts for land: specific performance is common remedy for breach in land contracts
i. Loveless v. Diehl: (renters who have improved land want to buy land and resell immediately) court awards specific performance (because damages would have been less than the cost of Ps’ improvements to the land) ( also, damages are difficult to calculate
c. Contracts for goods: generally, no specific performance for goods unless the goods are unique or have sentimental value, or are not otherwise readily attainable
i. Cumbest v. Harris: (man custom builds stereo) Generally, no specific performance in cases of personal property, except: (1) where there is no adequate remedy at law; (2) where the specific articles or property are of peculiar, sentimental or unique value; and (3) where due to scarcity the chattel is not readily obtainable
1. Here, court awards specific performance of option contract (to buy back stereo) because of (2) and (3)
2. desired result ( most closely resembles promisee’s position if there had been no breach
ii. Scholl v. Hartzell: (guy tries to buy 1962 Chevy, seller balks, man really wants it) Court finds 1962 Chevrolet not “unique,” denying specific performance ( also, deposit doesn’t give rise to immediate and exclusive rights, therefore no right of replevin
iii. Sedmak v. Charlie’s Chevrolet: (limited-edition pace Corvette, at low price) Because car is limited (can’t be obtained without substantial cost and delay) and tailored to P’s request, court orders specific performance
iv. UCC §2-716 ( specific performance when goods are unique or in other circumstances; specific performance may include certain terms as the court may deem just; buyer has right of replevin if unable to effect cover for goods or has reasonable belief that he will be unable
d. Contracts for personal services: specific performance never ordered for personal services (mandatory rule), though injunctions may be available (on negative stipulations)
i. Mary Clark: (Clark breaches contract of servitude; specific performance would be involuntary servitude ( slavery) court cannot grant specific performance of personal service (nor allow master to personally coerce performance)
1. theoretically, Clark should be allowed to breach and should be liable for damages
ii. Lumley v. Wagner: (singer agrees to only perform at Lumley’s theater; breaches by performing at Gye’s theater) court can’t enforce specific performance of personal act, but it can (and does) enforce a negative stipulation by injunction stopping Wagner from performing for Gye ( court says you can read in an implied negative stipulation, even if it isn’t explicitly included (though it was, in this case)
1. When awarding injunctions, consider:

a. Would damages be an adequate compensation?

b. Is there a negative stipulation in the contract?

c. Would enforcement not be too coercive?

d. Is enforcement just?

iii. Dallas Cowboys v. Harris: (D football player enjoined from playing for a rival football team) Injunctive relief will be granted to restrain violation by an employee of negative covenants in a personal service contract if the employee is a person of exceptional and unique knowledge, skill, and ability in performing service called for in K
1. modern version of Lumley ( can you find a replacement on the market to perform the service? ( the “uniqueness” test
iv. Policy: 
1. Specific performance provides “complete” compensation
2. Specific performance doesn’t necessarily preclude efficient breach, because parties can still negotiate after court orders specific performance
3. Damages are calculated as of date of breach, whereas specific performance is calculated as of date of trial ( there may be significant value changes

v. Other limitations on specific performance:

1. Indefiniteness, insecurity, difficulty of enforcement

2. Personal services

a. But consider an injunction (enforcement of negative covenant)

3. Injustice (general limitation) ( tied to idea that specific performance is an equitable remedy
4. Tortious interference with contract

a. Lumley v. Gye: (suit against other theater-owner from earlier Lumley case) third-party who induces breach may be liable to injured party for damages resulted therefrom
b. Texaco v. Pennzoil: (Texaco interferes with agreement between Pennzoil and Getty) A party may be liable for interference with contractual rights even if he believes that the agreement giving rise to such rights is not legally binding ( here, there was an “agreement to agree,” which was sufficient
i. Punitive damages are available because this is a tort (Pennzoil awarded $1B)
c. NOTE: doesn’t apply to marriage contracts

d. RST 2nd Torts §766 ( elements of tortious interference:
i. Intentional and
ii. Improper

iii. Interference

iv. With a contract
v. Resulting in a pecuniary (monetary) loss
FORMATION

1. Mutual assent

a. The objective theory of assent: the meeting of minds (“at one at the same moment of time”) is determined by manifest intentions expressed by words or acts ( not concerned with private/secret intentions
i. The objective, reasonable standard (subject to court’s determination) ( courts may consider the following in assessing reasonable person’s belief:

1. language

2. reliance

3. formality

4. negotiation

5. completeness/definiteness

6. promisor’s interests

7. custom

8. reasonableness (of terms)

ii. Embry v. Hargadine, McKittrick: (employee asks for one-year K renewal or immediately quit, boss says “you’re alright,” then fires him a few months later) Court finds that a K was formed because (a) promisor’s words would be understood as an offer by a reasonable person and (b) promisee so understood it ( K was formed regardless of promisor’s real intention
1. The primary object for construction of a contract is to find the intention of the parties ( the objective manifestation of expressed intention
2. NOTE: even if belief is reasonable, there is no K unless promisee believed in fact
iii. Texaco v. Pennzoil: “it is the objective manifestations of the intent of the parties, as expressed in words and deeds, that determine whether the parties have actually entered into a contract…” ( as “outwardly or objectively demonstrated to each other”
iv. Lucy v. Zehmer: (drunks make a K for sale of land, written on the back of a receipt) if outward manifestation of assent forms K, then a party’s claim that he’s not serious isn’t a defense (nor is drunkenness) ( objective standard
1. Court looks at factors: P believed it was a contract (relied) and a reasonable person would have believed ( formality, completeness, negotiation, reasonable terms, foreseeable reliance

v. RST §17 ( a contract requires manifestation of mutual assent and consideration; except that a contract may be formed with formalities regardless of bargaining or not

vi. RST §18 ( manifestation of mutual assent requires each party to either make a promise or begin or render a performance
vii. RST §19 ( manifestation of assent may be written or spoken words, acts, or failure to act; party’s conduct doesn’t manifest assent unless he intends to engage in the conduct and knows or has reason to know that the other party may infer his assent from the conduct; conduct may manifest assent even though party doesn’t in fact assent ( contract may be voidable for fraud, duress, or other invalidating cause
viii. RST §22 ( mutual assent is an offer followed by an acceptance; there may be mutual assent even though offer and acceptance can’t be identified, and time of formation can’t be determined
ix. Policy: encourages party’s to take precautions against inducing other party’s reasonable reliance (reliance often used for establishing reasonableness); reduces litigation costs to only look at objective manifestation; 
b. Offer

i. Preliminary negotiations: an advertisement is an invitation to bargain (treat/deal), not an offer, so long as it contains general, unspecified terms ( RST says terms must be reasonably certain for K to be binding ( UCC allows for contracts to be formed even with uncertain terms, so long as parties intend to be bound
1. Nebraska Seed Co. v. Harsh: (seed company sends out letter re: bushels of millet) court holds that letter was an invitation to treat, not a final offer ( not sufficiently specific; letters sent to multiple recipients (speaker not interested in being bound by each letter)
a. NOTE: this is a default rule ( you can explicitly say “this is an offer”
2. Leonard v. Pepsico: (guy treats commercial for harrier jet as real offer) advertisement isn’t complete (refers to catalog), not an offer ( also, catalogs are only offers to negotiate ( finally, it is reasonably clear that it’s a joke, not a serious offer
a. With catalog, offer comes when customer sends money
3. Empro Manufacturing v. Ball-Co Manufacturing: (companies negotiate to buy assets and property) Judge Easterbrook finds a letter of intent not binding because it is subject to conditions, including subsequent agreement ( also, letter included only general terms and conditions
a. Sometimes a letter of intent will be binding and final agreement will be a formality ( requires evidence of intention to be bound and completeness/specificity in letter
b. NOTE: “subject to” and “letter of intent” don’t necessarily indicate absence of intention to be bound

c. Easterbrook: intention is a question of law
d. Policy: it makes sense for parties to work toward an agreement, rather than be immediately bound
4. Texaco v. Pennzoil: (did agreement between Pennzoil and Getty indicate intent to be bound?) language and completeness of various documents allows reasonable jury to decide parties’ intentions either way ( jury finds that there was intent to be bound
a. NY law allows parties to be bound formally or informally

b. Factors to help determine parties’ intention to be bound only by formal, signed writing:

i. Party expressly reserved right to be bound only by written agreement?
ii. Partial performance by one party that was accepted by disclaiming party?

iii. All essential terms agreed upon?

iv. Complexity/magnitude such that formal, executed writing would be expected?

c. NOTE: compare to Empro ( court says intention is question of fact
5. RST §26 ( manifestation of willingness to bargain is not an offer if the other party knows or has reason to know that manifesting party doesn’t intend to be bound until he makes further assent
6. RST §27 ( intention to create a written memorial doesn’t always invalidate earlier manifestation of assent; sometimes, however, agreements are merely preliminary negotiations (not mutual assent)
7. UCC §2-204 ( contracts can be formed even with uncertain terms and time of formation, so long as parties intend to be bound and there is a reasonable basis for determining remedy
8. UCC §2-206 ( offer can be accepted in any way reasonable under the circumstances; order or other offer invites acceptance by prompt shipment or promise to ship; where beginning of performance is reasonable acceptance, offer may be treated as lapsed if offeror isn’t notified within reasonable time
9. UCC §2-305 ( parties can include an open price term (reasonable price at time of delivery) if unspecified, left to be agreed, parties fail to agree, or third party is to determine; price must be fixed in good faith; if price is failed to be fixed by one party, other party may fix price or cancel contract; where parties don’t intend to be bound (no fixed price = no contract), parties must return goods and payment, respectively
10. UCC §2-308 ( unless otherwise agreed, place of delivery is seller’s business/residence, or location of goods at some other place (at time of K); document of title may be delivered through customary banking channels
11. UCC §2-309 ( unless otherwise agreed, time is reasonable time; successive performance contract lasts for a reasonable time; termination requires reasonable notification; waiver of termination is invalid if unconscionable
12. UCC §2-310 ( unless otherwise agreed, payment is due at time/place when buyer receives goods; shipping with reservation ( buyer may inspect goods before paying, unless inconsistent with K; same rules for title; credit period starts running from time of shipment for shipping on credit
ii. Revoking an offer: offer expires after reasonable time/as soon as it is revoked; offeror is master of the offer (chooses time and form of acceptance) ( under common law offer may be revoked at any time before acceptance ( under UCC, firm offers are available but must be written and signed, and open for no longer than 3 months)
1. Dickinson v. Dodds: (D offers window for purchase of land, P learns that D is selling to someone else, then tries to accept and sue for specific performance) court holds that an offer can be revoked at any time before acceptance ( after revocation, no more mutual assent
a. Offeree may not bind offeror after revocation, even if revocation not communicated

b. NOTE: Dodds’ PS leaving open the contract is not binding because there was no consideration
2. RST §25 ( an option contract is an offer that meets the requirements for formation and limits promisor’s power to revoke
3. RST §35 ( offeror gives offeree power to form K by acceptance; K can’t be formed after power has been revoked/terminated
4. RST §36 ( offeree’s power of acceptance may be terminated by rejection or counter-offer by offeree, lapse of time, revocation of offer, death/incapacity of either party, or the non-occurrence of any condition of acceptance
5. RST §37 ( power of acceptance under option contract is not terminated by the above unless requirements for discharging contractual duty are met
6. RST §42 ( offeree’s power of acceptance is terminated when he receives offeror’s revocation
7. RST §43 ( offeree’s power terminated when offeror takes action inconsistent with intent to enter contract and offeree acquires reliable information to that effect
8. UCC §2-205 ( offer by merchant to buy/sell goods in signed writing which assures it will be held open is not revocable for lack of consideration for time stated/reasonable time not exceeding 3 months; if assurance is on form signed by offeree, it must also be signed by offeror
9. NY Gen. Oblig. §5-1109 ( firm offers are valid if they are signed writings ( broader than UCC (not limited to purchase/sale of goods)
c. Acceptance: can take the form of a return promise or performance, depending on the manner specified (or, when not specified, in any reasonable manner) by the offeror; acceptance rules are defaults that can be contracted around
i. Acceptance by correspondence

1. The mailbox rule: acceptance is effective upon dispatch, regardless of whether it’s actually received, so long as the method of conveyance is reasonable (default rule)
2. RST §63 ( unless otherwise provided for, acceptance creates complete mutual assent as soon as it’s put out of offeree’s possession, regardless of whether it reaches offeror; but, acceptance under option contract isn’t operative until  received by offeror
3. RST §64 ( Acceptance by substantially instantaneous two-way communication (phone, email, teletype, etc.) is governed by principles of face-to-face acceptance
4. RST §65 ( Unless circumstances known to offeree indicate otherwise, reasonable means of acceptance is one used by the offeror or is customary in similar transactions at time and place the offer is received
5. RST §66 ( Acceptance at a distance is not operative unless properly dispatched to ensure safe transmission
ii. Acceptance by performance
1. Basic rules: offer to a unilateral contract invites acceptance by performance (or non-performance) of some act ( such offer can only be accepted by complete performance ( RST §45 provides that once offeree partially performs, the offer becomes an option contract (offeror is bound, offeree is free to withdraw), temporarily irrevocable (even though the contract is only formed after performance is complete)
a. But, if you treat part performance as a promise, then contract becomes binding

2. Carlill v. Carbolic Smoke Ball: (ad for medicinal ball makes promise of £1,000) court determines that ad is a serious offer (looks at $ assurance, promisor’s interest in being bound by the ad, and unambiguous terms) that invites acceptance by performance ( language doesn’t require notification, so notice of performance is enough to form contract
a. Contract could have been formed (1) at purchase, (2) at performance as directed, or (3) upon claiming the reward (notice of performance) ( majority opts for (3)
b. Policy: Self-Interest ( sometimes offeror wants to be bound upon performance even without notification, to make the offer seem more meaningful/sincere
3. Leonard v. Pepsico: acceptance by performance not available, because ad isn’t an offer (only refers to catalog) ( ad is only an offer to deal
4. White v. Corlies & Tifft: (builder offers estimate, gets response saying “upon agreement, you can begin,” then begins without telling D, D revokes) court finds P’s partial performance insufficient as acceptance without notification
a. Where offeror invites acceptance by performance, partial performance will qualify as acceptance ( not clear if here there was an invitation to accept by performance
b. An estimate is not an offer, by law
5. Petterson v. Pattberg: (D offers unilateral contract, offering discount on mortgage if paid before certain date, D revokes and sells mortgage to 3rd party) court rules for D, saying only complete performance (not partial performance in payments) would make a binding contract, according to the terms of the K ( “an offering party has the right to name the precise act performance of which would convert his offer into a binding promise”
6. RST §30 ( offer may invite/require acceptance by (a) words, (b) performing or refraining from performing a specified act, or may empower offeree to select terms in his acceptance; unless otherwise indicated, offer invites acceptance in any manner and by any medium reasonable under the circumstances
7. RST §32 ( in case of doubt, an offer is interpreted to invite acceptance by either promise or performance, as offeree chooses
8. RST §45 ( once offeree partially performs, the offer becomes an option contract, temporarily irrevocable (even though the contract is only formed after performance is complete)
iii. Acceptance by silence: silence does not constitute acceptance, unless prior dealings make it reasonable, or if offeree acts inconsistently or takes the benefit with reasonable opportunity to reject the goods
1. Hobbs v. Massasoit Whip Co.: (Offer ( sending the skins; acceptance ( keeping the skins, remaining silent) Court held that silence constitutes valid acceptance, based on prior dealings ( also, D retained skins until they were destroyed without formal acceptance or payment
2. RST §69 ( offeree’s silence/inaction is acceptance only where offeree take benefit with reasonable opportunity to reject and with reason to know the offer is given with expectation of compensation; offeror has indicated that silence can be acceptance and offeree intends to accept by silence; previous dealings make it reasonable; offeree acts inconsistently or takes the benefit with reasonable opportunity to reject the goods
d. Disclaimers of intention to be legally bound: not always dispositive; to be enforceable, it needs to be clear and conspicuous, unambiguous, and not contradicted by the parties’ conduct
i. Ferrera v. A.C. Neilsen: Court says the provisions in the employee handbook are not legally binding, because there is a clear and explicit disclaimer
1. for implied contract claim ( statements must manifest employer’s intent to be bound (here they don’t)
2. for promissory estoppel ( employer must have reasonably expected employee to consider handbook a promise (here they don’t)
ii. Evanson v. Colorado Farm Bureau: Court says the employee handbook is binding, because disclaimer is less explicit and the practice within the company was to regard the handbook as mandatory
iii. Eiland v. Wolf: (medical student sues school for dismissal, based on catalog claim that you would leave with degree) court finds express disclaimer relieves school ( no contract
2. Consideration: whether something was bargained for (return promise or some sort of performance, including forbearance); something has to be a thing that was sought by the promisor and induced by the promise; US courts generally don’t care about adequacy (though at some point it can be a sham)
a. Bargains and gratuitous promises: gratuitous promises are unenforceable for lack of consideration, not binding until gift is tendered; conditions can sometimes be construed as consideration, as can specific things (i.e., plaques); also, promises can be enforceable under promissory estoppel ( some promisors want flexibility, others want to induce reliance (conflicting policy concerns)
i. Johnson v. Otterbein University: (promised gift to school if used for paying down debt) promise is not enforceable for lack of consideration ( duty to apply gift to specific purpose not consideration because it is not a detriment to promisee (university)
1. NOTE: RST §90 ( promissory estoppel has overridden the common law approach ( if you make a promise and reasonably anticipate that it will induce reliance, it can be binding
a. This is a default rule, so parties can opt out of intention to be legally bound
ii. Hamer v. Sidway: (uncle promises $5,000 if nephew refrains from drinking and gambling) court finds the promise binding because nephew’s restraint is consideration ( consideration can be in form of benefit to promisor or detriment to promisee
1. NOTE: it is unusual for courts to find family members to be legally bound to each other by promises
iii. Dahl v. Hem Pharmaceuticals: (patients take experimental drug in exchange for 1-year free supply) court finds that patients’ submitting themselves to experimentation was valid consideration, and the promise is thus binding ( promisee’s activity benefited the promisor
iv. RST §24 ( proposal of a gift isn’t an offer unless it specifies a promise or performance by offeree as consideration; contingency of promise isn’t consideration
v. RST §71 ( to be consideration, a performance/return promise must be bargained for (promisor sought it, promisee gives it); performance may be an act, a forbearance, or the modification of a legal right; performance/return promise may be assigned by promisor and/or delegated by promise
1. comment b: bargained for = mutual/reciprocal inducement as manifested externally; a mere pretence of a bargain (false recital/nominal consideration) isn’t enough
vi. RST §81 ( bargained-for consideration, or promise/performance as consideration is sufficient, even though it doesn’t induce promise or return performance
1. comment a: what matters I intent to induce exchange and be induced by it

2. comment b: unless both parties know the “consideration” is mere pretense, it is binding regardless of its relative incidental value to the contract’s main objectives

vii. NY Gen. Oblig. §5-1115 ( in a real estate deal, a promise or warranty given in a manner prescribed by law need not have consideration to be binding, if no consideration was intended
b. Firm offers: under common law offer may be revoked at any time before acceptance ( under UCC, firm offers are available but must be written and signed, and open for no longer than 3 months
c. Past consideration: past consideration does not constitute consideration because there is no mutual inducement ( if there was an implied promise that induced performance, then performance is consideration, even if explicit promise is made later
i. Moore v. Elmer: (man tells psychic who predicts his death that he’ll pay her mortgage if he dies before 1900) court says psychic’s service was past consideration and not induced by the promise (it preceded the promise), so it isn’t valid ( K not enforceable
ii. NY Gen. Oblig. §5-1105 ( past consideration is valid if the promise is a signed writing and the consideration is expressed therein, actually was given, and would have been sufficient consideration but for the timing
d. Moral consideration: moral consideration (a moral obligation) is only sufficient consideration where the promisor himself has received a material/substantial benefit (Webb); in such cases, promises made in recognition of previously-received benefit may be enforceable “to the extent necessary to prevent injustice” (RST §86) ( fair amount of judicial discretion
i. Mills v. Wyman: (good Samaritan takes care of moneyless son, then informs father, who offers to pay and then doesn’t pay) because adult son wasn’t legal dependant on father, therefore father didn’t receive material benefit from P’s services, so father’s promise was gratuitous and not enforceable
ii. Webb v. McGowin: (P injures himself saving D, D offers to pay support for rest of P’s life; after D’s death, estate tries to stop payments) court held K enforceable ( valid consideration because D received substantial benefit from P’s performance, and D was himself the beneficiary (as opposed to father in Mills)
1. NOTE: P relied on income from payments ( promissory estoppel?

iii. RST §86 ( past consideration is valid if promisor benefited from performance to the extent necessary to prevent injustice, unless the benefit was conferred by promisee as a gift or promisor hasn’t been unjustly enriched, or benefit was disproportionately small
e. Compromises: compromise of a right (even if doubtful) asserted in good faith is sufficient consideration for a promise ( courts generally won’t inquire into adequacy
i. Dyer v. National By-Products Inc.: (injured employee agrees to forbear from suing employer in exchange for contract; D fires him and says he didn’t have the right to sue anyway, because of workers’ compensation) if the promisor believed in good faith that he was compromising a right, it is valid consideration and a promise is binding
1. NOTE: bad faith assertion isn’t valid, because it’s akin to a hold-up ( courts won’t enforce agreements where a bluffing party threatens to bring frivolous suits
2. Policy: you don’t to say compromises are unenforceable (contracting parties use them all the time); contracts resulting from threat to sue may be mutually beneficial (ex post); however, by not allowing this type of contract, you might provoke ex ante fairness
ii. RST §79 ( if consideration requirement is met, there is not requirement of gain by promisor or detriment by promisee, equivalence in exchange, or “mutuality of obligation”

1. comment d: sham or “nominal” consideration doesn’t satisfy §71 
f. Pre-existing duty/contract modifications: Requirements ( substitutes must be unavailable; remedies for breach must be inadequate; threat to breach should be credible
i. Four rules for contract modification:

1. Preexisting duty rule (old common law, no longer used): if duty already exists and there is no new consideration, then modification is not enforceable.  (Concern about hold-ups)
2. RST §89 ( more liberal.  Allows modification, where fair and equitable, in view of unforeseen circumstances, or detriment in reliance
3. UCC §2-209 ( completely abandons the preexisting duty rule.  Contract modification in sales of goods requires no consideration, but comply with the implied good faith requirement
4. NY Gen. Oblig. §5-1103 ( modification doesn’t require consideration so long as it is in writing and signed by the party against whom it is sought to enforce the modification
5. NOTE: all are subject to inquiry for duress

6. NOTE: to get around a lack of consideration, parties can (1) add or change the duties (can be slight, but must be more than nominal consideration), or (2) revoke the original contract and make a new one

7. NOTE: parties can also include an anti-modification clause (see Alaska Packers)

8. POLICY

a. Reasons to enforce modification: discourage bluffs and low-ball offers; encourage parties to take precautions

b. Reasons to not enforce modification: ex post mutual benefit; need for flexibility; reduces transaction costs
ii. Stilk v. Myrick: (two crewmembers desert and captain promises to increase remaining crew’s pay) modification, occasioned by emergency, unenforceable because there was no new consideration ( crew simply fulfilling a preexisting duty
1. NOTE: determination of pre-existing duty is a matter of judicial interpretation
iii. Alaska Packers’ Assn v. Domenico: (fisherman, while in AK, strike for wage increase) court holds there was no consideration and Ps coerced modification ( not enforceable
iv. Brian Construction and Development Co. v. Brighenti: (D subcontractor realizes there’s more work, P agrees to modify contract in exchange for work, D doesn’t do the work) where unforeseen circumstances impose additional obligation/burden not previously assumed (no pre-existing duty), new agreement is supported by consideration and enforceable
v. U.S. v. Stump Home Specialties Manufacturing: Judge Posner says courts should always enforce modification, even absent consideration, and rely on the doctrine of duress to prevent abuse
3. Formalities

a. The functions of formalities
i. Evidentiary ( evidence that a transaction occurred

ii. Cautionary ( parties had time to reflect before committing themselves through ritual

iii. Channeling ( signal to court that legal enforcement is desired

iv. Clarification ( reducing agreements to writing helps parties work out the details

1. NOTE: some see consideration as a formality, but US courts look for more
b. Seals: used to function as substitute for consideration (absent fraud), but is no longer recognized by the UCC and is in decline in common law
i. RST §95 ( absent statute, a promise is binding without consideration if written and sealed, delivered, and all parties are named therein
ii. UCC §2-203 ( seals don’t make sale of good Ks valid
c. Nominal consideration and false recitals of consideration: consideration clearly intended as nominal is not valid; but it can make and option contract or promise to pay enforceable ( purported consideration need not be adequate
i. Schnell v. Nell: (wife promises $200 in will, husband promises to pay in exchange for $1 and agreement to not sue) court says husband’s love and respect, P’s forbearance of invalid claim, and intentionally nominal consideration are all invalid ( K is not enforceable
ii. Smith v. Wheeler: (P offers D option to buy land in exchange for recital of nominal consideration) court takes minority view ( recital gives rise to an implied promise to pay, option contract is enforceable
1. Majority view: parol evidence can show that no consideration was paid or expected, invalidating K
iii. Jolles v. Wittenburg: holds that recital of nominal consideration can be valid (in a sealed contract)
iv. RST §71 ( comment b: bargained for = mutual/reciprocal inducement as manifested externally; a mere pretence of a bargain (false recital/nominal consideration) isn’t enough
v. RST §87 ( offer is binding as option contract if written and signed by offeror, recited consideration, and fair and reasonable exchange
1. comment a: option contract requires consideration and formality
2. comment b: nominal consideration = no consideration/no bargain; but, nominal consideration supports short-time option

3. comment c: same as above for false recital of nominal consideration ( it is a formality

vi. RST §88 ( same as §87, except applies to promises to pay, rather than option contracts
d. Written expressions of intention to be legally bound: most states say it is probative but not determinative of enforceability ( still requires consideration or formality
e. The Statute of Frauds: certain types of contracts are only enforceable if written ( designed to prevent meritless claims, but can catch unknowing parties by surprise by allowing promisor to revoke unwritten contract to promisee’s detriment
i. Boone v. Coe: (family travels to TX for land they thought they were getting, only to be turned away) no contract because it couldn’t have been performed within a year and dealt with property (thus falling within Statute of Frauds) and wasn’t written ( also, no reliance damages because D didn’t benefit at all from P’s expenses
1. NOTE: exception (not applicable here) ( where promisee partially pays or makes improvements that benefit promisor, promisee may sue for restitution damages
ii. Riley v. Capital Airlines: (businessman makes 5-year unwritten K to sell water methanol to airline, then airline breaches) court holds that each portion of deal is separately enforceable, but the executory agreement (which is 5-years ( SoF ( and unwritten) is  unenforceable ( but, court allows P to recover reliance damages
1. NOTE: there are many statutory exceptions to the Statute of Frauds ( special purpose goods (UCC §2-201); part performance on land; restitution; reliance (RST §139)
iii. RST §110 ( classes of Ks covered by SoF: executor-administrator, suretyship (duty for another), marriage, land (interest in land, incl. lease, etc.), any K whose performance will exceed 1 year; these are now governed by UCC: goods over $500, securities, personal property over $5,000 ( UCC requires signed writing by debtor
1. can’t opt-out except in writing; many states require writing for additional categories

iv. RST §125 ( and land deal is under SoF; most states don’t include leases for 1 year or less
v. RST §129 ( specific performance in land contracts, despite SoF, if promisee in reliance so changed his position that injustice can be avoided only by specific performance
vi. RST §130 ( if K can’t be fully performed within 1 year, it’s under SoF until one party completely performs ( then it becomes enforceable
vii. RST §139 ( a promise which promisor should reasonably expect to induce promisee’s reliance/forbearance, and in fact induces, is enforceable despite SoF, if it is the only way to avoid injustice; remedy is limited as justice requires (consider: availability/adequacy of other remedies; character of reliance in relation to remedy sought; does reliance prove existence of agreement?; reliance reasonable?; reliance foreseeable to promisor?)
viii. RST §143 ( unenforceable Ks can be used as evidence (other than for its own enforcement), regardless of SoF
ix. UCC §2-201 ( sale of goods $500+ must be written and signed by party against whom enforcement is sought; between merchants, written confirmation of K made in reasonable time is sufficient; contracts that weren’t written and signed are still valid if goods are specially manufactured for buyer/not suitable for sale to others and seller has substantially begun to manufacture before receiving notification of repudiation; also, K is valid if parties admit it was made; or if goods have been paid for or received/accepted
4. Promissory estoppel

a. Overview and selected cases
i. The elements, per RST §90:

1. Some sort of promise

2. A reasonable expectation of reliance

a. The promisor should reasonably expect action or forbearance on the part of the promisee (or a third person) ( reasonable foreseeability
3. Which does in fact induce such reliance

4. Injustice can be avoided only by enforcement of the promise

5. Remedy granted for breach may be limited as justice requires ( damages are not necessarily the same as for breach of contract

a. NOTE: §90(2) ( charitable subscriptions are binding under (1) without proof that the promise induced action or forbearance
ii. Feinberg v. Pfeiffer: (employee offered pension retires relying on pension, even though her work would be past consideration; when payments stopped, she had cancer) court finds promise binding because of employee’s reliance in retiring
1. NOTE: if she had left because of illness, there would have been no reliance, thus no promissory estoppel
iii. James Baird Co. v. Gimbel Bros.: (D linoleum dealer makes a firm offer, P relies on offer, but D revokes because of error before P accepts) no real contract because there was no consideration to make acceptance binding; Justice Hand also says no promissory estoppel, because it would be inconsistent with the parties’ intentions (to enter into bargained-for contract, not a unilateral contract)
1. Hand seemed to think parties should be more explicit about their intentions ( he doesn’t want to read in and imply terms that don’t exist
2. Rule: general contractor not bound by offer, free to shop around ( makes binding promisor (subcontractor) asymmetrical and problematic
iv. Drennan v. Star Paving: (qualified paving bid is too low, then revoked after contractor relies on it) once a promise has been used in a bid, it is legally binding and can’t be revoked, partly because offeror wants offeree to rely on it ( Traynor says there is a bilateral contract because there is an implied contract to be bound on both sides ( general contractor is bound to accept subcontractor’s offer immediately, or lose the right to it ( this approach is now the law
v. Hoffman v. Red Owl: (guy tries to start a franchise of a Red Owl store) no K because there was no mutual assent, only negotiations ( P awarded some reliance damages
1. NOTE: promissory estoppel even though there was consideration

2. NOTE: there may be liability even in negotiations ( enforces good faith negotiation

3. Policy: allows parties to rely on promises; shifts burden of disclaiming intent to be bound onto the more knowledgeable party
vi. RST §87(2) ( an offer offeror expects to, and which does in fact, induce reliance by offeree before acceptance, is binding as an option contract as far as justice requires
vii. RST §90 ( see above
viii. RST §526 ( misrepresentation is fraudulent if the maker (1) knows or believes the matter is not as he represented; (2) does not have confidence in the accuracy of his stated or implied representation; (3) knows that he doesn’t have the basis for making the representations

ix. RST §530 ( a representation of intention is fraudulent if party doesn’t have that intention; misrepresentation of a third party’s intention is fraudulent under RST §526
b. Promissory estoppel in the courts

i. Promissory estoppel is a potentially powerful doctrine for Ps, but in practice it is not used that much and it’s rarely successful
1. 2 main reasons why promissory estoppel claims fail:

a. Court finds that there was no real promise made, it was only an illusory promise (meaning promisor reserves discretion for himself to NOT confer particular benefits on promisee)

b. Court finds that whatever reliance occurred was not reasonable by promisee or not reasonably foreseeable to promisor ( courts interpret “reasonable” very narrowly and set a high standard, thereby limiting this doctrine
5. Rights of third parties

a. Assignment and delegation

i. Definitions:
1. Assignment = transferring contractual rights to a third party (i.e., agent)
2. Delegation = transferring contractual obligations to a third party (i.e., agent)
ii. RST §317 ( assignment is manifestation of intention to shift right to assignee; right is assignable unless substitution would substantially change obligor’s duty, increase burden of risk, impair chance of obtaining return performance, reduce its value to obligor, or if assignment is forbidden by statute or validly precluded by K
iii. UCC §2-210 ( in delegation, delegator remains responsible for performance or breach; unless otherwise agreed, all rights can be assigned; obligee may treat delegation as grounds for insecurity, and may demand assurances from the assignee without prejudice to this rights against assignor
b. Third party beneficiaries

i. Types of beneficiaries:
1. intended beneficiaries (may enforce promise)
a. donee beneficiary
b. creditor beneficiary
2. incidental beneficiaries (may not enforce promise)
3. NOTE: to determine status of third-party beneficiary, look to promisee’s intent ( when unclear, look at (1) beneficiary’s reasonable reliance, (2) whether performance runs directly to beneficiary, or (3) whether conferring benefit is consistent with parties’ intentions
ii. Seaver v. Ransom: (wife signs will giving all to husband on promise that he give niece money or property, then he dies without giving it) court rules that niece can enforce agreement because the aunt-niece relationship falls into the donee beneficiary category
iii. Sisters of St. Joseph v. Russell: (man is injured and treated by Sisters, but never entered into K) court rules that P was a creditor beneficiary of Russell and is entitled to some of the insurance award Russell gets from his insurers
iv. RST §302 ( unless otherwise agreed, a beneficiary is intended if recognizing her right to performance is consistent with the parties’ intentions and (a) performance will satisfy promisee’s obligation to pay beneficiary (creditor beneficiary) or (b) circumstances indicate that promisee intended to give beneficiary the benefit of the performance (donee beneficiary); an incidental beneficiary is one who isn’t intended
v. RST §315 ( incidental beneficiary has no right against promisor or promisee
INTERPRETATION

1. General principles

a. General principles of construction: when meaning of terms are in dispute, courts interpret ( first objective is to align terms with parties’ intentions ( bargained-for/negotiated terms trump standardized terms ( narrow evidence (express terms, course of performance) trumps broader evidence (course of dealing, trade usage)
i. Policy: courts struggle to reconcile (1) parties’ intended meanings, (2) fair outcomes, and (3) creating incentives for parties to clarify intentions (balancing discouraging litigation with minimizing transaction costs)
ii. RST §200 ( interpretation is ascertainment of meaning
iii. RST §201 ( where parties attach same meaning, use that; where they don’t, use the reasonable meaning that one of the parties knew the other was using; where there’s no common ground, neither party is bound by the other’s meaning, even if it means no mutual assent (no K)
iv. RST §202 ( 
1. words and conduct are interpreted in light of all circumstances; if parties’ principle purpose is ascertainable, that’s given great weight
2. a writing is interpreted as a whole; all writings in a transaction are interpreted together

3. unless other intention is manifested, (a) use generally prevailing meaning, or (b) in a technical field, give technical terms their technical meaning

4. past course of dealings given great weight, when the one party knows of another’s performance and has been given opportunity to object
5. whenever possible, manifestations of parties’ intentions are interpreted as consistent with each other and consistent with relevant course of performance, course of dealing, and usage of trade

v. UCC §1-205 ( course of dealing (how same parties have acted in the past)
1. course of dealing = sequence of previous conduct between parties that can fairly be seen as establishing a common basis of understanding for interpreting their expressions and conduct

2. usage of trade = practice or method of dealing so regularly observed in circumstances as to justify expectation that it will be here observed; existence and scope of such usage is proven as fact; if purported usage is written, court should interpret that writing

3. course of dealing and usage of trade supplement/qualify terms in agreement

4. all bases are interpreted as consistent, where possible; if not, then [express terms] > [course of dealing] > [trade usage]
5. trade usage should apply to parts of performance specifically governed by that usage

6. evidence of trade usage is inadmissible as evidence until other party has been given fair notice

vi. UCC §2-208 ( course of performance (how parties conducted themselves in K at hand)
1. course of performance, if both party knew of it and didn’t object, shall be relevant to interpretation

2. all interpretations shall be construed as consistent with each other where possible; if not, then [express terms] > [course of performance] > [course of dealing] > [trade usage]
3. such course of performance shall be relevant to show a waiver/modification of any terms inconsistent with the course of performances
b. Ambiguous terms: where term is ambiguous, jury interprets based on wide range of evidence, including extrinsic evidence
i. Raffles v. Wichelhaus: (two boats named “Peerless”) because P and D attached different (reasonable) meanings, there was no mutual assent, and thus no K ( difference between meanings must be material (here, different times of arrival = different prices)
c. Vague terms: raises the question about whether it was meant to apply beyond its clear core meaning ( party seeking narrower meaning has burden of proving that other party knew or should have known that usage ( UCC presumes that parties in a trade know the trade usage (even newcomers) (opposite of common law)
i. Weinberg v. Edelstein: (the “dress” case) court feels it can come up with a reasonable meaning of the disputed term (“dress”), by looking at trade usage and policy ( P loses because court finds that D’s blouse/skirt combinations aren’t “dresses”
1. NOTE: court weighed public policy heavily ( P had a restrictive covenant, and court wanted a policy favoring competition
ii. Frigaliment Importing Co.v. B.N.S. International Sales Corp.: (the “chicken” case) P tries to prove that D should have known narrower meaning of “chicken,” but experts provide ambiguous evidence about trade usage and D is new to the trade ( court finds for D, because it was subjectively unaware of narrow usage, whereas P knew better and should have specified
1. NOTE: policies go either way about holding newcomers to trade usage (
a. Should NOT hold to trade usage: protect newcomers, enforce parties’ actual intention/knowledge (common law)
b. Should hold to trade usage: unfair to have old-timers pay, concern over increasing transaction cost (UCC rule)
d. Agreements to agree: UCC allows enforcement despite definite terms, as long as parties intended to make a binding K ( courts will fill the gap with reasonable terms ( common law used to say absence of essential terms was fatal, but now it’s moving toward UCC approach (Q: when will court read in term, when will it say K is void?)
i. Sun Printing & Publishing v. Remington Paper: (1,000 tons/month of paper for 16 months, first 4 months at set price, next twelve to be determined later, with an external index ceiling ( after 4 months, D wanted to stop, P demanded ceiling price) Judge Cardozo found for D (no enforceable K), because both time and price were unresolved and essential terms ( when both are left open, court shouldn’t fill the gap
1. NOTE: how do you decide what is an essential term?
2. Under UCC: (1) if parties agree to agree, then fail to agree, court can read in reasonable terms; (2) but, if failure to set a price is one party’s fault, other party can cancel K or supply reasonable price
ii. Texaco v. Pennzoil: Texaco argues that Pennzoil-Getty agreement was too vague and indefinite to be enforceable. Court says there was sufficient information to recognize breach and determine damages, so the agreement wasn’t fatally indefinite ( enforceable K 
iii. RST §34 ( (1) terms of K may be reasonably certain even though parties can select terms during performance; (2) part performance may remove uncertainty and make K enforceable (bargain is formed); (3) action in reliance on agreement may make remedy appropriate even though uncertainty isn’t removed
iv. RST §204 ( when parties to a bargain sufficiently defined as a K can’t agree to a term, the court may supply a reasonable term under the circumstances
e. Implied terms: courts may use the implied obligation of good faith and fair dealing to imply terms that make a K enforceable ( good faith is a mandatory rule (can’t contract around)
i. Wood v. Lucy Lady Duff-Gordon: (lady is creator fashions) exclusivity K is valid because it contains an implied good faith term/obligation for P to use reasonable effort (implied consideration) to produce and market products and bring in money ( K is enforceable
ii. New York Central Iron Works v. United States Radiator: (requirement contract in which D agrees to supply P with all its radiator needs) D fails to deliver more than it has in previous years, claiming mutual mistake ( court holds K enforceable because there was proper consideration (P’s promise to deal exclusively) and reads in a duty of good faith, where P can have all it needs assuming it acts in good faith. 
1. NOTE: P can’t expand its “needs” to include unreasonable demands (i.e., speculation, etc.)
iii. Eastern Airlines v. Gulf Oil: (modern requirement contract for supply of fuel during oil crisis) court finds that purchaser has operating business from which any indefiniteness about amount could be rectified, and which proves an implied duty of good faith, so K is enforceable
1. RST and UCC: K is definite enough if you can define breach and remedy

2. NOTE re: operating business: a requirements contract could be seen as an illusory promise (requirement could be zero ( no consideration), but courts infer good faith demand based on P’s operating business
3. NOTE: not clear if parties wrote K to allow court to read in a reasonable term, or wanted it to be enforced as written
iv. UCC §2-306 ( 

1. a term which sets quantity by seller’s output or buyer’s requirements refer to such as occur in good faith; except, quantity can’t be unreasonably disproportionate to stated estimate or comparable amount
2. unless otherwise stated, K of exclusive dealing imposes obligation on seller to use best efforts to supply goods and buyer to use best efforts to promote their sale
a. comment: in exclusive dealings, parties are bound by implied terms; agent is bound to use reasonable effort/due diligence to market product; principal is bound to refrain from supplying others in the exclusive territory

b. NOTE: there is some tension between text’s standard in subsection (1) (“unreasonably disproportionate”) and standard in comment (“reasonably foreseeable”)
2. Standardized agreements: courts look at reasonableness and fairness in determining whether a standardized agreement is enforceable ( under RST §211, if party signs something knowing it’s a K, then that party agrees to all terms therein, regardless of whether party actually read those terms ( but, unreasonable terms aren’t enforceable (reasonable = if known, would have been agreed to)
a. Carnival Cruise Lines v. Shute: (ticket has forum-selection clause to FL on back) majority says K is enforceable because P had notice and terms were fair & reasonable
i. Stevens’ dissent: notice is unclear, term wasn’t bargained-for, and nothing can limit a person’s right to sue (here, burden of distant forum)
1. worried about disparate bargaining power (take-it-or-leave-it); notice is unclear (fine print on the back); P doesn’t understand the terms
ii. Policy: if we disregard requirement that party would have understood terms, then it creates incentive for vendors to make terms as confusing and inconspicuous as possible
iii. Policy: forum-selection clause may reduce cost of tickets, benefiting people like the Shutes
b. Compagno v. Commodore Cruise Line: forum-selection clause in passenger tickets are enforceable unless unreasonable
c. Caspi v. Microsoft Network: if party signs something knowing it’s a K, then that party agrees to all terms therein, regardless of whether party actually read those terms ( absent fraud, it is enforceable (assuming the terms aren’t unreasonable or unconscionable)
d. RST §211 (
1. if a party assents to a writing, knowing it’s a K (contains terms), then by signing he is deemed to have agreed to the writing as a whole ( implies notice
2. such a writing is reasonably interpreted as treating alike everyone similarly situated, regardless of their level of knowledge/understanding

3. if the drafter reasonably knows that a party wouldn’t assent to a term if that term were known to the party, then that term isn’t part of the agreement ( no unreasonable terms
a. comment a: standardized agreements reduce transaction costs and benefit all

b. comment b: goal is to avoid bargaining and customers rely on vendor’s good faith that others would agree to the terms

c. comment c: standardized terms are enforced, but (a) maybe superseded by separately negotiated or added terms; (b) are construed against the draftsman; (c) are subject to obligation of good faith; (d) court can refuse enforcement of unconscionable terms/K; (e) may be unenforceable if against public policy
3. Conflicting manifestations of assent
a. Battle of the forms: old common law, the mirror image rule requires that terms of offer and acceptance be identical ( any acceptance with new terms is conditional acceptance/counter-offer ( thus, the last shot rule (the last form’s terms govern) ( usually the seller wins
i. UCC negated the mirror image rule ( §2-207: (1) was a K formed?, (2) whose terms govern? ( unless offeree expressly conditions acceptance, the modified acceptance is valid and a K is formed incorporating new terms

ii. Once the K is formed, the additional term is incorporated unless (a) offeror doesn’t agree (by specific objection or requesting acceptance to earlier terms) or (b) the additional term materially alters the K

iii. If proposed term conflicts with term in offer, most courts apply the knockout rule (both terms are knocked out and court supplies a reasonable gap-filling term (using UCC or common law techniques)

1. Policy note: this forces parties to be bound to UCC rules (even if they didn’t intend to be) ( alternative is “best-shot” rule (court chooses most reasonable)

iv. Common law has since abandoned the mirror image rule (for the most part)

b. Ardente v. Horan: (sale of house, followed by request for inclusion of furniture) a counter-offer counts as a rejection of the initial offer and only becomes a contract if the original offeror accepts the counter-offer ( where D (offeror) refuses new terms, no K
c. Step-saver Data Systems v. Wyse Technology: (P buys software from D (TSL); parties first agree on phone, then P sends P.O., then D ships goods with invoice; no mention of warranty, but each box contains box-top license, with integration clause disclaiming warranty and provides that recipient accepts by not sending product back in 15 days) during course of dealing, P objected to license, but both parties kept dealing ( K was formed ( court finds for P because box-top license materially alters the K and is expressly objected to, therefore not part of parties’ agreement (per UCC)
i. NOTE: a lot depends on when the offer and acceptance come (also whether the terms of the box-top license were implied in the oral agreement (on the phone)

	TSL’s argument
	Court’s answer

	Terms too indefinite
	Not too indefinite b/c of default rules (re: implied warranty)

	Counter-offer/conditional acceptance
	not conditional b/c TSL continued to ship (willing to deal)

	Proposed term in subsequent oral agreements
	license materially alters K and thus not incorporated

	(KD) implied term in oral agreement
	?


d. ProCD v. Zeidenberg: (shrink-wrap license, phone directories on CD) P made offer by putting product on the shelf, D accepted by buying and not returning the product 
i. Policy: Easterbrook says it makes sense to apply terms of license because the non-return of the software indicates acceptance. Also, he says the validity of shrink-wrap licenses saves considerable transaction costs (no reading of agreements over the phone, etc.)
e. Hill v. Gateway 2000: (customer orders computer, which is shipped in a box) Easterbrook finds for D, whose arbitration clause is valid because customer could have returned the computer or found out about the “additional” terms ( by retaining the product, Hill assented to the terms ( Judge Easterbrook says UCC §2-207 doesn’t apply
i. Policy: Easterbrook says competitive markets won’t allow for sellers to propose unreasonable terms
f. Klocek v. Gateway: (similar facts as Hill, except only 5 day return window) court holds for P, because P isn’t a merchant so additional terms (contained in the “shrink-wrap” license) are not enforceable unless expressly assented to
i. Takes standard (correct?) view of retail sale, where purchaser makes offer, seller accepts (Easterbrook reverses this)

ii. Policy: review-and-return policy may be unfair to customer, making refusal (return) costly ( to be enforceable, seller should ensure that customer knows the terms and that the terms are reasonable

g. RST §61 ( an acceptance that requests a change/addition of terms is not thereby invalidated, unless the acceptance depends on assent to these terms ( follows UCC
h. UCC §2-207 ( 
i. A definite and seasonal acceptance or a written confirmation sent within reasonable time operates as acceptance (and forms a contract) even if it states terms different from or in addition to those offered/agreed upon, unless acceptance is expressly made conditional on assent to the different/additional terms.
ii. The additional terms are construed as proposals for addition to the contract.  Between merchants, they become part of the contract unless:
1. The offer expressly limits the acceptance to the terms of the offer
2. The additional terms materially alters the original contract ( incorporated only if expressly agreed to
3. Notification of objection (to the additional terms) has been given or is given w/in reasonable time
iii. Conduct by both parties that recognizes the existence of a contract is sufficient to establish a contract even though the writings do not otherwise establish a contract.  In such cases, the contract’s terms are those expressly agreed upon + supplementary terms supplied by UCC.
1. Comments
a. This section deals with (a) written confirmation and (b) offer and acceptance situations where the written acceptance adds or proposes different terms.
b. Materially alter = will result in hardship or surprise if incorporated without express assent, such as disclaimers of implied or standard warranty, clause requiring complaints be made within time shorter than customary or reasonable

c. If no answer is received within reasonable time, then terms are assumed to be assented to (assent by silence).  Where clauses contradict each other, the knockout rule applies
i. UCC §2-316 ( when reasonable, words/conduct tending to create or negate/limit warranty are construed as consistent, but subject to parol evidence rule in §2-202, negation/limitation is inoperative if unreasonable; language excluding or modifying implied warranty must be clear and conspicuous
4. Written agreements

a. The parol evidence rule: no extrinsic evidence can by used to contradict/vary/add to a valid written instrument, except when:
1. agreement is not final (not integrated)

2. agreement is incomplete (partially integrated) ( use PE to supplement

3. agreement is ambiguous (multiple meanings) ( use PE to interpret meaning

4. agreement is invalid ( use PE to show lack of consideration, duress, fraud, etc.

a. NOTE: court can probably look at PE to determine how integrated the K is

b. NOTE: default rule, can be contracted around ( also, by merger/integration clause
ii. Thompson v. Libbey: (log sale contract, dispute over quality; no warranty in written K) court excludes parol evidence after finding written agreement to be prima facie complete
iii. Brown v. Oliver: (dispute over inclusion of furniture in sale of hotel, when K doesn’t mention it) question of whether K embodied an element not in the writing depends on parties’ intent, which requires an examination of PE ( court finds that furniture was not intended to be included
iv. Pacific Gas and Electric Co. v. G.W. Thomas Drayage & Rigging: (damaged turbine, question of who is indemnified for what losses) Traynor looks to PE to understand parties’ intentions, then allows PE to interpret meaning (of ambiguous term) ( sort of requires examination of PE always
v. Trident Center v. Connecticut General Life Insurance: (P tries to get out of K with bad interest rates by paying early, despite clause not allowing it) P seeks to show that term is ambiguous ( court criticizes Pacific Gas, but begrudgingly allows examination of PE to establish ambiguity of term
1. Policy: the criticism says Traynor created judicial diseconomy and undermined the power of written instruments
vi. RST §209 ( integrated agreement = final expression
vii. RST §210 ( final and complete = integrated; final but incomplete = partially-integrated (PE is admissible to supplement); not final = not integrated (PE admissible to supplement or vary)
viii. RST §213 ( (1) if agreement is final, any prior agreements that conflict are superseded (but seems to allow PE to supplement incomplete K); (2) final and complete agreement discharges all agreements, whether contradictory or otherwise (“to the extent that they are within its scope”)
ix. RST §214 ( you can use PE to find out whether an agreement is final and complete (contradicts Thompson) ( not all states follow this
x. RST §216 ( (1) if agreement is partially integrated, you can supplement with PE (when read together with §213(1)); (2) for agreements that are not integrated, there is no bar on the use of PE (you can either supplement or vary)
xi. UCC §2-202 ( terms in confirmatory memoranda or final writing may not be contradicted by extrinsic evidence, but may be explained or supplemented (a) by course of dealing, usage of trade, or course of performance, or (b) evidence of consistent additional terms unless the court finds the agreement to be completely integrated
b. Reformation: when a final writing fails to express prior oral agreement (but not failure to read the writing), court may reform the writing to reflect the true agreement
i. Travelers Insurance Co. v. Bailey: (clerical mistake changes rate of annuity payout) when parties’ true intent can be clearly established and the other side has not relied on the terms of the writing, then the party harmed is entitled to reformation
ii. RST §155 ( when writing contains mistake of both parties, the court can reform the writing to express agreement, except to the extent that rights or third parties are unfairly affected
EXCUSES
1. Non-performance: one party’s non-performance excuses the other party from performance if (a) the promises were dependent, and (b) the term breached was a condition, and (c) there was material breach (or no substantial performance or anticipatory breach); non-performance doesn’t excuse the injured party from making restitution to the breaching party ( UCC has perfect tender rule (buyer can reject goods if it deviates at all)
a. Constructive conditions and substantial performance/material breach
i. Condition = something that must happen before a party is obliged to perform

1. express condition = condition agreed to implicitly or explicitly by parties ( requires strict compliance

2. constructive condition = condition supplied by court, as a matter of law ( requires substantial performance

ii. Promises can be:

1. independent: non-performance by A doesn’t excuse B from performance

2. dependent & sequential: non-performance by A excuses B from performance of subsequent promises

3. dependent & concurrent: performances to occur simultaneously, if one isn’t ready, the other is excused

	Circumstances in which breach for non-performance excuses the other party from performance:

	Language ( if agreement contains an express condition (a term whose failure to perform by the promisor allows the promisee to not perform in return)

	Intentions ( courts will sometimes look to parties’ intentions

	Constructive Conditions (Implied) ( courts read in an implied condition

	Risk of Performance without Compensation ( will compelled performance put promisee out on a limb?

	Material Breach/Performance was not Substantial

	Value of Remaining Performance ( to see how much of a burden you’re placing on the promisor by excusing the promisee

	Complexity ( how reasonable is it to expect a breach?

	Willfulness ( if the breach was willful, to what extent should that be considered?

	Availability/Possibility of Restitution ( it matters that what we’re talking about is a building that is stuck to the ground, it can’t be returned


iii. Kingston v. Preston: (P agrees to work for D (silk merchant) for a while and give him security, then D would sell P his business; P doesn’t give security) court holds that the security was a condition upon which D’s performance depended, so D was excused from performing
iv. Morton v. Lamb: (sale of corn) sale of goods case ( failure to pay is an excuse for not handing over the goods ( exchange in sale of goods cases is considered dependent, and should be performed simultaneously
v. Jacob & Youngs v. Kent: (wrong brand of pipe case) because performance was substantial and breach was not material, D not excused from performance (he can pay, then sue for damages on breach)
1. Dissent follows perfect tender rule ( you get exactly what you contract for, so there’s no risk of under-compensation
	Homebuyer not excused (Cardozo)
	Homebuyer excused (dissent)

	Risk of under-compensating homebuyers
	Risk of depriving contractors’ lost reliance/expectations

	Encourage breach
	Cause builders to take excessive precautions

	Promisee (homebuyer) mitigates
	Promisor (contractor) mitigates

	
	Allow homebuyers to avoid paying w/ minor excuses

	
	Unjustly enriches homebuyers


vi. B & B Equipment v. Bowen: (flaky third partner) applies balancing test from Jacob & Youngs (looking at materiality of breach, value, risk of under-compensation if not excused, willfulness of initial breach) to find that non-performance by one party excuses non-performance by non-breaching party
b. Restitution for the party in breach: the non-breaching party, if excused from performance, must pay restitution damages to breaching party, unless otherwise stipulated (stipulation must be reasonable, otherwise it would amount to a penalty clause)
i. Britton v. Turner: (employee contracts for 1 year, to be paid at end, then quits after 9.5 months for no good reason) P sues for value of service performed and wins ( policy: unjust enrichment; concern about employers abusing employees at end of terms to induce breach
ii. RST §374 ( party in breach entitled to restitution ( [benefit conferred/reliance] – [damage from breach]; parties can stipulate to allow non-breaching party to retain value as liquidated damages (but subject to reasonableness, so it isn’t a penalty clause)
2. Misrepresentation: fraudulent and negligent misrepresentation always create an excuse, but innocent misrepresentation is a valid excuse only if it is material ( parol evidence can be used to determine misrepresentation
a. Qualities of misrepresentation:

i. Bad faith ( belief/opinion is not held

ii. Justified reliance ( giver knows/should know that recipient would rely on the representation (in a fiduciary relationship, or where giver has superior knowledge)

iii. Materiality ( the misrepresentation is material
b. Halpert v. Rosenthal: (the house with termites) if a party induces another into a K by means of a material misrepresentation, the other party may rescind ( misrepresentation is material if it is likely to affect a reasonable person’s decision re: the K
i. NOTE: if seller had said, in good faith, “in our opinion,” then buyer probably wouldn’t have been excused
c. RST §159 ( misrepresentation is an assertion that differs from facts
d. RST §162 ( misrepresentation is fraudulent when maker intends to induce assent and knows/believes different facts, doesn’t have confidence in truthfulness or assertion, or knows that he lacks basis for assertion; it is material if it is likely to induce assent
e. RST §164 ( (1) fraudulent/negligent misrepresentation on which party justifiably relies makes K voidable; (2) if misrepresentation is made by a third party and justifiably induces reliance, K is voidable unless the other party relies materially on the transaction in good faith
f. RST §167 ( misrepresentation induces if it substantially contributes to decision to assent to K
g. RST §168 ( opinion is assertion of belief of a fact, without certainty, or expresses judgment of quality/value/authenticity, etc.; if reasonable, recipient of opinion may interpret it as assertion (when he doesn’t know better) that opinion is consistent with facts known to giver and that those facts justify giving an opinion
h. RST §169 ( reliance on opinion isn’t justified, unless (a) there is a relationship of trust, (b) belief that giver has special skill/knowledge/objectivity, or (c) recipient is particularly susceptible to such misrepresentation
3. Unilateral mistake and the duty to disclose: When a party can have a K put aside because he made a mistake (forget about the other side) ( mistake party must show that mistake was a basic assumption, there will be a material adverse effect, the risk has not been allocated to that party (§154), and the outcome has to be either unconscionable or the mistake has to be known (or reason to know) to the other party; at common law, parties have no duty to disclose, except modern view holds that sellers must disclose material defects known to him and unknown to other party
a. Tyra v. Cheney: (P subcontractor submits oral bid, is asked to submit in writing, then makes a mistake (omits an item) in writing) where D knew the amount in the oral bid and should have known about the mistake in the writing, and the mistake has a material adverse effect, the K is unenforceable
b. Drennan v. Star Paving: subcontractor’s mistake is unknown to P, and P justifiable relied on it (in fact, D wanted P to rely on it), so the K is enforceable
c. Laidlaw v. Organ: (tobacco deal at the end of the war of 1812) party with exclusive knowledge of extrinsic evidence affecting the deal has no duty to disclose if the information is accessible to both parties ( however, he may not do or say anything “tending to impose” on the other party
i. NOTE: this case could be approached in three ways:
1. misrepresentation ( look at the failure to disclose important info (especially because it was specifically requested) as a failure to represent
2. Marshall approach ( look at parties’ access to extrinsic information
3. apply §153 and §154 ( but there is ambiguity in determining (1) what is a basic assumption and (2) that the risk not be allocated

ii. Policy: duty to disclose encourages full disclosure and fair dealing, but no duty encourages acquisition and use of information and reduces transaction costs
d. RST §153 ( where one party makes unilateral mistake as to basic assumption that has material (adverse) effect on agreement, K may be voided if that party doesn’t bear the risk under §154 and (a)enforcement would be unconscionable, or (b) other party knows or has reason to know of mistake, or is responsible for mistake
e. RST §160 ( action to conceal = misrepresentation
f. RST §161 ( non-disclosure = assertion of fact only where:
i. Party knows that disclosure is necessary to prevent a prior assertion from being a misrepresentation

ii. Party knows that disclosure would correct other party’s mistake, and non-disclosure is contrary to requirements of good faith and fair dealing

iii. Party knows that disclosure would correct other party’s mistake in a writing

iv. The other person is entitled to know based on relationship of trust/confidence

4. Failure of a basic assumption

a. Mutual mistake: where both parties make the same mistake, party seeking rescission must show that it was a basic assumption, will have a material effect on the deal’s fairness, and that the risk wasn’t allocated to him (by agreement or court ( buyer usually bears the risk)
i. Sherwood v. Walker: (the “barren” cow case) court uses the substance/quality test ( did the mistake go to the “whole substance of the agreement” ( majority says yes, so K isn’t enforceable
1. NOTE: the dissent says there was no mistake of existing fact, so K is valid ( most courts take this view
2. it’s generally agreed that the substance/quality test is of little value (what is the substance of the agreement?)
ii. Lenawee County Board of Health v. Messerly: (the Pickles buy land with faulty sewage) court refused to rescind the K because, although the mistake did go to a basic assumption, the buyer had signed an “as-is” clause, thereby assuming the risk (per §154(a))
1. NOTE: this could be looked at as a frustration case (unclear if change in circumstances came pre-K or post-K) ( but the exception in §265 for “language indicating the contrary” would probably include the “as-is” clause
iii. RST §151 ( mistake is a belief not in accord with the (existing) facts (at the time of formation of K)
iv. RST §152 ( mutual mistake that goes to a basic assumption and has a material effect is voidable by adversely affected party, unless he bears the risk (per §154); courts consider reformation, restitution, or other relief in determining whether mistake had material effect ( courts will sometimes reform, rather than rescind, K
v. RST §154 ( party bears the risk of mistake (a) by agreement, (b) by knowingly acting on limited knowledge, or (c) if the court deems it reasonable under the circumstances
1. comment d: courts will consider parties’ purpose and knowledge of human behavior

vi. RST §157 ( mistaken party’s fault doesn’t bar relief, unless it amounts to failure of good faith or fair dealing
vii. RST §158 ( (1) either party may claim relief, including restitution; (2) court may grant reliance relief, if necessary to avoid injustice
b. Changed circumstances: 
i. Categories:
1. Impossibility: if performance depends on the continued existence of a person or thing, and the person or thing perishes by no fault of the party, performance excused (see Taylor)

2. Impracticability: if unforeseeable circumstances so increase the cost of performance as to severely disappoint one party’s expectations, performance is excused (see Eastern Airlines)

3. Frustration: if unforeseeable circumstances so reduce the value of performance as to completely negate the primary purpose of K, performance excused

a. NOTE: a party who has been allocated the risk of changed circumstances cannot invoke these excuses

ii. Taylor v. Caldwell: (theater burns down) excuse on grounds of impracticability generally granted when performance depends on the existence of the thing destroyed ( impossibility
iii. Eastern Airlines v. Gulf Oil: courts will look to see if changed circumstances had a material adverse effect on the parties (loss must be of unjust magnitude), but §154(b) (proceeding in the face of such a risk) means the burden of risk was allocated, so K is not excused ( impracticability
iv. Lloyd v. Murphy: (selling cars during WWII in Los Angeles, D tries to get out of lease because of frustration from changed circumstances) court doesn’t allow excuse because (a) parties knew of the government restrictions (i.e., assumed the risk) and (b) the value of the K was not completely negated (could still sell cars/gas, and P had reduced rent and freed D up to run any kind of business) ( frustration
v. ALCOA v. Essex: (long-term aluminum smelting K, in which pricing structure is faulty and enforcement would result in loss of $75M) rather than voided the contract because of its impracticability (which would give ALCOA a windfall), court reforms the K to fulfill both parties’ expectations (both parties sought to limit their risks)
1. NOTE: reformation of this kind is an anomaly
2. Policy: reformation saves transaction costs, but the court may get it wrong
vi. UCC §2-613 ( where K requires goods identified at time of K, and goods suffer casualty, without parties’ fault and before risk is allocated to buyer, then (a) if total loss, K avoided; or (b) if partial loss, buyer may demand inspection and either avoid K or keep goods with discount and no further rights against seller
vii. UCC §2-615 ( except where seller assumed greater obligation
1. delay in deliver/non-delivery isn’t breach if performance is impracticable or if seller complied in good faith with applicable regulation/order

2. where only part of a seller’s capacity is affected (by above), he must allocate performance among his customers in any manner fair and reasonable

3. seller must notify buyer that there will be delay/non-delivery, or reduced availability in the case of allocation
viii. RST §261 ( Where, after K made, performance is impracticable (not by his fault) by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, performance is excused, unless language/circumstances say contrary ( impracticability
ix. RST §263 ( If existence of specific thing is necessary for performance, its failure to come into existence, destruction, or adverse deterioration is an event the non-occurrence of which was a basic assumption on which the contract was made ( impossibility
x. RST §265 ( Where, after K made, a party’s principal purpose is substantially frustrated (not by his fault) by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, performance is excused, unless language/circumstances say contrary ( frustration
5. Unconscionability: performance of K can be excused in whole or in part on the grounds that the K is unconscionable ( to protect vulnerable parties ( mandatory rule, PE can be used to prove
	Procedural Unconscionability
	Substantive Unconscionability

	Coercion/no meaningful choice
	Substantive unfairness

	Lack of information
	Redistribution (to protect poor people)

	Inability to understand
	


a. Williams v. Walker-Thomas Furniture: (furniture replevin clause in poor neighborhood) court refuses to enforce K because cross-collateral clause is unconscionable
i. NOTE: determination of unconscionable is vague, so it’s open to policy discussion
ii. Policy concerns: redistribution (shifts burden of risks onto poor customer), dignity (substantive unfairness), unequal information (party’s ability to understand), institutional competence (are courts well-placed to determine proper redistribution), and paternalism (who is the court to say?)
b. Willie v. Southwestern Bell Telephone: (wrong number in yellow pages, is limited liability clause valid) court says clause is valid because (a) it is in clear and visible language, (b) P is a businessman who should understand, and (c) clause is reasonable (not meant to excuse gross negligence or willful/wanton conduct)
c. UCC §2-302 ( if court finds as a matter of law that a K or clause in K was unconscionable at time of K, it may (a) refuse to enforce K, (b) enforce K without clause, or (c) limit the application of unconscionable clause to avoid unconscionable result; PE (re: commercial setting, purpose, and effect) may be introduced to attack or defend a clause that appears unconscionable
d. RST §208 ( same as UCC
i. Comments: in context of standardized agreements, courts can simply refuse enforcement rather than allow interpretation; courts will look at overall imbalance of K, determine unconscionability as a matter of law in light of material facts; remedies include denial of specific performance and sometimes denial of monetary damages (but unconscionability is not per se penalized)

6. Duress: duress = coercion by wrongful (improper) threat/deprivation of party’s free will (by a subjective standard); remedy is usually restitution, to undo unjust enrichment
a. Hackley v. Headley: (log seller does work, demands payment, is offered less and forced to take less because of his current financial hardship) no duress because P’s hardship wasn’t created by D, so P willingly accepted lesser payment ( D didn’t make a threat, and P retained his free will
b. Austin Instrument v. Loral: (Navy K, where P depends on D for parts, D demands heavy increase and award of second K and threatens to stop delivery, P complies after unsuccessfully trying to find alternatives) court finds duress because D made a threat, and P lost its free will (threat of liquidated damages from Navy K and potential loss of future business (legal remedies would’ve been inadequate), plus inability to find replacement parts in time (no alternative))
i. This is a classic contract modification case, and could be examined under those rules
c. U.S. v. Progressive Enterprises: (P offers crane at price with 15-day acceptance window, to D for government K bid; D gets bid, but doesn’t say it wants crane until later, when price had increased; P demands high price, D doesn’t object, but only pays original price, claiming duress) if the threat for breach is in response to changed circumstances, it’s not in bad faith and doesn’t satisfy the first prong of the duress inquiry
i. court finds for P because D wasn’t justified in relying on original price, nor communicated objection to higher price; P didn’t know D didn’t consent to modification ( UCC doesn’t require additional consideration for modification, only good faith
ii. NOTE: there is a difference between hold-up and changed circumstances
d. RST §175 ( if manifestation is induced by improper threat that leaves victim with no reasonable alternative, K is voidable by victim; if threat is from third party, K is voidable unless other party relied on K in good faith and without knowledge of third party’s actions 
e. RST §176 ( improper/wrongful threats:
i. unlawful acts ( especially threats of bodily harm

ii. bad faith use of the civil process or criminal prosecution (legal action) (§176(b)-(c))

iii. (bad faith) breach of contract (duress if there is no substitute and/or remedy for breach would be inadequate) (§176(d))

iv. threat to withhold goods (to which you are legally entitled)
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