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Syllabus I – Remedies
1) Damages for Breach of Contract
a) Expectation Damages

i) Calculation

Doctrine:  3 ways to calculate damages:
· Expectation – put P in position as if the promise had been performed (value of promise – value of breach)

· Reliance – put P in position as if there had been no promise (start value – value of breach)

· Restitution – if D was given a benefit, but D back in position as if there had been no promise (breach – start)

Policy Considerations:  

· Normally expectation damages are awarded; but negative expectation damages are never awarded
· Reliance or Restitution may be used when expectation damages are low; can be a proxy when expect. hard to calc.

· Restitution prevents unjust enrichment; Reliance provides incentives for parties to act in reliance on contracts.

· Cost v. market value:  concerns about economic waste; disproportionate cost and value; protect subjective value

· Default rules:  lower transaction costs; favor unsophisticated parties; incentive to provide info on subjective value

Contracting Around the Rule: security deposit; withhold payment; stipulate specific performance; liquidated damages
Cases:  

· Hawkins –expectation damages is value of promised (perfect) hand minus value of breached (hairy) hand
· Bush– restitution used not expectation damages b/c contract for flour would have resulted in a net loss for P

· Groves v. Wunder –cost of performance not market value used when gravel removed and land not graded (follies)
· Peevyhouse v. Garland Coal – market value not cost of performance used when coal company left land unusable (disproportionate cost of performance & remedial work not main part of contract)
Statutory Provisions:  

· R2C § 347 – Measure of Damages in General  (lost value of performance + I/C loss - avoided performance)
ii) The Theory of Efficient Breach

Doctrine:  Incentives in contract law should be aligned to encourage efficient breaches and discourage inefficient breach.  Pareto efficient outcomes are where at least one party is better off and no party is worse off.  Kaldor-Hicks efficient outcomes are where at least one party is better off by more than the others are worse off.  Kaldor-Hicks can be converted to Pareto by the payment of damages.
Policy Considerations:  

· Expectation damages induce breach if and only if efficient; contract law uses ED to encourage efficient breaches
· Uncertain damages lead to inefficient results; don’t breach when should or do breach when shouldn’t

· Other ways to reach efficient outcomes: negotiation, arbitration, bargain away rights, have to count litigation costs
· Other rules create incentives, so expectation damages not the only incentive; must make sure all incentives aligned

· Other concerns besides efficiency – don’t want efficient theft; fairness and will of parties also important
b) Limitations on Expectation Damages

i) Remoteness

Doctrine:  P cannot recover for damages that are not foreseeable or are too remote at the time the contract is formed.
Policy Considerations:  

· Justifications:  incentive to reveal information; align prices with value of promise; incentives for precaution by promisee; redistribution of risk (back on promisee); limits litigation costs; fairness (don’t hold liable for unknown)
· Full compensation would lead to increased transaction costs to contract around the rule

Contracting Around the Rule: UPS limits liability to $100 unless extra insurance purchased
Cases:  

· Hadley v. Baxendale – lost profits of mill due to delay in shipment too remote and not foreseeable by D
Statutory Provisions:  

· § 351 – Unforeseeability and Related Limitations on Damages (had reason to know or ordinary course of events)
ii) Uncertainty

Doctrine:  P cannot recover for damages that are not certain to occur.
Policy Considerations:  

· Potential for overcompensation if there would have been a loss on the transaction
· Potential for undercompensation because P cannot recover for all potential damages

Cases:  

· Chicago Coliseum v. Dempsey – lost profits from boxing match too uncertain to be recoverable
· Winston Cigarette – uncertain profits not counted for damages; better to err on side of less compensation than to punish D if jury goes wild; parties can stipulate liquidated damages to get around the rule
· Anglia Television v. Reed – reliance (pre- and post-K) used in place of uncertain expectation damages
· Chaplin v. Hicks – English rule: estimate likely damages for lost shot at beauty contest (even though uncertain)
Statutory Provisions:  

· R2C § 346 – Availability of Damages (must prove loss, otherwise nominal damages)
· R2C § 349 – Damages Based on Reliance Interest (recover expenses in preparing performance minus avoided loss)
· R2C § 352 – Uncertainty as a Limitation on Damages (damages must be established with reasonably certainty)
iii) Avoidability

Doctrine:  P cannot recover for damages which could have been avoided.  P must seek ways to mitigate damages so long as that does not place undue burden, risk, or humiliation on P.  Reasonable but unsuccessful attempts make loss unavoidable.
Policy Considerations:  

· Incentives to mitigate (don’t incur further costs, find other uses for resources) and to repudiate early
Cases:  

· Rockingham County v. Luten Bridge – losses from building bridge after contract was repudiated not recoverable.  (§350)
· Parker v. Twentieth Century Fox – MacLaine did not have to take a different or inferior role in order to avoid damages (§350)
Statutory Provisions:  

· R2C § 350 – Avoidability as a Limitation on Damages (avoided w/o undue risk, burden, humiliation; unsuccessful
c) Supra-compensatory Damages

i) Punitive Damages

Doctrine:  Punitive damages are not allowed in contract in general.  Contract is designed only to compensate P and give effect to the will of the parties, not to deter breach (which may be efficient in some cases).  Punitive damages only recoverable if the conduct constituting breach is also a tort for which punitive damages are recoverable.
Policy Considerations:  

· Predictability; discourage efficient breach; deter contract formation; litigation costs (increased stakes makes litigation more attractive); institutional competence (legislatures should deal with this issue); unjust enrichment
· Only allowed in special relationships:  insurance; bank/depositor; employer/employee; lawyer/client; franchise

· Reasons for PD:  low prob. of suit; undetection; full compensation; retribution; deterrence (Dam=harm/prob)

Cases:  

· Freeman & Mills v. Belcher Oil – abolishes tort of “bad faith denial of contract” (except for insurance)
Statutory Provisions:  

· R2C § 355 – Punitive Damages (not recoverable unless conduct would constitute a tort – fraud, interference, etc)
d) Contractually Stipulated Measures of Damages

i) Express Limitations on Consequential / Incidental Damages

Doctrine:  Limits or changes to damages may be made by mutual agreement, though unconscionable limitations (like personal injury from consumer goods) are not allowed; increases of liability through penalty clauses not allowed
Policy Considerations:  

· Disclaimers:  shift risk (party best able to take precaution, minimize joint risk); will of parties; limit litigation costs
Statutory Provisions:  

· UCC § 2-719 – Contractual Modification or Limitation of Remedy (limitations on damages allowed; exclusive remedies; unconscionable limits on consumer liability not allowed)
ii) Penalties
Doctrine:  Liquidated damages clauses will be evaluated, and if determined to be penalties will not be enforced.  Must be reasonable estimate for damages at the time of contracting and damages must be expected hard to calculate at time breach.  Court takes into account unforeseeable, avoidable, and uncertain losses in evaluating clause.  Not sure if §356 assesses reasonableness ex ante or ex post.
Policy Considerations:  

· Penalties go beyond compensation and are not allowed just like punitive damages 
· LD/Penalty?  Intention of parties; difficult to ascertain actual loss; reasonable in relation to actual loss  
· Why enforce penalty?  Party able to avoid improvident commitments; gives credibility to encourage contract; parties weigh costs/benefits for themselves

Cases:  

· Kemble v. Farren – LD clause unreasonable because same damages for large and small breaches (£1k for smoking)
· Wassenaar v. Towne Hotel – LD to pay remainder of salary reasonable; difficult to ascertain uncertain harm
· Lake River v. Carborundum – Posner disagrees (paternalistic) but will not enforce penalty clause under IL law
Statutory Provisions:  

· R2C § 356 – Liquidated Damages and Penalties (LD must be reasonable, otherwise unenforceable as penalty)
iii) Arbitration

Doctrine:  Parties may opt out of the legal system and settle disputes through arbitration.  
Policy Considerations:  

· Civil law countries allow penalty clause and penalty bonds

· Arbitration allows other rules to be enforced:  penalties, fines, damages greater than expectation; 
2) Specific Performance and Injunctions

a) Introduction to Equitable Remedies

Doctrine:  equitable substance and procedure (flexible – higher justice); equitable remedies (coercive, restitutionary, declaratory); remedial limits (remedy at law must be inadequate); merger of law and equity (not always jury trial for equity); what makes case an equitable one? (equitable remedy sought, legal remedy inadequate)
Policy Considerations:  

· Legal remedy inadequate:  promise is unique; land presumed unique; 
· Limits on SP: K too indefinite; no security for promisor; enforcement difficult for court; not for personal services

· Equity: more potential for full compensation; performance after trial has present value; promisee benefit of breach

· Law: damages undercompensatory; value may increase or decrease after breach; promisor gets benefit of breach

b) Contracts for Land

Doctrine:  Specific performance is generally granted as a remedy for contracts for land – which is presumably unique.
Policy Considerations:  

· Is it still valid that any interest in land is unique?  What about condos / subdivisions?  Some J no longer follow rule
Cases:  

· Loveless – improvements to leased land; lessee finds another to take option to purchase; avoid unjust enrichment
c) Contracts for Goods

Doctrine:  Specific performance is generally not granted as a remedy for contracts for goods, unless the goods are of such unique or sentimental value that damages are not sufficient compensation.  Replevin:  party contesting ownership allowed to take possession of goods.
Policy Considerations:  

· Test is whether goods are unique:  can they be replaced easily (unable to cover, scarcity)?  Do they have sentimental value?  That would make damages an inadequate remedy.
Cases:  

· Cumbest v. Harris – sound system assembled by hand was unique and would be difficult (if not impossible) to replace, so specific performance granted
· Scholl v. Hartzell – old car for sale not an antique so specific performance not granted; remedy at law acceptable
· Sedmak v. Charlie’s Chevrolet – limited edition pace car so unique and hard to replace that specific performance was granted; costs involved in finding replacement hard to determine
Statutory Provisions:  

· UCC § 2-716 – Buyer’s Right to Specific Performance or Replevin (SP for unique goods, R if cannot obtain cover)
d) Contracts for Personal Services

Doctrine:  Specific performance of personal services is generally not awarded as a remedy.  Person must be of such unique skill, knowledge, or ability that cannot be replaced easily.
Policy Considerations:  

· Why seek injunction?  Compel performance (not valid alone); no assets in J; withhold benefits to competitor
· Assess:  stip. against performing for competitor; would that be a breach; damages inadequate; injunction unjust

Contracting Around the Rule: No-compete clause to make injunction enforceable; negotiate out of contract to get to efficient breach; cannot necessarily contract around the rule (between default and mandatory rule)
Cases:  

· Mary Clark – K for employment enforceable through damages, not SP (would be involuntary servitude)
· Lumley v. Wagner – injunction against singer – not allowed to perform at rival theater

· Dallas Cowboys v. Harris – modern injunction; football player enjoined (or not ???) from playing for rival team
3) Tortious Interference with Contract

Doctrine:  Elements:  1) intentionally; 2) improperly; 3) interfere (induce or otherwise) with 4) contract.  Liability only for pecuniary losses – no punitive damages which would require independent tort
Policy Considerations:  

· Against TIC:  discourage efficient breach initially (can get around through negotiation); gives all benefit to promisee
· For TIC: damages may be inadequate; preventing delivery of goods equated with theft of goods

Cases:  

· Lumley v. Gye – rival theater owner enticed away a diva, thus interfering with P’s contract with the singer; must pay pecuniary losses caused by breach
· Texaco v. Pennzoil – Texaco interfered with Pennzoil’s purchase of Getty, so punitive damages justified

Statutory Provisions:  

· R2T § 766 – Intentional Interference with Performance of Contract by Third Person
Syllabus II – Formation

· Standard Contract Formation

· Intention to Be Legally Bound (really absence of disclaimer)
· Mutual Assent

· Offer

· Acceptance

· Consideration

· Formalities

· Promissory Estoppel

1) Disclaimers of Intention to be Legally Bound

Doctrine:  Clear and conspicuous disclaimers of intention to be legally bound will generally be enforced.  If the disclaimer is somewhat hidden or vague, then it may not be enforced.  Other language manifesting an intention to be bound or conduct indicating there is a valid contract might weigh against a disclaimer.
Policy Considerations:  

· Only enforce if: 1) clear and conspicuous; 2) unambiguous; and 3) not contradicted by other conduct
· Why allow disclaimers?  Why put the risk on consumers?  1) unforeseeability of damages to disclaimer; 2) can’t take precautions; 3) adequate other incentives to deter breach/ take precautions; 4) consumers should protect against loss; 5) consumer (promisee) in best position to insure against damages
Cases:  

· Ferrera v. A.C. Neilsen – disclaimer of intention in employee handbook was valid and reasonably clear, so no enforceable K
· Evanson v. Colorado Farm Bureau – here the disclaimer was not clear enough; other language and usage of the employee handbook made it enforceable as contract in employment termination suit
· Eiland v. Wolf – med student not allowed to graduate from UTMB; disclaimers make school catalog not a K 
2) Mutual Assent

a) The Objective Theory of Assent

Doctrine:  Objective standard: language; formality; foreseeable reliance; completeness; custom; course of dealing; reasonableness.  
Policy Considerations:  

· Courts will deviate from objective standard in certain situations – especially if one party knows the other does (not) mean what is said
· Justification for Objective standard:  intent can’t get you off the hook; know up front if there is a K; lower cost because easier than figuring out intent; exceptions – low-cost avoider should stop K if knows other party is unreasonable

Cases:  

· Embry v. Hargadine – employee reasonably believed his boss gave him a contract extension (boss’s unexpressed intent irrelevant)
· Texaco v. Pennzoil – private communication between Getty and Texaco not known to Pennzoil; someone in P’s position would have reasonably thought there was a contract
· Lucy v. Zehmer – joke in sale of farm taken by reasonable person as offer; subjective intent irrelevant; reasonable person might believe an agreement was made; offeror knew offeree was susceptible to joke
Statutory Provisions:  

· R2C § 17 – Requirement of a Bargain (bargain; mutual assent; consideration)
· R2C § 18 – Manifestation of Mutual Assent (each party must make a promise or begin performance)
· R2C § 19 – Conduct as Manifestation of Assent (intentional conduct knowing other may infer consent is assent – whether means to assent or not)
· R2C § 22 – Mode of Assent:  Offer and Acceptance (usually offer then acceptance; though no exact time req.)
b) Offer
i) Preliminary Negotiations

Doctrine: Preliminary negotiations are different from offers because there is no intention to be legally bound.  An offer would invite acceptance and a reasonable person would think he could accept to make a binding contract, while a preliminary offer cannot be accepted to form a K.    

Policy Considerations:  

· Ads aren’t offers:  not in speaker’s interest to be bound; not complete; if enforced unaware parties could be hurt
· Factors to consider in determining if agreement is binding:  expressly reserve right to be bound only by written agreement; partial performance; all essential terms agreed upon; complexity and magnitude of transaction; directed to a particular person; invite acceptance; reasonable understanding K formed without further approval of other party; escape hatches for only one party
· Not an offer:  Price quotes; advertisements 

Contracting around the Rule:  Expressly state that it is not an offer, just a bid, etc.

Cases:  

· Nebraska Seed v. Harsh – advertisement for seed at certain price does not constitute an offer which may be accepted
· Leonard v. Pepsico – unreasonable terms of TV ad (harrier jet) do not constitute an offer

· Empro v. Ball-Co – letter of intent to sell assets (more than ad) – still reasonable person wouldn’t take it as assent; consider objective language, parties’ self-interest, and whether formal agreement mere formality

· Texaco v. Pennzoil – issue of assent left to jury; “subject to” language doesn’t mean no assent
Statutory Provisions:  

· R2C § 26 – Preliminary Negotiations (willingness to enter bargain not same as assent, esp. if party knew that)
· R2C § 27 – Existence of Contract Where Written Memorial is Contemplated (1st assent still valid pending written)
· UCC § 2-204 – Formation in General 
· UCC § 2-206 – Offer and Acceptance in Formation of Contract 
· UCC § 2-305 – Open Price Item 
· UCC § 2-308 – Absence of Specified Place of Delivery 
· UCC § 2-309 – Absence of Specific Time Provisions; Notice of Termination 
· UCC § 2-310 – Open Time for Payment or Running of Credit; Authority to Ship under Reservation 
ii) Revoking an Offer

Doctrine:  Offeror is owner of his offer.  May revoke at any time before acceptance (but must give notice).  
Policy Considerations:  

· Promise to keep offer open (option) not binding in lack of consideration (nudum pactum)
· UCC and NY Gen Oblig – merchant’s firm offer binding if made in writing and for less than 3 months (no consideration needed)

Cases:  

· Dickinson v. Dodds – seller avoids buyer on day he wants to purchase land; offer can be revoked at any point before acceptance; buyer had reason to know offer was revoked
Statutory Provisions:  

· R2C § 25 – Option Contracts (meets requirements of K and limits promisor’s power to revoke an offer)
· R2C § 35 – The Offeree’s Power of Acceptance (may manifest assent up until power of acceptance is terminated)
· R2C § 36 – Methods of Termination of the Power of Acceptance (rejection; counter-offer; lapse of time; revocation; death or incapacity of either party; non-occurrence of a condition of acceptance)
· R2C § 37 – Termination of the Power of Acceptance under Option Contracts (not ended unless K duty discharged)
· R2C § 42 – Revocation by Communication from Offeror Received by Offeree (terminated when offeree receives)
· R2C § 43 – Indirect Communication of Revocation (offeree learns of action inconsistent with intention to agree)
· UCC § 2-205 – Firm Offers

· NY Gen Oblig § 5-1109 – Written Irrevocable Offer

c) Acceptance

i) Acceptance by Correspondence

Doctrine:  The mailbox rule:  as soon as an acceptance is communicated by the offeree, there is mutual assent.  The offeror does not have to receive the acceptance before the bargain is made.  For an option contract, the opposite of the mailbox rule applies – acceptance is operative upon receipt by the offeror.  Acceptance made as specified in offer, otherwise in any reasonable manner (same as offer deemed reasonable) – may be return promise or performance.  
Policy Considerations:  

· Offeror bears risk of breakdown in communication; may opt around rule
· Prevents speculation by offeree – can’t revoke acceptance after sent
Statutory Provisions:  

· R2C § 63 – Time When Acceptance Takes Effect (leaves offeree’s possession; option – upon receipt by offeror)
· R2C § 64 – Acceptance by Telephone or Teletype (same as if parties in presence; includes other instantaneous)
· R2C § 65 – Reasonableness of Medium of Acceptance (used by offeror or customary for the time and place)
· R2C § 66 – Acceptance Must be Promptly Dispatched (ordinary precautions to insure safe transmission)
ii) Acceptance by Performance

Doctrine:  If the contract does not specify the form of acceptance, the offeree may accept by performance or promising to perform.  If offer invites acceptance by performance (like a reward), no notice is required to create a K, but the K is avoided if the offeror does not learn of performance in a reasonable time, unless the offer states otherwise.  An option contract is created by part performance where the offer invites acceptance by performance.  If the offeree can choose between return promise or performance, part performance means K is formed and offeree bound to complete performance (R2C § 62).
Policy Considerations:  

· Justifications:  give effect to will of parties; in parties’ self-interest; fairness to offeree; promotes reliance
Cases:  

· Carlill v. Carbolic Smoke Ball – offer of reward if someone gets flu after using smoke ball; reward counts as offer in unilateral contract
· Leonard v. Pepsico – acceptance by performance not reasonable in this case; reciprocal promise of agreement to terms of catalog required for acceptance.  Ad was at most advertisement to receive offers – not offer of reward.
· White v. Corlies & Tifft – partial performance not enough in this case as acceptance; materials could have been used on another project
· Petterson v. Pattberg – SKIP; unilateral contract where offeror contemplates acceptance by performance; offer to allow party to pay off mortgage withdrawn before performance
Statutory Provisions:  

· R2C § 30 – Form of Acceptance Invited (affirmative answer; performance or forbearance; any manner or medium)
· R2C § 32 – Invitation of Promise or Performance (in doubt, either by performance or promise to perform)
· R2C § 45 – Option Contract Created by Part Performance or Tender (if acceptance invited by performance and not promise, option K when offeree performs; offeror’s duty conditional on completion)
· R2C § 54 – Acceptance by Performance; Necessity of Notification to Offeror (no notice unless K requires)

· R2C § 62 – Effect of Performance by Offeree where Offer Invites Either Performance or Promise (if offeree begins performing, there is acceptance and offeree is bound to complete performance)
iii) Acceptance by Silence

Doctrine:  When the course of dealing establishes that an offer may be accepted by silence, the offeree is required to give notice if he does not accept.
Policy Considerations:  

· Decreased transaction costs for the parties under this rule
· Places burden on offeree to reject an offer

Cases:  

· Hobbs v. Massasoit Whip – eel skins not rejected by offeree count as acceptance by silence due to previous dealings between parties - §69(1)(c) 
Statutory Provisions:  

· R2C § 69 – Acceptance by Silence or Exercise of Dominion (a – take benefit; b – manifest intent to accept; c – prior dealings)
3) Consideration
Policy Considerations:  

· For consideration:  bargains are efficient; fairness; proxy for intention to be legally bound
· Against consideration:  promises can be efficient and fair without consideration; arguments for enforcing contract modification; firm offers as preliminary steps; other proxies for intention to be legally bound
a) Bargains and Gratuitous Promises

Doctrine:  Bargain theory of consideration:  1) something (return promise, performance, forbearance), 2) bargained for, 3) sought by the promisor; and 4) induced by the promise.
Policy Considerations:  

· Enforce:  give effect to will of parties; charities want to be able to rely on promises; unjust enrichment of promisor; reliance by promisee; formality
· Don’t enforce: some people don’t want to be bound if their situation changes; encourages people to make promises if they won’t be bound; courts don’t interfere with family context
Cases:  

· Johnson v. Otterbein University – promise to donate money to U not enforceable – gratuitous promise
· Hamer v. Sidway – uncle’s promise of money to nephew if he refrained from vice; forbearance was gratuitious promise; but conduct showed it was intended as a gift – so not enforceable

· Dahl v. HEM Pharmaceuticals – promise to give free samples to test subjects
· Balfour v. Balfour – husband promised to support his wife; promise not enforceable (family context)

Statutory Provisions:  

· R2C § 24 – Offer Defined
· R2C § 71 – Requirement of Exchange; Types of Exchange (performance:  act; forbearance; change legal relation)
· R2C § 79 – Adequacy of Consideration; Mutuality of Obligation (no benefit/detriment, equivalence of values exchanged, or mutuality of obligation required)
· R2C § 81 – Consideration as Motive or Inducing Cause (limit on requirement that consideration be bargained for)
· NY Gen Oblig § 5-1115 – Written or Published Promise or Reward
b) Firm Offers

Cases:  

· Dickinson v. Dodds –not a firm offer, so promisor could revoke offer before acceptance by giving notice to promisee
Statutory Provisions:  

· R2C § 25 – Option Contracts (meets requirements of K; limits right to revoke offer)
· R2C § 37 – Termination of the Power of Acceptance under Option Contracts (right to accept option K not terminated unless contractual duty discharged)
· UCC § 2-205 – Firm Offers (firm offer not revocable, even lacking consideration; may not exceed 3 months)
· NY Gen Oblig § 5-1109 – Written Irrevocable Offer (firm offer not revocable; if no time reasonable time inferred)
c) Past Consideration

Doctrine: past consideration is not good consideration; neither sought by promisor, nor did it induce the promise.  If there was an agreement to later pay for some performance, then what might appear to be past consideration can become valid.  Modern doctrine of consideration is different from NY Gen Oblig, which allows past consideration if written and signed.
Cases:  
· Moore v. Elmer – fortune teller predicted death; promise to pay mortgage made after prediction; no K
Statutory Provisions:  
· NY Gen. Oblig § 5-1105.  Written Promise Expressing Past Consideration – if a promise is in writing and signed, it shall not be denied as being past consideration.

d) Moral Consideration

Doctrine:  Moral obligation not enough to act as consideration for a promise, though some legal obligations may count as consideration.  There is a concern of unjust enrichment, so a surgeon who saves an unconscious patient may recover in restitution even though the patient never requested the services.  In general, though, a volunteer cannot recover for services rendered.
Policy Considerations:  

· Legal obligations that act as consideration:  reaffirmations (bankrupt person agrees to pay back debts); negotiable instruments (mercantile contracts); documents under seal (statutory rules have chipped away at power of formalities); written promise to accept past consideration (NY Gen Oblig)
· Prevent unjust enrichment in certain cases

· Moral obligations distinct from legal; equity (restitution) does not aid a volunteer

Cases:  

· Mills v. Wyman – good Samaritan cannot enforce promise to repay care of ill son by father for moral consideration
· Webb v. McGowin – man injured while saving another can enforce promise to pay weekly stipend - moral obligation as consideration; actions showed they intended binding agreement; reliance created promissory estoppel
Statutory Provisions:  

· R2C § 86 – Promise for Benefit Received (binding to prevent injustice; except made as gift or disproportionate)
e) Compromises

Doctrine:  Compromises are generally enforceable because the good faith forbearance of bringing a suit (even if it has little or no hope of winning) counts as consideration.
Policy Considerations:  

· Encourages settlement; good faith protects against suits brought as nuisance; 
· Opposite rule would provide incentive to renege on compromise as new information became available; other ways to weed out frivolous lawsuits besides “good faith” requirement in compromises

Cases:  

· Dyer v. National By-Products – injured worker can use promise to forego hopeless lawsuit as consideration for promise to pay him compensation; good faith of compromise is the key
Statutory Provisions:  

· R2C § 79 – Adequacy of Consideration; Mutuality of Obligation (no benefit/detriment, equivalence of values exchanged, or mutuality of obligation required)
f) Pre-existing Duty / Contract Modifications

Doctrine:  4 different approaches to contract modification.  All are subject to duress doctrine as well.  Mandatory rules
· Pre-existing duty:  performance of a pre-existing duty does not count as consideration
· Restatement § 89 :  modification binding if a) unanticipated circumstance; b) statute; or c) material change in position in reliance of promise
· UCC § 2-209:  no consideration required
· NY Gen Oblig § 5-1103:  enforceable if written and signed
· Anti-modification clauses:  typically not enforced

Policy Considerations:  

· Why would it be made in first place? – absence of substitutes; legal remedy inadequate (sunk costs); credible threat to breach;
· Enforce:  discourage bluffing; screen out low-balling; precautions to reduce need to breach; fairness (division of surplus profits)

· Don’t enforce:  flexibility reduces transaction costs; ex post mutual benefits (at time of modification)
· Restatement rule best balances these concerns

Contracting Around the Rule: mutually agree to rescind contract and form new one on new terms; do something beyond the pre-existing duty – the rule is not very effective; modern rules are mandatory – can’t contract around them.
Cases:  

· Stilk v. Myrick – sailors cannot enforce promise by captaion to pay extra wages after desertions
· Alaska Packers’ Assn. v. Domenico – fisherman cannot demand higher compensation on the job due to faulty nets; contract modification void for lack of consideration; might be valid under §89 or §2-209
· Brain Construction v. Brighenti – additional work means there was no pre-existing duty; 
· U.S. v. Stump Home – Posner criticizes policy against contract modification; says other ways to prevent injustice
Statutory Provisions:  

· R2C § 89 – Modification of Executory Contract (see doctrine)
· UCC § 2-209 – Modification, Rescission, Waiver (no consideration required)
· NY Gen Oblig § 5-1103 – Written Agreement for Modification or Discharge (valid even in lack of consideration)
4) Formalities

a) The Function of Formalities

Doctrine:  Modern view: legitimacy of enforcing formal commitment without consideration has been undermined.  Still applies to some promises – firm offers and sureties.
Policy Considerations:  

· Justifications:  

· Evidentiary – easier to prove the promise was made

· Cautionary – induces deliberation; makes parties think twice before entering agreement

· Channeling – indicator of intention to be legally bound

· Clarification – more likely to work out details in a written agreement
b) Seals

Doctrine:  Seals were used to make a formal contract.  This is eroded today – allowed under R2C but not UCC.
Statutory Provisions:  

· R2C § 95 – Requirements for Sealed Contract or Written Contact or Instrument (seal makes K valid)
· UCC § 2-203 – Seals Inoperative (seals not enough under UCC to make a K valid)
c) Nominal Consideration and False Recitals of Consideration

Doctrine:  Nominal Consideration or a false recital of consideration are not sufficient as consideration, but there can be a valid contract due to the formalities..  Because of the formal nature of the writing expressing an intention to be bound, the K is formed, despite lack of consideration.  Without formality, no K formed.  May work for option K or guaranties.
Policy Considerations:  

· Intention of parties; formal writing more reliable; 
Cases:  

· Schnell v. Nell – promise to give money as wife wished not supported by consideration; formality no substitute
· Smith v. Wheeler – false recital of $1 consideration sufficient to act as consideration
· Jolles v. Wittenburg – contract under seal; recites consideration of $1; valid consideration even though both agree the $1 was never paid
Statutory Provisions:  

· R2C § 71 – Requirements of Exchange; Types of Exchange (consideration; bargained for)
· R2C § 87 (comments b and c) – Option Contract (nominal/false recital generally allowed – not gross disproportion)
· R2C § 88 – Guaranty (nominal consideration sufficient when signed and in writing)
d) Written Expressions of Intention to be Legally Bound

Doctrine:  Written expression of intention to be legally bound generally not enforceable in absence of consideration or formality.  Some argue they should be, and there are a few statutes that make these writings enforceable.
e) The Statute of Frauds

Doctrine:  Applies to:  sale of land; K won’t be performed in space of 1 year; guaranties; sale of securities; security interest (collateral); other classes of K.  For these, K must be in writing – oral not sufficient.
Policy Considerations:  

· These classes of contracts are arguably more important or valuable; ensure they are entered into fairly
· Evidentiary, cautionary, channeling functions – but these can be handled in other ways.

· Cons:  may trap unwary; expectation and reliance go uncompensated; increased transaction costs

Cases:  

· Boone v. Coe – oral contract not enforceable because it was for more than 1 year and involved lease of land; family that moved to work on farm could not recover
· Riley v. Capital Airlines – statute of frauds not applied (“special purpose” goods); part performance exception; restitution not barred by statute of frauds; 5yr contract for methanol mix – specifically made for D
Statutory Provisions:  

· R2C § 110 – Classes of Contracts Covered (executor/administrator; suretyship; marriage; land contract; one-year)
· R2C § 125 – Contract to Transfer, Buy, or Pay for an Interest in Land (exception for short-term leases)
· R2C § 129 – Action in Reliance; Specific Performance (reliance for land contract -> specific performance)
· R2C § 130 – Contract not to be Performed Within One Year (does not apply if one party completes performance)
· R2C § 139 – Enforcement by Virtue of Action in Reliance (PE trumps SoF; other remedies, character of action in relation to remedy, action corroborates promise, reasonableness of reliance, foreseeable reliance)
· R2C § 143 – Unenforceable Contract as Evidence (unenforceable K still admissible as evidence)
· UCC § 2-201 – Formal Requirements; Statute of Frauds (>$500; not special purpose; admitted; payment or receipt)
5) Promissory Estoppel

a) Overview

Doctrine:  Precludes people from denying existence of enforceable K.  Elements:  promise; reasonable expectation of reliance; actual reliance (except marriage or charitable); injustice to be avoided; remedy may be limited.
Policy Considerations:  

· Pros:  Require bargaining in commercial transactions; incentives for explicit intentions; consistent with self-interest; promotes reliance; incentive for explicit disclaimers
· Cons:  problem with bid-shopping if no contract but detrimental reliance;
Cases:  

· Feinberg v. Pfeiffer – old woman’s promised pension enforceable even though consideration was past because of her reliance induced by the promise
· James Baird v. Gimbel Bros – estimate for linoleum used in bid was relied on; but promissory estoppel cannot be used when there is no intention to be bound and no consideration (according to Hand).
· Drennan v. Star Paving – P’s reliance makes K enforceable; it was in D’s interest to be bound and have P rely; contractor relied on estimate of subcontractor to win bid – was entitled to extra cost to have work completed.
· Hoffman v. Red Owl – franchisee of grocery store can only recover limited damages incurred in reliance on promises from company reps; promissory estoppel more than substitute for consideration – prevents injustice due to reliance on promises
Statutory Provisions:  

· R2C § 87(2) – Option Contract (PE forming option contract if reliance before acceptance)
· R2C § 90 – Promise Reasonably Inducing Action or Forbearance
· R2C § 526 – Conditions Under Which Misrepresentation is Fraudulent (Scienter)
· R2C § 530 – Misrepresentation of Intention
b) Promissory Estoppel in the Courts

Articles:  

· Gilmore, The Death of Contract – claimed that PE and restitution would do away with standard contract
· Farnsworth, Developments in Contract Law During the 1980s – Gilmore’s claims did not come to pass
· Hillman, Questioning the New Consensus on Promissory Estoppel – few cases of PE actually win; illusory promises; sophisticated parties have learned to protect themselves
· DeLong, The New Requirement of Enforcement Reliance – reliance not reasonable if party knows K will not be enforced because there was no intention to be legally bound
6) Rights of Third Parties

a) Assignment and Delegation

Doctrine:  Obligations:  agency and delegation.  Rights:  agency; assignment; trusts; 3rd party beneficiaries – intended beneficiaries (donee or creditor).  Assignment of right extinguishes initial right; delegation of duty does not relieve duty
Policy Considerations:  

· Concern:  insecurity; materially change burden, risk, duty, or chance of return performance
Statutory Provisions:  

· R2C § 317 – Assignment of a Right (transfers right unless materially affect obligor, forbidden by policy or K)
· UCC §2-210 – Delegation of Performance; Assignment of Rights
b) Third Party Beneficiaries

Doctrine:  Intended beneficiary is one to whom the parties intend to confer a benefit – either to satisfy an obligation (creditor) or to make a gift (donee).  An incidental beneficiary is one that is not intended.
Policy Considerations:  

· If a contract is modified, must there be notice to the 3rd party – and must they accept the modification?
· Must be plausible reason why the parties would intend to confer the benefit
Cases:  

· Seaver v. Ransom – intended beneficiaries expanded to include all donees (more than just close family members); wife wanted to leave house to niece, but let her husband have it until he died if he promised to leave it to the niece.
· Sisters of St. Joseph v. Russell – courts may infer that agreement had intended 3rd party beneficiary; must determine if it was plausible Aetna would pay more to hospital than it owed to Russell.
Statutory Provisions:  

· R2C § 302 – Intended and Incidental Beneficiaries

· R2C § 315 – Effects of a Promise of Incidental Benefit
Syllabus III – Interpretation

1) General Principles

a) General Principles of Construction

Doctrine:  Same meaning -> that meaning;  Different meaning -> reasonable meaning (or no K); no agreement -> reasonable meaning (or no K).
Policy Considerations:  

· There must be subjective as well as objective meaning attached to terms – difficult to prove
Statutory Provisions:  

· R2C § 200 – Interpretation of Promise or Agreement (ascertainment of its meaning)
· R2C § 201 –  Whose Meaning Prevails (same meaning; 1 reasonable meaning or one party knows the other’s meaning - that reasonable meaning; 2 reasonable meanings – no  mutual assent)
· R2C § 202 – Rules in Aid of Interpretation (language; intention; course performance; course dealing; usage trade)
· UCC § 1-205 – Course of Dealing and Usage of Trade

· UCC § 2-208 – Course of Performance or Practical Construction
b) Ambiguous Terms

Doctrine:  When the meaning of a term is ambiguous, it is not clear what is meant by the term.  Courts must determine the meaning each party attached to those terms (must be some objective manifestation of that meaning) and assess which, if any, is reasonable.  If both are reasonable, then there is no K (no meeting of the minds).  If only one is reasonable, that meaning is used.
Policy Considerations:  

· Difficulty – relies on parties’ subjective meaning; must assert don’t know or have reason to know other meaning
Cases:  

· Raffles v. Wichelhaus – two ships Peerless; no meeting of minds, no K; each had different reasonable meanings
c) Vague Terms

Doctrine:  Vague terms are those with unclear boundaries or extent.  There will be an issue not as to what the term means, but what specifically it includes and excludes.  Vague terms are interpreted the same way as ambiguous ones – the court must determine the meaning each party attached to the terms and assess the reasonableness of each to determine which meaning to apply.
Policy Considerations:  

· Strong policy against restrictive covenants – read policy against drafter; want no restrictions on land use
· Don’t apply usage of trade to new entrant to a trade

Cases:  

· Weinberg v. Edelstein – what is a “dress”; terms of a lease between other parties apply to new tenant who was aware of the restrictive covenants against another selling dresses
· Frigaliment Importing v. BNS International Sales – what does “chicken” mean?

d) Agreements to Agree

Doctrine:  Usually this is the case when the terms are not reasonably certain or definite.  Though the parties have agreed to agree, the court generally will not fill in the gaps if the terms are too uncertain or indefinite.  The contract fails if the gaps are not filled in.
Policy Considerations:  

· Agreements to agree – hesitancy to fill in the gaps; takes valuable court time so you can conserve judicial resources
· Fill in gaps:  reduce transaction (drafting and time) costs; give effect to intention to be legally bound; incentive to clarify if courts don’t fill in reasonable terms

Cases:  

· Sun Printing v. Remington Paper – parties had not agreed on price or term of price; price could reasonably be supplied but not the time, so the contract is not enforceable; K will fail if courts do not fill in gaps – they don’t
· Texaco v. Pennzoil – this was a case where the terms had all been worked out, there just hadn’t been a formal contract signed.  Court must be able to recognize a breach and determine damages.
Statutory Provisions:  

· R2C § 33 – Certainty (terms must be reasonably certain to be a manifestation of intent)
· R2C § 34 – Certainty and Choice of Terms; Effect of Performance or Reliance (certain even if open items; part performance can remove uncertainty; reliance makes remedy appropriate even if uncertain)
· R2C § 204 – Supplying an Omitted Essential Term (courts will fill in gaps)
e) Implied Terms

Doctrine:  Requirements K not illusory K for operating businesses.  “Good faith” requirement to demand and provide only what is reasonable.
Policy Considerations:  

· Concerns:  unwanted judicial scrutiny; danger of implied terms read by court being inconsistent with parties’ intent
· Pros:  allows flexibility; reduced transaction costs; fairness; intention of parties
Contracting Around the Rule: “good faith” requirement mandatory; could specify amount in good faith, or allow speculation in good faith; would have to explicitly state what is allowed – cannot get around “good faith”
Cases:  

· New York Central Iron Works v. US Radiator – requirements contract valid if requirements not disproportionate to prior actual requirements; “good faith” requirement in demand – mandatory under UCC and common law
· Eastern Air Lines v. Gulf Oil – requirements contract for gasoline still valid so long as requirements are reasonable

· Wood v. Lucy, Lady Duff Gordon – exclusive agency contract enforceable, contained implied term that agent would work in good faith to create demand

Statutory Provisions:  

· UCC § 2-306 – Output, Requirements, and Exclusive Dealings (“good faith” requirement)
2) Standardized Agreements

Doctrine:  Standard form agreements are generally enforceable so long as the terms are fair and reasonable and there is proper notice (terms conspicuous).  Hidden or unconscionable terms may not be enforced.  Equality of treatment (same if you read or don’t).  Acceptability – if party knows other would not assent to the term, it is not part of agreement.
Policy Considerations:  

· Pros:  devote time and skill to class of transactions, not individual ones; reduce T costs; good faith requires terms be fair and reasonable; market will take care of unreasonable terms; intention of parties
· Cons: unfair bargaining power; unconscionable; parties bound by terms they were unaware of; notice unreasonable; incentive to hide terms; no incentive to clarify terms
Cases:  

· Carnival Cruise Lines v. Shute – forum selection clause enforceable on adhesion contract
· Compagno v. Commodore Cruise Line – Shute still valid after Congress attempted to legislate around rule

· Capsi v. Microsoft Network – terms for online service enforceable; terms need not have been read to be enforced

Statutory Provisions:  

· R2C § 211 – Standardized Agreements (notice, reasonable expectation of acceptability, equal treatment)
3) Conflicting Manifestations of Assent

Doctrine:  Under common law – figure out what is offer and acceptance.  Determine if subsequent writing is counteroffer (mirror image rule).  Where there is a conflict, the “last shot” rule says the last writing is valid.  Under UCC – conditional acceptance must be explicit.  Additional terms between merchants incorporated unless they materially alter the agreement, the offer limits acceptance to its terms, or objection to terms is given.  If conduct indicates there is an agreement, the “knockout” rule applies and only consistent terms are used, plus those supplied by the court.  The proposed revision to § 2-207 aims to get to the knockout rule more easily (avoid conditional acceptance).
Policy Considerations:  

· Intention of parties; transaction costs; concern over “last shot” – should be “best shot” or “reasonable shot”
Cases:  

· Ardente v. Horan – mirror image rule; conditional acceptance / counteroffer must be accepted to form K; counteroffer wanted furniture included in home sale agreement – was rejection of original offer
· Step-Saver v. Wyse – battle of the forms; boxtop license not part of agreement (didn’t count as counteroffer or conditional acceptance)
· ProCD v. Zeidenberg – terms contained inside software box are part of the agreement; digital phonebook online
· Hill v. Gateway 2000 – parties don’t read terms, but you enforce if reasonable; arbitration clause in terms sent with PC valid though not discussed during phone order – 30-day return policy meant Hill accepted terms
· Klocek v. Gateway - §2-207 applies even though only 1 form; similar arbitration clause – but no agreement formed; additional terms not part of agreement because P not merchant
Statutory Provisions:  

· R2C § 61 – Acceptance Which Requests Change of Terms (acceptance valid unless dependent on additional terms)
· UCC § 2-207 – Additional Terms in Acceptance or Confirmation (conditional acceptance must be explicit; terms between merchants added with exceptions; “knockout” rule – consistent and reasonable terms)
· UCC § 2-207 – Terms of Contract; Effect of Confirmation (Proposed Revision – aim is to get to knockout rule)
· UCC § 2-316 – Exclusion or Modification of Warranties (must be clear and explicit to limit warranty of fitness or merchantability)
4) Written Agreements

a) The Parol Evidence Rule

Doctrine:  Main issue:  when can parole evidence be used to interpret an agreement?  1) not integrated – to supplement or vary terms; 2) partially integrated – to supplement terms only; 3) completely integrated – to clarify ambiguous terms; 4) to prove invalidity of agreement – fraud, duress, illegality, etc.; and 5) to show grounds for recission, reformation, specific performance, or other remedy.  Subtext that many cases are about:  can PE be used to show that PE should be used (that terms are ambiguous or the agreement is not complete or integrated)?  Under CISG – there is no parol evidence rule and parol evidence is generally admissible.
Policy Considerations:  

· Exclude:  unreliability of parol evidence; cautionary function of written agreement; litigation costs
· Allow:  transaction costs higher up front; frustrates intention of parties

Contracting Around the Rule:  Merger or Integration Clauses – many courts still use PE to see if those clauses are valid

Cases:  

· Thompson v. Libbey –only writing says if complete; not complete so allow parol evidence on warranty for logs
· Brown v. Oliver – hotel + furniture; PE to determine if agreement complete – context, conduct and language, etc.
· Pacific Gas – indemnification cover only 3rd party damage?  Anything potentially ambiguous – always look to PE
· Trident Center – pre-pay loan under high interest rates; disagrees with Traynor’s approach in Pacific Gas, but still must allow PE to deal with ambiguity (though writing is clear) b/c of precedent; stricter approach to PE rule
Statutory Provisions:  

· R2C § 209 – Integrated Agreements (final; determined by court; complete and specific – unless PE otherwise)
· R2C § 210 – Completely and Partially Integrated Agreements (partially is integrated not complete)
· R2C § 213 – Effects of Integrated Agreements on Prior Agreements (Parol Evidence Rule)
· R2C § 214 – Evidence of Prior or Contemporaneous Agreements and Negotiations (uses outlined above)
· R2C § 216 – Consistent Additional Terms (may supplement terms given separate consideration or left out)
· UCC § 2-202 – Final Written Expression:  Parol or Extrinsic Evidence (final agreement not varied, but supplemented by course of dealing, performance, or usage of trade, or by consistent additional terms)
b) Reformation

Doctrine:  When one party makes a mistake in writing the agreement, it may use parol evidence to prove the mistake and justify reformation – correcting the mistake in the written agreement.
Policy Considerations:  

· Give effect to intention of parties; don’t reform if unfair due to reliance on mistaken terms
Cases:  

· Travelers Insurance v. Bailey – wrong life insurance coverage in written policy; insurer can reform agreement
Statutory Provisions:  

· R2C § 155 – When Mistake of Both Parties as to Written Expression Justifies Reformation
Syllabus IV – Excuses
1) Non-performance

a) Constructive Conditions and Substantial Performance / Material Breach

Doctrine:  Express conditions – excuse based on language.  Constructive conditions – apply balancing test to determine excuse:  1) risk of undercompensation; 2) material breach / absence of substantial performance; 3) value of remaining performance (if high don’t excuse – burden on other party; if low likely to excuse); 4) simplicity of performance (more tolerance for errors); and 5) willful breach.  A party’s failure to perform may be excuse, even if failure is not a breach.  There is no bright line rule, only ambiguous balancing test.
Policy Considerations:  
· Why provide excuses?  risk of undercompensation; incentives to follow intentions; encourage precautions against breach; reach fair or just outcome; give effect to parties’ intent; 
· Downside:  might encourage excessive precautions (especially when remaining value high); incentives to induce breach by other party; unjust enrichment

Cases:  

· Kingston v. Preston – risk of performance without security; independent covenants enforceable; dependent not enforceable for lack of security to transfer business interest
· Morton v. Lamb – sale of goods is dependent covenant; if buyer not able to pay, seller does not have to deliver
· Jacob & Youngs v. Kent – wrong pipe in home construction did not constitute a material breach; promise is enforced and D must pay builder the amount due

· B&B Equipment v. Bowen – bad bookkeeper; material breach and risk of undercompensation – K excused
b) Restitution for the Party in Breach

Doctrine:  Can provide a substitute if substantial performance does not give the party recovery.  Parties can recover in restitution even if they breached the contract.
Policy Considerations:  

· Old rule was that party in breach could not recover in restitution:  this is unfair, provides perverse incentives, allows unjust enrichment.
Contracting Around the Rule:  Parties can exclude excuse in the case of certain breaches, so long as liquidated damages is reasonable in light of anticipated or actual loss and difficulties of proof of loss; parties can exclude the right to recover in restitution (like a deposit that is forfeited) as long as it is reasonable in light of loss from breach
Cases:  

· Britton v. Turner – P breached (9.5 out of 12 months of contract); can’t recover in contract but can in restitution
Statutory Provisions:  

· R2C § 374 – Restitution in Favor of Party in Breach (party in breach typically allowed to recover in restitution)
2) Misrepresentation

Doctrine:  Fraudulent or material false statement (including disingenuous or baseless opinion) on which reliance is justified.  Provides only an excuse to contract.  May be innocent.  Reliance on an opinion is generally not justified – only if the person giving the opinion is in a position of trust or special knowledge/skill.  Could also be unilateral mistake or mutual mistake.
Policy Considerations:  

· Seems to be no excuse for unjustified reliance on a false opinion – but this is gray area.  
Contracting Around the Rule:  Parties can get merger clauses enforced if they specifically disclaim reliance, and they are more likely to be enforced between sophisticated parties.
Cases:  

· Halpert v. Rosenthal – termites in home; misrepresentation may be innocent – contract voidable
Statutory Provisions:  

· R2C § 159 – Misrepresentation Defined (assertion not in accord with facts)
· R2C § 162 – When a Misrepresentation is Fraudulent or Material (F – knows facts are wrong, doesn’t have basis or confidence in assertion; M – likely to induce recipient or reasonable person to assent)
· R2C § 164 – When a Misrepresentation Makes a Contract Voidable (F/M misrepresentation; if by 3rd Party, other party must not give value in good faith without knowing)
· R2C § 167 – When a Misrepresentation is an Inducing Cause (substantially contributes to assent)
· R2C § 168 – Reliance on Assertions of Opinion (no certainty; facts not inconsistent or know enough facts to judge)
· R2C § 169 – When Reliance on an Assertion of Opinion is not Justified (only trust; special skill, judgment, etc.)
3) Unilateral Mistake and the Duty to Disclose

Doctrine:  If one party makes a mistake and the other is aware of it, there is no K.  If the other party is not aware and relied in good faith, then K is enforceable.  Duty to disclose only in certain cases:  to prevent previous assertion from being a misrepresentation, to correct a mistake of the other party about a basic assumption or contents of a writing, or because of a relationship of trust and confidence.
Policy Considerations:  

· For duty to disclose:  incentives for accurate disclosure / fair dealing; overinvestment in information; justification against fraud or outright lies; transactions costs (how much to disclose?)
· Against duty to disclose:  incentive to acquire and use information; market forces

· Ambiguity:  allocation of risk by court reasonable (154); breach of duty of good faith and fair dealing (161)

Cases:  

· Tyra v. Cheney – unilateral mistake in bid for school roofing– left out part of estimate for written bid; failure of K
· Drennan v. Star Paving – P had no reason to know of D’s mistake, so reliance justified; K enforceable through PE
· Laidlaw v. Organ – duty to disclose; war of 1812 over, D buys tobacco knowing price will go up, doesn’t tell P; court finds no duty to disclose, just not to mislead
Statutory Provisions:  

· R2C § 153 – When a Mistake of One Party Makes a Contract Voidable (unconscionable or other knew of mistake)
· R2C § 160 – When an Action is Equivalent to an Assertion (Concealment) (prevent another from learning a fact)
· R2C § 161 – When Non-Disclosure is Equivalent to an Assertion (duty to disclose: correct previous assertion; correct mistake of other party on basic assumption; mistake of other on writing; relationship of trust/confidence)
4) Failure of a Basic Assumption

a) Mutual Mistake

Doctrine:  A mutual mistake as to a basic assumption that affects the character of the transaction makes a contract voidable, unless the party seeking out of the contract bears the risk of the mistake.  If both parties are innocent, courts must decide which bears the cost according to reasonable justice in the circumstance.
Policy Considerations:  

· Who bears risk?  Allocated by agreement of parties; conscious ignorance; allocation reasonable
· Can reframe the issue as changed circumstances – identify either the risk or the actual change as the key event

Cases:  

· Sherwood v. Walker – barren cow with calf; mutual mistake of material fact going to substance of K excuses K; if mistake only affected the value or quality, the there would be a K
· Lenawee County Board of Health v. Messerly – leaking sewage makes property uninhabitable; mutual mistake about suitable use of the property (for rental); recission of K when mistake affects performance of parties, unless the party seeking to rescind bears the risk of the mistake.  Risk placed on buyer by contract.
Statutory Provisions:  

· R2C § 151 – Mistake Defined (belief not in accord with facts)
· R2C § 152 – When Mistake of Both Parties Makes a Contract Voidable (mutual mistake has material effect – voidable unless party bears the risk; takes into account relief through restitution, reformation, or otherwise)
· R2C § 154 – When a Party Bears the Risk of a Mistake (allocation through agreement; conscious ignorance; allocation through reasonableness)
· R2C § 157 – Effect of Fault of Party Seeking Relief (fault not bar to reformation or avoidance unless it is bad faith)
· R2C § 158 – Relief Including Restitution (either party may claim restitution or other relief to avoid injustice)
b) Changed Circumstances

Doctrine:  Impracticability – cost of performance increases due to changed circumstances.  Frustration – value of performance decreases due to changed circumstances.  Elements:  basic assumption; material adverse effect (courts scrutinize closely – must be significant); loss must be unforeseeable.  
Policy Considerations:  

· Type of loss must be unforeseeable, not necessarily the quantum of loss
· Courts will often (not always – Eastern Air Lines) consider the opportunity cost – not just actual cost.

· Concerns:  true mistake or did party bear risk; parties intended a fair agreement; reduce transaction costs if courts will fix contracts later; judicial error / competence; litigation costs; discourage reliance on long-term contracts

Contracting Around the Rule:  “as is” clause – prevents excuse; force majeure clause – provides excuse where law wouldn’t

Cases:  

· Taylor v. Caldwell – music hall burned – owner not at fault; owner excused from contract to rent out the hall
· Eastern Air Lines v. Gulf Oil – oil embargo not an excuse of commercial impracticability; Gulf failed to show increased costs; events reasonably foreseeable; for excuse performance must be impossible, not just unprofitable
· Lloyd v. Murphy – frustration of purpose not sufficient excuse in this case; restrictions on sale of new cars during war only lessened the value of a lease, but did not destroy the value entirely; party knew risk was coming
· ALCOA v. Essex – energy costs in making aluminum go up; impracticability excuse allows reformation of K
Statutory Provisions:  

· R2C § 261 – Discharge by Supervening Impracticability (performance made impracticable w/o fault is excuse)
· R2C § 263 – Destruction, Deterioration or Failure to Come into Existence of Thing Necessary for Performance

· R2C § 265 – Discharge by Supervening Frustration (principle purpose frustrated – discharges performance)
· UCC § 2-613 – Casualty to Identified Goods (total loss–K avoided; partial loss–buyer may take goods at discount)
· UCC § 2-615 – Excuse by Failure of Presupposed Conditions (seller may delay or not deliver goods in the event of something going against basic assumption; may allocate deliveries to regular customers; must give notice)
5) Unconscionability

Doctrine:  Procedural – absence of meaningful choice: disparity in bargaining power; obscure wording / unsophisticated parties; availability of other options.  Substantive – terms unreasonably favorable to one party.
Policy Considerations:  

· Might matter if one party is poor or a minority.
Cases:  

· Williams v. Walker-Thomas Furniture – furniture store seized all items bought if one late payment; deemed unconscionable due to disparate bargaining power, taking advantage of poor and uneducated, etc.
· Willie v. Southwestern Bell Telephone – error in phonebook; clause limiting liability to value of ad not unconscionable, did not make an unfair surprise
Statutory Provisions:  

· R2C § 208 – Unconscionable Contract or Term (court may refuse to enforce unconscionable K or term)
· UCC § 2-302 – Unconscionable Contract or Clause (same as R2C + parties may present evidence)
6) Duress

Doctrine:  Can be threat against life or limb or of imprisonment.  Not for threatened battery, assault, property damage – adequate remedy through damages.  May also include threat of economic costs.  Factors:  alternatives and adequate remedy.
Policy Considerations:  

· Don’t want duress to prevent mutually beneficial contract modifications.  Also same as for contract modification.
Cases:  

· Hackley v. Headley – duress caused only by parties economic situation not an excuse; refusal to repay full debt did not create economic distress that induced the assent
· Austin Instruments v. Loral – threat by supplier to withhold delivery of component parts that would result in liquidated damages in government contract is duress; contractor could not obtain cover; increased price void
· U.S. v. Progressive Enterprises – change in contract terms valid under UCC § 2-209 in absence of bad faith; look to see if threat was in response to change in circumstances
Statutory Provisions:  

· R2C § 175 – When Duress by Threat Makes a Contract Voidable (manifestation of assent induced by improper threat by other party; if threat by third party, so long as other does not give value or rely materially)
· R2C § 176 – When a Threat Is Improper (threat can be crime or tort, criminal prosecution, civil process in bad faith, breach of good faith and fair dealing; unfair exchange if no benefit to party, prior unfair dealing, illegitimate)
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