Brief Torts 


TORTS/BRIEF: JEROME CULP (FALL '95)

Intentional Torts to the Person

Battery:














Defenses
act by ∆














consent

(transferable) intent to inflict harmful or offensive touching



self-defense

harmful or offensive touching










defense of other

causation 














defense of property

(non-consent)













recapture of chattel

(actual damages not required)












the privilege of arrest

Assault:


act by ∆, 

(transferable) intent to cause apprehension of immediate harmful or offensive touching, 

apprehension, 

causation

(non-consent)







(actual damages not required)

Intentional Infliction of Mental Distress:


extreme and outrageous conduct by ∆

with intent to cause severe emotional distress (possible liability to family nearby)

causation

severe emotional distress (actual damages)

(non-consent)

NO COMMON LAW DEFENSES (ONLY 1st AMENDMENT PROTECTION)

False Imprisonment:


act/omission by ∆, 

(transferable) intent to confine 

confinement

of which π is aware

(w/o privilege or consent)

(no actual damages required)

Intentional Torts To Property

Conversion:


π in possession/entitled

 act by ∆ to invade chattel interest to a serious degree

 invasion of such interest

causation

(if less serious invasion: trespass to chattels)

Trespass:


π in possession of land

act by ∆ with intent to invade the land

intrusion upon the land

causation (interfered with right of exclusive possession)

(no actual damages required)


Nuisance (Intentional. Neglgent, Strict Liability)

interference by ∆ w/ π's right to the use or enjoyment of property (private)

reasonable use doctrine/balance

Defenses to Property Torts

consent 


removing trespassing chattels

necessity (Public or Private)

Negligence

act or omission of ∆

duty owed by ∆ to exercise due care

breach of duty by ∆ (did not exercise due care)

(proximate and actual) causal relationship between ∆'s conduct and harm to π

damages

Negligence Per Se

statute applies to ∆

∆ fails to act as required

π in class protected by statute

statute enacted to protect against injury complained of

Res Ipsa Loquiter

would not normally occur without someone's negligence







caused by an agency/instrumentality in complete control (or w/in scope of duty of) ∆

not caused by contribution or voluntary action of π or other 

(π has no/inferior access to evidence)

THINK OF DUTY AND PROXIMATE CAUSE TOGETHER: CONSIDER FORESEEABILITY OF ∏ AND RESULT, AND SEQUENCE OF EVENTS LEADING TO RESULT (HIGHLY EXTRAORDINARY?)

duty
status:
public servants (innkeepers, common carriers)



relationship of duty



control of instrumentality

statute:  dramshop. etc.

contract

went to help

adulterated food






created a duty/relationship




variable duty: landowners

trespassing adults (none; cannot take aggressive act w/ respect to π's safety)

(exceptions)  trespassers generally known and tolerated-->licensee




trespassing children (reasonable care to eliminate the danger or otherwise protect)

licensees
(warn or make safe any known risk of harm not likely to be discovered)




invitees
(make a reasonable inspection of premises to discover any dangers that may exist;  protection against 


3d persons; reasonable care)

minority:
single standard--a landowner must act as a reasonable person to keep his premises in a reasonably 


safe condition under the circumstances

landlord-tenant 
(some jurisdictions recognize duty of reasonable care for foreseeable injury or i. w. of habitability)

persons outside premises (reasonable care required)

Immunities:  Exemption from tort liability because of ∆'s status or relation to π

state and local governments

federal government and its agencies


charities (not)

intrafamily immunities (abrogated):
husband and wife









parent and child

Defenses to Negligent Torts

Contributory Negligence--π breach of duty to self is proximate cause of own injury





last clear chance doctrine = π inattentive; ∆ negligently doesn't know it (∆ still liable)

Comparative Fault 

Assumption of Risk







Actual Cause 

sine qua non

substantial factor

Proximate Cause 

narrow foreseeability test ; narrow foreseeability of π test

broad hindsight test: cause is proximate if injury followed directly in an unbroken sequence of events

Special
∆ takes π as he finds him





danger invites rescue 




superseding causes only relieve ∆ of liability if BOTH causes and results unforeseeable




CULP’s definitions:


superseding causes are causes subsequent that are greater either in magnitude or in level of intent


intervening causes are causes subsequent that are closer in time and proximity to the actual injury

Social Host liability for guests who drive drunk

Non-Physical Harms

negligent interference with K not recoverable


negligent interference w/ economic advantage may be recoverable

negligent infliction of mental distress (zone of danger to recover)

Compensation for Harm (Negligence Actions)

Personal Injury Damages Generally

direct loss (value of any direct losses of nbodily functions)


economic loss (medical expenses, lost earnings, household aatendant)


pain and suffering


hedonistic damages


future damages

PUNITIVE damages may be recovered for especially culpable conduct

death
survival statutes  (estate)

wrongful death statutes
(immediate family only)

injury
either spouse may sue for loss of consortium

parents may sue for loss of services of children

children still can't sue for loss of parental care in most states

vicarious liability 

theories:
control theory




inherent risks of association (Rodgers)




foreseeable risks (even if intentional: Bushey)




enterprise theory: duty of enterprise to its social community-->distribute costs to beneficiaries




employer's access to facts




metaphysics




deep pockets

Servants and Scope of employment

Independent Contractors.  generally no vicarious liability--exceptions:


control






own negligence 






inherently dangerous

 
financially irresponsible 


non-delegable duty 

partners

joint enterprise



Imputed Contributory Fault

Strict Liability

trespassing animals (exception for  domestic pets)

wild animals with normally dangerous propensities

known, or should have known, to be dangerous domestic animals 





unnatural conditions on land

Second Restatement:
abnormally dangerous activities (balancing)


high degree of risk


high gravity of harm


inability to eliminate risk (with reasonable care)


not an activity of common usage


inappropriateness for location


lack of social utility:  value to community outweighed by danger

Strict Rationales (not just abnormal danger)

cost spreading/insurance

injury prevention/safety

equity/loss shifting

Defenses and Limits to Strict Liability

Contributory Negligence is No Defense (unless the π's negligence was the cause of activity)

Assumption of Risk May be a Defense (voluntarily encounters a known danger and consents)

Liability Limited to Injury Within Risk that made activity abnormally dangerous

Products Liability

Intentional

Negligence 

Warranty


warranty


breach


injury proximately caused by reason of the warranted defect in the product



Defenses: see UCC

Strict Torts Liability

rationale:
∆ better able to bear the risk of loss through insurance and cost-spreading




increases safety incentive




difficulty of proving negligence; cost-shifting/equity

PF Case
Defective Condition Unreasonable Dangerous(see RST)





defective manufacture (s.l.), or





defective design (close to neg.), or





inadequate warnings (close to neg.)





AND defect renders product potentially harmful to normal individuals in foreseeable use of product




In that Condition When Sold by ∆



Causation




actual cause (substantial factor): also if defect makes foreseeable accident more dangerous





proximate cause (no misuse defenses)




Injury: damages





personal injury





property





maybe economic loss

tests for unreasonable danger of DESIGN DEFECT


minimum:
meets ordinary consumer expectation (implied warranty heritage)


risk of danger created outweighs benefits (hind-sight jury determination)



gravity of danger



likelihood of danger



mechanical feasibility of safe alternative design



financial cost of improved design



adverse consequences to the product and consumer of alternative design



(approximates negligence (Hand) standard, but focus is on condition of product, not mfr's behavior)

Failure to Warn(see RST)


unavoidably unsafe products; benefits outweigh the risk--prescription drugs

 
concealed danger 


π must prove knowledge of danger (∆ knew or should have known)

defenses to strict liability claims


unforeseeable misuse (negatives causation)


contributory negligence:   π's unreasonable use of product w/ knowledge


comparative fault: allowable even in strict liability

Lessors and Bailors are s.l. for product safety --same loss-spreading rationale

Damages in Products Liability

Personal: always

Property



strict liability:
yes



negligence:  
yes



warranty:  

no in 2/3  UCC alternatives

Intangible economic harm


Direct purchaser



warranty: 

yes (benefit of the bargian and consequential damages)



negligence:

no



strict liability:
no


Remote Purchaser:
no, unless other harms to tack economic harm onto.

Mass Torts--Market-Share Liability Theory (pay % of judgment their sales enjoyed in market)

Tort Developments Approaching Plans

be equitable 

wisely allocate human and economic resources

compensate promptly

be reliable

distribute losses (rather than leave them on single individuals)

be efficient

deter risky conduct

minimize fraud

medical malpractice 





No-Fault Plans for Accident Victims

Workers' Compensation Plans 

Auto No-Fault Plans

Misrepresentation

Intentional Misrepresentation ("Fraudulent Misrepresentation" or "Deceit"):

false, material representation of fact, 

scienter, 

intent to induce π's reliance, 

actual justifiable reliance

caused 

π's damage

Negligent Misrepresentation

false, material misrepresentation by ∆ 

toward a particular group

actual justifiable reliance

caused

damages

Strict Liability/Innocent Misrepresentation (analogous to breach of warranty/unjust enrichment)

Defenses

Contributory Negligence:
only a defense to negligent misrepresentation

Assumption of Risk:
only a defense to s.l. and negligent representation

Exculpatory K: void for intentional misrepresentation
