TORTS OUTLINE
GENERAL 

Definition of tort; 

based on the idea of consent; purpose is to compensate πs for unreasonable harm; unreasonableness is measured by from “social utility” standpoint; goal is economic efficiency - imposing incentive on ∆s to make sure the costs associated with their activities do not outweigh the benefits; burden of financial hardship should be shifted to party most able to bear it

Historically, there was 

trespass (direct invasion of person or property - no proof of damage or intent req’d) and

trespass on the case (indirect invasion of person or property - proof of injury and intent req’d)

Burden of proving fault is on the π

Categories

Intentional torts

Battery

intent

harmful/offensive conduct

causation

Assault

intent

ability

apprehension

causation

False Imprisonment

intent

obstruction/detention of π

causal relationship

Infliction of Emotional Distress

intent/recklessness

extreme/outrageous conduct

severe distress of π

causation

Intentional Interference w/Property

Trespass to Land

Trespass to Chattels

Conversion

Negligence

duty

breach

proximate cause

injury

Strict Liability

Abnormally Dangerous Activities

Selling Defective Product

Significance of Categories

Scope of Liability; the more culpable ∆’s conduct, the more far reaching his liability for unexpected consequences

Damages:

compensatory damages - all torts

consequential damages - intentional torts

mental suffering - intentional torts

nominal damages (token sum) - intentional torts

punitive damages - intentional torts that are malicious/outrageous (wanton, willful or reckless disregard of π’s rights, Jones v. Fisher (teeth))

Exam Approach

Prima Facie Case

Defenses

Damages

1.  INTENTIONAL TORTS

(Against the Person)
“INTENT” DEFINED

Meaning of Intent

No intent to harm necessary; only intent to bring about some sort of mental or physical effect on a person

Substantial certainty (of act causing contact) is sufficient for intent (must be more than highly likely - test is RP as to what ∆ thought), Garratt v. Dailey, Beauchamp v. Dow Chemical (employer liable for exposure of employee to agent orange)

Act distinguished from consequences; act must be intentional but consequences don’t even have to be foreseeable

state of mind about consequences of act which extends to having purpose

Transferred Intent; as long as ∆ had the requisite intent towards one person, he will be held to have committed an intentional tort against any other person that happens to be injured (this same idea also applies to “different tort intended”)

BATTERY

Definition:  “the intentional infliction of a harmful or offensive bodily contact”

act must be volitional

Intent; intent to commit assault which turns into contact w/body is sufficient intent for battery

∆ is liable for any consequences which ensue 

accidental contact w/intent to scare is sufficient

children, depending on age, can have the requisite intent (R child of same age test applied), Ellis v. D’Angelo
Harmful or offensive contact; “offensive” conduct is determined by a RP standard; extends to personal effects (Fisher v. Carousel)

Medical battery = lack of consent, Mink v. U of Chicago (DES)

π need not be aware (no fear necessary)

ASSAULT

Definition:  “the intentional causing of an apprehension of harmful or offensive conduct” 

Intent

Intent to create apprehension; intent to frighten is sufficient

Intent to make contact; intent to commit a battery is sufficient

No hostility necessary

“Words alone” rule: usually words aren’t enough to constitute an assault

Special circumstances: in certain circumstances words may be enough; words may negate an assault

Imminence: harm threatened must be imminent; threats of future harm usually don’t constitute assault; ∆ must appear to be able to carry out threats to π

π must be aware of the threatened conduct; does not have to have “fear”; apprehension usually judged by RP standard

RST:  if fear is intended and fear results, ∆ is liable even to a super-sensitive person

Threat to third persons are not actionable (even loved ones)

Conditional threats can be actionable unless the ∆ has the legal right to compel the π to perform the act in question, has a privilege to enforce action and does not use unreasonable force in presenting the choice between contact and compliance

Abandonment of attempt is not a defense if π has already suffered apprehension 

FALSE IMPRISONMENT

Definition:  “the intentional infliction of a confinement”

Intent: π must show that ∆ intended to confine him; “substantial certainty” is sufficient

omission of duty may constitute confinement (but not if confinement is inadvertent and ∆ is “going about his business”)

transferred intent applies

“Confinement” must have definite physical boundaries; confinement must be within certain boundaries 

way of escape is irrelevant if π doesn’t know about it; means of escape must be “reasonable” (no danger to him, property, etc.)

Means used

Threats are sufficient to confine π if ∆ appears to have the ability to implement threats; they may be explicit or implied; they may be to third persons or property; they must involve imminent harm (not future)

π’s own desire to clear his name is “voluntary” - not confinement

∆ threatening arrest is not sufficient

Assertion of legal authority may constitute confinement if ∆ has no “right” to make an arrest; actual submission to authority required for claim; private citizen can be an “instigator” if : 

an unlawful arrest has occurred and 

the ∆ must have actively aided the arrest

If π consents to confinement it is not actionable unless ∆ subsequently refuses to release π, Whittaker v. Sanford (cult), Teel v. May Dept. (shoppers)

π must be aware of confinement while he is suffering it (new view:  π does not need to be aware if he suffers harm)

π can recover damages for (i) injury sustained in escape (confinement invites escape), (ii) loss of time, (iii) physical discomfort/inconvenience, (iv) mental distress, etc.

INTENTIONAL INFLICTION OF MENTAL DISTRESS

Definition:  “intentional or reckless infliction by extreme and outrageous conduct, of severe emotional or mental distress, even in the absence of physical harm”, State Rubbish v. Siliznoff
Intent: intent to cause, substantial certainty or recklessness sufficient (recklessness must be more than negligence); intent to commit other tort usually is not sufficient

Transferred intent is not generally applicable to emotional distress claims; the exception is:

Immediate family present, π present and π’s presence is known to ∆

“Extreme and outrageous” conduct required for π to recover: in determining if conduct is outrageous, ct. will take into account π’s particular characteristics and the relationship between π and ∆

for a particularly sensitive π to recover, ∆ must be shown to have been aware of sensitivity, Eckenrode v. America Ins. (widow trying to collect benefits)

insulting words are usually not enough

common/public carriers are held to a higher standard

no recovery for profane language or annoyance

Actual severe distress necessary: seeking medical aid is a good indication; ct. will use RP standard to evaluate whether there was emotional distress (this does not apply where ∆ has notice that π is unusually sensitive)

2.  INTENTIONAL INTERFERENCE WITH PROPERTY
TRESPASS TO LAND

Definition:  “person enters (or causes a third person to enter) π’s land”

wrongfully remaining (even if initial entry was rightful)

failure to remove an object from π’s land (which ∆ has duty to remove)

Intent:  at English common law liability was strict; now strict liability is rejected except for “abnormally dangerous activities”

no intent to harm necessary, only intent do action that is trespass, Cleveland Park Club v. Perry (swimming pool)

mistake (as to whether he has a right to be on land) is no defense; the reasonableness of his mistake is irrelevant (unless π has created mistake) but accident is a defense (removes intent)

Negligence:  under negligence section; if there is no damage there is usually no liability

Damages:  intentional trespass allows nominal damages

once trespass is established, ∆ is liable for virtually all consequences (in spite of non-foreseeability)

When trespass is continuing (∆ has left something on π’s land) usually only one recovery is allowed

Only the possessor (not necessarily owner) of land can bring action in trespass

Invasion with object is also trespass

substantial certainty of the entry is sufficient

blasting activity that indirectly causes damage can be sufficient

Particles and gasses can constitute trespass; intangible matter is not (light, noise)

Air space question has not been clearly decided; federal courts seem to allow flights under a minimum altitude to be trespass; other courts have allowed πs to sue under nuisance theory; RST says:  recoverable if flights enter immediate air space and affect π’s use and enjoyment of his land

Under surface was traditionally allowed, but now actions are being allowed under nuisance theory

TRESPASS TO CHATTELS

Definition:  “”intentional interference with a person’s use or possession of chattel”

Intent:  no intent to harm necessary

Mistake is no defense but accident is a defense (removes intent)

There must be actual harm to chattel; no nominal damages awarded

Loss of possession (for any time period) is deemed to be a harm

if ∆ is still in possession of chattel, he may return it to π to mitigate damages

Possessor or owner can sue, but a possessor must have at least a “colorable” claim to chattel

CONVERSION

Definition:  “∆ exerts dominion or control as to so substantially interfere w/ π’s possession or ownership of property that it is fair to require ∆ to pay full value of property to π” (forced sale)

property may be tangible or intangible (if related to a document, i.e., insurance policies)

π must demand return of goods and be refused by ∆

“intentional” refusal necessary (if ∆ has lost goods, π must take action under negligence)

∆ is allowed time to check validity of π’s claim 

Intent:  no intent to harm property necessary, only intent to exercise dominion or control

mistake is no defense, but if ∆’s mistake was due to negligence, then π must take action under negligence tort

Evaluation of ∆’s act (any one of these may be sufficient for conversion):

extent and duration of ∆’s dominion/control of property “in defiance of π’s right”

∆’s “good faith”

harm done to property

inconvenience and expense to π

Different ways to commit:

Acquiring possession by fraud or thievery

Bona fide purchaser of 

stolen goods is liable for conversion except in the case of negotiable instruments (in some jurisdictions, ∆ is not liable if he’s willing to give the property back)

defrauded goods is not liable

Bailor is not liable if he has no knowledge that the goods belong to someone else

Agent/servant is not liable if he has no knowledge that goods belong to someone else as long as he has not negotiated the transaction

∆’s removal of goods may make him liable for conversion if it constitutes serious interference w/ π’s possession and control, Zaslow v. Kroenert (cotenants)

Transfer to third person may constitute conversion

bailors not liable unless actual owner demands goods and bailor doesn’t give them to him

Withholding good (refusing to return to owner) may constitute conversion depending upon the seriousness of the interference w/ π’s possession and control of goods

Destruction or substantial alteration of goods may constitute conversion depending on the seriousness of the interference w/ π’s possession and control of goods

Use of goods may constitute conversion depending on the seriousness of the interference w/ π’s possession and control of goods

assertion of ownership w/o interference is not conversion

Possessor or owner can sue, but a possessor must have at least a “colorable” claim to chattel

3.  DEFENSES TO INTENTIONAL TORTS
GENERAL

π must plead “no consent” (part of prima facie case) - actual consent bars recovery

∆ must plead privilege (defense imposed by law - implied-in-law consent)

mistake is never a defense, unless it allows ∆ to gain defense of a privilege

CONSENT

Express/explicit consent (by words or conduct) by π bars recovery for an intentional tort

Implied consent

Objective manifestation of assent by π relieves ∆ of liability (use RP test for what ∆ would have believed), O’Brien v. Cunard
If π has manifested his consent to third parties, consent is implied

Custom (of consent by a person in π’s position w/no notification to the contrary) may be implied consent

Inaction may be implied consent (use RP test for what ∆ would have believed, unless ∆ had specific knowledge of no consent)

Lack of capacity may negate any consent by π (minor, incapacitated, etc.), Elkington v. Foust (child abuse)

Consent as a matter of law in spite of lack of capacity where all of the following exist:

π incapacitated;

emergency situation (safeguarding life or health makes action immediately necessary);

lack of consent not indicated; and

RP would consent in circumstances

Doctors may get consent from a guardian/relative for a minor, and must get consent if all of above exist and relative is available

Court orders may be considered consent where parents fail to permit lifesaving treatment

Exceeding scope of π’s consent will negate defense (however, π consents to acts not consequences)

Emergency may allow doctors to go beyond scope of consent (for reasons in C.1. above), but only in emergency, Kennedy v. Parrot (ovarian cysts removed in appendectomy) ; “desirable” surgery is no defense

Hospital consent forms and other “broad” consents may allow surgeons to exceed the scope of original consent, but some courts have found them too vague, Rogers v. Lumberman’s Mutual Casualty (hysterectomy)

Professional athletes usually are considered to consent to playing the game by the rules or as it is usually played and therefore cannot sue other players unless there is an intentional violation of the rules, Hackbart v. Cincinnati Bengals
Consent is rendered ineffective by a mistake on the π’s part when the ∆ is aware of/induced mistake (mistake must be related to some essential part of the transaction - not “collateral” matter), Markley v. Whitman (boy injured by classmates dangerous game)

Medical cases:  active misrepresentation negates consent, but non-disclosure is negligent

consent is rendered ineffective by π’s mistake of law (i.e., false arrest)

If π consents under duress, consent is ineffective if the duress was immediate and serious

Consent to criminal acts is usually ineffective if the act is a “breach of the peace” (except in 8 states where consent is effective even if act consented to is criminal)

If the relevant statute protects a class of persons, then consent is always ineffective (i.e., statutory rape)

SELF-DEFENSE

Generally

Questions to determine if privilege exists:

was ∆ privileged to use any force?

was ∆ privileged to use degree of force used?

Force may be used to prevent threatened harmful or offensive bodily contact or confinement/imprisonment, whether it is intentionally imposed or not

∆ bears burden of proving existence of privilege

Jury determines reasonableness of actions

Apparent necessity; ∆ must reasonably (even though mistakenly) believe that there is a threat

no defense for abnormally paranoid or timid ∆, standard is RP in ∆’s position

BWS sometimes allowed, State v. Leidholm
Only for protection

Retaliation not allowed, once adversary is defenseless ∆ may not use force

Imminence of harm necessary unless there is no later chance to prevent danger (i.e., BWS)

Degree of force must be only to protect against imminent harm (reasonable), but harm may be minor

Deadly force can only be used when ∆ is in danger of death or GBH and deadly force is necessary to prevent such harm; no escape possible, Commonwealth v. Drum
rape or sodomy is serious bodily harm

Excessive force is judged by RP in ∆’s position standard

detached reflection not demanded, Dupre v. Maryland Mgmt. (bellboy attacked by guest)

Duty to Retreat; courts are divided

RST view:  

retreat is not necessary if ∆ uses non-deadly force

otherwise, ∆ must retreat (if ∆ can do so safely) unless in own dwelling

in dwelling, no duty to retreat, but deadly force may not be used if there is a less deadly way

prevention of crime in dwelling allows deadly force

Injury to third person (where privilege exists) w/no negligence does not usually incur liability

DEFENSE OF OTHERS

Majority rule:  person can use degree of force necessary to defend a 3rd person (same degree rules as self-defense)

Reasonable mistake is allowed when it would be allowed 3rd person; person “steps into shoes” of 3rd person and has same privilege as that person to defend himself

Minority view:  people act at their peril, People v. Young (i.e., if 3rd person is aggressor, ∆ is liable for intervention)

DEFENSE OF PROPERTY

General rule is essentially the same as self-defense; only reasonable force to protect property

Warning required first unless (i) request to stop would be useless or (ii) violence or other harm would be immediate

Mistake

Reasonable mistake as to danger to property is allowed if invasion is actually non-privileged

Reasonable mistake as to intruder’s privilege is not allowed

Deadly force (not only that which is intended to cause GBH, but that which would likely cause GBH) is not allowed even if it is the only way to prevent invasion

Property owner can use deadly force if there is a threat of death or GBH

certain felonies are considered to threaten GBH per se:  breaking and entering a dwelling place like Burglary (day or night), so property owner can use deadly force if there is no other way to expel burglar

trespassers cannot be expelled w/deadly force on lands of the dwelling place

If property owner doesn’t have the right to use deadly force, he cannot eject the intruder if it would cause him serious injury

Mechanical devices are only allowed if the owner could use deadly force if present (i.e., protection of dwelling place, protection against serious injury to inhabitants)

Reasonable mistake allowed only if mistake would have been allowed for that particular intruder if the owner was present (i.e., injury to trespasser not allowed)

spring guns not allowed, Katko v. Briney

Warning of non-deadly protection devices must be posted unless danger is to be expected

warning will not protect owner from liability of deadly force mechanical device

RECAPTURE OF CHATTELS

Generally:  property owner sometimes has the right to use force to regain chattels; right is more limited than right to protect chattels, since owner is acting as aggressor/disturbing status quo

Necessary elements:

owner is entitled to immediate possession

return has been demanded and refused

owner is in fresh pursuit

recovery is made from wrongdoer or non-bona fide purchaser

reasonable force used (NEVER deadly force)

Reasonable mistake is usually not a defense, except in some shoplifting situations

Wrongful taking (not willful surrender) must have taken place, Kirby v. Foster (bookkeeper) (however, cts. have made different rulings based on possession vs. custody)

possession obtained by fraud is considered wrongful taking, Hodgedan v. Hubbard

repossessor can repossess but only w/o force
force is any invasion of π or his property

Owner regaining property has right to use self-defense in connection w/violence that ensues, except he can only use deadly force if he has no safe retreat

Merchant is usually allowed to temporarily detain a suspected shoplifter who is reasonably suspected of shoplifting

for a reasonable time

time of detention must be very limited, usually only 10-15 minutes

in a reasonable manner

merchant may not use detention to coerce payment

merchant may not attempt to obtain a confession, Tell v. May Department Stores
detention must be on or immediately nearby premises

on reasonable grounds

merchant may not arrest suspected shoplifter (if a crime has not been committed, would give rise to false imprisonment)

Property owner may use reasonable force to enter the wrongdoer’s land to regain property

entry must be made at a reasonable time and in a reasonable manner

use of force to enter land may be used only if property owner would be justified in using force against the wrongdoer (reasonable force only)

if property is on land of 3rd party, property owner may enter to regain property but is liable for any substantial damage

if it’s property owner’s fault that the property is on 3rd person’s land, he may not enter

RE-ENTRY ON LAND

Property owner who has been deprived of his land may sometimes enter it by reasonable force to regain possession

he may be liable for injury to possessor as a result

Landlord usually has no right to use force to eject tenant who is overstaying the lease

reason:  there are legal options available to eject tenant

landlord may enter w/o force generally, and if the lease allows him to use force he sometimes may be able to use it

NECESSITY 

General rule:  ∆ is allowed to harm innocent π’s property if there is a “public” or “private” immediate necessity to prevent imminent harm to ∆ or to 3rd persons/the public at large and there is no other way to prevent disaster

“public necessity” does not require ∆ to reimburse π for damage, “private necessity” does

Public necessity privilege is allowed to prevent disaster to a substantial number of people

public officials or private persons may have this privilege, Harrison v. Wisdom (army + liquor)

necessity must be reasonably apparent (whether it actually exists or not)

some statutes require public to reimburse injured π

could theoretically apply to injury to a person

Private necessity privilege is similar to public except damage is to π, Ploof v. Putnam
private necessity can apply in less than drastically dangerous situations, but potential harm to π’s property must be weighed against damage ∆ seeks to avoid, Crescent Mining Co. v. Silver King (business interest protected)

Actual damage necessary for π to bring claim: if there is actual damage, ∆ must reimburse π, Vincent v. Lake Erie (moored boat)

Owner may not resist exercise of privilege or he may be liable for damages

Privilege does not usually extend to taking a life

ARREST

General privilege exists for law enforcement officers to arrest people if they follow proper procedure (even if person turns out not to be guilty)

Common law rules

Arrest with warrant, assuming the warrant is “fair on its face” is privileged

mistaken identity or unreasonable force defeats privilege (even if mistake is reasonable)

“trespass ab initio”; virtually extinct provision that made any deviation from proper procedures at any point reason to make the whole arrest tortious

Arrest w/o warrant (complex)

Felony or breach of peace in presence of officer or private citizen allows arrest

Reasonable belief that a past felony has been committed allows officer to arrest person he reasonably believes committed it; private person has same right only if person actually committed felony

Past breach of the peace, unless committed in the presence of the officer or person, is not a cause for arrest

Misdemeanors usually do not give rise to the privilege to arrest

Reasonable force may usually be used

Prevention of felony which threatens human life or safety allows deadly force to be used if there is no other way to prevent it

Apprehension after crime only allows deadly force to be used if it is the only way to prevent escape and suspect poses a significant threat of death or GBH to the officer or others, Tennessee v. Garner (Sup. Ct.)

Warning must be given if possible

In a few situations there is a privilege to use force in resisting an unlawful arrest, but never deadly force

DISCIPLINE

Generally a job or status can give a person the privilege of maintaining discipline and so may use force/restraint to effect such discipline (i.e.., parents, teachers, military officials)

Only reasonable force may be used (degree depends on all particularities of event)

JUSTIFICATION

Catch-all defense used when conduct of ∆ is justified but doesn’t fall into any of the other categories

4.  NEGLIGENCE
(Generally)
COMPONENTS OF NEGLIGENCE

Generally:  conduct imposing an unreasonable risk upon others

Prima facie case

Duty

Breach

Proximate cause

Injury

some jurisdictions require that π be free from contributory negligence, large majority treat it as an affirmative defense

π has the burden of proving all elements, including that ∆ did not exercise reasonable care, Brown v. Kendall (fighting dogs)

UNREASONABLE RISK - REASONABLE CARE

Generally - breach of duty:  π must show that ∆’s conduct imposed an unreasonable risk of harm to π (or π’s class)

∆’s conduct must not be reasonable under the circumstances; it is not judged by results, but at the time it occurred, Blyth v. Birmingham, Nitroglycerine Case
it is negligence to leave inherently dangerous objects laying around, but for non-inherently dangerous objects π does not have to anticipate negligent conduct of another, Lubitz v. Wells
Balancing test for “unreasonable risk of harm”:  would a RP have anticipated and tried to avoid danger?

Hand Formula:  B<LxP (Burden of avoiding risk < gravity of potential injury x probability of occurrence of harm), marginal costs used, Davis v. Con Rail (railroad inspector)

if potential harm is great probability does not have to be high to find negligence

B includes social cost/utility of conduct to society (“would society be better off if all ∆s were allowed to act this way?”), Beatty v. Iowa Rail (horse frightened by train)

B also applies to injury/duty to other people

evaluation focuses on care taken in carrying out activity - not social utility of actor’s engagement in activity

If conduct is not unreasonable, danger must be foreseeable, Van Skike v. Zussman (toy lighter)

THE REASONABLE PERSON

Objective standard:  “reasonable person of ordinary prudence” in the position of ∆

Physical characteristics of ∆ included in objective standard

Physical disability is RP w/that disability

sudden (unexpected) disability is taken into account

R blind person standard applies; sometimes requires that blind person take more care (crossing street), sometimes less (falling into an unmarked pit, Smith v. Sneller)

Mental characteristics are not included in RP standard (would be impossible to administer)

mental characteristics are taken into account for children and sometimes for imbeciles (RST disagrees w/not holding imbeciles liable)

mental characteristics of insane people are sometimes not taken into account; the current tendency is to take them into account

ct. wanted family of insane people to restrain them and to avoid false claims of insanity

Intoxicated ∆s are held to R sober P standard

Children are judged by the standard of a RP of like age, intelligence and experience under the circumstances (subjective standard; stupid children held to stupid child standard)

the previous arbitrary age standards no longer apply, Williamson v. Garland (boy on bicycle hit by car)
applies to “children” not “minors”

children engaged in potentially dangerous adult activity is held to RP (adult) standard (i.e., driving car)

Knowledge of RP

ordinary experience knowledge assumed

stranger to a community held to community knowledge standard

duty to investigate (driver who senses something wrong w/car)

reasonable memory

RP is not distracted except for a legitimate reason

RP is not perfect, only reasonable, Public Serv. of NH v Elliot (electrical student)

Custom adherence is assumed; not conclusive but may be sufficient absent other evidence; industry cannot set it’s own standards for reasonable care, TJ Hooper (no radios in tug - fails Hand formula), Rossell v. Volkswagen
state of the art also relevant

Emergencies: same standard of care cannot be expected; RP in similar situation standard, Whicher v. Phinney (π falls off car & hit by ∆)

if emergency is caused by ∆ he does not escape liability

people who have some special training are held to higher standard

Anticipating conduct of others; expected to extent of RP

∆ is sometimes required to anticipate the negligence of others (seeing a car swerving ahead)

∆ must anticipate carelessness of children

∆ is not usually required to anticipate that others will commit criminal or intentionally tortious acts

special knowledge may give rise to a duty, Tarasoff v U of Cal (psychiatrist/Univ.)

speech or other communication may be negligent (liability very limited by special rules)

if speech negligence leads to physical injury, regular negligence rules apply

all persons (that ∆ knew or should have known were) relying on information may sue

reliance on ∆ must be reasonable

MALPRACTICE

Superior ability or knowledge may lead to ∆ being judged by a standard higher than RP

Malpractice generally (suits against professional persons):  professional is measured by the standard of skill and learning commonly possessed by members of the profession in good standing

Good (successful) results are not guaranteed

where there are differing schools of thought, ∆ is judged by the school he follows

“school” must be in line w/at least a respectable minority of the profession

Specialists are held to the minimum standard of their specialty (higher than general practice)

Usually to prove a professional’s negligence π must provide expert testimony

standard is:  minimally qualified member in good standing

if negligence is obvious/understandable to a lay person, no expert testimony required

Occasionally professional standards are held to be negligent (following standard of profession not enough), Helling v. Carey (glaucoma test - fails Hand formula))

historically, professional was only judged by the standard in his community; law is changing to allow general national standards, Bly v. Rhoads
standard is objective

“informed consent”:  risks of proposed treatment must be discussed w/patient or negligence results

doctor must disclose all risks inherent in a proposed procedure that are so material that a patient would take them into account in deciding whether to undergo treatment, provided that patient’s well-being is not unduly disturbed by such disclosure, Miller v Kennedy

patient must prove that if he had known of risk he would not have undergone treatment

Novice is held to same standards as general profession

AUTOMOBILE GUEST STATUTES

Generally applies standard of “gross negligence”, “recklessness”, “willful and wanton disregard” (more than regular negligence)

Applies to nonpaying passengers in cars who sue driver-owner of car; reasons for enactments

ingratitude

collusion

statutes have been declared unconstitutional in various states (currently 9 states, w/2 restricted, have statutes)

intoxication is sometimes considered “gross negligence”

VIOLATION OF STATUTE (NEGLIGENCE PER SE)

“Negligence per se” doctrine:  when a safety statute has a close application to the facts of a case and the statute has been violated w/o excuse, conduct is negligent, Martin v Herzog (no lights on wagon)

π must prove causal connection between violation of statute and injury, Larrimore v. Am. Ins. Co. (exploding rat poison)

minority of states (including. NJ) allow negligence per se as evidence/rebuttable presumption of negligence only

violations of ordinances and regulations are usually only evidence of negligence

Statutes which say that violations lead to civil liability are enforced

Statute must apply to facts; guard against injury contemplated by statute

π must be a member of class of persons protected

statutes protecting general interests of state/public at large only do not apply to individuals

statute must protect against the particular harm that π wants to recover for, Gorris v. Scott
if ∆ has an excuse for violation, violation may become only evidence of negligence

some statutes impose absolute duties (i.e., child labor, maintenance of effective brakes)

possible excuses:

ignorance of need (i.e., unanticipatable break failure)

reasonable attempt to comply

emergency

greater risk of harm in compliance, Tedla v Ellman (walking on wrong side of highway)

obsolete legislation is not usually used

Contributory negligence per se  can be used but ∆ has to establish same things as π

violation, if not contributory negligence per se may be evidence of contributory negligence

negligence of π cannot be raised if duty imposed by statute is absolute, Zerby v Warren (glue sniffing minor)

Federal cases:

diversity suits must follow law of state cts.

federal suits do not have negligence per se doctrine; “implied civil remedy” must be proved (more difficult), Henthorn v. Sears (no duty to investigate compliance w/sale of firearms statute)

Compliance w/statute is not necessarily dispositive of liability/negligence

PROCEDURE IN JURY TRIALS

Burden of proof born by π

Burden of production:  π must prove duty, negligence, injury & proximate cause

burden may shift from π to ∆ and back again 

Zone 1

Zone 2

Zone 3                                                                                                                  Judge

Jury

Judge                                                                                            DV for ∆



DV for π

Burden of persuasion:  π must convince the jury that its more probable than not (preponderance of the evidence - at least 51%) that his injuries were caused by ∆’s negligence

usually never shifts from π (except in res ipsa)

Function of judge and jury:

Judge decides law

state of facts:  if reasonable people could differ on a fact, she sends case to jury

existence/extent of duty

judge may direct a verdict if there is no dispute

Jury decides facts in dispute

what really happened

did ∆ breach duty of care and did breach result in injury to π

RES IPSA LOQUITUR

Generally (the thing speaks for itself); π creates inference that, w/o showing exactly how ∆ behaved, ∆ was probably negligent;

Effect of res ipsa loquitur is to allow π to use circumstantial evidence to meet burden of production, Newing v. Cheatham
some states hold that meeting res ipsa requirements shift burden to ∆; presumption of ∆’s negligence created, Thompson v. Frankus (unlighted stairway)

Requirements for use of res ipsa

No direct evidence of ∆’s conduct

Some cts. also require that evidence of ∆’s conduct is more available to ∆

Event is of a kind that it seldom occurs w/o negligence

airplane crashes (w/o explanation), falling elevators, escaping gas/water from utility mains, Sutor v. Rogotzke (gun)

π does not have to demonstrate that there are no other possible causes

Instrument which caused injury was in exclusive control of ∆ at time of accident

most modern cts. say “more likely than not, negligence was ∆’s”

π must produce evidence negating other possibilities - not conclusive, only probable

Multiple ∆s (when π cannot show which was negligent)

if special relationship then π does not have to show which, Ybarra v. Spangard (injury on operating table)

if not, then π cannot use res ipsa (cf. exploding bottle, Loch v. Confair)

Injury was not due to π’s own action

sometimes contributory negligence precludes use of res ipsa

π must also prove breach of duty

Rebuttal evidence

General evidence of due care is usually not sufficient to shift the burden back to π

Rebuttal of res ipsa loquitur  requirements shifts burden back to π

5.  ACTUAL AND PROXIMATE CAUSE

CAUSATION IN FACT

Generally:  π must prove that her injuries are the actual, factual result of ∆’s conduct

“But for” test:  “had ∆ not conducted herself in such way, π’s injuries would not have resulted”

in cases with joint tortfeasors, nobody gets off

some states are moving towards using “substantial factor” wording in jury instructions

Concurrent (unnatural) causes, where each would have been sufficient to cause damage actually caused, are treated as “cause in fact”, Kingston v. Chicago RR (2 fires)

if damages can be separated by causes, this does not apply and ∆ is liable only for damage caused by his conduct

π must prove actual cause by a preponderance of the evidence, not to the exclusion of any other possibility

sometimes expert testimony is needed to establish actual cause, Barnes v. Bovenmeyer (Dr. didn’t discover steel in eye)

scientific evidence can also be used (especially in product liability); creates issue of how “reputable/well established” must scientific theory be?

state cts. use different approaches (sometimes any theory, sometimes only generally accepted theory)

federal cts. use “knowledge derived in a scientific method” standard (whether it has been tested)

Increased Risk, Actual Damage:  

Sometimes cts. have held ∆s liable when, by their conduct, they have increased the risk of a future harm to π and harm actually results (i.e., π recovers for misdiagnosis which reduces his chances of survival, Herskovits v. Group Health Coop., but cf. Waffen v. US DHHS - no recovery)

damages would probably be for lost percentage of years, earnings, etc.

Increased Risk, No Damage Yet:

traditional view does not allow recovery unless π can prove that it is very likely that π will get the disease

damages are either all or nothing

emerging view allows recovery

damages are percentage of chance of getting disease

both views allow recovery for medical attention to monitor condition

sometimes π can recover for mental distress in connection with fear due to increased risk of disease

Multiple fault (double fault and alternative liability):  where π has shown that 2 ∆s were negligent but only one could have caused the injury - ∆s have to show that the other caused the harm, Summers v. Tice (2 ∆s shoot)

The “market share” theory:  where there are more than 2 negligent ∆s, if they cannot prove who was negligent, they are liable for their market share of the product (usually used in product liability)

Exculpation not always allowed unless ∆ can prove he never manufactured product

National market share usually used

Joint and several liability not usually enforced (only market share)

unless ct. finds “enterprise liability” (industry-wide cooperation), here joint and several liability is more likely to be assessed

Socially valuable products don’t usually give rise to market share doctrine

“Indeterminate π” (general harm has occurred but its not clear to who):  ct. often allows a recovery by class (aggregate recovery)

each member must show exposure and injury but not preponderance of the evidence

PROXIMATE CAUSE GENERALLY

General (“legal cause”):  limitation on liability of ∆ for farfetched injuries; policy determination that ∆ cannot be liable for all consequences, no matter how improbable or far-reaching, of his actions, Palsgraf v. LIRR
PROXIMATE CAUSE - FORESEEABILITY

Generally, there are two conflicting views:

any direct cause incurs liability

foreseeable/scope of risk limits liability (foreseeability of injury and person injured)

Direct Cause Rule:  any injury directly caused by ∆ incurs liability (excluding any injuries due to superseding causes)

act must be negligent, but injury does not have to be foreseeable, Polemis case (almost overruled, but then almost reinstated)

argument against:  it would lead to unlimited liability

argument for:  innocent party should not bear burden of loss, ∆ did not measure up to standard anyway

Foreseeability Rule:  ∆ is liable only for consequences foreseeable at the time he acted

Wagon Mound No. 1 creates foreseeability rule

Unforeseeable π (even w/negligent conduct to another person) does not create liability, Palsgraf v. LIRR
“negligence in the air” does not create liability

dissenting opinion says that every person has a duty of due care to society (limited by “natural and continuous sequence”)

Foreseeability Rule is generally accepted w/certain exceptions:

if π suffers foreseeable injury, ∆ is liable for any subsequent unforeseeable consequences (assuming no intervening causes)

Egg-shell skull; ∆ takes π as he finds him

π as rescuer may not be considered foreseeable (cf. Wagner v. Int’l RR, Herbert)

foreseeable but highly unlikely harm, Wagon Mound No. 2
same class of harm (foreseeable from negligent conduct) but not same manner

π part of foreseeable class (even if specific π was not foreseeable)

The “extraordinary in hindsight” rule (RST):  ct. looks back from harm to negligent conduct to determine if the resulting harm was highly extraordinary (including knowledge of which ∆ was not aware); if it was, no liability for ∆

PROXIMATE CAUSE - INTERVENING CAUSES

Definition:  a force which takes effect after ∆’s negligence and contributes to that negligence in producing π’s injury

Superseding cause is a cause sufficient to prevent ∆’s negligence from being proximate cause of injury - cancel ∆’a liability

Distance is time, space & foreseeability determine

Foreseeability rule:  

Test:  if ∆ should have foreseen possibility of intervening cause occurring OR kind of harm suffered by π, then ∆’s conduct is proximate cause

Foreseeable intervening causes may actually be what makes ∆’s conduct negligent

if intervening cause is “act of God”, then ∆ is not liable unless “act of God” produces same result as ∆’s negligence

risk of harm from intervening cause must not be only foreseeable, but ∆’s conduct must increase the risk of harm from intervening cause

Foreseeable negligence of 3rd parties does not necessarily remove liability from ∆, Godesky v. Provo City (electrified wire)

Dram Shop Acts:  tavern owners liable for accidents caused by drunk clients who they served alcohol to knowing they were drunk

NJ has created liability also for social hosts of drunken guests

Criminally or intentionally tortious conduct, if it is foreseeable, does not become a superseding cause

Cases that weaken “foreseeability” rule:

normal intervening causes are not superseding causes

attempted escape from danger created by ∆ (unless it is completely irrational or bizarre)

3rd party attempting rescue resulting from ∆’s conduct - ∆ may be liable to rescuer and rescuee (unless rescue is performed in a grossly careless manner), Wagner v. Int’l RR (Herbert)

medical aggravation of injury (even if it was previously existing)

normal medical malpractice is not a superseding cause (including ambulance collision)

lowered vitality leading to a disease not superseding

subsequent accidents not superseding

suicide produced by insanity caused by ∆’s conduct

Unforeseeable intervention, foreseeable result:  intervention is not superseding cause

crime or intentional tort will usually be superseding cause

Unforeseeable intervention, unforeseeable result:  intervention is usually superseding cause

Extraordinary act of nature

Key in ignition-thief steals car (sometimes, if it’s not judged negligence per se based on statutory interpretation or unusual circumstances)

Dependent vs. independent intervention used to decide if intervening cause is superseding:  

dependent intervention is response to ∆’s conduct 

independent intervention would have occurred even if ∆ had not been negligent

test is not dispositive

SHIFTING RESPONSIBILITY

∆ may attempt to shift liability to 3rd party:

Contractual agreement may shift liability if enforcement is not in contradiction w/public policy

Third person’s failure to discover defect will not ever remove liability from manufacturer; manufacturer must take all reasonable steps to remedy danger

if third person does discover, manufacturer is not automatically absolved but still must take all reasonable steps

6.  JOINT TORTFEASORS
JOINT LIABILITY

Generally:  If more than one person is the proximate cause of π’s harm, and the harm is indivisible, each ∆ is liable for the entire harm; liability is “joint and several”

π can sue each or both of them, but can only recover the total damage

∆s can be

concurrent tortfeasors (∆s’ independent acts concurred to proximately cause the injury

NY law limits tortfeasors whose contribution is equal to 50% or less to be liable for their equitable share

joint tortfeasors (∆s who acted in concert)

liability for divisible harms is separate

Rules on apportionment

Action in concert gives rise to joint and several liability

cts. sometimes divide seemingly indivisible harms (i.e., nuisance)

where it is difficult to separate the harms the ct. sometimes shifts the burden of dividing harm to ∆s

Successive injuries often gives rise to apportionment 

Overlapping can give rise to partial apportionment (i.e., where ∆1 shoots π in leg and ∆2 negligently treats wound, ∆1 is liable for all injuries but ∆2 is liable for results of negligence)

Indivisible harms

Death or single personal injury

Fires or other destruction, Kingston v. Chicago RR
ct. can apportion between guilty and innocent causes; ∆ is only liable for guilty portion

ct. can reduce ∆’s liability on account of potential diminution of value of destroyed article/person, Dillon v. Twin State Gas (in death fall, boy is electrocuted; ∆ only liable for boy’s life between electrocution and death by the fall)

π is entitled to one satisfaction only; ∆s in total are only liable for total damage

RELEASE

Significance of Release:  π may release one ∆ from liability

Common Law:  release of one ∆ had effect of releasing all ∆

unless forgoing suit was contained in a “covenant not to sue”

Current majority view:  π can release one ∆ while preserving his rights against others if the release specifically says so or (RST) there is other external evidence

release releasing “all others” may not be enforced by the ct.

CONTRIBUTION

Generally:  ∆ who is jointly and severally liable and who has paid the whole cost can sometimes get partial reimbursement from the other ∆s

Willful or intentional tortfeasors has no right to contribution form other ∆s

negligent tortfeasor does

Amount if contribution is allowed, cts. usually require each ∆ to pay equal share

Comparative negligence states allow ∆ who has paid more than his share (as found by jury) to collect from other ∆s

Limits on doctrine

Not available in intentional torts in most states

Contribution ∆ must have liability to π

contribution usually not allowed where ∆ is immune from suit because of workers’ comp., automobile guest statutes, inter familial immunity

Settlements

Settlement by contribution π: ∆ who has settled w/π can get contribution from other potential ∆s, but ∆ must prove other ∆s were actually liable and that the settlement amount was reasonable

some states require a judgment to have been rendered before ∆ gets contribution from other potential ∆s

Settlement by contribution ∆

Traditional rule:  ∆ who has settled can be sued for contribution by another ∆ against whom judgment was rendered

“Reduction of π’s claim” rule:  some cts. have only allowed reduction of π’s claim against judgment ∆ by a pro-rata share

“No contribution” rule:  some cts. discharge a settled ∆ from liability

“Mary Carter” agreements:  settling ∆ remains a party and has incentive to help π obtain a large recovery against non-settling ∆s

most cts. allow “mary carter” agreements but require that they are disclosed to judge and jury before trial

some cts. disallow (Tex., Florida)

INDEMNITY

Definition:  indemnity is a 100% shifting of liability from one ∆ to another

RST rationale is based on “unjust enrichment” of one ∆

No general rule; sample situations

Vicarious liability:  if one ∆ is only vicariously liable for other ∆’s conduct, the former will be indemnified

Failure to discover defect/prevent another person’s conduct:  i.e., manufacturer must reimburse retailer/ultimate user for defect in product of which retailer/ultimate user was not aware

can also apply to contractor/home owner

if failure to discover fault is negligent, some cts. will not allow indemnity (but may allow contribution)

Contract providing for indemnity

Other possible but less likely indemnification situations:

a negligent ∆ could be indemnified by an intentional/willful ∆

original ∆ who has paid for later consequences may be indemnified by ∆ who has made original injury worse

7.  DUTY
DUTY GENERALLY

Concept:  “ the duty of ∆ to behave towards π with the degree of care that a RP would exercise in like circumstances”

in some circumstances ct. will say ∆ owes more or less care to π (i.e., common carriers must conform to a higher standard of care)

FAILURE TO ACT

No general duty to act (misfeasance is breach of duty; nonfeasance is not usually), Union Pacific v. Cappier (negligent π hit by train)

Duty to protect or give aid arises where there is a special relationship and there is no risk to ∆, Yania v Bigan (∆ knows π cannot swim, taunts him to jump in water and does not save), Ward v. Moorehead Seafood (∆ selling bad fish & not warning)

Exceptions to rule

Common Carriers and Innkeepers have a duty to furnish assistance to patrons/guests

Businesses have duty to furnish assistance to business visitors, Ayres & Co. v Hicks (boy caught in escalator)

Employers and universities have duty to employees/students but not to the extent that protect them in their private lives

Injury due to J’s conduct or instrument under her control gives ∆ duty to render assistance

some states have enacted “hit and run” statutes

If ∆ and victim are co-venturers/engaged in a common pursuit, ∆ has duty to render assistance to victim

Assumption of duty:  once ∆ has voluntarily begun to aid π, she must proceed w/reasonable care and discontinue care to leave π in worse situation than when ∆ began assistance

Preventing assistance by others creates liability

Pre-employment physical exam:  employers must follow through w/fitness for job testing once begun

“undertaking assistance” can be:

past custom of warning/assistance

promise to assist usually not enough but some cts. are starting to allow promises to be enough

Duty to control others can cause liability where there is a special relationship between:

∆ and π (i.e., common carriers-passengers, innkeepers-guests, hospital-patient, school-student, parent-child, business-patron)

∆ and 3rd person, Tarasoff v Regents of U-Cal. (i.e., car owner-other drivers, surgeon-assistants)

∆ only has to use reasonable care

“good samaritan” statutes have been enacted in some states requiring people (and Drs.) to help others in peril if there is no danger to themselves  and not precluding their liability except for gross negligence/expectation of renumeration, Soldano v. O’Daniels (not allowing rescuer to use telephone to call police)

EFFECT OF A CONTRACT

π must decide whether to sue in torts or contracts

damages are more limited in contracts

contract actions tend to have longer statute of limitations

failure to perform a contract usually sounds in contract law except w/respect to common carriers and misrepresentation

partial/negligent failure to perform all of a contract can lead to a tort suit 

insurers failure to settle at a reasonable price 

parties to contracts have duty of ‘good faith” and “fair dealing”

MENTAL SUFFERING

∆ has a duty to not cause mental suffering; injury must be accompanied by physical impact

Mental suffering w/o physical impact is usually not allowed; rationale:  to avoid fraudulent claims

If there are no physical symptoms, recovery is not allowed

Exceptions allowed:  (i) transmitting message which would be expected to cause emotional suffering if erroneous, (ii) negligent mishandling of corpses

General rule has been abandoned by some states if there can be “some guarantee of genuineness in the circumstances of the case” (misdiagnosis of syphilis case)

The “at risk” π:  when π’s health has been placed at risk, but so far shows no physical injury, π usually cannot usually recover

Where tort was intentional, cts. often allow recovery for only emotional suffering

Physical injury w/o impact recovery is often allowed by cts.

π can recover for fear for her own safety if physical injury results

Fear for other’s safety

Usually recovery is only allowed if π is in “zone of danger” created by ∆

Minority is abandoning the “zone of danger” requirement, Dillon v Legg (daughter killed); requirements for recovery outside “zone of danger”

π must be closely related to victim

π must have been present at scene of injury

π must have been aware that injury was being caused

π must have suffered serious emotional distress as a result

UNBORN CHILDREN

Modern view:  unborn children can recover

some cts. have ruled that the child must be “viable” at the time of injury, but MOST allow recovery at any time; RST cautions that there must be evidence of injury, which can be difficult to show if embryo is very young

cts. are split over stillborn child as result of injury; depends on local wrongful death statutes

cts. are split over Pre-conception injuries (injury to reproductive system of mother)

Wrongful life actions:  

cts. do not allow action for illegitimacy

a few cts. have allowed parents to recover for faulty contraception

NJ has allowed a child to recover for medical expenses for detectable congenital defect/parents to recover for emotional suffering

PURE ECONOMIC LOSS

Traditional rule:  no recovery for purely economic loss no matter how foreseeable; however, tacking on economic damages to personal/property injury has always been allowed

Rationale:  prevention of open-ended liability

Modern approach:  weakening of traditional rule

when πs are part of a foreseeable, identifiable class, People Express v Consolidated Rail, Union Oil v. Oppen (oil spill & fishermen)

No clear rule has emerged; concerns are:  foreseeability of injury, number of πs that could recover, moral blameworthiness of ∆

8.  OWNERS AND OCCUPIERS OF LAND (DUTY)
EFFECT OUTSIDE THE PREMISES

Landowners are generally liable for conditions on their land which poses an unreasonable risk to people outside of it

Natural hazards:  owner has no duty to remove/guard against it

cts. sometimes distinguish between populated and unpopulated areas:  owners probably have to inspect/remove rotten trees in populated areas

Artificial hazards:  owner has duty to prevent unreasonable risk of harm to people outside property when danger results from a condition that he has created

danger to people on public road and reasonably foreseeable deviations from public road

necessary above-ground objects (mailboxes, telephone poles) do not usually impose liability

Landowner may be required to control conduct of people on her land

employees (respondeat superior)

contractors

others, i.e., hotel owners, baseball park owners

GENERAL LIABILITY ON PREMISES

possessor of land, not necessarily owner, is liable/beneficiary

employees and family members also are beneficiaries

3rd persons on land are not beneficiaries (they are judged by regular RP standard)

TRESPASSERS (people who come onto land unlawfully - LEAST LIABILITY)

General rule:  landowner owes no duty to trespasser

Exceptions (to no duty rule)

Constant trespass on limited area gives rise to liability of landowner to make premises safe/warn of invisible danger

most common example:  railroad crossings

Discovered trespassers give rise to liability of landowners to exercise reasonable care for their safety

clearly applies re:  owners activities/artificial conditions - not so clearly re:  natural conditions (maybe w/children)

applies where there is actual discovery and where owner should know of trespasser

usually owner can just warn trespasser of danger 

if trespasser ignores warning, landowner must use other means to avoid harm

Trespassing Children usually create more liability for landowner; conditions that create more liability (than normal adult trespasser/continued trespasser):

owner’s knowledge of likelihood of trespass (on particular area)

owner’s knowledge of dangerous condition causing unreasonable risk of GBH or death

child must not have realized the danger (because of youth)

benefit must be slight when weighed against risk to children

owner must fail to use reasonable care to eliminate danger/protect children

other issues:

conditions apply only to artificial conditions - not activities or natural conditions (where child should have been aware or unreasonable cost of protecting against danger)

No duty of inspection

LICENSEES (people on land w/owner’s consent/social guests)

Social guests usual category (only becomes invitee if presence gives the landowner economic benefit)

firefighters, etc. (emergency workers)

Duty to licensees (basically to put licensee in same position as self):  

No duty to inspect for unknown dangers/take special precautions

Duty to warn of invisible known dangers (but NOT to remedy them)

Duty to use reasonable care in activities on land to protect licensees - also discover their presence

automobile passengers are licensees

INVITEES (people on land w/owner’s consent/business visitors - MOST LIABILITY)

Duty to invitee:  reasonable inspection to find hidden dangers + affirmative action to remedy hidden dangerous conditions

Definition of invitee

people who are invited on land to conduct business (directly or indirectly) - business visitors

visitor does not have to engage in business but only have general business relationship w/landowner

sales-people/job seekers are invitees as long as they reasonably believe that they may have business on premises

“Open to public”:  people who come on land as result of invitation to public and use land for purpose for which it is held open - public invitees

Implied assurance that premises is made safe for them

public figures:  postal carriers, safety inspectors, etc.

Scope of invitation may be exceeded and invitee becomes licensee or trespasser

test for scope:  what invitee reasonably believes

if invitee goes into area he knows is not open for his own benefit (not purpose of landowner) he becomes licensee

if invitee remains for longer period of time than reasonably necessary for original purpose he ceases to be an invitee

Duty of due care:  reasonable care must be used for invitees

Duty to inspect (reasonably) premises for hidden dangers (even if owner has not created such dangers)

Warning necessary, but sometimes not enough where owner knows it probably will not be enough (i.e., distraction of shoppers)

Duty to remove unreasonable risks or risks invitee will probably forget about

no duty to remove obvious risks, Paubel v. Hitz (mailman slips)

Duty (what constitutes reasonable care) varies w/use of premises (mall owner has more duty than private homeowner)

Control over third persons may be required by reasonable care

no duty when store is robbed

REJECTION OF CATEGORIES

Generally:  some states have started to reject the distinctions above and required a RP standard of due care

NY has changed standard to foreseeability is measure of liability; reasonable care must be used (who π is and what he’s doing on land is relevant), Basso v. Miller (rescuer injured at Ice Caves park)

LIABILITY OF LESSORS AND LESSEES

Lessee (tenant) becomes “owner” and assumes same liability while in possession of premises

common areas still “owned” by landlord

Lessors are generally relieved of liability (even for dangerous conditions); Exceptions:

Lessor is liable (to lessee and others) for dangers existing prior to lease which lessor should know about but which lessee has no reason to know about

Lessor has no duty of inspection

If lessor knows that premises will be “open to public”, he has a higher duty 

duty of inspection

defect must exist prior to lease

liability not relieved by promise of lessee to repair defect

unless lease contains express promise to do so

Common areas are lessor’s responsibility and he may be liable to lessee or anyone who uses area w/lessee/lessor’s permission

applies to natural conditions as well as artificial (snow on steps, etc.)

Lessor contracts to repair

action allowed only for injury due to no exercise of reasonable care in repairing

Negligent repairs w/o warning give rise to liability of lessor

some cts. hold that for recovery, danger must have been worsened by lessor

most cts. allow no liability where lessee is aware of negligent repairs (even if injury is to 3rd party)

liability holds if negligent repairs are done by independent contractor (lessor cannot delegate duty)

Lessors are usually not liable for ‘security’ of premises, but this is changing

Liability for effects outside premises

lessor is liable for unreasonable dangers in existence at time of lease

lessor not liable for conditions arising under lease unless he has contracted to repair

lessor is not liable for unreasonably dangerous activities carried on by lessee unless he knew of danger to persons outside at time of lease

Some cts. are returning to a general (RP) negligence standard for lessors

Some cts. have held lessor strictly liable for latent defects existing at time of lease

VENDORS

Vendor’s liability is usually gone when he sells land; Exceptions:

Concealment of condition known (or should be known) to vendor but unknown to vendee (only until time vendee discovers defect)

if no active concealment, then liability only extends to “reasonable opportunity” for vendee to discover defect 

Builders-Vendors are often subject to product liability negligence or strict liability theory 

Vendor may be liable for dangerous conditions that exist at time of sale 

9.  DAMAGES

PERSONAL INJURY DAMAGES GENERALLY

Actual injury required - NO NOMINAL DAMAGES

Injury must usually be physical

Once physical harm is established, π can recover for:

compensation for physical harm

economic loss stemming directly from injury (medical expenses, lost earnings (future & past), etc.)

physical pain (suffering up to trial + future suffering)

mental distress

fright/shock

humiliation (due to disfigurement, disability, etc.)

unhappiness/depression (due to inability to lead previous life)

anxiety about the future

sometimes categories blur

Judge may allocate maximum possible reasonable award (on item by item basis)

Hedonistic damages now allowed by most cts. (damage for loss of ability to enjoy life)

consciousness of loss required - cts. are split, it is the rule in NY

sometimes this award is separate, sometimes included in “pain and suffering”

Future damages must be requested/recovered in same action (only one action per injury allowed)

π must show approximate damages that more likely than not he will sustain in the future

usually shown by expert testimony (future medical problems, shortened life expectancy), actuarial tables (future earnings)

cts. usually award only present value of future expenses (medical, earnings) - but not for pain, suffering, physical impairment, etc. (cts. may then allow for inflation)

if present value is not used, then cts. do not usually allow for inflation

some cts. have instituted periodic payments (indexed to inflation) to deal w/problem

sometimes this is forced by one party (tort reform)

periodic payments usually terminate on death of π

effects:  good for π since he won’t outlive his award, gets professional investment management but also bad since π may not actually get what jury awarded him, ∆ could go bankrupt, π cannot use lump sum

a new idea is to adjust payments from actual expenses

π often uses per-diem calculation for future awards; allowed by majority of cts.

Recovery for personal injuries is tax-free; questions arising:

calculation for future usually based on gross earnings (middle-lower income π)

past earnings calculated on net basis 

higher-bracket earnings are calculated on net basis

federal law tort cases are all net basis

usually jury must be told that calculation is on after-tax basis

“Collateral Source Rule”:  If π is reimbursed by 3rd party (unrelated to ∆) award is NOT reduced

Included payments are:

employment benefits (i.e., sick days)

insurance

social security/welfare 

free services

Rationale:  

π has usually already paid for benefits

benefits received by π should not aid wrongdoer

3rd party usually has right of reimbursement (from judgment)

Tort reform/ALI disagrees w/collateral source rule and half states have modified rule

π has duty to mitigate; cannot recover for damages which he reasonably could have avoided (i.e., by seeking adequate medical care)

∆ has burden of proof; π only has to use reasonable care

usually applied only after accident; sometimes applies to safety precautions (i.e., seat belt, motorcycle helmet)

Pain and suffering of infant usually allowed; proved by common experience, 3rd party evidence, etc.

parents probably cannot recover for witnessing suffering w/o physical symptoms

Half states have caps on pain and suffering awards

usually apply to doctors/hospitals

some statutes have been found unconstitutional at state level (so far not yet at federal)

PUNITIVE DAMAGES

Sometimes awarded when ∆’s conduct is particularly outrageous for deterrence

Negligence actions usually only allow punitive damages when ∆’s conduct is “reckless” or “willful and wanton”

currently most commonly awarded in product liability if ∆ knew of defect

this sometimes leads to bankrupting ∆s in multiple suits later πs get less $ so cts. sometimes allow ∆ to present evidence as to other actions, financial state

ALI advocates using class actions to prevent this problem

Insurability

many policies exclude punitive damages

some cts. disallow payment through coverage (saying it defeats idea of punishing wrongdoers)

Punitive damages can be assessed to employer only when employer has some personal culpability or ∆-employee was in managerial position

∆s have been attacking constitutionality of punitive damages based on:

8th amend. prohibits “excessive fines” - Sup. Ct. says this only applies to criminal liability

14th amend. requiring “due process” - Sup. Ct. says only applicable if jury is allowed unlimited discretion in deciding whether and in what amount to award punitive damages

Some states have limited or capped punitive damages

RECOVERY BY SPOUSE/CHILDREN OF INJURED PARTY

Either spouse can usually recover for loss of consortium (companionship, sex, earnings outside home, etc.)

sometimes actions have to be brought together to avoid double recovery

Parents can usually recover for injured child’s medical expenses

if child dies/is severely brain damaged for loss of companionship/affection

Historically, when parent is injured child cannot recover for loss of companionship/guidance

rationale:  to difficult/expensive to administer, Borer v. American Airlines (9 children)

since 1980, some cts. have allowed recovery if (i) minor child (ii) dependent on parent for nurture and development

Any defense which could be used against injured party can be used against π (also defense against π himself)

WRONGFUL DEATH AND SURVIVOR ACTIONS

Survival action gives $ to deceased’s estate; some allow claims for personal injuries to decedent

if there is a wrongful death action allowed, survival recovery is limited to losses/pain and suffering between injury and death

action survives ∆’s death also

Wrongful Death gives $ to spouse/children (sometimes parents if no spouse/children) of decedent

live-in lovers, step children usually not allowed to recover

elements of damages:

economic support/household services

companionship, sex, moral guidance

NY doesn’t usually allow non-pecuniary damages

usually a spouse’s remarriage is not considered (to reduce damages)

∆ may use any defenses he could have used against decedent

intra-family immunity usually prevents other family members from recovery where one family member negligently kills another

most cts. say that statute of limitations on wrongful death suit runs from death

if π gets judgment before she dies, wrongful death actions are usually barred

∆ also may use defenses against beneficiaries (contributory negligence, assumption of risk, etc.); if there are several beneficiaries, non-negligent ones may usually recover

All regulated by statute - some states allow wrongful death but not survival, etc.

10.  DEFENSES TO NEGLIGENCE ACTIONS
CONTRIBUTORY NEGLIGENCE (“CN”)

Generally:  π who does not take reasonable care to protect his own safety is barred from recovery - Complete Defense not allowing comparison of fault, Butterfield v. Forrester (obstruction in road/horse ridden recklessly)

historical rationales for CN not convincing; essentially based on fear of apportioning damages

∆ has burden of pleading and proving defense

π’s conduct judged by RP standard

children held to reasonable child of like age, experience, intelligence

insane/mentally deficient held to subjective standard

decision of what is RP left to jury

π’s negligence must be proximate cause of injury

“but for” or “substantial factor”

some cts. use “slightest contribution” test

negligent act of π must threaten same harm in same manner

π’s negligence must take place prior to the accident

if it occurs after accident it may be avoidable consequence

avoidable consequence limits damages for which ∆ is liable (apportions damages); CN makes ∆ not liable for anything

cts. have usually apportioned damages when seat-belt or excessive speed defenses invoked, Spier v. Barker (failure to use seat belt)

Conscious exposure to danger may give rise to CN defense

unless π has to give up a legal right to avoid danger caused by ∆; then cts. find CN only if π acts unreasonably (social value vs. burden/probability of harm), Tedla v Ellman

CN defense can be used only against negligent torts

cannot be used to defend intentional torts

cannot be used to defend willful and wanton/reckless torts

can be used if ∆ is only guilty of gross negligence or if π is also if π’s conduct is also willful and wanton/reckless

usually cannot be used to defend strict liability

can be used to defend negligence per se 

unless statute is enacted solely to protect π class (i.e., child labor laws)

if ∆ has “last clear chance” to avoid harm, he cannot use CN defense

not using “last clear chance” makes ∆’s conduct a superseding cause, prevents π’s cause from being proximate

various applications

π helpless - ∆ discovers danger:  all cts. bar CN defense

π helpless - ∆ inattentive:  most cts. bar CN defense

π inattentive - ∆ discovers danger:  most cts. bar CN defense

π inattentive - ∆ inattentive:  most cts. do not bar CN defense

Some cts. allow “last clear chance” where ∆ would have had last clear chance but does not because of previous negligence

majority does not agree; requires ∆ to have had actual chance to avoid harm

also most cts. do not bar CN defense where ∆’s negligence has precluded him from discovering harm

π has burden of proving “last clear chance”, Clark v. Boston RR (π hit by train)

CN can also be imputed

COMPARATIVE NEGLIGENCE

CN w/apportionment; rejects all or nothing approach; liability is divided on basis of relative degree of fault of each party, Li v. Yellow Cab Co. of Cal. (car accident)

Pure Comparative Negligence allows π to recover even if his fault is greater than that of ∆; 50% systems allows π to recover only if his negligence is (i) less than ∆s or (ii) no greater than ∆’s (most states use 50% less than system), Lovell v. Oahe Electric (power line over well)

joint tortfeasors in pure comparative negligence are liable for everything that π is not liable for

Q not answered:  does π recover under 50% comparative negligence where π is liable for a higher percentage than one, but not all, joint tortfeasors?

when all joint tortfeasors are not before the ct., cts. tend to remove joint and several liability

by abolishing it in statute (tort reform)

by limiting joint and several liability to economic damages (Cal.)

by limiting joint and several liability to less than 50% responsible ∆s (NY)

portion owed by absent ∆ is allocated between π and ∆ (ALI)

π’s percentage of liability is usually determined by his departure from RP standard - not by contribution of his negligence to injury

Last clear chance usually does not survive in comparative negligence

Even if ∆’s conduct is willful and wanton/reckless π’s damages are reduced; intentional torts should bar reduction of π’s damages

Assumption of risk is only applicable (separately) if its not a form of negligence on part of π

Some cts. allow apportionment of damages in negligence per se actions; others do not, especially where statute was enacted to protect class of injured party, Zerby v. Warren (glue sniffing minor)

Seat-belt defense usually held to allow apportionment

CN states don’t usually allow defense at all

Comparative Negligence states usually allow it; variations

defense rejected

causal apportionment:  ∆ is only liable for injuries which would not have been avoided by π wearing seat-belt

comparative fault:  ∆ is liable for percentage of damages relating to his percentage of fault

comparative fault after causal apportionment:  ∆ is liable for (i) injuries which would not have been avoided by π wearing seat belt and (ii) percentage of rest of damages relating to his percentage of fault

ASSUMPTION OF RISK

π assumes the risk if he voluntarily consents to take his chances that the harm will occur; π is then barred from recovery 

cts. that use comparative negligence usually don’t allow assumption of risk to be an absolute defense

Express assumption of risk:  π explicitly agrees w/∆, in advance of harm, not to hold him liable for harm; π is barred from recovery unless there is a public policy against assumption  of that risk

determination of public policy:

if ∆ has greater bargaining power than π and he uses this power to force π to waive liability, agreement will probably not be enforced

if ∆ is common carrier/public utility/hospital agreement will probably not be enforced, Tunkl v. Regents of U Cal. (hospital consent form)

private merchants can make agreements that may be enforced, Jefferson Cty Bank v. Armored Motor Services
∆ (common carrier/public utility) may fix a reasonable value and make π pay a graduated fee (i.e., parking lot, baggage storage)

∆ must show that π was aware of liability limitations (fine print doesn’t work)

waivers do not usually apply to willful and wanton/gross negligence/ intentional tort

some risks cannot be waived (i.e., health care)

Implied assumption of risk:  π’s conduct may imply assumption of risk

∆ must prove π knew of the risk in question and voluntarily consented to bear that risk himself

knowledge must be of particular risk in question; π must have actual knowledge (may be proved by circumstantial evidence); in certain rare situations π may consent to unknown risks

consent must be voluntary (jaywalking is not consent)

if π protests and submits, he is usually considered to have assumed the risk unless he has relied on assurances that there is no danger

no assumption of risk if, because of ∆’s conduct, π has no reasonable choice but to submit to danger; if there is reasonable alternative, π may be considered to have assumed the risk

generally, an employee does not assume the risks of dangerous conditions of work, Siragusa v. Swedish Hospital
in negligence per se cases, assumption of risk defense is allowed where purpose of statute was not to protect π’s class

if π has assumed the risk, he is usually also contributorily negligent (so either/both defenses can be used)

except where assumption of risk was reasonable (only assumption of risk defense can be used)

assumption of risk is a defense to reckless conduct, strict liability (CN is not)

∆ has burden of pleading and proving assumption of risk

May cts. are limiting or abolishing assumption of risk defense

Not where ∆ had no duty (primary assumption of risk) (i.e., situation of inherent danger - certain sports)

where ∆ had affirmative duty to π and assumption of risk is implied (secondary assumption of risk)

unreasonable assumption of risk is considered a kind of contributory negligence

in comparative negligence states, π’s claim is not barred but apportioned

reasonable assumption of risk - defense not allowed

STATUTE OF LIMITATIONS

When does statute of limitations begin to run? At time of injury or discovery of injury?

Medical malpractice:  previously act triggered statute; recently cts. have rejected this idea; various approaches

statute triggered by termination of treatment

statute triggered when π discovers/should have discovered injury due to surgical malpractice

Other professionals sometimes use same rules

Sexual assaults of minors are usually tolled until majority when the statute of limitations is triggered; repressed memories are sometimes allowed after that period if there is corroborative evidence

IMMUNITIES

Family immunities:  between spouses and parent and child

Husband/Wife

modern cts. allow suits between husband and wife for property interests

most states also allow personal injury suits now, states which have not have apply some limitations:

immunity does not apply where marriage has been terminated

“”
“” where tort occurred before marriage

“”
“” in intentional torts

“”
“” in automobile accident suits

states that allow immunity do not usually bar vicarious liability suits (i.e., against spouse’s employer)

where immunity has been abolished, cts. tend to apply lower standard of care than RP between spouses - more egregious behavior required

Parent/Child

one third of states have abolished this immunity; states which have not apply some limitations:

immunity does not apply where child has been emancipated

“”
“” where ∆ is step-parent or guardian

“”
“” where parent/child relationship has been terminated by death

“”
“” where π is suing parent for wrongful death of other parent

“”
“” in intentional torts

“”
“” where the action is for something other than personal injury

“”
“” the injury occurred during the course of business activity by ∆

standard of care owed by parent to child (duty of supervision):

some cts. use reasonable parent standard; some cts. do not enforce a duty of supervision

some cts. hold parents liable for entrusting dangerous instrumentalities to their child

there is no immunity between siblings

Charitable Institutions immunity applied at common law but 30 states have overruled this immunity, Pierce v. Yakima; states which have not abolished immunity have limited it:

abolished it as to hospitals

allowed it where π is not beneficiary of charity

allowed it where there is liability insurance

Governmental immunities

U.S. Gov’t:  Federal Tort Claims Act (1946) allows liability of federal gov’t in limited circumstances (generally not in intentional torts, strict liability, or discretionary acts)

suits allowed where gov’t could be sued if it were a private person; respondeat superior

intentional torts only allowed if actor was investigative or law enforcement officer

claims not allowed where gov’t official carries out law/regulation which turns out to be invalid

claims not allowed where liability would be based on the exercise of a discretionary function (discretion used in planning; operation is carrying out), Dalehite v. US (exploding fertilizer); decision also said US could not be held strictly liable

failure to carry out a plan is an operational failure, but bad planning is a discretionary failure, Berkovitz v. US
State Gov’ts:  most states do not now have complete immunity, Hicks v. State NM (against highway dep’t allowed)

where immunity still exists it usually protects state agencies and departments (i.e., prisons, hospitals, etc.)

even where immunity has been abolished it still applies to judiciary, legislature and policy decisions

Local Gov’ts:  immunity may exist for “governmental” functions but not for “proprietary” functions (those which could be performed by a private corp.)

police, school, fire-fighters are usually considered immune

revenue producing activities are not immune

most cts. have abolished local gov’t immunity, especially where there is liability insurance, but judiciary, legislature and policy decisions are immune

duty of local gov’t is narrower than that of a private entity, but is currently widening (NY ct. allows suit for negligent operation of 911 service)

Gov’t Officials:

Legislators and Judges have complete immunity as long as acts are w/in scope of their duties

High Administrative Officials often have immunity as long as acts are w/in scope of their duties

Lower Officials usually only have immunity with respect to discretionary acts

violations of civil rights may incur liability under USC §1983

Gov’t Contractors (independent) usually have no immunity but may use some immunity given to gov’t as defense (i.e., gov’t approved defective design)

11.  VICARIOUS LIABILITY

GENERALLY - where the tortious acts of one person are imputed to another, most frequently used in employer-employee relationship; person is held liable even though his acts are blameless

Other relationships are:  employer-independant contractor, “joint enterprise” relationship, “common family purpose” relationship, etc.

Where such relationships exist, Imputed Contributory Negligence may apply:  where π would be vicariously liable to ∆ for acts of a 3rd person, π cannot recover

EMPLOYER/EMPLOYEE RELATIONSHIP (Test:  (i) does employer have right to control details? and (ii) was employee acting w/in scope of employment)

Respondeat superior doctrine:  tort committed by employee “in the scope of his employment” will make his employer liable for tort; Reasoning:

cost of doing business

deep pocket

insurance coverage possible

Applies to ALL TORTS

Who is an Employee? (someone who other people would think was a member of “employer’s regular working staff”)

physical details (not general manner) of work being performed “subject to the control” of employer

working relationship is more important than a title in a contract defining relationship (similar to Contract Law “apparent authority”)

Scope of Employment means “intent to further his employer’s business purposes” (even if this is coupled with a separate personal purpose), Fruit v. Schreiner

trip TO work is usually not in scope but trip FROM work to home is undecided/courts are divided

Frolic and Detour

Traditional view:  on leg of trip to detour, employee is NOT in the scope of employment but on leg that returns him to work, employee is in the scope of employment, Kohlman v. Hyland
Modern view:  detour is w/in the scope if it is “reasonably foreseeable”; smoking, going to the bathroom, etc. are foreseeable

Acts prohibited by employer are no defense to his liability if they were done in furtherance of the employment

however, forbiddance of act may mean that it is outside the scope of employment

Unauthorized delegation by employee does not automatically produce liability of employer unless employee is negligent in delegating (employer is liable for his employee’s negligence)

Intentional torts create liability unless

employee acts from purely personal motives, unless employer owes special duty to injured party from injury by 3rd persons (employee becomes 3rd person)

personal act was foreseeable, Ira Bushey v. US (drunk sailor)

employee’s lost temper leading to intentional tort does not usually create liability for employer

Employer entrusting employee w/ dangerous instrumentalities (explosives, vicious animals) sometimes results in liability even if employee uses instrumentality for his own purposes

employer may be liable directly for negligence in hiring unfit employee

INDEPENDENT CONTRACTORS generally do not create vicarious liability; there is no assumption of “immediate control” by employer

Exceptions include:

Negligent behavior in relation to contractor (failing to inspect work, choosing unfit contractor, etc.), Becker v. Interstate (choosing financially unsound contractor)

Non-delegable duties (landowners, cities, car owners)

Inherently dangerous activities

in ultra-hazardous activities, employer may be vicariously strictly liable

in hazardous activities w/unusual risks, if contractor fails to use safety precautions, employer may be liable

employer is not liable if danger is unknown to employer and created by contractor

Usually employer is not liable for injuries to contractor’s employees

JOINT ENTERPRISE (like a partnership for a short and specific purpose); usually arises in automobile accident cases; Requirements are:

agreement (express or implied)

common purpose to be carried out

common pecuniary interest in purpose

social trip or trip where each is pursuing independent business interests, even w/sharing of expenses does not give rise to common pecuniary interest

equal right of control/voice (does not mean right to grab the wheel)

social trips usually don’t give rise to equal right of control, but cf. Howard v. Zimmerman (2 boys on joyride)

BAILMENT/AUTO CONSENT STATUTES usually make the owner of a car liable for any negligence of any person who he lets borrow the car

Common family purpose is assumed when a family member uses a family car so owner becomes liable

Owner is not liable if person to whom car is lent goes outside the scope of the consent of the owner’s lending purpose

Modern view favors liability of owner where person to whom car is lent lends it to 3rd party

If there is no statute, owner is not automatically liable but may be if he was negligent in lending car to person

Car liability insurance usually covers all persons who drive owner’s car w/owner’s consent

IMPUTED CONTRIBUTORY NEGLIGENCE 

Historically used in driver/passenger, husband/wife and parent/child relationships to bar recovery

Modern view only imputes contributory negligence to π when π would be vicariously liable if he were a ∆

“both ways test” is often used, it means that if the relationship would give rise to vicarious liability, then contributory negligence must be imputed, but cf. Weber v. Stokely-Van Camp (employee’s negligence not imputed to employer/π)

12.  STRICT LIABILITY

ANIMALS

Trespass liability

English law:  owner of trespassing farm animals (not domestic animals) held strictly liable

American law is the same, however, western states tend to use “fencing in/fencing out” limitations on liability

Non-Trespass liability exists for “dangerous animals” (RST §509)

Wild Animals create strict liability when they have inherently or known dangerous propensities

Domestic animals w/known dangerous propensity create strict liability (except for trespassers) (Note:  every dog does not get one bite), Marshall v. Ranne (vicious hog)

ABNORMALLY DANGEROUS ACTIVITIES (requirement:  an activity that cannot be carried out safely even with due care, however, value to the community may override this (oil wells in Texas))

English Rule:  Rylands v. Fletcher:  “non-natural use of something likely to do mischief creates strict liability for owner of land”

American Rule:  originally Rylands rule rejected, but currently enforced for “abnormally dangerous activities”, Bierman v. NYC/ConEd, Lubin v. Iowa City, (water main breaks), Siegler v. Kuhlman (hauling gas on highway)
also dangerous conditions on property, Shipley v. 50 Assoc. (snow on roof)

Restatement factors to be considered in determining if activity is “abnormally dangerous”:

high degree of risk (of some harm)

risk of serious harm

risk cannot be eliminated by use of due care

not common usage

appropriateness of activity to place where it is carried out

value of activity to community (does value outweigh risk)

Examples:

Use and storage of explosives (per se strict liability), Yukon Equipment v. Fireman’s Fund (even though thieves caused explosion), Exner v. Sherman Power
Crop dusting/spraying

Airplane accidents

to passengers not strict liability

ground damage is usually strict liability (descent, ascent, flight or dropped objects)

Toxic chemicals/flammable liquids storage and transport are usually strict liability

Nuclear reactor is probably strict liability

Economic analysis:  

it is argued that strict liability may over-deter and therefore not be economically efficient and so should only be imposed where a negligence standard would not produce sufficient care

strict liability also looks to loss spreading, injury prevention, fairness

LIMITATIONS ON STRICT LIABILITY

Damage to π must be within scope of risk of “dangerous activity” to give rise to strict liability

abnormally sensitive π does not get benefits of strict liability, Foster v. Preston Mill (frightened minks)

if harm occurs in unforeseeable manner (act of god or third party intervention) strict liability doesn’t apply

CN is no defense but Assumption of risk is

assumption of risk must be voluntary and with knowledge (not inattentiveness) and may be reasonable (if possible - like taking a dangerous job) but usually unreasonable, McLane v. Northwest Gas (gas storage tanks - no liability)

WORKERS’ COMPENSATION

Generally:  statutory in nature; compensates employee for on the job injuries w/o regard to any party’s fault

fault of either party is not relevant; CN, comparative negligence, assumption of risk not available; employers usually insure against this liability

injuries must arise out of and in the course of employment

π does not have to prove job caused injury, Whetro v. Awkerman
employees have no other remedy; no recovery for pain and suffering

Scope of Coverage

personal activities not covered (i.e., employee at lunch, off premises)

injuries suffered while traveling to or from work not usually covered

injuries suffered due to attacks by 3rd parties while employee on the job are usually covered

Exceptions to irrelevance of employee’s fault:

injury caused by employee’s intoxication

injury caused by illegal acts of employee; however sometimes this is allowed if employer knows of and tolerates the illegal activity

sometimes disregard of safety rules will bar recovery

Benefits are defined/limited by statute; usually to direct expenses and loss of earning power

maximum recovery usually defined by statute

other awards defined by seriousness of injury and average worker wage

Exclusivity of Remedy

intentional wrongs not covered under exclusivity

a few cts. have held that knowing violations of safety regulations by employer are intentional torts; most cts. require more definite showing of intent, Beauchamp v. Dow Chemical
remedy is only exclusive against employer; employee can sue 3rd parties

Other No-Fault Applications

half states have enacted automobile no-fault statutes for non-serious injuries

USC §300 gives no-fault recovery to children injured from childhood vaccines

13.  NUISANCE
GENERALLY

Nuisance is a kind of injury which can arise from

intentional interference w/π’s rights

negligence

abnormally dangerous activity (or other strict liability offense)

PUBLIC NUISANCE:  “interference with a right common to the general public”, Spur v. Del Webb
Definition

Examples are:  health hazards, obstruction of public streets, maintenance of whorehouses, etc.

Factors in determining public nuisance:  type of neighborhood, nature of wrong, proximity to complainant, frequency, continuity, damage or annoyance, etc.

harm to public must be substantial

harm must be to public at large

Statutes/Ordinances may make something a public nuisance per se

It is not necessary that something is a crime (but it helps)

Private person may recover for public nuisance when he has sustained damage different from that suffered by general public

magnitude of damage usually does not bear on whether it is “in kind”

suits for injunction (as opposed to damages) do not require “in kind” damage

PRIVATE NUISANCE:  “an unreasonable interference with π’s use and enjoyment of his land”

Generally

frequently overlaps w/trespass (π’s right to exclusive possession of his land)

π must have interest in land (includes tenants and members of family), Burgess v. Tamano

π’s prima facie case must show:

land use/enjoyment interfered with in substantial way

physical injury to land or person is substantial

inconvenience is substantial only when person of normal sensitivity is affected, Rogers v. Elliot
∆’s conduct was intentional (includes substantially certain), negligent or abnormally dangerous

∆’s interference must be unreasonable, Nicholson v. Half-Way House 

utility vs. harm test (if utility is great, cts. may not grant injunction but may make ∆ pay when π’s harm is great); airport noise cases have tended until now not usually to pay

Unreasonableness may be determined by neighborhood/zoning

Remedies 

Damages:  compensatory for past if damage has occurred, if damage is continuing all damages must be recovered in one action

Injunction:  if π can show that damages are not sufficient

harm must outweigh utility of conduct, Boomer v. Atlantic Cement

but ∆s will not be allowed to act w/impunity, Jost v. Dairyland Power
Self-help abatement sometimes available; only use of reasonable force

Defenses

negligent nuisance allows contributory negligence defense (sometimes also in intentional torts)

assumption of risk defense available

whether π has “come to the nuisance” considered

14.  PRODUCT LIABILITY
NEGLIGENCE

Historically, to bring a negligence suit for a defective product, there had to be a ‘privity’, Winterbottom v. Wright (defective coach)
The ct. then moved to allow a negligence claim w/o privity when personal injury occurred from an inherently dangerous defective product, then Cardozo, in MacPherson v. Buick, removed any privity requirement and established the principle that “if the plaintiff shows that a product will be unreasonably dangerous if defective he can sue in negligence w/o privity”

Every state has accepted MacPherson; one who negligently manufactures a product is liable for any injuries proximately caused by his negligence including

property damage (in addition to personal injury) is also allowed for claim in most cts.(including damage to defective product)

recovery for economic damage is split among cts.

casual bystanders if they are “foreseeable πs”

Possible ∆s

Manufacturers:  most likely to have been negligent; his duty includes the following aspects:

design

manufacturing procedures

inspection and testing of the finished product

packaging and shipping

assembly of parts made by another and reasonable inspection thereof

sometimes manufacturers are held vicariously liable even if they couldn’t have discovered defect of component, Ford v. Mathis
component manufacturers also liable (even if they don’t sell product to the public)

3rd parties w/duty to inspect product and fail to discover a defect are usually not liable

if 3rd party discovers defect and does nothing about it, that may break the causal chain and he may be liable instead of the manufacturer, McLaughlin v. Mine Safety
Retailers:  much less likely to be held liable since they may not have had a duty to inspect, or possibility of finding the defect; suits against retailers are now usually brought in warranty or strict liability; however, some duties that can be breached are:

reason to know of danger and failure to warn customers

minority of cts. imposes duty to at least cursorily inspect products

failure of using reasonable care not to sell a product to a person incapable of using it safely (minor, etc.)

WARRANTY

Historically, a purchaser could sue under “breach of warranty” if a product was not as it was contracted to be, even in the absence of negligence on the part of the seller

suits have been brought under contract (agreement-warranty) and tort (dispensing w/privity requirement) principles

UCC regulates this area, but tort cts. continue to apply their own laws

Prima Facie case:

warranty

breach of warranty

injury proximately caused by specific breach of warranty

Express Warranties (express representations about a product):

UCC says an express warranty can be produced by (i) affirmation of fact or promise, (ii) description of goods or (iii) use of sample or model

reliance on the warranty must be part of the basis of the bargain

privity is not necessary for recovery

some cts. hold that the warranty must have been made to the class of persons including π; others that warranties are addressed to the public at large

∆’s liability is like strict liability; ∆ is liable even if he did not know or could not have known about the defect

RST has also created a “misrepresentation” claim that is like breach of express warranty

statement of opinion may not be considered a warranty

Implied Warranty: implied by the fact that the seller has offered the goods for sale

UCC imposes a “warranty of merchantability” as a matter of law

merchantable means “fit for the ordinary purpose for which such goods are used”

packaging is included in “merchantability”

Seller must be a merchant of goods of that kind

used goods probably don’t carry a warranty of merchantability

food and drink carry a warranty of merchantability

services usually don’t carry a warranty of merchantability

retailers make warranty of merchantability by selling product

some states have an exception to warranty for a seller who sells something in a ‘sealed container’

Buyer can also rely on sellers warranty that a product is “fit for a particular purpose”

Historically “breach of warranty” claim requires privity

food was usually excepted

privity requirement was drastically restricted by Hennigsen v. Bloomfield Motors, where wife of man who bought a car and gave it to her was able to recover from the manufacturer in spite of the existence of a disclaimer of warranty; ct. said that mass marketing make manufacturers liable to ultimate consumers; most states have accepted doctrine

UCC does not require horizontal privity (family members, etc.) but said nothing about vertical privity (manufacturer to ultimate buyer); cts. have not usually required it

UCC has promulgated an alternative including vertical privity but only some states have passed it; states tend to rely on case law

Warranty defenses (virtually unique to warranty cases):

disclaimers of express and implied warranty

must be conspicuous

can be implied, as in “as is” goods

federal law limits disclaimers in written warranties

limitation to repair or replace defective product

UCC says limitations on damages for personal injuries is unconscionable

limitation on commercial loss is not unconscionable

UCC says buyer must notify seller of breach w/in a reasonable time 

usually not enforced where there is no privity

Assumption of risk is a defense but CN is not

Use of implied warranty claims has decreased since suits are almost identical to strict liability suits; however, sometimes it is useful:

recovery for pure economic harm is sometimes allowed (not allowed in strict liability)

statute of limitations is longer (UCC - 4 years) than under tort rules (2-3 years)

where privity is clear, recovery under warranty may be more extensive than under strict liability

STRICT LIABILITY

Cts. developed strict liability to cover the warranty w/o privity claims

ct. holds that a consumer injured by a product does not have to comply w/the warranty restrictions since manufacturer is strictly liable under tort law for defective product placed on the market, Greenman v. Yuba Power Products

RST §402A (1965) holds manufacturers, engaged in the business of selling products, strictly liable for dangerous conditions causing injuries to the ultimate consumer, Goldberg v. Kollsman (airplane part causing crash)

applies to retailer also

accepted in the majority of jurisdictions

Meaning of “defective” or “unreasonably dangerous” product:

“dangerous to an extent beyond that which would be contemplated by the ordinary consumer who purchases it, with ordinary knowledge common to the community as to its characteristics”

test is “viewpoint of the consumer”; if the consumer would use it knowing its true properties it is not in a condition unreasonably dangerous

some jurisdictions have used the ∆’s viewpoint test; if the ∆ was negligent in putting it on the market, ∆ is liable, Phillips v. Kimwood Machine
both tests impute knowledge to a party and then apply a negligence test

Cal. and N.J. don’t require π to prove that product is unreasonably dangerous, just that it is defective and injured him, Cronin v. JPE Olson, Glass v. Ford

A product that is unavoidably unsafe and whose benefits outweigh its dangers does not give rise to strict liability (i.e., rabies vaccine)

Unreasonable danger/defectiveness is measured when the product is sold

“state of the art” defense used when manufacturer couldn’t have known of danger at time of sale, Brown v. Superior Court (DES case)

“state of the art” defense can also be used when ∆ is accused of failure to warn

If the manufacturer was negligent in duty to perform adequate tests, he is liable

If there is no way to discover the individual defect in a series of items, ∆ is not liable (i.e., bad blood from a blood bank)

Ct. has usually not allowed liability for unavoidably unsafe products w/low social utility

Ct. has not allowed liability for cigarettes, liquor, convertibles

Ct. allowed liability for “Saturday night specials”, Kelley v. RG Industries
Foreign matters in food give rise to strict liability but natural matters not removed do not (i.e., chicken bone)

A product may be unreasonably dangerous because it does not carry an adequate warning (this action is more similar to negligence)

Obvious or commonly known dangers of a product do not give rise to strict liability (i.e., cigarettes)

obviousness is not always dispositive; can be defeated if ∆ has been negligent in some other way

Books/literature/information is usually not considered a product for purposes of strict liability

π’s prima facie case must include:

manufacture or sale by ∆

product was defective

πs often try to use evidence of redesign to prove defect, but cts. do not usually allow it (based on rule developed in negligence cases)

cts. sometimes allow redesign evidence to rebut ∆’s assertion that correcting defect would be too costly

Cal. cts. have refused to keep evidence out

in toxic torts (DES, agent orange) πs are sometimes allowed to use epidemiological studies (percentages)

causation (cause in fact and proximate cause)

∆s will try to show negligence of π and/or intervening act

epidemiological studies can also be used to prove causation

Supreme ct. has recently lowered the standard of acceptable epidemiological studies

defect existed when product left ∆’s hands

sometimes a res ipsa reasoning is allowed here if it appears that the product was not tampered with after leaving ∆’s hands

DESIGN DEFECTS

Manufacturing defect is anomaly in ∆’s products; design defect is when all similar products sold by ∆ have the same defect

Design defect claims have negligence aspects; usually the ∆ is charged with choosing or being aware of a design unreasonably dangerous to π

Cal. and N.J. use test of either (i) the design’s dangers outweigh its utility or (ii) the design does not perform as safely as a reasonable consumer would expect when used for a reasonable purpose

risk-utility test:  (i) is product a necessity? (ii) likelihood and probable severity of injury and (iii) availability of alternative design

consumer expectation test:  based on what consumer would expect; also includes “reasonably foreseeable use”, Heaton v. Ford (truck hitting large rock at highway speed was unforeseeable)

Cal./N.J. tests have been rejected by ALI study

π must show that there is an alternative design that is safer and practicable

some cts. have suggested that a product w/limited utility would not have to pass this test

cost of possible injuries should be factored into practicability test

sometimes cases are tried on strict liability basis and negligence of ∆ in choosing design is not tried

“state of the art” defenses may be used but even if proved are not dispositive (π could still win)

Types of design defect claims (sometimes categories overlap)

Structural Defects/Weakness

test:  is the product less durable than a reasonable consumer would expect (taking into account price among other things)?; this includes length of product’s life

∆ does not have to use best design, only reasonable one; ∆ can show lack of similar breakages

Lack of Safety Features:  safety feature could have been installed w/little expense and reduction of injuries, Hammond v. Int’l Harvester
∆s use the defense of comparative safety of it’s product to similar products; cts. are tending not to allow this as much

∆s use the defense of the danger being obvious; cts. do not usually allow this defense (obviousness is not dispositive)

ct. usually uses negligence standard in determining whether safety device should have been installed

“state of the art” defense allowed

Suitability for Unintended Use

if misuse is unforeseeable ∆ is not liable

reasonably foreseeable misuse requires reasonable design precautions or warning

manufacturers have a duty to provide a “crashworthy” vehicle, Turner v. General Motors
ct. does not accept a design permitting reckless use theory of recovery by a π

∆ frequently uses contributory negligence defense

Unavoidably unsafe theory of recovery is usually not allowed; it was reject by the ALI

A product sold to the US gov’t for military use approved by the gov’t will not incur liability against the manufacturer even if manufacturer was negligent

Usually conforming to federal or state regulations in design is no bar to liability

DUTY TO WARN

standard used in determining duty is usually negligence standard (difficulty of furnishing warning vs. probability of avoiding accidents x their severity)

Manufacture is not absolved of liability for a defective product (design or manufacture) by providing a warning and a non-defective but dangerous product may give rise to liability for the manufacturer if he provides no warning

manufacturer is strictly liable for not furnishing warning w/non-defective product w/non-obvious danger

manufacturer is strictly liable for not furnishing instructions concerning correct use w/product that could be misused by a reasonable consumer

Prescription Drugs:

manufacturer’s duty is to warn prescribing physician

oral contraceptives have sometimes required the manufacturer to warn consumer directly, MacDonald v. Ortho
warning must be in layperson’s language and convey nature , gravity and likelihood of risks

lack of intensity of warning may defeat it’s purpose (to be determined by trier of fact)

state of the art defense allowed, Feldman v. Lederle (tetracycline & stained teeth)

Recovery for inadequate cigarette warnings has been barred by Supreme Ct. (preemption of state law)

“state of the art” defense not usually allowed, Beshada v. Johns-Manville (asbestos)

Compliance w/gov’t labeling standards is evidence of sufficient warning but is not dispositive

federal standards have more import/effect than state standards since some federal standards are intended to preempt state (do not allow states to set higher standards) therefore ct. cannot set higher standards in judiciary

If danger will only be to a small number of people or is obvious and the magnitude of the danger is small, manufacturer may not have to warn

cts. are moving away from this if danger is not obvious to even a small number of people, Crocker v. Winthrop (abnormally sensitive patient becomes addicted to drug)

Manufacturer also may have to warn against foreseeable misuses

Manufacturer may have to warn against possible allergic reaction

balancing test:  if severity of allergic reaction is mild, greater percentage of overall population would have to be susceptible before liability exists

“hypo-allergenic” may be taken as an express warranty

πs are usually assumed to have read adequate warning (even if they didn’t, ∆ cannot use that against him)

minority view puts burden on π to prove that he would have read adequate warning; if he didn’t he may be barred from recovery for an inadequate warning

WHO MAY BE A PLAINTIFF

Usually any USER or PURCHASER of a product can recover against manufacturer or seller under negligence or strict liability

Negligence:  user must be “reasonably foreseeable”

Strict Liability:  any ultimate user or consumer

Warranty:  almost any purchaser

Non-purchaser user may recover only where special law permits

Non-purchaser user may recover under an express warranty if he was a member of the protected class

BYSTANDERS

Negligence:  bystander must be “reasonably foreseeable”

Strict Liability:  unclear, but cts. seem to be willing to allow any bystander whose presence is “reasonably foreseeable”

WHO MAY BE A DEFENDANT

Any SELLER of product of that kind (where product is “true chattel”)

seller must be in the business of selling the product but it does not have to be a major part of the business

Usually there is no strict or warranty liability for sellers of used goods

Component manufacturers are strictly liable for defective components that cause injury (also under warranty)

π must show that the component was defective when it left ∆’s hands

if manufacturer uses the part in an unforeseeable way, the ∆ is probably not liable

LESSORS are held strictly liable like a seller, Price v. Shell Oil (lessor liable to user)

Negligence:  may be liable for negligence in failure to discover a defect

Warranty:  may be liable on implied warranty theory

SELLERS OF REAL ESTATE are usually strictly liable like sellers and liable under an implied warranty of “habitability”, Schipper v. Levitt
usually there is a privity requirement (subsequent purchasers, etc. cannot recover)

usually ∆ must be the actual builder, not a prior occupant unless he knew of defect in which case he may be liable for concealing the defect

LESSORS OF REAL ESTATE are not usually strictly liable or liable under warranty

SERVICE PROVIDERS are sometimes held liable, especially where there is a defective product involved

medical and other professionals, hospitals are not usually strictly liable or liable under warranty

cts. are split over whether pharmacists should be strictly liable for defective drugs they dispense

occasionally insurance cos. are held strictly liable if they refuse to settle a case under policy limit and case goes on to be judged against it for more than policy limit

ENDORSERS (people who advertise or implicitly endorse a product) may only be held liable if they make a negligent misrepresentation

INTERESTS THAT MAY BE PROTECTED - DAMAGES

π can also recover for property damage in strict liability and negligence (RST agrees)

property damage is destruction of property or the defective product

cts. are split over whether π can recover for a loss of use/value of the defective product

π may not recover for endangerment of other property or people

Usually π cannot recover for loss of economic profits (intangible economic harm) under strict liability

Direct purchaser may be able to recover under implied or express warranty

Ultimate purchaser is unlikely to be able to sue a remote manufacturer

he may be able to sue under an implied warranty

ultimate purchaser cannot recover on a strict liability theory

cts. are split over whether ultimate purchaser can recover under negligence theory

π may be able to tack economic damages onto actual personal or property damages

Bystander is the least likely to be able to recover

Punitive damages are allowed when ∆’s conduct is egregious, Grimshaw v. Ford (exploding Pinto)

DEFENSES BASED ON ∏’S CONDUCT

CN can be used in a products liability case based on negligence (but not in strict liability)

some kinds of contributory negligence are allowed as defenses to strict liability and warranty

failure of π to discover danger is not a defense

π’s voluntary unreasonable exposure to risk is a valid defense to strict liability

unforeseeable abnormal use is a defense to strict liability

foreseeable independent/concurrent cause of injury is not usually a defense 

sometimes comparative negligence statutes bar partial recovery of π, Daly v. GM (drunk driver falling out of car after accident)

Assumption of risk is a defense to strict liability and warranty as contributory negligence is to negligence

assumption of risk must be voluntary and unreasonable

Abnormal use or misuse may be a defense to strict liability, warranty or negligence (where it becomes contributory negligence or assumption of risk)

abnormal use = use for a different purpose than that intended by ∆ (failure to follow directions/instructions)

misuse = used for purpose intended but handled in a careless or inappropriate way

to be a defense abnormal use/misuse must not be reasonably foreseeable

the same result is sometimes obtained by cts. using a “duty” or “proximate cause” analysis to find that the product is actually not defective

burden of proof then lies on π

Abnormal use or misuse by third person cannot give rise to contributory negligence or assumption of risk (only π’s conduct can give rise to these things)

such abnormal use or misuse may be used as a defense of intervening act by ∆

Abnormal use/misuse must be more than ordinary negligence

STATUTE OF LIMITATIONS

Negligence:  general tort statute of limitations applies (usually short but starts at injury)

Breach of Warranty:  UCC statute of limitations (4 years from time of sale)

Strict Liability:  unclear which statute should be used

15.  MISREPRESENTATION
GENERAL

Misrepresentation can be an element of another tort where tangible physical/property loss is sustained (product liability, negligence, etc.) or a tort in its own right where the loss is only an intangible pecuniary one

INTENTIONAL MISREPRESENTATION (“DECEIT”)

Elements:

misrepresentation by ∆

scienter (either knowledge of misrepresentation or reckless indifference to truth of representation)

intent to induce π’s reliance on misrepresentation

justifiable reliance but π

damage to π, stemming from reliance

Misrepresentation is usually done by words, but actions also can apply (odometer fraud), so can intentional concealments, Burr v. Stark County (adoption of sick baby)

common law view did not allow liability for nondisclosure, but modern cts. will impose liability for nondisclosure in certain situations:

matters which must be disclosed because of a fiduciary relationship

matters which must be disclosed to prevent a partial truth from being misleading

newly-acquired information which would make previous information misleading

facts basic to the transaction when one party is aware of other party acting under a mistake

nondisclosure as to termite infestation is currently leaning towards deceit liability

remedy of rescission (canceling contract) due to nondisclosure is usually available

buyers usually don’t have any duty to disclose

Scienter (culpable state of mind) 

scienter constituted by:

knowledge or belief of not telling truth

level of confidence implied/stated by statement did not exist

stated/implied grounds for statement nonexistent

honestly negligent misrepresentations not actionable, Derry v Peek (prospectus)

cts. are starting to allow recovery for negligent or innocent misrepresentation (cts. still divided)

∆ claiming knowledge he does not have is sufficient for action, Aldrich v. Scribner (fruit trees)

3rd persons rights to recover originally not allowed by common law; ∆ was only liable to those persons who he intended to influence, Peek v Gurney (prospectus)

recently this rule has been relaxed to allow liability in certain situations:

use in a commercial document

∆ having reasonable expectations that a class of persons will rely on statements in the type of transaction which he would expect - must be more than foreseeability

π must show that his reliance was justifiable

causal question:  ∆’s misrepresentation must be a substantial factor (not necessarily sole factor) leading to π’s action

justifiability:  π has no general duty to investigate, but has a duty not to overlook the obvious, Bishop v. Strout Realty (water level at low tide)

π must show that misrepresentation relied on was material to the transaction, Johnson v. Davis (bad roof on house)

its material if a RP would attach importance to its truth in determining his choice of action in the transaction in question, also if ∆ has special knowledge of π’s placing importance on some fact

Generally cts. have not allowed πs to recover based on statements of opinion; currently they allow recovery based on opinions in some situations

where ∆ was adverse party, π can be expected to rely on ∆’s statements of opinion when:

∆ purports to have special knowledge

∆ stands in a fiduciary or other relationship of trust and confidence

∆ has tried and obtained the confidence of π

∆ knows of π’s special gullibility

“puffing” and “trade talk” not actionable

cts. tend to find π’s reliance on opinion of apparently disinterested person reasonable

π may establish that his reliance on opinions expressing or implying facts is reasonable

statement implying/stating lack of knowledge of inconsistent facts

line between opinion and fact is fine, Vulcan Metals v. Simmons Mfg. (pos. misrepresentation as to quality & performance)

At common law statements as to questions of law were held to be opinions and therefore not to be relied on; modern cts. treat legal statements the same as any others, Stark v. Equitable (ins. agent told π he could not collect ins.)

Prediction is usually not be relied on unless it fits into categories above

Statements as to Intention are considered to be justifiably relied on

Damages:  π cannot recover nominal damages; he can only recover damages which were proximately caused by misrepresentation; two types of measures of damages

Reliance measure (minority view):  puts π in situation he was in before the misrepresentation

Benefit of the Bargain measure (majority/RST view):  puts π in the position he would have been in had the misrepresentation been true (usually used in contract)

sometimes if he can’t show actual value of something he can be reimbursed for repair

all cts. allow π to recover for reliance damages where they are greater

π may also recover for consequential damages

NEGLIGENT MISREPRESENTATION

At common law negligent misrepresentation w/o tangible injury was not allowed; cts. are currently starting to allow it 

Its most often allowed when negligent misrepresentation is made in the course of business or profession and when ∆ had a pecuniary interest in the transaction

π does not have to show direct compensation, but statement has to be made in the course of business

Negligent misrepresentation gives rise only to a narrow class of 3rd parties; those who ∆ intends to reach or those who he knows recipient intends to reach (more than foreseeability), Ultramares Corp. v Touche, Credit Alliance v. Arthur Anderson (strict application of privity); other possible liability includes:

information supplied to bidders

abstracters (preparing title report), Williams v. Polgar (privity not as strict)

public weighers

surveyors

lawyers, Lucas v. Hamm (open to foreseeable 3rd parties)

persons having a public duty to give correct information

CN is a defense as to other kinds of negligence

Damages are only reliance damages (no benefit of the bargain damages) and consequential damages

STRICT LIABILITY

Some cts. have begun to allow recovery for innocent misrepresentations in certain situations:

Sale/Rental/Exchange:  misrepresentation made to close a deal may give rise to strict liability

same claim could probably be brought in warranty but rules of evidence are stricter in contract law

some service transactions might also give rise to strict liability (i.e., insurance)

privity between ∆ and π necessary

Misrepresentation by seller of goods to customer gives rise to strict liability if injury results even to 3rd parties (essentially product liability)



