I. Legality


A. common law offenses (Shaw v dir of public prosecutions)(England: allows conspiracy if intended to commit acts that were immoral, even if not explicitly criminal)

-statutory gaps will always remain, need to allow law to fill in



a. test is whether it would’ve been prosecuted under common law (cmnwlth v mochan)



-i.e. he thought he was doing something wrong, legality to limit discretion


\/


no more common law crimes


B. ex post facto issue/fair warning (art. I, sec. 9, 10)


-in language world can understand, read leniently even if can read to sustain (mcboyle v US)



a. rule of lenity, but only as tiebreaker (us v dauray)


-problem of notice/due process (keeler v super. ct. pregnant kick)



NY: 125:00-*person*, it must be born



\/



b. limited to interpretations that are unexpected and indefensible, sustain conviction b/c original justifications for year and day rule aren’t applicable anymore (rogers v tenn.)



\/



state v picotte-some only retract prospectively (state v picotte)

Harm Principle


A. innocent behavior by modern standards=no notice (papachristou v jacksonville)


B. vagueness-no notice, arbitrary enforcement (Chicago v morales)


-also can be used against legal activity and violates right to walk around



a. loitering-crim neg, no vagueness, people aware of stds., need to estimate (nash v US)



NY 240:39-against begging, deviant sexual behavior/prostitution, gambling, transvestite

Justifications for punishments-retributive, deterrence, protection reform

A. retribution-

regina v Dudley-guilty of murder, can’t divorce law from morality, highest duty to sacrifice one’s life, law continues despite high temptation

-difficult to have deterrence, don’t need protection from these men in normal society, they know they did bad so don’t need reform

NY: 35.05.2-necessity defense

-difference between societal duties and morality of saints

B. Deterrence

a. general deterrence-US v Michael milken: he shows that cutting corners is sometimes ok, if hard to detect need greater punishment to deter others, and had every benefit from society


a. specific deterrence had failed (us v Jackson life sentence)

-cons: speculative that increments help, cruel to hold, aging helps more than this

b. specific deterrence-US v gementera sandwich bd.)reasonably related to rehabilitation, criminal penalties nearly always cause shame, we allow that which is reintegrative

-con: barbaric

C. reform

a. right to privacy (Lawrence v texas gay)-liberty gives protection to adults how to conduct their private lives

-no injustice and no harm to others scalia: where’s the line?

started with griswald-married contraceptive, then nonmarried, then roe, then this

D. protection

a. allow clear and convincing evidence of desire to die std (Cruzan v MO dept of health)

-would still move to voluntary manslaughter


-protect from substituted judgment, bad idea for dr’s to have

-if sign living will have right to die

\/


b. ban on asstd. suicide no due process violation (wash. v glucksberg)


-can definitely refuse treatment, but diff. between passive & active, vulnerable groups


-Regina Q: if nothing morally wrong, what is criminal law saying something is wrong

II. Actus reus (even if there’s real harm) 15.15
15.00(2)-act performed consciously as a result of effort or determination; or omission-if aware.
bodily movement; if done without thought still but not if hypnotic/sleepwalking/unconscious


-corporate liability-meant to disperse, problem with concurrence of AR and MR


-concerns of punishing wrong parties, bad incentives, arbitrary enforcement (firestone)


A. voluntary action is presupposed (martin v state drunk on hiway)



a. unconsciousness is complete defense, even when physically acts (ppl. v newton)


B. omissions



i. under legal duty (jones v US)-includes statute, spl. rltnshp., K, risk creation/assmpt’n)




since mother present, don’t have right to usurp role so no duty (pope v st.)




-only established legal categories have duties (state v Miranda)



ii. immediate and direct cause of death (ppl. v Beardsley both i and ii)


C. distinguishing between voluntary and omission


cessation of heroic life support isn’t affirmative act but omission, plus no duty (barber v sup. ct.)


8th & 14th amdt. violation to imprison b/c of disease or ‘status’ (robinson v CA narcotics)
-alcoholism doesn’t pater, here offensive act not status, diff. btw. effects and compulsion (powell v TX)

III. Mens rea 15.05 (culpability)

A. Concurrence of mens rea and actus reus-intent or recklessness to the crime committed , but don’t need to actually intend bad effect (R v Cunningham)


-no guilt for accidently causing collateral act, each act must have intent (R v faulkner)

B. Standard



a. tort neg std is allowed, still punished only when deterrable (St. v hazelwood)




-no, only crim neg for mens rea (stantillanes v NM) NY-15.15 (2)


b. deliberate ignorance same as positive knowledge, high probability (us v jewell)



-only when D did trick in order to avoid responsibility, not if really didn’t know

c. 15.25 (super drunk paters for specific (assault w/ intent, attempted rape), not general (rape/assault)

d. 15.05(3)-reck (awareness+crim neg) is general, not specific like under common law


C. mistake of fact/Strict liability

old rule-SL, no mens rea problem since act is wrong in itself (R v prince 1875)

still-since super young, strong PP to protect, no defense (people v olsen). CA: when older, need neg

\/

presumption that need specific intent (no MOF) unless contrary legislative intent (minor/DOPP)

-honest belief (must actually believe she was below age) not reasonable belief

-only justification is moral wrong, doesn’t apply if no law against (garnett v St.)



b. but statutory rape, bigamy, F-M, rape is SL/general intent so no mistake of age defense (ibid)-NY (255.15, 255.20 allows MOF for bigamy)

D. SL for corporate crimes-if no knowledge required by statute (us v balint)-like a public tort


-Q is legislative intent, by social betterment not concerned w punishment of crimes as in mala in se, legislature weighs injustice to D vs. exposing public to risk and concludes latter better



-regulation, interest of larger good put burden on dangerous person (us v dotterweich)



-should have had control of cruise ctrl. malfunction, operation was voluntary (st. v baker


-R v city of sault Ste. Marie-unconstitutional in Canada

Compare: most statutes assume intent (morissette v US)



i. chiluk between modern regulation and old common law crimes (ibid)




ii. SL only for minor punishments not major (ibid)




iii. long tradition of lawful gun ownership so require mens rea (staples v US)




iii. if lose liberty no SL, must have knowledge or consent (st. v guminga)





-no vicarious (crim neg) liability, deterrent enough with fine


E. Corp question



a. partners resp. for knowledge and actions of employees (Gordon v US)



-public welfare exception for tradition of personal responsibility



-only way corp can act is through individuals who act on its behalf (us v park)


Limitations:



1. responsible share blameworthiness (ibid), if have duty to prevent or promptly correct



-not real SL, more like neg, constructive neg



2. mere official resp. not enough for proof of knowledge in criminal statute (us v macdonald), as opposed to public welfare


F. official statement protection-statute did in fact authorize certain conduct (us v Marrero)

-NY 155.05-larceny is intent to deprive them of their property, if you have belief that its yours you can’t be guilty


-NY 135 kidnapping-intent to restrain, if you think its ok you can’t be guilty

--these are narrow exceptions



a. for crim GF misunderstanding doesn’t have to be objectively reasonable



b. for constitutional Q yes (both cheek v US tax), could’ve challenged in court



c. can rely on judicial 9th cir. decision (us v albertini naval protest)



-NY 1522c-reasonable mistake doctrine




i. state v Leavitt-rely on court, don’t need to think about addt’l restrictions




ii. long v St.-can’t require super diligent, but might encourage fabrications


NJ: general reasonable mistake doctrine, German law also

G. totally passive behavior, no circumstances to think its illegal (lambert v CA) defense


-due process, unjust, statute illegal for ex-con to be in LA without registering

IV. Proportionality

A. outside of capital punishment rare (ewing v CA 3 strikes 25 years)

i. depends on gravity of offense (here recidivism is serious public safety concern), harshness of penalty, same crime in other jurisdictions, other crimes in same jurisdiction

D: more concerned about conduct, criminal history vs. length of sentence

B. Death penalty:

a. furman v GA: discretionary death penalty struck down


-human dignity


-fully informed citizens would reject it, deterrence evidence is weak


-discriminatory administration



-mccleskey v kemp-need to show purposeful discrimination in bdavka this case, “b/c of,’ not ‘in spite of’, studies so far insufficient (D: if unfair vs. none, must choose none, race is repugnant)


-cruel b/c completely random, can’t accomplish social or public purpose


\/


b. Gregg v GA-allowed

-bifurcated procedure of guilty and sentencing, jury consults mitigating factors, court review



-get rid of constitutional problems, stds. possible and developed, extra mercy for some doesn’t take away allowance for the rest

-no unnecessary infliction of pain (i.e. must be for purposes of retribution and deterrence)

-not grossly out of proportion


NY: death penalty unconstitutional

c. can’t kill mentally retarded (atkins v VA)


-consistency of change, unusual to carry out, difficult to relate to purposes


-47% of states, world community, culpability too low


Scalia: injecting morality into states


d. no for Ds who were juveniles at time of their offenses (roper v simmons)


e. no death for rape (coker v GA)-not enough harm

f. no if didn’t kill, attempt or intend to (enmund v FL)-no culpability
V. Rape-giving women control of sexual lives

Questions:

whether only women can be raped (NY: gender neutral); spouses (NY: not allowed constitutionally); before-violence, need force, now no; before needed huge resistance, now less or none

A. resistance

a. fear plus reasonable resistence (hazel)

i. failed to resist b/c of fear, so extreme as to preclude, genuine but not of death (st. v rusk)

D: need conduct that is meant to give rise to fear


ii. she must demonstrate act was against her will (people v warren bike), ee-consent not enough


iii. must physically resist, physical force must be shown (st v alston)



-professional compulsion not enough (state v Thompson)


-to expand would make lots of threats ok (cmnwlth v mlinarich juvenile home)

\/

iv. must show affirmative and freely given consent to this act (in re MTS kissing not sex)


-physical autonomy, like NY 130.25(3)-pure consent based


-force requirement inferred from lack of consent, resistance removed entirely


-violation of sexual autonomy, force is just evidence not required like lack of consent (MC v Bulgaria)

B. Absence of consent


a. conduct to make her refusal reasonably known, maybe no doesn’t mean no (st. v gangahar)


b. measure force/threat by mind of rapist (ppl. v evans two interpretations)



NY (130.25-35.2d: need *affirmative* consent, clearly expressed in what a reasonable person would judge



-sexual autonomy is property right and more important than property


c. only fraud in factum not in the inducement vitiates consent (boro v superior court)



-130.05(h)-NY has provision against this type of case




-if not real health care provider, not covered



-other modern statutes make all sex w patients, parishioners etc illegal

C. mens rea-used to be strict liability, shift now


a. no mistake of fact defense (cmnwlth. v sherry 3 guys)-no means no


b. defense allowed for non-physical compulsion but not for physical (cmnwlth. v fischer)

c. SL if you can prove everything else (cmnwlth. v Williams)

D. Marital exception

a. unconstitutional in NY (people v liberta)

-violent act which violates bodily integrity, not just non-consenting sexual act, so can’t imply consent

-property doctrine rejected in modern times

-privacy-but no right to harm

b. MPC: marital disputes not good places for criminal law. Con: marital rape is worse


c. corrorobation requirements-gone


d. extrinsic activities-irrelevant and disincentive to bring charges, rape shield laws added



exception: cross examination of witness, more important than protection (s v delawder)




-allow prior sexual assault evidence?


E. no compulsory psychiatric evaluation of P (virgin islands v scuito)-don’t put P on trial



-Abbott v state-allow of kid who previously made false abuse claim

VI. Homicide

A. first degree murder-any kind of willful deliberate and premeditated killing (added to reduce DPenalty)
-intent found from words, conduct or circumstances, and inferred from use of deadly weapon on vital part of body (commonwealth v carroll) NY: No murder 1, this is murder 2
a. span of time is immaterial (ibid)-everyone has moments, must control


b. no, some period between formation of intent and actual killing, reflection (st. v Guthrie)


-need prior calculation and design, since those are more dangerous and more likely to deter

B. Manslaughter-provoked by extreme assault or battery upon D, mutual combat, D’s illegal arrest, injury or serious abuse of a close relative of Ds, sudden discovery of spouse’s adultery

-require evidence of provocation to be admitted, jurors are best judges of passion (maher v ppl)

-also no time to cool off and no actual cooling off (still won’t get first degree if not reasonable provocation or should have cooled off)


a. need enough to inflame reasonable man’s passion, not just verbal argument (girouard v st)

-even if reasonable mistake thought so through circumstantial evidence



i. British view: totally individualized


-no normative inquiry, just diminished responsibility



ii. People v Cassasa (NY)-need both existence of disturbance (ind) and reasonableness (objective/normative), can’t be peculiar to him, can’t have ridiculous individualization

-not reasonable for drug dealer to kill supplier (people v walker)

Con: if moral diff, make legal diff

NY: voluntary manslaughter mitigation (murder 2 or manslaughter 1)

Britain no longer has voluntary manslaughter

C. Involuntary manslaughter

-awareness, reck/crim neg (must be individualized, not so by tort) under 3 circumstances

a. reckless disregard (intentional conduct indicating indifference) if duty of care even of omission gets manslaughter (cmnwlth v welansky)


-if grave danger actually realized, chayev no matter what ordinary man would’ve done


-but if ordinary man would have realized, doesn’t matter if this guy didn’t get it


b. dangerous consequences don’t have to be more likely than not, just substantial (ppl. v hall)


c. ordinary neg allowed (st v Williams sick kid omission)

3 things: gravity, probability, justification. Here: purpose to not get kid taken away, not enough for civil

Con: should have considered other circumstances.


d. objectively (walker v superior court Xian scientist)

D. Depraved heart

a. requires malice not davka to deceased but any evil design (cmnwlth. v Malone)


b. found from consciously disregarding substantial and unjustifiable risk to others
-higher than gross neg but in degree not in kind, even being on road w crazy driving enough (us v Fleming)

NY: voluntarily drunk, so have awareness. 125.20-had in mind to injure.

No requirement to actually cause harm
E. Felony murder (misdemeanor manslaughter largely abandoned)

Britain doesn’t have felony murder
-devitate from concurrence of MR and AR requirement

-defenses break down unless they exist at time of the felony

-passive killing through arson w family inside (duty, act known to cause (natural and probable consequence) death in furtherance of felony, intent irrelevant) (regina v serne)


a. CA: inherently dangerous felony and not as committed only if any type (ppl. v Phillips)

-grand theft or false imprisonment no


b. rejects second half, even if dangerous as committed (ppl. v stewart RI)


-ex cons possessing firearms is inherently dangerous, foreseeable risk (hines v state)


c. CA: merger, assault w/deadly weapon no-felony integral part of homicide will make everything murder, can’t get rid of malice if don’t restrict (ppl v Ireland)


-ppl v burton-armed robbery ok, purpose not assault but the robbery, deterrence applies

NY: rejects merger, has list of felonies that qualify


d. act must be in furtherance of felony-even if in flight from, but/for f no act


e. CA: agency-actual killer must be co-felon

-NY 135.3(?): non agency (redline), no proximate cause, chiluk between justifiable killing (cofelon) and innocent, anyone can be killer but cofelon can’t be dead body


NJ: doesn’t allow for murder of co felon (state v canola), accepts agency in case, then codifies NY

VII. Causation-more important than butfor is moral culpability/responsibility, we are moral agents

A. foreseeability, exclude extraordinary but discretionary if meets butfor (ppl v Acosta helicopter)

-doesn’t need to be sole factor, as long as sufficiently direct (people v arzon arson plus other fire)
B. can’t have break in causal chain (truck no since just neg not even neg)(ppl. v kibbe)

-sadistic conduct equals moral responsibility

-if new cause with gross neg than no, break, need proof that D was actual cause (ppl v stewart)

C. can’t use tort rule of proximate cause, need direct (ppl v warner lambert explosion corp)

-no evidence of foreseeability of the mechanism even though foresaw explosion possibility

D. need present intention to kill (causation), not hope (ppl v campbell)

-respect for moral agency

NY 125.15(3)-suicide breaks causal chain to murder but still manslaughter


a. only when involved in final overt act, not in furnishing means (ppl v Kevorkian)

-direct and natural result of D’s act

Con: abuse, vulnerability



i. swallowing pill after abuse is direct (Stevenson v st)



-breaking chain talui on being a good agent



ii. drag race no, not forced on him (cmnwlth. v root killed by other car)



-st v mcfadden (struck other car)-rejects, applies proximate cause



-contributing and substantial factors (R: Might be simple moral judgment)



iii. white youths assaulted, direct since only reasonable reaction to run (ppl v kern)



iv. mutual encouragement enough (cmnwlth v atencio roulette)




-duty to not cooperate or join, diff from drag since only based on luck (R:moral)
VIII. Aiding and abetting

-NY 20-same mens rea required for principal and aider (knowledge not enough)
-lower causation requirement, not butfor cause

-must facilitate (even if not needed) consummated offense (but guilty of it if P does it, and attempt if no
criminal facilitation (115) if only probably facilitated consummated offense

205.50-hindering the prosecution

1. Mens rea


a. encouragement must’ve been used by accused w intention of encouraging murder (hicks v US


b. nexus between accused and party whom he is charged with aiding


-participation wish and some action to make it succeed (state v Gladstone mrjuana suggestion)


-criminal facilitation applies here, would qualify for full if he got a cut


-some statutes allow facilitation, here marijuana not so serious


c. rejects NY 20, only P needs to show mens rea of crime committed, aider does the encouragement and liability extended to actual crime, neg enough (people v luparello)



-most but not NY/MPC: reasonably foreseeable and in furtherance, here not even that


d. act can be before the fact through crim neg (st v mcvay) if neg himself (like NY)


i. allows ‘community of purpose,’ don’t need to show which D shot (ppl v Russell)



-through participating got depraved heart


2. actus reus



a. journalist being there enough since butfor publicity no one would want you (wilcox v Jeffrey)



-journalist wanted to be there to help his purposes, that’s his mens rea



-issues of journalistic freedom, inapplicable in US



b. 40.10(1)once involved, need voluntary and complete renunciation of crim purpose and substantial effort to stop the committing of the offense



c. don’t need to be butfor, just make crime easier (st v judge)
NY: we do have accessory of attempt

(Entrapment: if the person didn’t want to get it w/out the seduction)


3. can’t impute act to aider if P had good intent and was active (st v hayes bacon), entrapment


-burglary requires intent to commit any crime and illegal entry, here concurrence problem

-but not pure entrapment since he proposed it



a. if didn’t have permission, have actus reus but not mens rea, 20.05(1)-still liable, no defense, b/c of retributive, deterrence and protection



b. justification personal to P, if illegal act done, doesn’t let accessory off (vaden v state)



c. mitigation-works to lower to lower harm or level (regina v Richards husband wakeup)

IX. Attempt-specific intent, actus reus close to finishing

retributive, Q: why not punish as much as consummated offense? Locus penitentiae

-other justifications say to intervene before


1. mens rea-probable result like death is of firing weapon at vital part (smallwood v st)



i. helps to have explicit statement, specific act, active concealment demonstrating


-could still have NY’s reckless endangerment (reckless attempt)


-most and NY reject attempted felony murder


2. proximity-crime would’ve been committed but for interference (ppl v rizzo)


-civil liberties concern



i. some have weaker proximity (mcquirter v st)-consider social conditions, allow preparation, attempted assault with intent to rape



ii. others: unequivocal that you had an intent



-same: substantial step (us v Jackson), strongly corrobative of intent




-ATM bill jam not allowed for this (us v harper)




-negotiations for cocaine not allowed, preliminary, motive irrelevant (us v joyce)

NY 140.35-guilty based on possession of burglars tools
stalking: 120.60, 50 and 45-asur, fear not enough needs to be reasonable fear (also in NY)

CA: credible threat; NY: any course of conduct that causes material harm to mental/emotional health


3. solicitation-if unaccompanied by act moving directly toward crime no (st v davis)


-just preparation not remotely proximate (still good even if P refuses)

\/

US v church-participation in planning murder enough, nothing else D could’ve done


NY: criminal solicitation (even if no extensive planning)

4. impossibility



i. factual impossibility-no defense (pickpocket cases)



ii. legal impossibility (ppl v jaffe)-defense, if act went through still no crime since element of knowledge not satisfied, here just belief, even if morally culpable no liability-subjective


\/



110.10-NY reverses jaffe, just depends on moral culpability (ppl v dlugash shot dead)




-sometimes still problem of legality (true legal impossibility, act planned on doing was not made illegal, like lady eldon’s lace)




-or other reasons (mr fact and mr law)?



iii. claims he knew it wasn’t heroin, both legal and factual (us v Oviedo)



-eliminates objective act element, no concurrence of mens rea and actus reus



NY: liable; feds apply jaffe rule
XI. Conspiracy

Agreement between 2 or more, to do unlawful act or means, overt act of 1 if serious, intent

-groups are much more dangerous, individuals are more malleable, more possible locus penitentiae

A. must have meeting of minds/agreement, no implied ongoing conspiracy (Krulewitch v US)

-dangerous b/c higher penalties, fringe just as criminal, civil kulas might come in and SOL gone, venue, difficult to distinguish many Ds apart (need mens rea required for substantive crime)

a. once join you are accessory to substantive crime, don’t need direct evidence (pinkerton v US)


-Justification: reasonably foreseeable

NY: rejects pinkerton rule, need to separately plead and prove (mcgee rule)


-to withdraw need affirmative action; NY: stop voluntarily, call the police (once do that may even be patur for original conspiracy, but normally no)

b. NJ: once join, chayev even for acts not within scope if reasonably foreseeable consequence

-diluting intent to negligence, sounds like felony murder/luparello


c. spoke-all accessories as long as within reasonable scope of conspiracy


-stop people from joining when realize you might be liable for murder as well as auto theft


-can threaten and bust the others

interstate v US
-can infer mutual agreement from risk otherwise, don’t need simultaneous action




-Normal view: need evidence of mutual agreement

C. Intent

a. need intent for criminal objective, not just knowledge or supplier (people v lauria)

-exceptions when: acquire stake, no legitimate use, volume grossly disproportionate, serious crime
NY: difficult to find intent, stricter, and no possibility of accessorial liability for prostitution


b. must have corrupt motive (people v powell)


-if believed conduct was legal/moral, no conspiracy.-rejected now in US for ignorance of law
Britain: reject, to limit their expansive doctrine (see shaw), if person believed it was

-if not innocent act itself (grenades), liable for more (registration) (us v freed)-notice

D. Scope of agreement/single or multiple


a. spokes-can’t use evidence of some against all (kotteakos v US)


-failed mutual understanding/dependence; this is several similar purposes and adventures


b. chain-single, since know someone’s there, more links (foreseeable)

-success of any part dependent on success of whole



-even if 4 groups, no connection between sides of chain or different groups (us v Bruno)


-can infer willingness to repeat w/ newcomers, but not for indefinite period (us v Borelli)



-for spoke, only if scope broader (general partners), chain/foreseeable, or if knew of separate relationship and had community of interest (not trading adultery us v mcdermott)

c. one agreement w many crimes is 1 conspiracy (us v braverman)

E. parties


a. can’t be part of conspiracy to do crime if not violating it yourself (gebardi v us mann act)


-would contravene policy of patering the woman to mechayev her alts conspiracy


b. RICO- enterprise
-knew of each other or infer/ or person coordinating everyone

-each spoke had two or more crimes


-concern of mass guilt, but solves organized crime

XII. Defenses
England-nothing, all discretion or pardoning power
NY 35.05(2)-legitimacy of means (consent), and balance of evils. Then jury can decide, justification of necessity-PF guilty, but petur mitzida

Germany: no justification but coercion by circumstances-excuse-allows existential threat, not just if personal like in US
35.05(1)-general defense for law officers (2)-necessity

.10-consent is not a defense

.15-self defense deadly and nondeadly force

.27-NY no hit rule, if you’re being arrested, even if blatantly illegal, can’t hit back

.30-arrest provisions, diff from self defense since crime over

.40-excuses-duress, entrapment, insanity

A. Self defense

-secular morality, people have right to repel evil against them, can impose on everyone
-exclude paranoid fears, must be proportionate

must have unlawful unreasonable threat

objectively reasonable belief


a. objective based on D’s circumstances-D who has been mugged (ppl v goetz)


-to completely exonerate would allow to set their own standards

No imperfect self defense in NY



-to use deadly force: threat of deadly force or armed robbery


b. Force-belief that necessary, reasonably necessary, imminent and proportionate

-admit battered woman syndrome expert testimony (state v Kelly)


Requirements of expert: beyond ken of average juror, reliable, witness has expertise


-here explains necessity of remaining no other option to shoot, and jurors can’t imagine



-also comes in on credibility and proportionality, but not imminence-fact based jury Q

might deter help, maybe excuse not justification, maybe this is rationality not disease, if really helpless would just take it, and maybe should apply across the board.


c. st v norman-don’t allow either self defense, inevitable is not imminent, ample time to resort to other means, excessive force (sleeping is the issue)



-super strange to not allow imperfect: she reasonably believed


-Con: can’t leave or get help, violence getting worse, always imminent ‘reign of terror’


d. provoke: NY lose self defense entirely


-retreat-only applies to deadly force

NY: deadly force allowed against deadly force, robbery and burglary


Defense of others: alter ego rule, stand in shoes of 3rd party, if he’s felon you don’t have right


NY penal code (35.15) reversed that, now judged by reasonable POV of that guy, all self defense applies to defense of others
NY: no hit rule, if you reasonably believe they are police officers can’t even resist illegal arrest

-based on assumption you’ll have later remedies


e. no preventative self defense based on threat since no imminence (st v Schroeder)



-future harm doesn’t allow you to hunt down and kill (ha v state)



-no battered child, private capital punishment (jahnke v state)-no imminence


f. retreat-if deadly force and if know can avoid with complete safety (hatchet driveway)


-interpretation of necessity; NY: rejects true man, but no retreat from your house


g. if initial aggressor, must give intent to withdraw and attempt to do so, if do yet other guy still escalates its his problem (us v Peterson)


h. no defense of property, even if allowed alts escalation not justified in deadly force since burglary, esp. as applied, not dangerous enough (people v ceballos) –not necessary

-dwelling house exception only about destruction or dispossession (ibid)

i. After crime committed, NY 35.30-more demanding than self defense



-you better be right



-to use deadly force, if person isn’t using deadly force against you, only if person committed murder, rape, etc.

Common law rule permitted deadly force against suspect of felony

-problem of limiting of rendering state powerless (durham v state)
\/

can’t use deadly force against unarmed nondangerous suspect (TN v garner) (and NY)



-but when poses threat of serious physical harm to officer or others ok


-killing is seizure, only if reasonable, this frustrates cause of judicial determination


-not needed to deter, bias problem, rejection of originalism


-common law rule was when felonies were all dangerous and punishable by death
B. Necessity (justification not excuse)

-choose lesser evil

-prevent imminent harm

-direct causal relationship

-no legal alternatives

a. different from duress-allowed only if necessary to avoid injury greater than harm (prison)



-was threatened with death, lovercamp conditions (specific, no alternative, no force used towards officials, report back immediately) only relevant not dispositive

Reject:

-for smaller dangers vs. property rights (southwark v Williams homeless)



-or when debate about proper policy, general reduction (AIDS) not clear and imminent



-or for private alleviation vs. public potential for harm of mass cultivation (hutchins)



-or for indirect civil disobedience (won’t stop, alternative, maj approved law isn’t harm)




-doesn’t meet legitimacy of means (NY agrees)

American approach to Dudley: necessity defense if have consent and lottery to meet two conditions
Germany: would ask if reasonable person would’ve done any better.

no balance of evils in self defense, even if killing you will save many


b. can’t have general rule, only case by case (pub comm. against torture v Israel)




-rejected bybee memo allows general authorization based on: certainty of info, necessity, likelihood of attack, magnitude of damage

XIII. Excuse-not forward looking, its about culpability
-involuntary-not acts at all

-cognitive deficiencies: kills by mistake or by accident, lacks intent to kill, doesn’t let off entirely

-duress autonomism, diminished responsibility, insanity

A. Duress (NY article 40)

-danger to themselves or someone they love

-person of reasonable firmness couldn’t resist


-excusable for minor offenses even if no likely death or serious injury (st v toscano NJ)



-property rights not enough, concern of perjury, minimum morality


a. only if ‘brought to last ditch (fleming POW) (maybe higher for military)


b. allowed if no reasonable escape since ofcl’s are corrupt (us v content)



-need non-vague threat



-if no reasonable choice, even if threat not immediate and not present at time (ruzic)

-still need imminent threat (hearst brainwashing)-inducements?

B. Voluntary intoxication
NY 15.25: negates mens rea required for spec. intent, not culpable but ok for gen intent, neg and reck


-attempt suggests intentional behavior but not assault-frequently done while pissed (ppl v hood)



-protection rationale, no privacy since harm to others (st v stacia) NY: 15.25 (look up!)
NY: w/ reckless homicide, etc., neg is enough, court says yes like NY assault 3 (neg or reck), objective

NY 50.05(3)-you are aware of risk, we impute reck (awareness plus crim neg) b/c of that choice to drink


-culpability

common law: if Leningrad drunk no reck


-allowed to show that premeditation and deliberation not proven (ibid)



-allowed to reject even for that, easier to prove but any rule does that (MT v egelhoff)


NY: rejects. constititutional issue of culpability

NY 120.20 and 25: if not attempt, reckless endangerment (attempt of attempt)

C. Involuntary intoxication


a. Britain: rejects automatic petur, preexisting illegal desire require that is actions be viewed as voluntary to some degree (regina v Kingston)



-only when disinhibiting and not unconscious, element there even though no moral fault

America-(automatic petur?)

D. Insanity 40.15-don’t know or appreciate either of two M’N prongs
-Insane usually automatically committed. You’re not allowed to tell juries this will happen.


-clear and convincing evidence (addington v TX), b/c of liberty issue, mental state must be perm
-burden: now on defense (NY)
1. Def of mental disorder/legal insanity (must show root of disease):


a. Cognitive-defect to not know nature & quality of act; or
Didn’t know act was wrong (Mnaghten’s case)


-retribution and deterrence not served if disease that made it happen

\/


b. burden on P to show didn’t lack substantial capacity (blake v US)


\/


c. rejects blake, narcotics addiction not enough, SC volitional prong doesn’t work w/ today’s evidence and isn’t needed once have second prong (US v Lyons)



-con: civil commitment anyways, must figure blame even w/out experts

2. Meaning of mental disease or defect


-can change mind about science fit to law, neurosis could qualify (st v guido) no set def

autonomism: US-go free (not your fault/liberty), allowed to plea as alternative to insanity


Britain-no choice, only insanity
3. Diminished capacity (middle ground, allowed but not automatic exculpation)
Britain-relevant, only from murder to manslaughter (gave up reasonable person definition for that)  

a. can’t be that we allow for intoxication but not insanity for specific intent (us v brawner)


-expert testimony allowed (but bad analogy since we’ve all been intoxicated)

\/


b. US/MPC: mental disease only for insanity not for mens rea (clark v AZ)



-observation but not mental disease or capacity opinions allowed




-controversial character, can mislead, particular risk w opinions-at time of crime
4. no exculpation for acts as a result of non-disease compulsion (US v Moore)


-robinson only refused to prosecute ‘status’ violations (see powell also)
