Criminal Law Outline

Professor Richards, Spring 2008
(I got an A- in this course)
General Outline of the Course

General Principles of Criminal Law

· Legality-before you can punish someone, a reasonably specific law must exist making that action criminal.  Absolutely required under Constitution (no ex post facto laws)—have to know what rules are to know if you’re breaking them

· What constraints does the requirement of legality put on criminal law?  What limits does specificity impose?

· Why to Punish? Purposes of Criminal Law: Retributism, General Deterrence, Protection, and Reform

· What to Punish? (i.e., why does society sometimes criminalize things like homosexuality)

· Basis of Criminal Law: 2 requirements of criminal law.  Have to have:

· Mens Rea: guilty mind

· Actus Reus: guilty act

· Proportionality: no cruel and unusual punishments—gradation of penalties (e.g. death penalty)

Law of Rape

Law of Homicide

Who is Criminally Liable

· Is anyone accessorily liable

Inchoate Crimes

· Law of attempts

· Conspiracy

Defenses

· By way of justification (e.g., self defense, necessity, etc.)

· By way of excuse (e.g., duress, intoxication, insanity, etc.)

	
	Civil
	Criminal

	Procedure
	Parties initiate/ civil procedure
	State initiates—criminal procedure (largely constitutional)

	Burden of Proof
	Preponderance of evidence
	Beyond a reasonable doubt (constitutional standard)

	Remedies
	Compensatory; 

Torts: status quo ante 

Contracts: expectation damage
	Jail/fine/death

	Sources of Law
	Common law; Contract law: UCC
	Legislature; no common law anymore

	Constitution
	Not really in constitution b/c no retroactivity problem; there is a “no impairment of contracts” clause, but never been taken to limit judicial decisions.

Requires jury in federal system; no habeus problem (applies only to detention by state)
	Lots of Constitutional Concern:

Principle of legality—no ex post facto laws

4th Amendment-probable cause

5th Amendment-grand jury, prohibition on double jeopardy and self-incrimination

6th amendment-requires jury trial in all criminal cases; right to counsel

8th Amendment-forbids cruel and unusual punishments

14th amendment: forbids blatant racism/sexism to be expressed through law; under due process clause: right to privacy

Habeus—available to any detained on criminal side: “great writ of liberty”

	Substantive Law 
	1. Compensatory

2. Money 

3. Statute of Limitations 

4. Consent defense

5. Contributory negligence defense

6. Causation

7. Strict Liability

8. Individual Harms
	1. Punitive

2. Moral stigma

3. no statute for gravest crimes (e.g. genocide) 

4. No consent defense

5. No contributory negligence defense

6. No requirement of causing actual harm on some crimes (inchoate crimes)

7. little strict liability—held unconstitutional in some states and Canada—say if it’s a really serious crime (not tort), then have to show something beyond strict liability—culpability or criminal negligence.

8. Harms to Society


Legality

I. Principle of Legality: Reasonably specific criminal law must exist, making an act criminal, before the act is subject to punishment.  Nulla poena sine lege—no punishment without law.

II. Vagueness Doctrine 

a. Requires that the law be announced in reasonably clear and specific terms.

b. This permits notice to people when their actions will be criminal, but also prevents abuse of discretion of vague statutes at hands of police.

c. Cases

i. Commonwealth v. Mochan
1. Facts: guy calling woman soliciting adultery in a very lewd language repeatedly (including specific sex acts, which is probably what caught attention of court); also a four-party telephone line, so danger could be overheard by members of the public

2. Holding: court says no statute rendering this criminal; court however finds him guilty of offensive harassing public.  

3. Dissent argues this is the court making criminal law, and that this should be left up to the legislature.  

4. Concern that this violates principle of specificity.

ii. McBoyle v. United States (SCOTUS, 1931)

1. D convicted of transporting airplane that he knew to be stolen.

2. Statute criminalized transportation of “automobile, automobile truck, automobile wagon, motorcycle, or any other self-propelled vehicle not designed for running on rails.”

3. Court rules that  it is not clear “vehicles” applies to aircraft and finds him not guilty.  Holmes says legislature needed to be more specific if wanted airplanes includes.

iii. United States v. Dauray (2d Cir.  2000)

1. D possessed 13 child porn pictures cut out of a magazine (unbound)

2. Statute punishes possession of “books, magazines…or other matter,” three or more in number that contain child porn images.

3. Question: Whether individual pictures are “other matter” within the meaning of the statute.

4. Court uses plain meaning, previous cases, and canons of lists and other associated terms, statutory structure, and amendments to try to determine the meaning.

5. Court concludes that both interpretations are absurd, so the principle of lenity must mean the ambiguity is resolved in D’s favor.

6. Principle of Lenity: when real equipoise in material and can’t be resolved either way, resolve in favor of the defendant.

iv. Papachristou v. City of Jacksonville (SCOTUS 1972)

1. City had a very broad vagrancy statute.  Was being used to arrest blacks and whites who were together.

2. SCOTUS strikes down overly general vagrancy statutes because such a general statute can be used by police to prohibit behavior that is constitutionally protected.

v. City of Chicago v. Morales (SCOTUS 1999)

1.  Chicago statute, in an effort to prevent gangs from controlling neighborhoods, prohibits “Criminal street gang members” from “loitering with one another or with other persons in any public place.”

2. Court upholds Illinois’ Supreme Court striking down statute, which found it was too vague.

3. Reasoning

a. Defer to state’s highest court’s interpretation of its statutes

b. Suggestion of overbreadth, could be used against purely innocent activity

i. Overbreadth Doctrine: a statute is overbroad if, in proscribing unprotected speech/act, it also proscribes protected speech/act

c. Legality concerns of fair warning and police abuse

4. Thomas’s dissent: gangs are a serious issue, police always have to use discretion, court should have been more deferential.

vi. Nash v. United States (SCOTUS 1912)

1. Justice Holmes uphold a Sherman Anti-Trust Act violation, even though the statute had vague language

2. Not all vagueness in statutes is unconstitutional.  E.g., criminal negligence—people aware of those standards, so it is not unreasonable to hold people liable for them.  Build on community standards that are reasonably specific.

III. Ex Post Facto (Retroactivity)

a. Legality requires that the law be previously established

b. “No… ex post facto law shall be passed.” Art. I § 9 of Constitution, to Congress.  Art. I § 10 applies this to the states.

c. Statutes cannot apply retroactively based on judicial interpretation; judicial interpretation can apply a meaning to statutes prospectively, however.

d. Cases

i. Shaw v. Director of Public Prosecutions (House of Lords, 1962)

1. Facts: Shaw publishes a directory of prostitutes advertising services; Prostitution is not criminal in Britain, but aggressive street solicitation is prohibited.

2. House of Lords rules that the common law of crimes isn’t dead in Britain.  There is a crime called conspiracy to corrupt common morals, which they find Shaw criminally liable of.

3. Critics say this violates the ex post facto principle of legality.

4. British view is that common law of crimes is very narrow and only applies to conspiracy.

ii. Keeler v. Superior Court
1. Facts: guy hit pregnant ex-wife woman in abdomen (baby wasn’t his, wife wanted it); baby was born stillborn with its head fractured.

2. California statute that said murder is the “unlawful killing of a human being,” but doesn’t define human being.

3. Question of the case: is a fetus a human being under the statute and could D have known this?  If not, would violate ex post facto rule

4. Court holds that unborn fetus is not a human being under the statute and D can’t be guilty of murder because the “judicial enlargement” of the section would not have been foreseeable to him and adopting it would therefore violate due process of law.

5. Court’s Reasoning:

a. Common law view did not include fetuses as human beings, and statutory provisions build upon common laws of crimes

b. Principle of Strict Construction and Lenity: if there is a way to construe a provision such that you would let a criminal defendant off, always construe it this way (this is strict lenity; much less so now)

c. Appeal of not being common law crimes

d. Principle of Legality

i. The criminal can’t be punished any further or easier than the law was at the time of his offense.

ii. After 14th amendment, every state must give due process.

iii. Bouie case-SCOTUS ruled legality applies to judiciary construction of statutes and that statutes can’t retroactively apply to something not covered previously (though prospectively is fine)

IV. Basic concepts of criminal law come from British law.  In Britain, most basic crimes had been declared crimes entirely by the courts by the end of the middle ages.  As Britain begins moving to parliamentary system and a secular democracy, crimes become more formulated by the legislature since there is less religious/moral homogeneity, courts are less comfortable making something a crime based on religious sensibilities.

Purposes of Criminal Law (Why Punish?)

I. Retributivism—backward looking; express societal harm

a. 2 views on what it should mean:

i. Strong retributivism: 

1. “eye for an eye” (lex talionis); 

2. sufficient for punishment that there must be a moral wrong 

ii. Weak Retributivism: 

1. necessary that there is moral wrongdoing before you punish,

2. Proportional

3. Stigma

4. Minimal punishment 

II. Deterrence-forward looking

a. Specific deterrence: what will deter the individual

b. General deterrence: what will deter the general public

c. Certainty v. Severity

i. Is deterrence better achieved by more severe penalties or a higher likelihood that you’ll be punished? Studies suggest certainty.

III. Protection

a. remove those that have caused harm from society

b. If you’ve committed crime, evidence that you’re socially dangerous, so incapacitate until capable of being law-abiding.

IV. Reform

a. Moral atonement: if you do something wrong, have a need to be punished, want it

b. Therapeutic: if person has committed crime, socially sick in some way—want to cure them.

c. This justification gave rise to the prison system.

V. Where these reasons affect the law

a. Constitutional-e.g., proportionality (8th amendment) turn on retributivism

b. Legislative—decide what to criminalize

c. Prosecutorial discretion—decide who to bring charges against—what is culpable, do we need deterrence, should we be reforming them, etc.

d. Sentencing

e. Parole

VI. There is tension between deterrence and retribution and between retributivism and reform.

VII. Cases on why do we punish

a. Regina v. Dudley and Stevens
i. Four sailors caught at sea with no water or food.  Two decide to kill and eat the boy, who was really weak and likely to die.  A third sailor, Brooks, refuses to participate in killing the boy, though he does eat them

ii. Question: What is the goal of punishing them?  Should there be any justification, excuse, or mitigation?

iii. Crown finds them guilty; queen commutes death sentence to six months.

iv. Sailors turn themselves in, asking for judgment (moral atonement—reform)

v. Prosecutors decline to prosecute Brooks (retributive judgment; conduct wasn’t bad enough to punish)

vi. British doesn’t allow a defense; clearly not self-defense, no defense if killing innocent.  Punish for retributivism; public was outraged (this was the custom of the sea at the time, and there were some class issues)

VIII. Cases on How we Punish

a. United States v. Michael Milken
i. Wall street guy in a junk bond case; guilty of several securities violations

ii. Question was how to punish.  Statute allows 0-28 years in jail and a heavy fine, as well as a bar from securities industry

iii. Judge, sensitive to the fact deterrence works with white collar crimes, thinks a long prison sentence is appropriate

iv. Also retributive element: Judge comments that had benefits/freedoms of society but still broke the law.

v. Sentenced to 10 years in prison and full-time community service for three years of probation (Of course, he served only 22 months and is worth over $2 billion today, so not sure how well that deterrence is working…)

b. United States v. Jackson
i. Facts: Career criminal gets out of jail and then immediately goes and robs a bank

ii. Judge Easterbrook sentenced him to life in prison on the theory that specific deterrence had failed; now he needed general deterrence and incapacitation.

iii. Judge Posner’s concurrence said he wouldn’t have done this because D didn’t harm anyone and mentions that people often age out of criminality, so cruel to put him in prison for life rather than just 20 years or something.

c. United States v. Gementera
i. D stole letters from mailboxes; As part of sentencing, judge added condition that Gementera has to stand outside a post office wearing a sign saying “I stole mail.”

ii. Court agrees that this shaming could serve the purpose of reform by penetrating the human psyche

iii. Dissent concerned with shaming, think might have counter-intuitive effect of leading them to commit other crimes, degrading

IX. What do/should/should not we punish

a. John Stuart Mill

i. John Stuart Mill argues can only correctly impose criminal punishments within form constraints:

1. Background justice

2. Harm to others

3. Harm to self

4. Moral offense at conduct

a. Is very skeptical of punishing for moral offense because of concern of imposing majority view when no harm, destruction of free will.  Think punishment has to be based on harm principle.

ii. Argues free speech and right of personal autonomy in your personal life are absolute rights.

b. Economic Argument

i. Morris and Hawkins, The Honest Politician’s Guide to Crime Control
1. Feel that the enforcement of certain crimes is too economically costly for the benefit.  Thinks several crimes should be decriminalized because of this, include drunkenness, narcotics, gambling, disorderly conduct/vagrancy, abortion (since decriminalized), sexual behavior between consenting adults (many of these since decriminalized), and juvenile delinquency.

c. Homosexuality

i. Homosexuality a crime for moral offense.

ii. Wolfenden Commission in Britain found that common views of homosexuality were not supported by the facts, and there was no longer a background justice or harm to self or others rationale for criminalizing it.  Said moral reprobation in Britain should not be reason for criminalizing it.

iii. Lawrence v. Texas (SCOTUS 2003)

1. Challenge to Texas’s sodomy laws for private conduct.

2. Case is based on constitutional right to privacy

3. Right to privacy in intimate life established in Griswald and Roe v. Wade and Casey
4. Court had denied right to private for homosexuality 5-4 in Bowers v. Hardwick.  Court overruled this in Lawrence.
5. Court found right to privacy, stating no legitimate state interest that can justify intrusion into personal and private life of the individual.

a. Argues abridgment of this right would require a strong justification, which doesn’t exist here.  No longer a clear moral consensus against it.

6. Scalia’s dissent is that the purpose of criminal law is to express moral values, so criminalizing homosexuality should be allowed if that’s what the community wants.  Also doesn’t think “the right to engage in homosexual sodomy” is fundamental liberty interest protected by the constitution.

d. Drug Offenses

i. Little constitutional development

ii. Some argue that drugs are so expensive because criminalized—should tax and take away incentive to go into the business

iii. Some distinguish between soft drugs and hard drugs

e. Right to Die Cases

i. Euthanasia

1. Voluntary

vs.

Involuntary

Active Killing
Passive Letting Die









Living Will
No Living Will

ii. Cruzan v. Director, Missouri Dept. of Health (SCOTUS 1989)

1. Facts: woman in coma with no living will.

2. Question: Is there a right to die if there is no living will?

3. Missouri high court says has to be clear and convincing evidence of the now-incompetent person as to what they would want when they were competent, which was not present here.

4. SCOTUS rules that there is a right to refuse medical treatment, but the state also has a compelling interest in preserving life.  Uphold Missouri court.

5. Concern about substituted judgment of friends/family in cases where no clear or convincing evidence

iii. Washington v. Glucksberg  (SCOTUS 1997)

1. Terminally ill patients sued state for judgment on state’s ban on assisted suicide, saying the ban violated a fundamental right to autonomy of life

2. SCOTUS reaffirms that there is basic right involved, that you can refuse treatment, but there interests prevent crossing the line between letting die and actively killing.

f. Corporate Crimes

i. Often harder to punish corporations because of command control/mens rea issues, as well as how to punish (can’t throw a corporation in prison

ii. Corporate structure

1. Help defuse liability; do you punish the CEO?

2. Heavy fines could punish stockholders; some argue that stockholders likely profited from criminal behavior, too, so fines are appropriate.

Basis of Criminal Liability

I. Crime must consist of both a mens rea and an actus rea; the two must concur.

II. Actus Reus

a. No criminal sanctions without actus reus
b. Can be an act (if not involuntary, unintentional) or omission (if duty by statute, status, or contractual relationship)

c. If can make a successful actus reus defense, it means you aren’t liable at all

d. Acts

i. Act must be voluntary

1. Martin v. State (Ala. App. 1944)

a. D was physically carried into the public and displayed drunken behavior

b. Because he was physically carried, the act was involuntary and he can’t be held liable for (NY Penal Code § 15.10)
ii. Act must be conscious (unconsciousness is a complete defense to charge of homicide, if not self-induced)
1. People v. Newton (Cal. App. 1970)
a. Facts: struggle between Newton and police; Newton was shot in stomach before he shot officer, which he claims he was unconscious.  Expert testified being shot in stomach could produce a state of shock similar to unconsciousness.
b. Court ruled Newton had a right to have unconsciousness instruction go to the jury, up to jury to decide if they believe the expert testimony.
e. Omissions
i. Criminal liability can be imposed only if there is some legal/statutory duty to act, not if there is just a moral duty to act

ii. Can be held criminally liable if for failure to act only if:

1. Statute imposes a duty to care for another

2. One stands in a certain status relationship to another

3. One has assumed a contractual duty to care for another

4. One has voluntarily assumed the care of another and so secluded the helpless person as to prevent others from rendering aid.

iii. European view that if almost no cost to yourself and you can save a human life, you are obligated to do so.

iv. Jones v. United States
1. Child placed in care of Jones, who is neither the father nor mother of the child.  Baby dies due to lack of food/water 

2. Court holds instructions to jury must include the necessity for finding a legal duty of care

v. Pope v. State
1. Non-mother fails to take battered child to shelter or to seek medical assistance

2. No obligation to intervene; child’s mother was always present.

3. Misprison of felony, the failure to report the felony, is not a chargeable offense.

vi. Barber v. Superior Court
1. Doctors removed man from respirator at the request of the family.  

2. Question is does this omission to continue treatment, with the intent and knowledge that the patient would die, count as murder?

3. Court holds no, that omission to continue treatment is not an unlawful failure to perform a legal duty.

f. Constitutional Dimension

i. Robinson v. California
1. California passed a statute criminalizing addiction to heroin.

2. Statute is a prohibition on status offense.

3. Court holds the statute to be illegal as cruel and unusual punishment in violation of the 14th amendment

ii. Powell v. Texas
1. D is arrested for public drunkenness; doctor testifies he is a chronic alcoholic, and this would be criminalizing alcoholism, which would be wrong just like criminalizing addiction in Robinson
2. Court distinguishes this from Robinson; Robinson was about punishing a mere status, whereas public drunkenness has a volitional element (alcoholic can just get drunk at home)

3. Court concerned that if did allow alcoholism as a constitutional defense, it would be constitutionalizing an actus reus, which have traditionally been left to the states to decide.

III. Mens Rea

a. Almost all crimes all require some intent to perform the act (exceptions: negligence or strict liability.)

b. There must be a concurrence between the intent and the crime

i. Regina v. Cunningham
1. Guy stole gas value (clearly guilty of larceny) but didn’t shut off gas, which seeped into neighbor’s house and partially asphyxiated her.

2. Question of whether the intent to commit larceny could be transferred into an intent to poison her?

3. Court: Can’t impute intent because it violates concurrence requirement 

ii. Each culpable act and mental state must be proved individually (see Regina v. Faulkner, p. 216)

iii. Felony Murder exception-if guilty of predicate felony and happen to kill in the course of it, even if didn’t intent to kill, can be guilty of murder.

c. New York Penal Law 

i. Intent: means; whatever you do in pursuit of end is your intent

ii. Knowledge: doesn’t require intent, but requires that you know

d. Unintentional Forms of Mens Rea

i. Negligence: No awareness of facts, but act with a gross lack of care.  Standard is a reasonable person (normative standard)

1. Consider gravity and probability of harm that a reasonable person would be aware of traded against purposes (Is this right???)

2. Some states vary on whether or not criminal negligence, which requires a greater risk and a more culpable mental, or civil negligence should be used when a statute does not specify

a. Alaska: okay to use civil negligence (State v. Hazelwood)
b. New Mexico: always assume criminal negligence standard (Santillanes v. New Mexico)
c. NY Penal Code § 15.15.2: “a statute defining a crime, unless clearly indicating a legislative intent to impose strict liability, should be construed as defining a crime of mental culpability.”

ii. Recklessness: Agent must have in mind possible harm to another (awareness of substantial and unjustifiable risk + criminal negligence)

iii. Strict Liability: Guilty of crime even if you don’t have intent or knowledge

1. Strict Liability in Statutory Rape

a. Regina v. Prince
i. Court finds D guilty of taking unmarried girl under 16 away from father even though D reasonably believed that girl was 18

ii. Overruled in B v. Director of Public Prosecutions—Britain makes statutory rape a specific intent crime, requiring intent and knowledge.

b. People v. Olsen
i. CA court retains strict liability for statutory rape under 14, but moves to a negligence standard if older

c. Garnett v. State
i. Retarded boy, 20, has sex with girl, 13, though she told him she was 16.  Boy’s IQ put him on same mental level as girl

ii. Court retains strict liability.

d. Most of US retains strict liability for statutory rape charges.

2. Strict Liability in Corporate Crimes

a. United States v. Balint and United States v. Dotterweich
i. Courts allowed criminal liability even though there was no knowledge

ii. Sometimes allow criminal liability where strict liability in corporate cases because fines rather than imprisonment; public welfare offenses.

b. Knowledge of one partner cannot be imputed to the other; have to show knowledge for both (see Gordon v. United States)

c. Finding CEOs strictly liable for actions of company

i. Court allows this when relatively minor crimes because responsibility has to go somewhere, particularly if CEO was put on notice of actions of lower level employees (see United States v. Parke, in which a retail chain is charged with violating the FDCA, the sanction was a low fine)

ii. Less willing to allow with serious criminal statutes (see United States v. MacDonald & Watson Waste Oil Co, where the crime carries a sanction of 5 years in prison.  Negligence won’t suffice)

3. Strict liability can be used to hold employers guilty for illegal conduct of their employees even in absence of evidence of employer fault

a. However, some states reluctant to do this for offenses that carry sanction of imprisonment as opposed to fines (see  State v. Guminga, Minn. P. 259)

4. Canada has ruled strict liability unconstitutional in any serious criminal case (see Regina v. City of Sault Ste. Marie)

5. Some states allow an involuntary act defense to a strict liability offense (see State v. Baker, where such a defense was not allowed when D’s cruise control got stuck and he was convicted of speeding)

e. Intent

i. Specific

1. Intent to do some further act or cause additional consequence beyond that which must have been committed or caused in order to complete the crime.

a. E.g.: larceny, assault with intent, attempted rape, recklessness (in common law)

b. These crimes involve both intent and knowledge.

c. Morissette v. United States (SCOTUS, 1952)

i. D took spent bomb casings from air force practice range and sold them for scrap, thinking they were abandoned.  

ii. Court found could not be guilty of larceny because it was a specific intent crime, requiring the knowledge that you were taking property of another.

d. Staples v. United States
i. D was in possession of illegal automatic fire arms, but was unaware they fired automatically.

ii. Court found mens rea was required, and here there was no knowledge for a specific intent crime; not wanting to erode traditional culpability requirements.

ii. General

1. Intent to commit the act; need not have to intend to violate the law or be aware that his act was criminal

a. E.g. rape, assault, recklessness if a result of voluntary intoxication (NY)

2. Some crimes require that the defendant have knowledge of certain facts, in addition to general intent

a. Knowledge v. Deliberate ignorance

i. If a person’s ignorance of facts is a result of conscious purpose to avoid learning the truth, he can be found willfully ignorant and still found to have knowledge (“Ostrich” rule)

1. United States v. Jewell
a. D convicted of knowingly transporting marijuana from Mexico to the US.  D claims he did not know there was 110 pounds of marijuana in the car, even though he knew of a secret compartment.

b. Court holds he can be found to have knowledge based on deliberate ignorance.

c. Dissent worries about diluting mens rea requirement to negligence.

IV. Mistake of Law 

a. Mistake of fact sometimes excuses (mere belief) (larceny, robbery, embezzlement, income tax evasion, kidnapping)

b. Mistake of law never excuses except where reasonable mistake of law

i. People v. Marrero (NY, 1987)

1. Facts: federal corrections officer read NY provision to exempt himself from ban on carrying pistols.  Reasonable mistake when you look at the statute (exempts “peace officers,” which includes “correction officers of any state correctional facility or of any penal correctional institution.”

2. Court finds him liable, reading 15.20(2)(a) narrowly.  Public policy concerns if allow mistake of law defense based solely on defendant misreading statute.  Ignorance of law is not a defense.

3. Dissent distinguishes between things which are malum in seand malum in prohibitem
c. Mistake of law showing lack of mens rea

i. Defendant’s ignorance or mistake of law can sometimes negate the mens rea of the crime charged, even if the mistake was unreasonable.  However, this does not apply to belief of unconstitutionality of a law.

1. Cheek v. United States (SCOTUS 1991)

a. D thinks laws requiring him to pay taxes are unconstitutional; also believed that under the tax laws, he owed no taxes.

b. Court holds that in regards to his belief that it is unconstitutional, mistake cannot be relied on.

c. However, in regards to his belief that wages were not income, this could be considered by the jury in determining whether Cheek had acted willfully.

d. Policy consideration: tax laws are extremely complicated; don’t want to hold people criminally liable who accidentally violate them, only those who willfully violate them.

2. Liparaota v. United States-illegal receipt of food stamps, but not liable because didn’t know it was illegal.

ii. In some cases, you don’t need to know that you are violating a statute to be liable, particularly if you have reason to believe your conduct is unlawful or dangerous

1. Examples:

a. US v. International Minerals & Chemical Corp (transporting hazardous materials)

b. US v. Overholt (violating Safe Water Drinking Act)
c. Bryan v. United States (selling firearms with filed off serial numbers)
d. US v. Ansaldi (selling compound that acts like date rape drug)
iii. Mistakenly relying on advice of public official or court
1. Some states don’t allow relying on what an official says as an excuse (see Hopkins v. State), but this is allowed in NY (15.20.2.d)
2. U.S. v. Albertini

a. War protestor wants to protest on US bases.  Federal court said military bases were public forum and he could protest, so he continued to.  Supreme Court later reverses.  Can he be arrested for actions in between 9th Circuit decision and SCOTUS decision?
b. No, this would be unconstitutional and a violation of due process
3. NY 15.20.2(c)-if you reasonably depend on a judicial decision of a state or federal court, excused for reasonable mistake of law.
4. Lambert v. California

a. CA has statute that if you move to LA and are an ex-felon, you must register.  Ms. Lambert failed to comply when moved to California

b. SCOTUS finds this a due process violation.  Though no statutory reasonable mistake of law doctrine in California to alleviate her liability, still not allowed because so unfair as to violate due process.

Graduation Among Punishments

I. Proportionality

a. U.S. Const. 8th Amendment: No cruel and unusual punishments (or excessive fines or bail)

i. Ewing v. California
1. Facts: D steals golf clubs; under CA’s 3-strikes rule, he is sentenced to jail for life.

2. SCOTUS upholds 

3. Federalism concern: CA rule reflects legislative judgment, entitled to deference, that offenders who have committed serious or violent felonies and who continue to commit felonies must be incarcerated. 

4. Three factors in determining whether a sentence is so disproportionate that it violates 8th amendment:

a. Gravity of offense and harshness of penalty

b. Sentences imposed on other criminals in same jurisdiction

c. Sentences imposed for commission of the same crime in other jurisdictions

5. 8th Amendment does not require strict proportionality between crime and sentence; forbids only extreme sentences that are “grossly disproportionate” to the crime.

6. Breyer’s Dissent:

a. Thinks requirement of proportionality reflects underlying moral view on how “bad” act is-culpability (intentionality of harm) and degree of harm

b. If moral metric is not in line with legal metric, suggests arbitrariness

c. Regards law as unconstitutional because harm isn’t that great relative and punishment is more severe from other punishments for greater crimes.

b. The Death Penalty

i. Strong retributivist approach argues need death penalty for cases of extreme moral depravity

ii. Not clear there is a deterrence argument for it based on studies

iii. Concerns over mistakes being made and the possibility of racial distortion in sentencing

iv. Furman v. Georgia struck down a discretionary death penalty.

v. Woodson v. North Carolina struck down as unconstitutional automatic death penalties for certain crimes.

vi. Gregg v. Georgia
1. Facts: Georgia introduced certain procedures in death penalty cases: bifurcated procedure (jury determine guilt and sentencing separately), aggravating/mitigating factors consulted by jury (person and act must be individualized), must be court review (esp. to make sure no racial issue)

2. SCOTUS ruled death penalty does not invariably violate the constitution and that Georgia’s procedures were constitutional.

vii. Atkins v. Virginia
1. Court struck down death penalty when criminal defendant is mentally retarded

2. Concern about retributivism (not same culpability for mental retardation), deterrence (lack mental capacity to be deterred), and concern that mentally retarded person can’t defend himself.

3. Found that culture no longer regards the death penalty as proportionate to culpability in cases of mental retardation.

viii. Roper v. Simmons
1. Court struck down death penalty for defendants who were juveniles at the time of their offenses.

ix. Court has also held unconstitutional death penalty for rape (Coker v. Georgia) and for accessory to felony murder (Enmund v. Florida)
x. McClesky v. Kemp
1. D relies on the Baldus study, a statistical study suggesting that black defendants who kill white defendants have a greater likelihood of receiving the death penalty, to show that his death sentence violates the 8th or 14th amendment

2. Court rejects this argument in light of safeguards designed to minimize racial bias in the process, as well as finding that the law of Georgia was properly applied.

Rape

	Patriarchal View
	Modern, Consent-Based View (Lawrence, modern cases)

	No interspousal rape
	Interspousal rape

	Gender-defined
	Not gender defined

	Violence, not consent
	Consent

	Suicidal levels of resistance  req. (e.g., Lucretia)
	No resistance requirement

	Not available to sexually active women
	Available: rape shield laws


I. Major Issues when dealing with rape:

a. What should count as force in the law of rape?

b. How should consent be interpreted?

c. What should the appropriate level of mens rea be with a rape charge?

d. Interspousal rape question

e. Rape Shield laws

II. Force and Resistance

a. States no longer require “utmost resistance” and many states have gotten rid of any resistance requirement in rape laws at all, recognizing the idea of “frozen fright”

b. State v. Rusk
i. She claims she was very scared, started to lightly choke her.  He claims she went willingly

ii. Court upholds guilty verdict, finding that in some cases, resistance isn’t reasonable to the situation.

c. Older cases in which resistance was required to find guilty

i. People v. Warren-woman biking along reservoir, man much larger than her picked her up and took her into woods, but court found not guilty because of no resistance

ii. State v. Alston-woman broke up with boyfriend who had been beating her; a month later, showed up and said he was going “fix her face” unless she had sex with him-question was whether act of penetration was enough for force.  Court finds evidence doesn’t establish element of force

d. Other sorts of coercion other than that of physical violence often do not count as force

i. State v. Thompson-won’t let graduate high school if don’t have sex; no force so no rape

ii. Commonwealth v. Mlinarich—send back to detention home unless have sex; no force so no rape

e. Eliminating the Force Requirement

i. State in the Interest of M.T.S.
1. No consent, but no evidence of force

2. Court does away with resistance requirement, finding if it’s beyond a reasonable doubt that there was no consent, you can basically infer force from lack of consent.

ii. New York does not have a force requirement.

iii. M.C. v. Bulgaria shows foreign courts (European Ct, here), removing the force requirement and moving toward a consent-based approach

III. Consent

a. Defining Consent can be tricky

i. State v. Gangahar
1. Even though woman said no, court finds “no did not really mean no” because of actions or inaction.

b. NY defines consent as an “affirmative crystallized expression of willingness;” has a “reasonable person” standard—what would a reasonable person find as consent.

c. Deception

i. People v. Evans
1. NY case, when still had force-based statute

2. young woman meets stranger in airport who convinces her he is a psychologist, takes her to his apartment.  Says he could rape her, kill her, then changes tactics and gives her some sob story, she touches him on the shoulder, at which point he grabs her and has sex with her

3. Court finds no force; fraud is not enough and should not apply to consent (basically saying in larceny, have right to property, but your body is not legally protected property)

ii. Burro v. Superior Court
1. some guy pretends to be a doctor and tells woman she has some highly infectious and perhaps fatal disease which has two possible cures: expensive, painful surgery, or have sex with an “anonymous” donor injected with a serum.  So woman chooses sex.

2. Court distinguishes between fraud in factum and fraud in inducement (this case)

3. Court says fraud in inducement doesn’t vitiate consent

4. California later made a law to change this; NY has a provision to deal with this only if it’s a real health provider

IV. Mens Rea

a. Commonwealth v. Sherry
i. She says they were all at a party at someone’s house, said they were all going to go to Rockport, she went with them, claims she asked to be taken home, but they didn’t.  They were smoking marijuana.  She says she never consented to sex and she was frightened.  Defendants claim that when they were at the party and said they were going to the house, she asked to be taken along, she initiated sex.

ii. Court refuses to allow a jury instruction that would have said had to have actual knowledge that she wasn’t consenting (b/c of marijuana) because don’t think this could be a reasonable mistake of fact.

b. Commonwealth v. Fisher
i. Her claim: she was struggling the entire time, he forced her to have oral sex.  His view: He admits it was rough, but that was what had happened in their first encounter.  She said no, appellant responded no means yes, she said she really didn’t want to, eventually he gets the point and stops.

ii. Court retains strict liability standard for rape used in the Williams case (stranger rape) even though this was acquaintance rape because of the concern that using a reasonableness standard will lead to a murky standard of what men versus women think is reasonable, and is too much of a departure from the current law.

c. NY has a negligence standard for rape; most jurisdictions won’t make this into a specific intent crime, however.  Alaska is the only state with recklessness.

V. Marital Exemptions

a. NY abandoned marital exemption to rape in People v. Liberta
i. Arguments given for marriage exemption are implied consent, women as property, and right to privacy.  

1. Harm principle negates the right to privacy, and the other two no longer apply

b. MPC argues for retaining marital exemption, feeling criminal law shouldn’t try to solve marital problems

VI. Rape Shield Laws

a. No more corroboration requirement

b. Argument for rape shield laws is that probative value of such evidence is outweighed by prejudicial effect.

c. State v. DeLawder
i. Court did not allow evidence to show witness had sexual intercourse with other men on other occasions; evidence that girl has sex is immaterial when offered as excuse or justification

d. Commonwealth v. Harris
i. Court allowed evidence of prior conviction of prostitution because laws allowed evidence of prior convictions to impeach witness credibility

e. Neeley v. Commonwealth.
i. Court excludes evidence that hair on victim came from victim’s boyfriend rather than defendant by a narrow interpretation of the state’s rape shield law that did not include “hair” in what sexual history was allowed to explain the presence of

f. Psychiatric Exam of Rape Victims

i. Government of the Virgin Islands v. Scuito
1. Court denies motion for psychiatric exam

ii. Abbott v. State
1. Child had made false allegation of child abuse in the past, so the court held that D had established a compelling need for a psychiatric exam, so it should be allowed.

HOMICIDE

I. Intent to Kill Murder

a. Premeditation and Deliberation are needed

b. Commonwealth v. Carroll (Penn)
i. Man in argument with wife, not sure if he intended to kill her or not.

ii. Court finds guilty of willful, deliberate, premeditated murder.  Does not allow the “irresistible impulse” defense.

c. State v. Guthrie (WV)
i. Guthrie was a veteran, has history of trauma, panic attacks, had some sort of obsession with nose.  Other guy was horsing around, hits him in nose with towel, Guthrie explodes and stabs him in neck

ii. Court rules that mere intent to kill is not enough for meditation and deliberation; in this case, defendant did not plan it, so cannot be guilty of “willful, deliberate, and premeditated,” which are required for the highest level of intent to kill

d. State v. Anderson (CA)
i. Man kills 10 year old daughter of woman he lives with, definitely looks like he planned it

ii. Court finds him not guilty of intent to kill, possibly because penalty in CA is death penalty rather than life in prison

II. Voluntary Manslaughter

a. Provocation

i. Elements:
1.  ordinary reasonable person would lose control

2. In fact provoked

3. Not sufficient cooling time

4. D in fact did not cool

ii. Verbal Provocation isn’t enough

1. Girouad v. State (MD)-wife insults husband, he stabs her 19 times.  No mitigation

iii. Maher v. People (Mich)-D shoots man he heard was having an affair with his wife

1. Court finds a reasonable person would find that sufficiently provoking

iv. What counts as a reasonable person:

1. Statistically normal person standard (Law in Britain under Bedder; abandoned in Camplin)

2. Individualized standard: New York: a person like the person in the situation, except temperament, neurosis, mental disorder

a. What is a sufficiently individualized standard?

i. People v. Cassassa (NY)
1. Victor Cassassa and Victoria Lo Consolo had dated casually, she told him she just wasn’t that in to him, stopped dating.  He, however, is distraught, basically stalks her by breaking into her apartment, etc.  Seems to have some mental disorders.

2. Court rules that in keeping with individualized standard, jury can take into account psychiatrist evidence to understand D’s internal situation, but not moving entirely to diminished responsibility.

ii. People v. Walker: (NY) 

1. drug supplier presses his dealer for payment and ends up killing him. 

2. Court refuses to give mitigation instructions. Individualization allows prejudice…

III. Unintentional Homicide

	Criminal Negligence 125.10
	Recklessness 
	Depraved Heart 125.25 (2)
	Felony Murder 125.25 (3)

	Gross negligence
	1) Awareness of risk

2) Criminal negligence
	1. Awareness of the risk.

2 Gravity of harm is high

3. Probability of harm is high

4. Purposes – “in hell.”  You balance the purposes, and they should be illegitimate to justify your action.


	1) Predicate Felony

2) in course of crime (or fleeing from)

3) Causation


a. Criminal Negligence

i. What would a reasonable person do in these circumstances?  Two things are weighed against each other determine reasonable metric:

1. Harm

a. Gravity of Harm

b. Probability of Harm

2. Agent’s Purpose

ii. Distinguished from Civil Negligence

1. Civil negligence is a failure of reasonable care and is not individualized

2. Criminal negligence is a gross deviation from reasonable care and is individualized

iii. Commonwealth v. Welansky
1. Night club fire where exits were blocked/hard to get out of.

2. Court found for unintentional homicide, has to be found under criminal negligence, which is a “wanton or reckless” conduct, in this case wanton or reckless disregard for the safety of his patrons in event of fire.

iv. People v. Hall
1. guy skiing down mountain and hit someone below him, killing them.  Was skiing at unsafe speed.

2. Clearly grave harm, but was it probable?    Court says based on circumstances of case, and weighed against a purpose with little merit (having fun), was criminally negligent

3. Suggest criminal negligence involves some sort of moral blameworthiness

v. Individualization

1. State v. Williams
a. Indian family didn’t take child to get medical attention because they were concerned he would be taken away; parents didn’t think was that sick (abscessed tooth)

b. At the time, Washington did not have a criminal negligence statute, only civil

c. Court found defendants were put on notice by symptoms and lack of improvement that medical care was required, and they were found to be negligent.

d. No individualized standard here

2. Why has there been pressure in criminal law to individualize:

a. Idea that can only be fair in criminal law when hold people to standards that they can reasonably meet

b. H.L.A Hart argues it should be a two step process(did the accused fail to take precautions any reasonable person would have, and then, given the person’s mental/physical characteristics, could that person have taken the same steps as a reasonable person?

c. Individualized standard in Williams case doesn’t make sense from retribution stand point (already lost child), but may from deterrence.

3. Walker v. Superior Court
a. Christian science daughter fell ill, treated her with prayer rather than medicine, in accordance with their religion.  Daughter died of meningitis.  Should the standard take into account religious beliefs? (Christian Scientists being usually middle class and fairly well educated)

b. Court sustained criminal negligence here, stating that criminal negligence must be evaluated objectively, controlling question was whether a reasonable person in defendant’s position would have been aware of the risk involved.

b. Depraved Heart

i. Requires awareness of risk; aggravated recklessness, high gravity and probability, low purpose

ii. Commonweath v. Malone
1. People v. Roe is a NY case with the same result

2. D and friend playing Russian Roulette.  Didn’t intend to kill friend, but did.

3. Court finds guilty of depraved heart because of callous disregard of likely harmful effects on others.

iii. Some courts allowed depraved heart killing for murder by omission (see People v. Burden)

iv. U.S. v. Fleming
1. very drunk guy weaving in and out of traffic, driving incredibly fast (over 100 mph) and into lanes of oncoming traffic—while in wrong lane, hit and killed woman.

2. Because drunk, lacks intent (Under NY law of voluntary intoxication, this is not an excuse)

3. Court says even if he had been sober, this would have been reckless driving.  So bad that it’s aggravated recklessness/depraved heart.

v. If intend to do serious bodily harm, but not to kill, but in fact kill, still guilty of manslaughter (NY § 125.20 (1)) (see also State v. Dufield, in which the D was drunk, but was still convicted of reckless murder)

c. Felony Murder

i. California approach: open-ended statute limited by judicial construction

ii. New York Approach: very limited statute, has own causation rules, completely statutory, has defenses built in.

iii. Felony murder was a construction of depraved heart; useful doctrine because don’t have to show depraved heart mens rea when clearly a depraved heart killer.

1. Regina v. Serne
a. Origins of felony murder; Father burns down house to collect insurance (arson), which causes the death of his son.  Liable for felony murder.

iv. Problematic because violates general requirement that there has to be a mens rea, actus reus, and concurrence with every crime.

v. Why do we have it?

1. Deterrence

a. Some argue will deter felons from taking risks, carrying guns, etc.

b. Argument against this is pickpocket hypothetical—a pickpocket happens to pick the pocket of a guy who has a gun in it; the gun goes off, killing the man, so this pick pocket is convicted of felony murder while others are not—random, so no deterrence value.

vi. Causation

1. Closely linked to moral conception of responsibility

2. Original view was proximate cause; jurisdictions have modified this to some extent (see CA and NY)

3. Crime has to be in furtherance of felony of in flight from, but courts have interpreted this very broadly.  Tend to use the would never have happened if not for the felony.

4. Agency Rule (CA): Actual killer must be a co-felon. (looks at killer) (See State v. Canola)
5. Commonwealth v. Almeida (PA)

a. person killed and person killing were both policemen trying to apprehend robbers

b. Penn. court held for liability on the theory that but for the felony, death would not have occurred. 

6. Commonwealth v. Redline (PA)

a. Victim killed a co-felon.

b. No felony murder because this would be extending liability to co-felon because not a crime for victim to kill co-felon (self-defense).  Concern of relative innocent.

vii. California Approach:

1. Limitations on whether or not felony murder can be imposed:

a. Dangerousness of felony

b. Merger Doctrine

c. Special Causation Rules

2. Robber “takes the victim as he finds  him”

a. People v. Stamp (Cal. App, 1969)-victim has heart attack brought on by stress from being robbed; robbers found guilty of felony murder

3. Dangerousness of Felony

a. Felony must be inherently dangerous in the abstract.  Can’t look at the particular facts

i. People v. Phillips (CA 1966)- girl had cancer in eye, doctors said needed to remove it to save it; defendant (a chiropractic doctor) says he can save her without surgery for $700, but she later dies of course.  Felony was grand theft; Judge rules no felony murder b/c not inherently dangerous in abstract.

b. False imprisonment is not a predicate felony in CA (People v. Henderson)
c. Other states haven’t followed California direction and have much broader statutes so that all felonies can potentially give rise to felony murder under statute (People v. Stewart-Rhode Island; Hines v. State-Georgia)

4. Merger Doctrine

a. Felony murder can be applied only where the predicate felony is somewhat independent of the killing; if the crime is too much like homicide, won’t allow it to be felony-murder since it requires much less proof

i. People v. Burton (CA 1971)

1. Killing in the course of an armed robbery

2. Court rules armed robbery doesn’t merge; if allowed D’s objection, would remove felony murder rule from most dangerous crimes

3. Court distinguishes from Ireland, in which the felony was assault with a deadly weapon, because in this case, the D wanted to kill his wife, so there was a unified purpose and felony murder wasn’t allowed.

ii. People v. Mattison (CA 1971)

1. D supplied methyl alcohol to fellow inmate, who died.  Felony murder was allowed because D had purpose independent of intent to kill.

iii. People v. Hansen
1. D, in dispute with rival drug dealer, shot at drug dealer’s apartment and killed another occupant.  Convicted of felony murder based on predicate felony of discharging a firearm at an occupied dwelling

2. court upheld conviction, but rejected independent-purpose test.  Court chose to disallow as predicate felonies only those that would “elevate all felonious assaults to murder or otherwise subvert the legislative intent.”   

3. Court concluded that the offense did not merge, even though included in the homicide.

iv. People v. Robertson
1. D shoots at guy stealing hubcap, claims he was trying to shoot above and scare away.  

2. Court upheld felony-murder because D’s asserted purpose was that he was trying not to kill but frighten the guy.

b. Causation

i. Agency Rule: in order to be guilty of felony murder, actual killer must be a co-felon.

viii. New York Approach

1. Clear statutory list of what counts and a predicate felony

2. No dangerous felony or merger doctrine

3. Redline rule of causation: if person dead is co-felon, no felony murder.

IV. Causation in Homicide in General

a. But for cause

b. 2 cases where but for cause is not enough:

i. Intentional infliction of death by free and natural B, or
ii. Gross recklessness of another person B

iii. These don’t apply IF A or B breaks the causal chain such that A is not liable, EXCEPT where B’s response is a not unreasonable response to what A did

c. People v. Acosta
i. guy stealing car escaping; police helicopters are tracking him.  One of the helicopters performed a maneuver which an expert said was reckless and violated several FAA regulations, which crashed into another helicopter and killed someone on board.  Should D be liable for the death?

ii. But for causation, but does the grossly reckless operation of the helicopter break the chain of causation?

iii. Court holds liable because helicopters would not be in the position except for him fleeing the police

d. People v. Arzon (NY case)

i. D set fire in abandoned building on the fifth floor.  While firefighters were there, someone else set another fire on a lower floor, which made the evacuation extremely hazardous and fireman died.

ii. Court finds liable.  It was reasonably foreseeable that firemen would respond and might be harmed, so the second fire doesn’t break causal chain. (analogize to Kibbe, distinguish from People v. Stewart)

e. Omission will be treated as legal cause of result in situations where there is a duty to act

f. Intent Cases

i. People v. Campell
1. D, who was angry at guy for having sex with his wife and wanted him dead, encouraged guy to kill himself and gave him a gun while they were drunk.  Afterwards, guy shot and killed himself.  Is D liable?

2. not liable because look at last act in chain(guy is a free and natural agent who does this to himself, so D can’t be held liable.

3. NY 125.15.3(changes rule and allows for liability here—weakens idea of causation.  Where intent and causal significance, that is a form of homicide liability (NY is an anomaly on this).

ii. People v. Kevorkian

1. court says distinction between actually killing someone and helping them kill themselves(if person actually does action that kills themselves, it breaks the causal chain even though Kevorkian intended them to die and there was but for cause.

iii. Stephenson v. State (1932)

1. man kidnapped and raped woman; takes her to hotel room.  She gets him to let her go buy a hat and mercury pills (while escorted by one of his associates); she takes mercury pills, he refuses to get her medical attention, takes her back to her parents house in a few days, and she later dies.  

2. court here holds that she is irresponsible, was under his control even when she went to buy hat, so not a free and responsible agent, so causal chain not broken.  Also didn’t get her medical attention.

iv. Commonwealth v. Root

1. drag racing, both acting way above the speed limit, dead guy went into other lane to pass and ran into another car.  Should the other drag racer be liable for his death?

2. D’s conduct wasn’t a sufficiently direct cause of death to make him criminally liable

v. People v. Kern

1. “Howard Beach incident”—white guys were beating some black guys; black guy ran across highway to get away from them and was hit by a car and killed

2. court holds them liable because the D’s actions were a sufficiently direct cause of death.

vi. State v. McFadden

1. drag racing, similar to root, except crash kills innocent third party who is not in drag race—should second drag racer be liable for the death of the third person, who was killed by the first drag racer who also died.

2. court says innocent third party death makes the difference—second drag racer held liable.

vii. Commonwealth v. Atencio

1. Ds were drinking and decided to play Russian roulette.  Like Malone, except here the dead guy actually pulled the trigger himself.  Should Ds be liable for depraved heart killing of friend?

2. hold for liability here because Ds knew of high risk of great harm

PARTIES TO CRIME

I. Accessorial Liability

a. 2 Forms of Accessorial Liability in NY:

i. Article 20:

1. In order to be accessorial liable for what principle has done,

a.  accessory must have same mens rea as principle

b. causal significance

2. punishable to same degree as principal

ii. Article 115

1. Criminal Solicitation.  If can’t get article 20 liability

a. Believing it probable that he/she facilitating offense

b. Causal Significance

iii. Also 2.05.50—accessory after the fact (hindering the investigation)

b. In NY, can be accessory to an attempt. 

c. In NY, can’t be liable as an accessory if person wouldn’t commit crime except for encouragement of uncover person (“seduction”)

d. In NY, each person is guilty of what they’re guilty of(individualize culpability

i. Other states say accessory can’t be held more guilty than person who actually committed crime (see Regina v. Richards, where wife hires people to be up her husband.  The men were acquitted of felony charges, but she was convicted of felonious assault.  Court reverses).

e. Renunciation Doctrine: If show voluntary and complete renunciation of criminal purpose, won’t be accessorially liable.

f. Some states require that accessory and principle must have common design and common motive (see State v. Hayes-Missouri); if B didn’t commit a crime because of special facts, A can’t be liable; other courts have ruled differently (see Vaden v. State-Alaska)

g. Person who the statute is intended to protect cannot be liable as an accessory, even if technically is

i. E.g., statutory rape laws—girl can’t be accessory if underage (see The Queen v. Tyrell)

h. Hicks Rule: Mere presence is not enough.  Have to prove beyond a reasonable doubt causal significance and mens rea

i. Hicks v. United States
1. Culvard and Hicks and Rowe go to the dance, all drinking.  Culvard and Hicks ride off, later meet Rowe on the road.  Some witnesses, but too far away to hear everything.  Hear Hicks say to Culvard “take off your hat and die like a man.”  Rowe shoots Culvard.

2. No proof of mens rea, so not liable.

i. State v. Gladstone (WA) and People v. Gordon (NY)

i. Thompson, working for the police, went to Gladstone to buy marijuana.  D said he didn’t have enough to sell, but told him Kent might be willing to sell and gave him Kent’s address and drew him a map.  Gordon case has similar facts

ii. Gladstone court holds not liable because he’s not associating himself with guy actually selling; no intent

iii. NY has Article 115 for cases like this.  However, in Gordon, no liability under 115 because criminal facilitation requires you to facilitate a felony, an possession wasn’t a felony.

j. Luparello Doctrine: People v. Luparello
i. D wanted to find out where his former lover was by getting the information from a friend of her current husband.  Told his friends he wanted to get the information “at any cost.”  Couldn’t get information first time; his friends returned later without him and shot and killed the guy.  Is Luparello accessorily liable?

ii. California says if negligent in choosing people unreasonable to do something, that’s enough to describe full intent to do(dilution of intent requirement (MPC and NY reject this), make it more like negligence.  

iii. DC accepts this in Roy v. United States, but adds reasonably foreseeable requirement.

k. State v. McVay

i. captain and engineer were charged as principle in boiler explosion on steamer.  Accessory wasn’t on boat, but was charged as accessory for hiring and commanding the captain and engineer

ii. principal is clearly liable for negligence; can accessory be liable when he clearly didn’t want it to happen

iii. court says no problem, if prove criminal negligence, he can be guilty of criminal negligence even though accessory and may have had causal significant by not properly supervising.

l. People v. Russell

i. gun battle in Brooklyn; innocent third party was shot by a stray bullet.  Court charged everyone involved in the battle as accessory

ii. high probability of harm in using gun, low purpose(depraved heart.  Activity is depraved heart activity, all fully liable even though don’t know who shot, so all accessory; have depraved heart shown by participation in battle.

m. Wilcox v. Jeffery (British case)
i. American jazz artist going to Britain to play a concert; lacks proper certificate to be there playing jazz.  Magazine editor went to concert, met with guy.  Is he an accessory?

ii. court’s theory of mens rea and causal significance: making money by encouraging/interviewing jazz guy; has mens rea because there to meet him, advancing professional ends as a journalist by encouraging guy to be there.  Causal significance: encouraged performance by being a popular journalist talking about him; but for journalist there cheering, wouldn’t be as popular and wouldn’t perform.

INCHOATE OR ANTICIPATORY OFFENSES

	Attempt

1) intent

2) proximity

-merges into consummated offense
	Conspiracy

1) Intent to commit consummated offense

2) Agreement b/w conspirators

3) Over act (have to be well into preparation stage)

-doesn’t merge
	Soliciation

1) Intent

2) Solicitation

-merges into consummated offense


I. Why have inchoate crimes
a. Retributivist, public standard imposed on community itself
b. Criminal justice interested in people who have culpability to violate standards; whether or not they’ve actually caused a harm is often irrelevant
II. Attempt
a. Oldest; comes from retributive theory
i. Wouldn’t make sense from morality perspective to distinguish between those who succeed and those who fail.
ii. However, punish less sometimes because of principles of lenity, no actual harm caused.  Most attempts are now punishable as much as the crime.
b. What counts as Mens Rea
i. Smallwood v. State
1. guy who raped victims accused of attempt to kill b/c he was HIV positive

2. court doesn’t buy attempt argument—concedes recklessly endangered life, but doesn’t find mens rea of intent.

ii. NY 120.25 fills in gap of reckless endangerment

c. What counts as proximity
i. When does preparation cross to attempt.  
1. Line is drawn very close in time to crime.  
a. Policy reasons: deterrence (want to be able to change mind without being punished), morality (retributivism—allow for repenting)
b. NY has very strict proximity rule
c. People v. Rizzo (NY; recently affirmed in Costa)
i. robbers who were driving around with gun looking for the guy they were going to rob; couldn’t find the guy before they were arrested.; no attempt b/c not enough proximity
2. Equivocality test (weaker than NYs rule): come close enough to target offense such that unequivocal that you indeed the offense.  Proximity is not an independent requirement, just suggests intent.
3. Federal law has a weaker intent requirement
a. US v. Jackson (fed. Ct.)
i. police found out about plan to rob bank.  Guys were circling near bank when police stopped them.  Court held were so close and strongly corroborative of attempt to say were guilty of attempt
b. See also US v. Harper; US v. Joyce
d. Solicitation
i. NY § 100
1. Person guilty of criminal solicitation when “with intent that another person engage in conduct constituting a crime, he solicits, requests, commands, importunes or otherwise attempts to cause such other person to engage in such conduct.”
2. No defense that person solicited could not be guilty of the crime solicited… 
ii.  State v. Church
1. D hired hit man, who was really an undercover agent, to kill his wife, giving him information and indicating a preference for how she should be killed.
2. Court finds he had taken a substantial step toward commission of the crime and establishes the requisite overt act for more than mere preparation.
e. Impossibility
i. Legal Impossibility 
1. D believes what he’s doing, if completed, would constitute a crime but is in fact not made criminal by the law (his misunderstanding concerns the law).  
a. E.g. D goes hunting on a date that is legal to hunt, but thinks the date when hunting is illegal.  Not guilty of attempt to commit a crime, since what D set out to do (hunting in a month in which it was legal to hunt, though he believed it not) was not a crime.
b. There is a defense to attempt
ii. Factual Impossibility
1. D sets out to do something that would, if accomplished, constitute a crime, but because of factors of which he is unaware, there is no change he will succeed in doing these things or causing the result.

a. E.g.“Pickpocket” case—It is factually impossible to steal from an empty pocket, but D still guilty of attempted larceny.  

b. Rejected as a defense because still intended to commit a crime.

iii. Mixed Legal and Factual Impossibility (Mistake as to surrounding circumstances)

1. D set out to do things believing this would be a crime.  In fact, because he misunderstands the surrounding circumstances, his conduct would not actually constitute a crime, but if the circumstances were as he believed them, his intended conduct would constitute a crime.  

2. Traditional rule: defense  (fed courts accept Jaffe)
a. People v. Jaffe
i. D attempted to purchase goods that he believed to be stolen but had lost character as stolen goods at the time they were offered to defendant

ii. Defense to attempt because if the thing in which he intends is not a crime, no intent to commit a crime, regardless of what he may erroneously suppose. 

3. Modern view: no defense (NY and CA)

a. People v. Dlugash
i. guys drinking.  Bush fired at Geller three times.  Geller fell to floor; A few minutes later, Dlugash fired five more shots at victim’s head and face; at the time he fired shots, said it looked like guy was already dead (could not be established if guy actually was dead)

ii. If D believed victim to be alive at time of the shooting, it is no defense to attempted murder that the victim was really dead.  (Note that if jury believes he really thought person was dead, can’t be convicted because lack mens rea)

iv. NY and California both have no impossibility doctrine in law of attempts; Federal courts accept Jaffe.
1. NY § 110.10: If the conduct in which a person engages otherwise constitutes an attempt to commit a crime pursuant to section 110.00, it is no defense to a prosecution for such attempt that the crime charged to have been attempted was, under the attendant circumstances, factually or legally impossible of commission, if such crime could have been committed had the attendant circumstances been as such person believed them to be.
III. Conspiracy
a. Elements in NY:
i. Intent (mens rea)
ii. Must be agreement among/between them
iii. Over Act
b. Advantages of conspiracy:
i.  venue: have more options for venue with most conspiracies—gives prosecutor range of choice of judges and juries

ii. statute of limitations advantages (might be stricter statute of limitations for target question)

iii. Hearsay admissibility(if show conspiracy between A and B, C can introduce evidence of a conversation with B about a conversation with A, which would normally be excluded by hearsay.

iv. Easier to convict if all people in one large trial

v. Pinkerton rule in federal courts—easier to show guilty of accessorial to consummated offense if it occurs and you’re in conspiracy

c. Concerns of conspiracy:
i. Take away from individual culpability
ii. Possibly too much power to prosecutors at early stage
d. Statutory changes in the law of conspiracy:

i.  now require overt act (105.20)

ii.  at common law, target crime did not have to be a crime(now it very clearly must be a crime

iii.  no requirement that you know it’s illegal (ignorance of law used to be an excuse)

iv.  now accept one-party conspiracies—suffice that one party reasonably believes he or she has made an agreement.

v.  Denunciation—requires you stop the offense (different from accessory, where you only have to make an effort)

e. Krulewitch v. United States
i. D convicted of the Mann Act, statute prohibiting interstate transportation for the purposes of prostitution.  State says A & B conspired to take C for position; wanted conspiracy to last much longer in time than just transporting.
ii. SCOTUS says won’t allow because of concerns of individual culpability.
1. Conspiracy doctrine can convert a misdemeanor to a felony—will incriminate people on fringe of offending who would not be guilty of aiding and abetting or of becoming an accessory (become crimes only when crime has actually been committed)
f. Pinkerton v. United States
i. two brothers engaged in some conspiracy to commit tax fraud.  Clearly guilty of the conspiracy.  But there is no evidence to show that Daniel participated directly in the commission of the substantive offenses on which his conviction was sustained (was in jail)—is he automatically an accessorily liable for Walter’s consummated crimes?

ii. Pinkerton Rule (federal rule): if you’re part of a conspiracy, you can be liable for any consummated offense that is reasonably foreseeable—automatic rule of imputing accessorial liability

iii. NY doesn’t have Pinkerton rule, has McGee rule where would have to separately show intent and causal significance
g. Spoke Conspiracy 
i. Under U.S. v. Alvarez (undercover agent killed in drug string; dealers who played no part in shooting were convicted in the murder under conspiracy), if C does something, all others are liable so long as within reasonable scope of conspiracy as a whole when have a spoke conspiracy arrangment 
ii. Spoke—B,D, and A connected, and A connected to C:


 A


        D


B

C

h. Actus Reus element

i. Interstate Circuit, Inc. v. United States

1. theater chain sends letter to 8 film distribution companies.  As far as we know, the companies themselves never meet.  But the letter head lists all of the companies as recipients of the letter.  Chain suggests price fixing (violation of anti trust act) and not allowing double features.  Spoke conspiracy arrangement.

2. federal prosecutor wants one conspiracy rather than 8; would want one b/c of pinkerton rule, jury more likely to convict, etc. and so forth.

3. if look at this from view of economic theory, assume everyone would have incentive to outcompete the others, and absent an agreement, would mean price competition, wouldn’t have this sort of agreement unless all the others were doing it(suggest agreement since they were doing this. 

4. In law of conspiracy, allowed to make inferences like this and if jury believes it, can find conspiracy

i. Mens Rea Element
i. People v. Lauria (California)
1. Lauria owned a phone-bank answering service that anyone could pay for/utilize.  A few of his customers were prostitutes, shown he knew they were prostitutions.  Question of case is whether this constitutes a conspiracy and if knowledge imputes intent

2. No conspiracy because no intent.  Intent to further conspiracy can be inferred from knowledge when:

a. Purveyor of legal foods for illegal use has acquired stake in the venture

b. No legitimate use for the goods or services exists

c. Volume of business with the buyer is grossly disproportionate to any legitimate demand, or when sales for illegal use amount to high proportion of seller’s total business.

3. Rule: Intent of a supplier who knows of the criminal use to which his supplies are put to participate in the criminal activity connected with the use of his supplies may be established by

a. Direct evidence that he intends to participate

b. Inference that he intends to participate based on

i. His special interest in the activity

ii. The aggravated nature of the crime itself

j. Scope of Agreement
i. Kotteakos v. United States (SCOTUS)
1. Kotteakos rule: unless really have some evidence that there is some mutual understanding/dependence of conduct, don’t allow amalgamation of conspiracy charge if spoke conspiracy.

2. Chain conspiracy usually allow one large conspiracy charge because everyone understands it’s a chain and someone is involved

ii. U.S. v. Bruno
1. smugglers and a middle man, then goes to NY and Louisiana
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2. fed court said more chain than spoke, allow to be one big conspiracy

3. Dissent:  may not know any agreement b/w two people at end of chain—absent any evidence of knowledge between the two, shouldn’t be amalgamation

iii. U.S. v. McDermott

1. McDermott is CEO of investment bank.  Gannon is porn star he was having affair with.  Unbeknownst to McDermott, Gannon is also having affair with Pomponio.  Gannon asks McDermott for insider trading info.  She and Pomponio, who she passes this info along to, are making investments based on this info.  These two are clearly in a conspiracy, but is McDermott involved in this conspiracy?

2. court says not a part of the conspiracy, has no knowledge of what she’s doing with Pomponio, doesn’t have any agreement with Pomponio

3. Rule: has to be a mutual understanding between members of conspiracy,  and there isn’t any such agreement here between the two men.

iv. U.S. v. Braverman
1. Rule: only get one conspiracy per fact pattern; only single conspiracy when violate only one statute

k. Necessity of Guilt of Other Conspirators
i. Wharton Rule: impossible for conspiracy where offense is by nature is conspiratorial (e.g. bigamy, dueling, adultery) (See Gebardi v. United States)

ii. Garcia v. State (Can there be a “one man conspiracy”)
1. an undercover agent “agrees” to kill someone, never intends to do what Garcia wants.

2. under old, bilateral rule, there would be no conspiracy b/c undercover agent wasn’t really agreeing

3. new MPC rule though—Garcia intends to commit crime, believes other person is agreeing with him, there is an overt act.  From Garcia’s point of view, he is conspiring, stabilized in his criminality. He should be held fully liable from retribution/protection view; the fact that the other person doesn’t mean to/can’t be guilty of doesn’t let first guy off of conspiracy charge (again, parallel to accessory rule)—individualize by what each person is at fault for.

l. RICO

i. U.S. v. Elliott
1. spoke conspiracy, all connected to center guy (J.C.).  Crimes are all very different from each other; would normally be problematic to hold them guilty of one conspiracy because of Kotteakos rule.
2. for RICO, easier.  Have to show:
a. Enterprise—have to show that there is some enterprise with center and all the folks all interrelated in some certain way—system corruption interconnected in some way (not enough if just in same building)
b. Have to show that each person agrees to two or more crimes (so each spoke has to have two or more crimes)
ii. Worry about RICO crimes is mass guilt, juries more likely to convict if think member of conspiracy—not much individualization of crime.
iii. Why could RICO be good: similar to conspiracy—help prosecute large networks that are hard to penetrate and are designed to make it almost impossible to plead/prove anything like a conspiracy among them.-->help prevent structured organized crime. (Has been effective in NY).
DEFENSES

	Defenses of Justification:

Self-Defense

Defense of Others

Defense of Property

Arrest

Necessity
	Defenses of Excuse:

Accident

Duress

Alcoholism

Insanity
	Mitigating Doctrine:

NY: voluntary manslaughter

Britain: diminished responsibility


I. NY Penal Law 

a. Art 35-Defenses of justification

i. 35.01—general defense for law officers when in course of their duty (if reasonable, get this defense)

ii. 35.02-necessity defense

iii. 35.10-grab-bag of defenses (consent is NOT a defense)

iv. 35.20-burgalry

v. 35.25-larceny

vi. 35.27-NY “no hit” rule—even if being blatantly illegally arrested, can’t hit back (?)

vii. 35.30-arrest provisions—when may a police officer use deadly force in arrests and when private citizens may

b. Art. 40—Defenses by way of excuse

i. 40.05-entrapment

ii. 40.10-denunciation

iii. 40.15-insanity defense
II. Justifications
a. Self-Defense
i. Common law requirements of when a reasonable person could act in self-defense:
1. Necessity to repel violence
2. Violence must be imminent
a. Sometimes can be continuing threat (see Ha v. State)
3. Proportionality requirement—only allow to escalate to violence done against you
4. Judged by reasonable standard.
ii. Initial Aggressor Rule: Initial aggressor loses right to self-defense, whether deadly or non-deadly force (see United States v. Peterson)
iii. Provocation Rule: Aren’t justified in self defense if escalate force when no need (see Allen v. State)
iv. Deadly force rule:
1. Retreat rule (some states don’t have): if deadly force is being used against you and you are able to retreat rather than use deadly force, you must
a. Don’t have to retreat if non-deadly force (see State v. Abbott)
b. Don’t have to retreat if it’s in your home
2. Deadly force against deadly force
3. Robbery
a. Lose right to self defense once robbery is over (see Sydnor v. State)
4. Burglary (home is castle idea)
v. If defense reasonable to the one party, transfers to the other (ie, have reasonable self defense against one person, but bullet goes through them and hits another innocent person, still self defense—see People v. Adams)
vi. New York’s “No Hit Rule” (35.27): If someone is arresting you, even if it is completely unjustified, you cannot resist so long as it reasonably appears that the one doing the arresting is a police officer.
vii. People v. Goetz (NY)
1. Geotz had been mugged a couple of times; started carrying a gun, which he said he had dissuaded muggers since just by showing the gun.  Four young black guys (18/19) get on subway.  Have exchange with Goetz—says give me $5.  At that point, Goetz pulls out his gun and starts firing.  Hits the first three, goes back and shoots the fourth.(they don’t die)  Goetz thought they were going to hurt him, but knew they didn’t have guns.  Fires again because “wanted to make them suffer”

2. Court: must give some individualization; judge from view of reasonable New Yorker who has been mugged before
3. MPC: imperfect self-defense: if you believe, however unreasonable, that you satisfy self-defense, you’re mitigated down (but not exculpated)
4. Jury acquits (possible jury nullification of law?)
viii. The Castle Exception
1. People v. Ceballos
a. D set up a spring gun in garage after noticing things had been stolen.  Some teenagers breaking in were shot with spring gun.
b. Court rules no self-defense; even if he had been present when they were breaking in, deadly force might not have been necessary.  Spring gun not allowed because has no discrimination
c. Even with burglary, have to satisfy necessity, imminence, and proportionality.
ix. Battered Woman/ Spouse Defense
1. State v. Kelly
a. Defendant (ms. Kelly)’s version of the facts: her husband abused her like once a week since the beginning of their marriage, had claimed he would kill her or cut off body parts if she tried to leave;  She went to see him at a friend’s house to ask for money for their daughter for food.  He was angry she came and questioned him in public, they got in fight as she was walking back.  Her version: people were around them, claims that he choked her and when she was about to pass out, two men pulled her apart.  She finds her daughter, saw her husband running at her with his arms raised, felt like he was coming at her to kill her.  She grabbed a pair of scissors from her purse, set she was trying to scare him, but stabbed him and he tied.  

b. State’s version of the facts: she started scuffle in first place, told people around she was going to kill him, chased him with scissors

c. Issue: is there any applicable exculpateable defense?  Tried to introduce expert testimony about battered women’s syndrome to get court to judge if fear of life was reasonable from her view

d. Dr. Lenore’s theory: cycle of violence: 1) tension building period 2) period of abuse  3) where man asking for forgiveness and saying he’ll change his ways.  Often times, abuse gets much worse if women threaten to leave.

e. What the court thinks the evidence is relevant to:

i. clearly relevant to how she could believe that there was an imminent danger

ii. relevant to why she doesn’t leave, which is relevant to necessity

iii. relevant to credibility

iv. on question of imminence, court says not for the expert to tell the court what is imminent.

2. Criticisms of battered spouse defense:
a. Possible problems with Lenore Walker’s methodology
b. Infantilizing women, institutionalizes negative stereotypes of women and holds them to a different standard.
c. How far can this be extended—battered children, etc.
3. State v. Norman
a. defendant’s husband beat her for 25 years, really abusive relationship.  Day before she killed him, husband beat her so badly she caused the police.  They wouldn’t arrest him unless she filed a complaint, which she was scared to do.  An hour later she tried to kill herself.  When paramedics came to help, he tried to interfere and insisted they let her die.  Next day, she went to local mental health center to talk about filing charges.  When she confronted him with the possibility, he threatened to cut her throat before he was taken away.  Later that day, she shot him while he slept.

b. Court  says neither perfect self-defense or imperfect self-defense is allowed.  Perfect not allowed b/c of imminence requirement—couldn’t be imminent in the required way if he was asleep.  Imperfect not allowed b/c don’t think she could believe necessity or imminence if he was asleep.

c. other courts have held contrary in similar cases.
b. Defense of Others
i. NY Rule: judge situation from reasonable view of third party.
1. Prior rule: “alter-ego” rule: you, as a third party, only have the rights of the person whom you’re helping (see People v. Young—can’t help guy resisting arrest, even though didn’t realize were cops b/c were undercover)
c. Law Enforcement
i. Durham v. State
1. Deputy game warden arrest Long for illegal fishing.  Long jumped into his boat in an attempt to escape; D pursued him, grabbing the anchor chain.  While Long was beating him on the head with an oar, D shot him in the arm.  D was convicted of assault and battery

2. common law rule was that never allowed to use deadly force for misdemeanor
3. court reversed judgment: D was protecting himself, so of course he can use deadly force in resisting use of deadly force, even if it is a misdemeanor.

ii. Tennesee v. Gardner
1. police officer received call from neighbor that house was being broken into.  Saw young unarmed teen, yelled “police, halt,” when teen tried to climb fence, officer shot.

2. relevant law of the state of TN was deadly force was okay in arresting felon after the notice of the intention of arrest had been made

3. under NY law (35.30), wouldn’t allow; has to be felony involving physical force or serious felony (this wouldn’t count because no deadly weapon)

4. SCOTUS finds this is unconstitutional—though burglary is a serious crime, can’t agree that it is so dangerous as automatically to justify the use of deadly force.

iii. Arrest by private persons: NY 35.30.4: If make mistake and person is not guilty of the crime committed, not going to get any arrest defense.  In addition, only allowed to use deadly force if person has committed really serious crime (murder, manslaughter, rape, etc) unless deadly force if used against used.
d. Choice of Evils
i. Necessity Defense: (35.05.2)
1. Legitimacy of Means
2. Favorable balance of evils
ii. People v. Unger
1. Prison threatened with rape and death; left honor farm and didn’t report to authorities.  Is there a necessity justification
2. Court says yes: legitimacy of means b/c couldn’t really go to officials and necessity of evils because better to have escaped auto thief than having him raped.
3. Lovercamp conditions (which court rules aren’t required): conditions for necessity defense for prison escapes: 1) prisoner faced with specific threat of death, forcible sexual attack or substantial bodily injury in the immediate future 2) there is no time for a complaint to the authorities or there exists a history of futile complaints  3) there is no time or opportunity to resort to the courts  4) there is no evidence of force or violence used towards prison personnel or other innocent persons in escape  5) prisoner immediately reports to proper authorities when he has attained a position of safety from the immediate threat
4. Federal law requires making an effort to surrender before you will be allowed the defense
iii. Danger to be avoided must be clear and imminent (see Commonwealth v. Leno-no defense for needle exchange program; Borough of Southwark v. Williams-squatters; no imminent danger)
iv. Harm to defendant has to outweigh potential harm to public (see Commonwealth v. Hutchins-medical marijuana)
v. U.S. v. Schoon
1. Obstruction of IRS to protest US involvement in El Salvador
2. Court distinguishes between indirect v. direct civil disobedience:
a. Direct: something that directly relates to the activity you’re trying to change
b. Indirect: breaking a law to protest another law
3. No necessity analysis necessary since indirect; doesn’t meet legitimacy of means
vi. Public Committee Against Torture v. the State of Israel
1. Court won’t allow necessity defense prospectively to the directive; only supposed to be for prosecutions after the fact.
III. Excuses
a. Duress  (§ 40)
i. Elements
1. Threat to self or other
2. Reasonably firm person couldn’t resist
ii. Threat has to be your life, not just your property because of concern about fraud 
iii. Requirement of person of reasonable firmness doesn’t require heroics; minimum morality of democratic life 
1. State v. Toscano
a. Toscano, a chiropractor, charged with conspiring to obtain money by false pretenses from insurance company.  Agreed to forge a medical document for a scheme.  He owed money to guy’s brother for gambling debts.  The guy made vague but serious threats against guy and his wife.  Toscano said only filled out because he feared for his life.  Didn’t go to the police because was worried it would be ineffective.  After the filled it out, he moved and changed his phone number and his employer confirmed his work quality had dropped because he was upset.

b. Court says there is a question for the jury whether a person of reasonable firmness would have resisted.
2. United States v. Fleming
a. POW in Korean War told to create propaganda to promote dissatisfaction among troops or he would have to march to some far away camp in the winter.
b. Court doesn’t allow duress defense because say some people did resist; suggest people of reasonable firmness could resist
3. United States v. Contento-Pachon
a. Taxi driver from Columbia had to swallow balloons of cocaine; lives of him and family were threatened.
b. Court allows duress because it was likely threats were serious given the large amount of $$ involved and reputation of drug dealers
4. ICTY case (Prosecutor v. Erdemovic)
a. In situation where soldier told to shoot civilians or he would be killed, court ruled no duress defense because soldiers are expected to exercise greater degree of resistance to threat than civilians; could be used to mitigate sentencing
b. Intoxication
i. Voluntary Intoxication
1. Can be guilty of a general intent crime, though not a specific intent crime.
2. New York Reckless endangerment (15.05.3)—if drunk, aware of risk for recklessness
3. People v. Hood (California)
a. Drunk guy resisting arrest and in course of struggle shoots police officer in leg; is charged with assault
b. Court: Question of negligence: would a reasonable person would act given their purposes.  Don’t individualize for alcohol for negligence; though person has nothing in mind, so long as there has been a negligent injury, can be guilty of assault
c. Like NY: 15.05.3—if get drunk voluntarily, aware of risk for recklessness (doesn’t exist in common law)
4. State v. Stasio(NJ)
a. Assault with intent to rob—can’t be general intent with assault; has to be specific intent crime.  Normal result would be couldn’t be guilty because was drunk
b. NJ court ruled evidence of voluntary intoxication was inadmissible: intoxication may be shown to prove that never participated in crime, but has to be in such a drunken stupor and unconscious state that he wasn’t part of robbery (“Leningrad drunk”)
5. Montana v. Egelhoff (SCOTUS)
a. About exclusion of evidence of alcoholism;  worry that crime appears to require knowledge and if a person is really drunk, doesn’t know anything, so how can he be guilty of knowledge. Montana court doesn’t allow evidence 
b. Supreme Court struggles with this as constitutional issue—whenever state compromising mens rea crime, going to be a constitutional issue b/c comprising culpability before punish.

c. Ginsburg, the deciding vote, upheld the Montana statute on a different ground than the other four—if look at Montana law, not a crime of knowledge—another alternative mens rea that does not require actual knowledge—a general intent feature.  Can exclude this evidence because can legitimately be subject to criminal law under a negligence standard so no constitutional issue excluding evidence—don’t have to address issue of constitutionality.

ii. Involuntary Intoxication
1. Regina v. Kingston
a. in order to blackmail someone, guy drugged coffee and lured them into sexually assaulting an underaged boy.  
b. court says that that desire is the same as intent—when he was having sex with boy, was aware that he was underage—consider this a disinhibiting case, not an unconscious case.; could form the intent since he was just disinhibited.  If had been a mind-altering substance it would have been treated differently

c. worried about leaving rule that disinhibition doesn’t exculpate.  Reasons:

i. worry about that the defense would have to apply to all offenses—differs from other defenses.

ii. defense is subjective in nature—how do you determine when real; can rely on sentencing

d. long discussion of voluntary intoxication—skepticism because know what you’re doing when you get drunk; have to be stuporously drunk before exculpated—same thing applies here whether voluntary or involuntary b/c can’t tell when disinhibited and when really passed out drunk.

c. Insanity
	I. Mental Disease or Defect (psychosis, not neurosis)

	M’Naghten Test
II. Didn’t know nature and quality of his act; or

III. didn’t know the act was wrong
	M’Naghten + Irrestible Impulse Test—thought M’N was too focused on cognition, also so forms of irresistible impulses (ie, kleptomania)—problem was it was hard to distinguish irresistible impulse from impulse not resisted (didn’t last long)
	Durham Rule---existed briefly in DC circuit—as long as good psychiatrists tell us something is mental disease and caused act, should be automatic exculpation (gave maximum effect to psychiatrist)
	ALI Rule

IIA. Not know or appreciate:

   1) act, or

   2) wrongness, or
IIB. Lacks substantial capacity to conform conduct to law

Differ from M’N b/c appreciate (Ie, dissociative disorder where know act is wrong but can’t appreciate it) and 2nd prong

-where law was moving to when John Hinckley was acquitted.


i. Jury not allowed to be told what happens if found innocent by reason of insanity

1. Some have involuntary committal to institution, some have voluntary committal, some just go free. 

2.  If jury doesn’t know, may convict b/c don’t want crazy person on street

ii. Insanity arises at  different stages
1. At time of crime

2. At time of trial (can’t stand trial if insane—not competent)

3. Sentencing (can’t be executed if insane; violation of 8th amendment)

iii. Parens Patriae Power

1. Right of a state to intervene when people totally lack rational capacity and likely to be danger to self or others

2. Not many people plead insanity because of possibility of indefinite institutionalization, whereas jail time is definite

iv. Arguments for getting rid of insanity defense:

1. No real difference between social deprivation and insanity if you say the standard is person can’t conform conduct to law

2. Possibility of indefinite commitment when may not need it

v. M’Naghten’s Case
1. British case from 1843; guy thought Tories in his town were always harassing and threatening him.  Thought he was killing the prime minister, but actually killed his secretary.

2. Jury found not guilty by reason of insanity

3. Court requires mental disease or defect (M’N paranoid schizophrenic), has a cognitive test, not about volition

4. M’Naghten rule: did he not know the nature or quality of act, or did he not know that his act was wrong, criminally or legally

5. Because he lacks capacity to draw distinction from real and unreal threat, was properly acquitted.

vi. Blake v. United States
1. Guy was discharged from epileptic seizure, had been hospitalized on and off for psychiatric issues.  Robbed a band.  Question was whether the robbery resulted from a schizophrenic episode

2. Court uses the ALI MPC test: add a volitional prong to M’Naghten test (independent of first prong): if lack substantial capacity to conform conduct to the law

3. Court adopts the volitional prong because feel that sometimes insane people can’t control their impulses in some way (e.g., kleptomaniacs)

vii. Hinckley case

1. Tried to kill Reagan to impress Jodie Foster (was stalking her)

2. Psychiatrists decide he is a schizophrenic

3. Jury acquits, public was outraged

viii. U.S. v. Lyons
1. Indicted for knowingly and intentionally securing narcotics.  He’s an addict.

2. Two issues: is drug addiction a mental disease or defect; other issue is how does that bear on insanity defense, which he wants to claim

3. Court says heroin addiction is not a mental disease or defect, but one that is so severe that it has led to brain damage might be—has to go to the jury to decide.

4. Court, in light of Hinckley verdict, gets rid of the volitional prong of the ALI test, leaving modified M’Naghten with first prong.  Essentially overruling themselves

5. Reasoning for overruling: think greater possibility of jury mistake with IIB than IIA.  If able to show by psychiatric evidence that couldn’t appreciate what they were doing, then will satisfy A and don’t think any injustice will be done because this will cover most cases

6. Dissent:

a. Think getting rid of IIB prong will compromise civil liberties in some way.

ix. State v. Crenshaw

1. he and his wife were on a honeymoon and got into a brawl.  He gets kicked out of Canada, waiting for wife in America.  When she gets there, he feels like she was cheating on him (falsely).  He beats her, and stabs her to death.  Then decapitates the body, buries it.  Cleans it up.  He is a member of the Muscovite religious faith.  Says it is his religious duty to kill his wife if she has been unfaithful.

2. court  concludes knew his acts was wrong from society’s viewpoint and illegal.  Personal belief cannot exculpate. (Deific decrees can, however)
x. State v. Guido

1. Adele Guido convicted of 2nd degree murder.  D wanted a divorce, but husband insisted that he wouldn’t give her a divorce and wouldn’t end his affair.  There was some abuse; she had a suicidal moment, intending to shoot herself, goes to put the gun away, but instead shoots him.

2. argued by her defense attorney in terms of the insanity defense—say mental disease and defect; if using M’Naghten, means lack knowledge or appreciate of nature of act or that it’s wrong, which causes the act.

3. based on their understanding of M’Naghten, psychiatrists did not think this was a mental disease or defect; thought she had a good grasp on reality, probably knew what she was doing was wrong, may have been really distressed, but doesn’t seem out of touch

4. psychiatrists later changed view.  Prosecution really went after this—said it was fraud.

5. Court thinks prejudicial value of judge’s handling of this situation (judge didn’t stop prosecution’s attack);  court says underlying facts did not change—their change of opinion was based on misunderstanding of the law, not what her actual condition was.

xi. Legal Definitions of Mental Disease:

1. 3 different suggestions by psychiatrists:

a. Any abnormal condition of the mind which substantially affects mental or emotional processes and substantially impairs behavior controls

b. Severely abnormal conditions that grossly and demonstrably impair a person’s perception or understanding of reality and that are not attributable primarily to the voluntary ingestion of alcohol or other psychoactive substances

c.  Impairments of the mind, whether enduring or transitory, or to mental retardation which substantially affected the mental or emotional processes of the defendant at the time of the alleged defense.

xii. Psychopathy: someone who repeatedly commits a crime is excluded from mental disease or defect in MPC.  Argue if you exculpate these people, encourage lack of control

d. Automatism

i. Things you have no control over, like head injury, epilepsy, or sleep-walking

ii. In US, permitted to please either automatism (you go free) or mental disease/defect (get locked up)

iii. In Britain, that choice is not allowed.  Have to please mental disease/defect; idea is that you want to make sure the person is being carefully cared for as these things usually make them a danger to self or others.

e. Diminished Capacity

i. U.S. v. Brawner (DC Circuit)
1. issue is can psychiatric evidence be used to show intent couldn’t be formed?

2. court says should be allowed to come in if it’s rational and bears on issue of intent, even if it doesn’t rise to the level of intent

3. court says it’s like voluntary intoxication—if really does negative specific intent, then have to give weight, and psychiatric evidence should be the same.

4. this is controversial in some jurisdictions

ii. Clark v. Arizona (SCOTUS)
1. Arizona has limited M’Naghten rule.  They have lacks knowledge—take out appreciation and act.  Just have lack knowledge of wrongness.

2. defendant shot and killed police officer who had pulled him over for a traffic stop.  Pleaded insanity, sought to introduce evidence that his undisputed paranoid schizophrenia to prove that he did not intend to shoot the office or know that he was doing so.  All psychiatrists agree that his belief was that aliens were impersonating government officials and trying to kill him.

3. Arizona distinguishes between “observation evidence” and “opinion evidence.”  Can give testimony about what Clark did or said, which is observation evidence, and would include expert witness about Clark’s tendency to think in certain way.  Mental disease evidence (opinion testimony that Clark suffered from mental disease which features were described by witness) and capacity evidence (opinion about D’s capacity to form mens rea and moral judgment) are not allowed. 

4. Question is is restricting this evidence unconstitutional because due process of law requires you prove every element of crime beyond a reasonable doubt and this evidence is relevant to proving the mens rea—can’t exclude this relevant evidence.

5. court says not irrational for State to be limiting this.  Evidence is still coming in, just not on the question of act, can’t say irrational.  Prima facie due process violation, but can see the reasonableness in limiting, so allowed.

f. European Approach:

i. Diminished responsibility has nothing to do with how it bears on intent; instead, recognize more forms of mental pathology than criminal law recognizes.  Psychotics in their own world.  If really interested in gradation of law, this should come in—if can show this person isn’t psychotic but is disturbed because of some sort of history, this should come in.
ii. in Germany, exculpation if can convince jury person really has terrible history and decides person less culpable.

iii. in Britain, relevant only on issue of murder to manslaughter.

g. MPC considered if should have diminished responsibility in US—concluded no, worry that it’s too subjective, erode notions of personal culpability.  Comes in at level of sentencing—can take into mental problems short of psychosis.
IV. Changing Patterns of Excuse

a. Robinson v. California (see earlier for facts)

i. Can’t criminalize merely an addiction with no act

b. Powell v. Texas
i. Charge is drunkenness in public, so not criminalizing being drunk, but the actual act of being in public.

ii. Won’t make drunkenness into a disease

1. Worry about long time civil commitment

2. Concern that court would have to intervene and pick and choose insanity defenses, and given the uncertainty about them, not the court’s place

c. U.S. v. Moore (DC circuit)
i. Appellant contends his conviction for possession of heroin was improper because he is a heroin addict with an overpowering need to use heroin and should not, therefore, be held responsible for being in possession of the drug.

ii. question whether he’s just a user or a trafficker-if user, harm principle issue because then just harming himself—where’s the harm to others?

iii. court say neither robinson nor powell govern this case—majority worry about lack of free will as a defense.

iv. Epidemiological criteria for “addiction”:

1.  Physical symptoms of withdrawal

2.  tolerance (particularly with heroin)

3.  knowledge

4. psychological devotion

v. suggests that the reason why people are addicts is not because of the addiction, but other factors that lead them to be devoted to the drug and there is room in the criminal justice system to discourage this—narrow understanding as what counts as mental disease and defect, should be reluctant to extend it any level beyond there.

vi. disability has to be gross and verifiable

vii. Bazelon dissent: would permit jury to consider addiction as a defense to a charge of armed robbery to determine whether the defendant was under such duress or compulsion, because of his addiction, that he was unable to conform his conduct the requirements of the law.

d. Rotten Social Background Defense:

i. United States v. Alexander

1. D shot and killed marine in tavern after marine called him a black bastard.

2. Bazelon thinks defendant’s social and economic background should be considered.  If circumstances impair our ability to control our behavior, would be improper to hold accountable.
3. counter argument is this is silly, most poor people conform their behavior to society, victim shouldn’t bear burden for society’s mistake.  But Bazelon would say jury should at least be allowed to consider it.
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