Mens Rea: the blameworthiness entailed in choosing to commit a criminal wrong
- idea that blame and punishment are inappropriate and unfair in the absence of choice

- moral fault; the kind of awareness or intention that must accompany the prohibited act, under the terms of the statute defining the offense

-we shouldn’t convict somebody unless they have foresight of consequences
Four Categories of CULPABILITY: MPC 2.02
1) Purposely = when it is his conscious object to engage in conduct of that nature or cause such a result

2) Knowingly = when he is aware that it is practically certain that his conduct will cause such a result

-willful blindness can establish element of knowledge 
3) Recklessly = when he consciously disregards a substantial and unjustifiable risk that the material element exists or will result from his conduct; and its disregard involves a gross deviation from the standard of conduct that a law-abiding person would observe in the actor’s situation
-choosing to run the risk
4) Negligently = when he should be aware of a substantial and unjustifiable risk that the material element exists or will result from his conduct – and his failure to perceive it involves a gross deviation from the standard of care that a reasonable person would observe in the actor’s situation
--act inadvertently, fault is inattentiveness, we’re punishing ppl for their failure to conform their behavior to a certain behavior that we expect
-really doesn’t involve a mens rea/guilty state of mind, but MPC compromises by making it more subjective “standard of care that a reasonable person would observe in the actor’s situation”
Element of an Offense = conduct, attendant circumstances (external facts), or results that are included in the description of the offense

Material Element = those characteristics (conduct, circumstances, result) of the actor’s behavior that, when combined with the appropriate levels of culpability, will constitute the offense

MPC 2.02: unless some element of mental culpability is proved with respect to EACH material element of the offense, no valid criminal conviction may be obtained
-2.02(3) if mens rea isn’t mentioned, prosecutor can try to prove any but negligence

-2.02(4) if it doesn’t specify a different men rea for each element, the one holds for all

-2.02(5) a higher mens rea standard will suffice to establish a lower standard

-2.202(6) if you need purpose as an element, conditional purpose is enough (ex. Halloway: Carjacking, would kill if needed to, supreme court says its enough)
-2.02(7) Requirement of Knowledge satisfied by knowledge of high probability – willful blindness (unlike federal doesn’t equate deliberate failure to obtain knowledge w/knowledge itself) US v. Jewell convicted for smuggling marijuana
-2.02(9) don’t have to prove that they knew the law

Mistake of Fact – MPC 2.04

MPC 2.04 IGNORANCE OR MISTAKE

 

1. Ignorance or mistake as to a matter of fact or law is a defense if:

a. The ignorance or mistake negatives the purpose, knowledge, belief, recklessness or negligence required to establish a material element of the offense;  if you need to know the thing you were mistaken about = defense
b. The law provides that the state of mind established by such ignorance or mistake constitutes a defense

1. Although ignorance or mistake would otherwise afford a defense to the offense charged, the defense is not available if the defendant would be guilty of another offense had the situation been as he supposed.  In such case, however, the ignorance or mistake of the defendant shall reduce the grade and degree of the offense of which he may be convicted to those of the offense of which he would be guilty had the situation been as he supposed.
if you commit a worse crime thinking it’s the lesser, then you get charged with lesser
Regina v. Prince – taking unmarried girl under 16 out of possession and against will of father, was 14, said 18 – convicted because was a “moral wrong,” committing the lesser wrong ran the risk of it being the higher one (overturned in B, A Minor v. Director of Public Prosecutions)
People v. Olsen (supreme court): guys convicted of engaging in sexual conduct with child under 14, when it was a mistake, affirmed cuz of public policy

State v. Benniefield: court made it issue of whether defendant knew he was in possession of drugs, not if he knew he was near a school

Garnett v. State – retard has sex with 16 year old, charged with second degree rape, upheld cuz statute didn’t have any mens rea component in it

*MPC generally allows a defense for honest mistake, whether reasonable or not, but it provides for strict liability when criminality in a sexual offense turns on a child’s being below the age of 10.   And when it’s a critical age above ten, the mistake is an affirmative defense and the defendant carries the burden of proving that the mistake was reasonable
Strict Liability – MPC  2.05

MPC 2.05 – in strict liability cases, the grade of the offense is reduced to a violation, which is not a crime, and may result in no sentence other than a fine/forfeiture (Can’t condemn a person as a criminal unless can declare the act culpable)
= cases where liability imposed without any demonstrated culpability, not even negligence with respect to at least one of the material elements of the offense

-public welfare offenses – conduct that threatens the safety, security and health of a lot of ppl!
-courts compare wrong done to unknowing person, versus the wrong that could be done to the unknowing public, idea that are in a position to know about the conditions relating to their work
US v. Morissette – guy gets in trouble for selling bomb casings, thought abandoned didn’t know he was stealing, even though statute doesn’t include mens rea, supreme court says that stealing is mens rea crime, intent goes without saying

US v. Dotterweich – pharmaceutical owner gets criminal convicted for mislabeling, not condemnable = RED FLAG Supreme Court decision, unhinges the criminal law!
US v. Staples – guy gets in trouble for owning automatic even though didn’t know it functioned as one, prosecution tries for strictly liable, govt makes argument that guns are such a common place consumer product that would not stop to think about whether there are regulations

US v. X-Citement  Video – they knowingly transported kiddie porn, but didn’t know it was kiddie porn, even though literally read the “know” only needs to be knowing you transported; court says that  have to read knowledge of kiddie porn content cuz “of the presumption that some form of scienters is to be implied in a criminal statute even if not expressed

Vicarious (strict) liability = imputing the wrongdoing of one person to the liability of another :
State v. Gumminga – restaurant owner gets punked by sting when his waitress doesn’t id the minor – court finds that criminal penalties based on vicarious liability are a violation of due process (no one can be convicted of a crime punishable by imprisonment for an act he did not commit, did not have knowledge of, or give expressed/implied consent to the commission of)

State v. Beaudry: bar owner held strictly liable, accepted cuz only $200 fine

Akers: can’t impose strict liability on parents

Barker: cruise control broke doesn’t exempt him from strict liability though:
-lack of voluntary act has been held in some cases to be a defense to strict liability (brake fail)
Regina v. City of Sault Ste Marie: Canadian court comes up with compromise where in strict liability cases, burden moves to defense to prove that he took all reasonable care

State v. Miller – most have strict liability for drunk driving even if drink laced (not 2.08 intoxica)
Mistake of Law – MPC 2.04

MPC supports this only in limited circumstances

2.04(3) belief that act is not an offense, is a defense when:

a) act has not been published (lack of notice)
- Lambert v. California: defendant charged with failing to register as a convicted person upon her arrival in LA. She had no actual notice of the reporting requirement and claimed ignorance of the law. Supreme court said due process required a defense cuz: 1)her conduct was wholly passive (triggered just by physical presence in city) 2)she had no actual notice of the law 3)the violation involved a regulatory offense
“derelict on the waters of the law” sex offender laws don’t violate this cuz widely known.
b)acts in reasonable reliance upon an official statement of the law, afterward determined to be invalid or erroneous
- unlike the ruling in Hopkins v. State where state attorney advised him that his signs advertising marriage performance would not violate the law

-Albertini: court of appeals says his demonstration protected so he does it again, law reversed and they go after him, but he has a right to rely on prev. ruling!

2.04(4) defendant must prove it by a preponderance of the evidence
-also 2.04(1) is a defense if knowing is an element of the offense

-ex. “knowingly using food stamps in an unauthorized manner” –liparota

-ex. Regina v. smith: crime is intending to destroy another’s party, thought it was his
People v. Marrero – federal corrections officer arrested for unlicensed possession of loaded pistol, thought he could have it as peace officer, but that just meant state not federal
-top court of ny rejects the mistake of law defense (pandora’s box)
-Misreading the law is not a defense!
US v. Cheek: guy doesn’t pay his taxes cuz thought that wages don’t count as income
-really he just thinks its unconstitutional, but court allows his mistake of law defense to be heard cuz tax code is special cuz its so confusing, don’t want criminal liability being sprung on ppl who have good faith but an unreasonable view of their tax liability

Bryan – convicted for “willfully” dealing in firearms without a federal license. Have to prove that he knew conduct was unlawful, but don’t need to prove that he knew statute
Cultural defense – sticky!

Voluntary Act, Omissions – MPC 2.01
Act must be voluntary in order to be punished = actus reus requirement!
2.01:  Requirement of Voluntary Act; Omission as Basis of Liability; Possession as an Act
1) not guilty of an offense unless liability is based on conduct which includes a voluntary act or the omission to perform an act of which he is physically capable
Jones v. LA – la ordinance that makes it offense for person to sit/lie/sleep on street, sidewalk, public way – screws homeless, state “may not criminalize being”
2)  the following are not voluntary acts within the meaning of this Section:

a) a reflex or convulsion
b) a bodily movement during unconsciousness or sleep

People v. Newton – guy kills cop cuz of gunshot wound induced unconsciousness


Cogden – sleepwalking mom kills daughter, acquitted, no mental help/consequences
c) hypnosis

d) a bodily movement that otherwise is not a product of the effort or determination of the actor, either conscious or habitual
*People v. Decina: epilepsy – person is convicted for driving and killing ppl when he had seizure, knew that the risk was there when he got into the car!

-martin v. state – guy lifted into public by police, not guilty of drunk in public

Is intoxication like epilepsy/sleep-walking or is it voluntary?

Omissions: 

2.01(3) Liability for the commission of an offense may not be based on an omission unless

a) the omission is expressly made sufficient by the law defining the offense

b)a duty to perform the omitted act is imposed by law

Duty comes from statutory duty or common law duty:

-a duty to care exists (parent/child, husband/wife, master/apprentice, ship master/crew + passengers, innkeeper/inebriated customers)

-relationship causes a duty (fiduciaries such as lawyers, doctors)

-contractual duty

-voluntary assumption of care and person secluded from help from others
Theory: The law should see to it that we do not do harm, but not see to it that, in the absence of a specific duty, we do things to prevent harm. There are notions of individualism inherent in our society – you don’t bother me and I don’t bother you. With omissions, it is more difficult to ascertain mens rea and causation than in direct action.

Pope v. State – woman beats baby to death, pope does nothing, no duty to act to the baby

State v. Miranda – live in bf doesn’t protect baby from being killed by mom, no duty 

Cardwell – daughter abused by stepfather, mom has duty -> child abuse for failure to protect
Barber v. Superior Court – doctor lets patient go off life support, seen as omission not an act, 
Cause – MPC 2.03
1)is there actual cause (“but for” cause)?

- was the defendant a link in the chain of causation; broadest most encompassing standard of causation
2) if purposefully/knowing causing a particular result is an element of an offense, element is not established if the actual result is not within his purpose or the contemplation unless


-if it was within the purpose/contemplation of the actor, then it is established
a)diff person/diff property then meant, or if you meant to cause more harm

Transferred Intent Problems:

- if purpose was an element of the offense, if intended to kill lucky and killed unlucky instead, still liable (transfer intent from one victim to another, couldn’t you say he attempted to kill lucky, but negligently killed unlucky?)

*why did MPC make this choice? Very surprising given its highly focused concern about subjective culpability with respect to each harm
b)result is same kind of harm that was designed and is not too remote or accidental in its occurrence to have a just bearing on the actor’s liability or on the gravity of his offense

3) same things as 2, but recklessly/negligently caused a particular result is the element, can’t prove element if actual result is not within risk actor was aware of/should’ve been

-difficulty in policing this test, is going to yield inconsistent results

-were the defendant’s actions a sufficiently direct cause of the harm to warrant criminal liability?

-was the result within the purpose or the contemplation of the actor?
-many crimes do not require a harmful result (conspiracy, attempt), this is more for murder
-a defendant “takes his victim as he finds him” (a defendant doesn’t need to forsee that a victim’s pecuiliar frailties or vulnerabilities may aggravate the harm they cause)
-expected and foreseeable that a victim will try to escape harm and take drastic measures 

Stephenson v. State: victim is abducted, raped, tries to kill self which may be the actual cause of her death, but court finds causal connection

-analyze the foreseeability of the harm, the foreseeability of the intervening cause, and policy discussion of who has the most control over that intervening act and should be held responsible for the harm caused?

-Acosta: car chase leads to helicopter crash, satisfies but for, but no malice (put the emphasis on what’s going on in head!)
-People v. Arzon: fire in bldg, firefighters trapped by different fire, liable, foreseeable

-Kibbe: defendants abandon robbery victim in freezing cold on side of road w/out glasses and clothes, he is hit by a truck, they are found guilty and responsible

People v. Warner-Lambert Co. – corporation employees killed in explosion, co. had been warned but did nothing, charge dismissed because can’t establish the foreseeability of the triggering cause, prof thinks they should still be liable, foresaw explosion, spark irrelevant
Commonwealth v. Wilansky: waiter in nightclub strikes match, huge fire, patrons get trapped cuz exits blocked off, owner held liable
Complementary Human Action:
-drag racing, Russian roulette goes both ways

Attempt – MPC 5.01, 5.02

§ 5.01. Criminal Attempt.

 (1) Definition of Attempt. A person is guilty of an attempt to commit a crime if, acting with the kind of culpability otherwise required for commission of the crime, he:

 (a) purposely engages in conduct that would constitute the crime if the attendant circumstances were as he believes them to be; or

 (b) when causing a particular result is an element of the crime, does or omits to do anything with the purpose of causing or with the belief that it will cause such result without further conduct on his part; 

- Mens rea: an attempt requires a purpose or “specific intent” to produce the proscribed result, even when recklessness or some lesser mens rea would suffice for conviction of the complete offense (example can’t have attempted involuntary manslaughter) – how can a person be convicted of attempting to do what he is unaware of doing? ---commonwealth v. dunne, convicted of attempted statutory rape, didn’t know young
-smallwood v. state, guy rapes women unsafely with aids, not attempted murder cuz can’t find intent to kill


-mpc casts net wider cuz its purpose or knowledge!
 (c) purposely does or omits to do anything that, under the circumstances as he believes them to be, is an act or omission constituting a substantial step in a course of conduct planned to culminate in his commission of the crime.

-“under the circumstances as he believes them to be” negates impossibility


Actus Reus, how much action is required to satisfy a charge of attempt?

Common law Holmes test: “there must be dangerous proximity to success” – acts must come or advance very near to the accomplishments of the intended crime


=how much do you have left do do?

v. MPC test = substantial step, how much you’ve done? Sig steps toward endpt

-is not a substantial stop unless it corroborates the criminal purpose, confirms the intent

Ppl v. Rizzo (have weapons, drive around looking for guy they intend to rob, arrested, convicted of attempt to commit crime of robbery, reversed cuz had not found/reached the presence of person they intended to rob) under MPC, would’ve been enough!

 (2) Conduct That May Be Held Substantial Step Under Subsection (1)(c). Conduct shall not be held to constitute a substantial step under Subsection (1)(c) of this Section unless it is strongly corroborative of the actor's criminal purpose. Without negativing the sufficiency of other conduct, the following, if strongly corroborative of the actor's criminal purpose, shall not be held insufficient as a matter of law:

 

(4) Renunciation of Criminal Purpose. it is an affirmative defense that he abandoned his effort to commit the crime or otherwise prevented its commission, under circumstances manifesting a complete and voluntary renunciation of his criminal purpose. 

 -no renunciation because of change in circumstance that makes crime more difficult

-postponement is not renunciation
US v. Joyce – abandons cocaine sale when thinks its sting, conviction reversed for abandonment, but MPC 5.01 (4) says that it doesn’t count if you abandon cuz might get caught

People v. Johnston – abandons Gas station robbing when no money, doesn’t count

1.Inchoate – the beginning of a crime after mens rea (preparatory) but caught before could occur
2.Failed attempts – complete, but imperfect, did final action but didn’t occur
Impossibility: conflict over whether its attempt if intent but not actually a crime (prof thinks still crime – like shooting someone with bullet proof vest, or picking an empty pocket)

-people v. jaffe – guy thinks he’s receiving stolen goods (not actually) found not guilty no crime

-people v. dlugash – maybe guy that he shot is already dead, but if he thought he was alive, crime of attempted murder, all about what defendant thought when he did it

To get around a restrictive attempt law, bypass restrictions by making new offenses which are actually circumventions of the law of attempt:

-burglary, possession of burglary tools, assault, gun possession, stalking, harassment, loitering, gun possession needs license in NY (cuz you might commit a crime w/that gun)

-MPC 211.2 Recklessly Endangering another person: if he recklessly engages in conduct which places/may place another person in danger of death or serious bodily injury. Knowingly pts a firearm at or in th direction of another, whether or not the actor believed the firearm to be loaded

=the inchoate form of reckless homicide, behavior where there is just a putting in danger, but the injuring doesn’t occur, misdemeanor
Solicitation – MPC 5.01, 5.02
SOLICITATIONS – has to be real request (specific intent) not “wish she were dead”

-state v. david- plan to have lover’s husband killed, person hired to do it; not seen as attempted murder but rather “mere prepearation”

-us v. church – guy hires hit man to kill wife and gives $, maps, photos, descriptions, schedules, method of murder, found guilty of attempted murder cuz “substantial step” = “armed a missile and fired it off, fully believing it was aimed directly at his intended victim”

*both of these are attempted murder under MPC 5.01 2g makes “soliciting an innocent agent” a substantial step, Also:

5.02 CRIMINAL SOLICITATION: “A person is guilty of solicitation to commit a crime if with the purpose of promoting or facilitating its commission, he commands, encourages or requests another person to engage in specific conduct which would constitute such crime or an attempt to commit such crime or which would establish his complicity in its commission or attempted commission”

Legality – 

No punishment without law, bars retroactivity and vagueness
Ppl should be able to navigate in society w/out fear that they are going to be in danger of being prosecuted; fair notice = impt principle for democracy

Law should be clear and transparent so can be criticized 
Commonwealth v. mochan – obscene phonecalls, guy convicted even though not an offense, justified as “whatever openly outrages decency and is injurious to public morals is a misdemeanor at common law” (not cool)

McBoyle – stole airplane, initially convicted under act about vehicles, reversed cuz about on land things, not a fair warning

Dauray – 13 unbound pictures of minors, does he fall under “3 or more books… or other matter”? can go either way, apply rule of lenity “ambiguities in the statute be resolved in the defendant’s favor” – to ensure fair warning

-mpc 1.02(3) doesn’t interpret ambiguity by lenity but rather according to general purposes of mpc and the statute

-canons of construction: look at associated terms, statutory structure, amendment, and avoiding absurdity
Keeler – kills fetus, but murder doesn’t cover it

Bouie – two black ppl sit in restaurant refuse to leave upon demand, initially convicted based on new definition of statute, Supreme Court: ruling was unforeseeable and therefore depriving of due process to apply it retroactively, not a fair warning that contemplated conduct is a crime

BUT: Rogers v. Tennessee – stabbed guy in coma dies more than a year after, too late to sustain murder conviction under Tenn rule, court strikes down rule and convicts, supreme court says doesn’t violate due process/ex post facto laws cuz ex post facto rule wasn’t “unexpected and indefensible”
City of Chicago v. Morales – supreme court overturns anti-loitering statute for vagueness. Gave too much discretion to the police by allowing them to dispurse any group of ppl hanging around w/no apparent purpose as long as one was believed to be a gang member

-MPC 250.6 loitering rule, specifies causes for alarm, and allows for explanation
Accomplice Liability – MPC 2.06

Accomplice liability is not a separate crime.  It is a theory by which a defendant is guilty of a specific substantive offense committed by another person. The defendant is guilty because he purposely did something to help with the commission of that crime.
Need actus reus: act of encouragement

And Mens Rea: acted (helped) with the Purpose to have the crime succeed

Intent + action!

Looking for 2 mental states: 

1)that you intended to aid

2) that you intended the crime
-stake in venture (peoni limitation)

-money laundering = a way of expanding accomplice liability

MPC 2.06:

§ 2.06. Liability for Conduct of Another; Complicity.

 

  (1) A person is guilty of an offense if it is committed by his own conduct or by the conduct of another person for which he is legally accountable, or both.

2 ways to be guilty, you do it yourself or through someone else to whom you're accountable

 

(2) A person is legally accountable for the conduct of another person when:

 

 (a) acting with the kind of culpability that is sufficient for the commission of the offense (mens rea, enough for the offense), he causes an innocent or irresponsible person to engage in such conduct; or ex. Give a box of matches to a child and ask him to strike it somewhere, or person whose mentally ill/ developmentally disabled
 

(b) he is made accountable for the conduct of such other person by the Code or by the law defining the offense; or 

 

(c) he is an accomplice of such other person in the commission of the offense. 

 

(3) A person is an accomplice of another person in the commission of an offense if:

 

 (a) with the purpose of promoting or facilitating the commission of the offense, he

 

 (i) solicits such other person to commit it, or (ask someone else, get someone to commit the crime and they hit the crime you are held as an accomplice to the crime)
 

(ii) aids or agrees or attempts to aid such other person in planning or committing it, or (someone who drives the car, gets key info, buys dynamite, inside info)
 

(iii) having a legal duty to prevent the commission of the offense, fails to make proper effort so to do; or (boyfriend is sexually abusing her daughter, is she an accomplice - she had a legal duty to her daughter and failed to act, as long as she has the intention)
 

(b) his conduct is expressly declared by law to establish his complicity.

 

(4) When causing a particular result is an element of an offense, an accomplice in the conduct causing such result is an accomplice in the commission of that offense if he acts with the kind of culpability, if any, with respect to that result that is sufficient for the commission of the offense. (for example: murder a "result crime")
 

(5) A person who is legally incapable of committing a particular offense himself may be guilty thereof if it is committed by the conduct of another person for which he is legally accountable, unless such liability is inconsistent with the purpose of the provision establishing his incapacity. (somebody who for example has diplomatic immunity, guy who gets his friend to rape his wife could not himself normally be held for rape cuz its his wife but here is guilty of rape
 

(6) Unless otherwise provided by the Code or by the law defining the offense, a person is not an accomplice in an offense committed by another person if:

 

 (a) he is a victim of that offense; or (statutory rape) (code doesn't want you to break the conception of event with victim and perpetrator by holding the victim liable as a perpetrator against herself) (also like prosecuting the customer of the prostitute for being the accomplice of prostitute)?
 

(b) the offense is so defined that his conduct is inevitably incident to its commission; or (there has to be another party but the offense doesn't specifically criminalize the other party, you are not to get around it)
 

(c) he terminates his complicity prior to the commission of the offense and

(like the abandonment we had in the attempts, seems more stringent, cuz once you set the crime in motion, it may not be enough at that point to say you abandon it, have to Stop it)

 

(i) wholly deprives it of effectiveness in the commission of the offense; or

 

(ii) gives timely warning to the law enforcement authorities or otherwise makes proper effort to prevent the commission of the offense.

 

(7) An accomplice may be convicted on proof of the commission of the offense and of his complicity therein, though the person claimed to have committed the offense has not been prosecuted or convicted or has been convicted of a different offense or degree of offense or has an immunity to prosecution or conviction or has been acquitted. (you can be charged as an accomplice even if the principal is not charged for some reason or other, maybe the principal has some kind of defense personal to perpetrator like insanity/selfdefense/duress that does not translate to the accomplice, personal defenses do not translate; also you can be convicted of a different offense; if principal is guilty of manslaughter you could be guilty of involuntary manslaughter, etc.)
State v. Gladstone – agent tries to buy mj from D but D refers him to Kent and gives him address and map, convicted of adding and abetting kent in the unlawful sale of mj, reversed cuz no connection btwn them

-Learned Hand Peoni standard – that one must have a stake in the venture
Luparello – lup sends friends to get info about ex’s location, they end up killing guy, murder 1

-complaint on appeal: that aiding and abetting liability unfair cuz it imposes the mens rea of the perpetrator upon him 

-> Natural and Probable Consequences Doctrine = if you put criminal conduct in motion or you intentionally assist in the commission of a crime, then you are held responsible for the natural and probable consequences of that crime, even if they go beyond what you put in motion
-MPC commentaries think that liability of an accomplice ought not to be extended beyond the purpose that he shares

Roy v. US – D refers guy to gun seller who ends up doing armed robbery on him, no mens rea but he gets convicted as accomplice to armed robbery, reversed cuz not reasonably predictable
US v. Fountain – prison inmate gometz is convicted of aidingand abetting Silverstein to murder a guard, he provided him with a knife.  Holding: not necessary to prove that Gometz purpose was that Silverstein should kill the guard, enough that he knew Silver would use it to attack the guards (lowers mens rea to knowledge) *Problematic?
Accomplice Liability for Negligent Crimes

1)had purpose to assist the principal

2) was negligent regarding the results
(MPC, acting with the kind of culpability that is sufficient for the commission of the offense)

-State v. McVay: mcvay knew boiler was unsafe and directed captain + engineer to create steam

-can be accomplice to negligent homicide cuz could aid/abet/encourage person to act negligently

State v. Abbot: drag racing, other guy in race also convicted of criminally negligent homicide, cuz he engaged in the conduct that made it possible

State v. Ayers – guy who sold handgun to 16 year old w/out permit who then showed it off at a party where it accidentally discharged and killed friend – involuntary manslaughter charges were reversed cuz there needs to be PURPOSE where the criminal liability arises from act of anotha

State v. Travis – has his clueless friend drive motorcycle recklessly, affirmed conviction as aider and abettor in involuntary manslaughter cuz act of participation/encouragement (unlike Ayers, here near accident, involved with principal)
Hicks v. US – “take of your hat and die like a man” even if the words made guy kill other one, had to have been his PURPOSE for that to happen (supreme court)
Corporate Criminal Liability – MPC 2.07

= holding someone liable for something they didn’t do
Justifications: deterrence, stigma
Possible objections: over-deterrence, hyper concern w/not violating the law and therefore inefficiency, punishing innocent parties, who’s really being punished when you punish corp as opposed to individuals (if you end up punishing employees and stockholders, make sense?)
NYC Central and Hudson River Railroad Co: railroad co and one of its employees convicted for paying rebates to certain cos who shipped products with them against elkins act – if any member/employee of a corp violates the act than the whole corporation will also be liable and seen as having done that violation – corps should be held responsible cuz it’s the only way to enforce them
Hilton: to enforce contributions by suppliers to association to attract conventions, Hilton boycotts suppliers who haven’t contributed and gives preferential treatment to the rest, violates Sherman antitrust – everyone testifies that against co policy and employee was told not to… but, corp can be held liable for crimes committed by employee even if against corporate policy/instructions = strict liability

But: MPC 2.07 “it shall be a defense if the defendant proves by a preponderance of evidence that the high managerial agent having supervisory responsibility over the subject matter of the offenses employed due diligence to prevent its commission” 


(gives incentive to put in place some kind of protective mechanism)


(MPC also includes unincorporated associations – partnership, labor union)

US v. Park: CEO of a supermarket held liable for rodents in the warehouses. Supreme Court said due diligence isn’t enough, wouldn’t be liable only if it was completely impossible to do any better.   D must be powerless to stop the illegal acts to avoid liability (strict liability), cause FDCA imposes affirmative duty. = Extraordinary care standard: have to show that it happened despite the fact that you used extraordinary care
Respondeat Superior  = let the master answer. Corporation may be held criminally liable for the acts of any of its agents if an agent committed illegal act within the scope of employment with the intent to benefit the corporation.
Conspiracy – MPC 5.03

Think of conspiracy as: inchoate offense, form of accomplice liability, sentencing enhancer

conspiracy starts at agreement, attempt starts at substantial step

Actus reus of the conspiracy offense is the agreement itself (rarely put in writing, inferred through circumstantial evidence = shady)

 Overt-Act Requirement – need that in addition to agreement MPC 5.03(3), could be just preparatory acts or substantial step, it depends
-EXCEPT: DON’T NEED OVERT ACT WHEN CONVICTING FOR FELONY OF 1ST/2ND DEGREE! (would think want more proof when punishment more severe?)

Conspiracy = an agreement + any act in furtherance of the agreement

-any time two or more get together to commit a crime, will have committed conspiracy 

-in conspiracy can be held liable for things that you are not even aware of
MPC 1.07(1b) says that you can’t be convicted of more than one offense if one offense consists only of conspiracy or other form of preparation to commit the other 

-renunciation – have to stop the other ppl involved in the conspiracy too!

-duration clocked weird to give govt ability to prosecute crime that otherwise would have run out

Probs w/Conspiracy: 

-predominantly mental in composition, coming close to punishing mental crime

-aggravates the degree of crime over that of single person offending, crime for 1 is misdemeanor become felony if 2 ppl conspire to do it

-inculpates ppl on the fringe of offending: driver, cook, secretary – all sitting togetha
-permissive joinder, hard for jury to keep track, prejudicial

-Pinkerton Rule – if in conspiracy guilty of all of the crimes committed by all members of conspiracy

MPC rejects that, the only way under mpc that a co-conspirator can be guilty of the substantive crimes of another conspirator is accomplice liability; conspiracy not that!

-HEARSAY rule: coconspirator exception to the rule against hearsay, statements that would otherwise by inadmissible if it’s from coconspirators; a lot of evidence would come against you cuz you’re a co-conspirator that wouldn’t otherwise

-evidence can come in to prove that you’re a conspirator, based on idea that you’re a conspirator (guilty before the fact)
Interstate Circuit, Inc. v. United States (Supreme Court): think that there is a conspiracy among film distributors to have movie prices raised, convicted of “Civil” conspiracy even though no proof – parallel agreement can evince tacit agreement

US v. Garcia: gang fight at party, convicted of conspiracy to commit aggravated assault – holding on appeal: gang membership and parallel action can’t prove a conspiratorial agreement “a general practice of supporting one another in fights does not constitute the type of illegal objective that can form the predicate for a conspiracy charge”

The Mens Rea of Conspiracy: 

People v. Lauria – ran a telephone answering service knowing that some of his customers were prostitutes using it for business; need both knowledge of the illegal use of goods/services, and the intent to further that use 

~Direct Sales Co. v. United States – wholesaler of drugs sold drugs in quantity to codefendant physician who was supplying them to addicts (sold more than 300X what he needed) = stake in the venture

Kotteakos v. United States – defendant was found guilty of one conspiracy with many others who got illegal loans from Brown. Supreme Court overturned conviction, said there was not one big conspiracy – it was a wheel conspiracy but no rim … trying everyone together was prejudicial

~US v. Bruno – four groups all indicted under one conspiracy: the smugglers who imported the drugs, the middlemen who paid the smugglers and distributed to retailers, and 2 groups of retailers NY, and TX/LA – all were parts of a single undertaking or enterprise, knew that the other steps were logically implied by their activities

US v. Freeman – cook on large shrimping boat convicted with conspiracy to import mj into US cuz watched the 20 tons being loaded didn’t do anything about it

RICO

Rico Sec 1962 A: 

-don’t let them buy their way into an enterprise

-if have a pattern of criminal activities (2 or more)

-gambling, extorting, loan sharking, etc.

-crime to put money gained illegally into a business

-response to congressional perception that organized crime is a monster that is not only in black market but will pollute the legitimate economy as well
Rico Sec 1962B:

-don’t let ppl muscle their way into an enterprise

-crime to acquire a business illegally for example through extortion /fraud

Rico Sec 1962C:

-to conduct or participate in the conduct, once organized crime is already in the enterprise, punishes people who run their enterprises through a pattern of racketeering activity (ex fixing prices, extortion)

-meant to punish people who are In the organization and use it criminally

-threat to the legit economy, have to stop them from running the econ and bullying out competitors

Rico Sec 1962 D:

-unlawful to conspire to violate A/B/C, separate RICO conspiracy statute = 20 years

-essentially any violation of these by more than one person  - agreement -would make you guilty of conspiring to do it which is another 20 years

TURKETTE: Supreme Court held that for RICO purposes, an “enterprise” (previously an organization engaged in some legal activities) can include exclusively criminal org!

-creates the crime of being criminal

RICO = the federalization of state crime! 
-also a civil aspect for victims to sue for injuries resulting from RICO violations, treble damages, incentive 

-1963: draconian punishments, 20 years, mandatory forfeiture, accumulated crimes
Self Defense – MPC 3.04-3.09

Excuse = I did it, but I shouldn’t be held responsible cuz there were extenuating/personal circumstances which make it unfair to hold me (ex. insanity)

Justification = what I did was right, I could be proud of, society would have wanted me to make that choice; yes I caused this injury but it was the right thing to do (self-defense)

How can Self Defense be cabined? 
-have an objective standard, instead of a subjective standard
i.e. what a reasonable person would do in that situation v. what the actor would do in the situation (better for defendant, easier – goetz)

-proportionality – force you use should be proportional/reasonably related to threat; you could even say should be least severe manifestation of force possible given the situation

-imminence – where along the continuum is it permissible for someone to protect themselves? Exact moment life in danger?, could apply objective/subjective standard (i.e. battered women perceive imminent threat where objective person would not)
-could have a duty to retreat
-could limit it to protecting yourself and not third parties
-could limit it to threats to your person only (not property)

People v. Goetz: objective/subjective standard? Court instructs reasonable man w/the basic characteristics of Goetz – his defense to last unnecessary shot is that you can’t shut it off, all one event ... acquitted

Battered Women’s Syndrome: (learned helplessness)
Kelly – changes understanding of what an imminent threat is and proportionality

State v. Norman – she shoots abusive husband in his sleep and kills him

-holding: self defense can only be brought out when the use of deadly force is due to a reasonable belief that death or great bodily harm was IMMINENT (immediate danger, such as must be instantly met, no time to get help/cops)
State v. Abbot: neighbor fight, should Abbott have retreated? Court said that you don’t have to retreat if you are not planning on resorting to deadly force 

US v. Peterson: defendant apprehends person stealing his car parts, takes gun and threatens him, he is denied self defense and convicted of manslaughter cuz “one who is the aggressor in a conflict culminating in death cannot invoke the necessities of self-preservation.
Imperfect Self-Defense:  perfect means justified; imperfect means that defendant truly believed he needed to use force, but the belief was not reasonable

-ex. defendant is the initial non-deadly aggressor but escalates and you have to kill to save yourself – penalty reduced from murder to manslaughter

-also when jury concludes that the defendant truly believed she had to kill to avoid an imminent threat to her life, but that her belief was not reasonable – convictable of crime of negligence

Imminence: are we going to allow a broad right of first strike to anyone who believes they will be subjected to a serious attack at some pt in the future? 

-State v. Shroeder – inmate stabs cell mate while asleep cuz of rape threat, not imminent no self defense

-Ha v. State – inevitable harm is not the same as imminent harm

MPC 3.04 Use of Force in Self-Protection

-1) justifiable when actor believes force is “immediately necessary” for the purpose of protecting himself from unlawful force “on the present occasion”

2) deadly force only to prevent death, serious bodily harm, kidnapping, or rape

Not allowable if

a)actor w/purpose of causing death/serious bodily harm, PROVOKED use of force

b)actor knows he can avoid using force w/complete safety by retreating or surrendering possession, except 


1)no duty to retreat from home/workplace 


2)popo doesn’t have a duty to retreat

*3.09: 1) self defense doesn’t work as justification when: 

a)actor’s belief that what he is protecting against is unlawful is wrong
2)thinks use of force is necessary but is reckless/negligent in having it, can’t justify when offense is for reckless/negligent

3)when other ppl get hurt because your self defense recklessly/negligently injures or creates risk of injury to innocents, in prosecution for those ppl can’t justify

Protection of Property and Law Enforcement –3.06, 3.07

MPC 3.06 Use of Force for the Protection of Property:

-Immediacy!

-gives you the right to use force to prevent the unlawful entry or trespass on your property, or if they’re trying to take your property (when immediately necessary)

-can retake something you thought was wrongfully taken from you, can employ force to take back your purse, as long as that force is used immediately/in fresh pursuit, not later, can’t later hunt the thief down

-want to avoid the use of force in a situation where two or more parties have a claim of right, if you think they have no claim of right, then can use force, but only if urgency

-Justifiable use of force:

-Have to first request the person to desist unless request useless, or dangerous to person or property (In trespass, could warn person 1st)

-can’t not let someone onto property if it will put that person in danger

-can’t use deadly force unless: someone is trying to take your home without a claim of right; may use force to prevent car-jacking,
-can use it if person is trying to do arson, burglary, robbery, or other felonious theft or property destruction, and has threatened deadly force, if using less force would put you in danger
-can only use anti-burglar device to protect home if the device is not going to risk death/serious bodily harm, reasonable used, and customarily used or notice-given (against Ceballos death-trap)
MPC 3.07 Use of Force in Law Enforcement
-can use force in making/assisting in making an arrest, if believed necessary

Not justifiable unless:

-announce intention

-valid warrant

-the arrest is for a felony

-the person is popo/assistant

-actor believes the crime includes use/threat of deadly force

-*there is substantial risk that the person to be arrested will cause death or serious bodily harm if his apprehension is delayed! (Tennessee v. Garner) – future looking, concerned about crime that might be.
-can use deadly force to protect selves or third person

-use of force to prevent escape from custody apropos if force would’ve been necessary to complete the arrest, but once convicted can use any force even deadly force to prevent escape

-CAN use deadly force to prevent escape from prison once there!

Durham v. State: guy arrested for illegal fishing resists arrest, hits warden w/oar, and warden shoots him in arm – Officer can use force to arrest a misdemeanor but not kill/great bodily harm. But if defendant physically resists, officer can use such force short of taking life necessary to arrest. Can seriously wound/kill in order to prevent accused from seriously wounding/killing him
Tennessee v. Garner: popo can’t use deadly force against fleeing unarmed suspect unless probable cause to believe that the suspect poses a threat of serious physical harm
-deadly force only when the offender is thought to pose such a danger to life or limb that his immediate apprehension overrides competing considerations
Entrapment, Consent and Public Duty -2.11, 2.13, 3.03

Entrapment 2.13 (way of policing the police)

1)

-cops can’t induce the crime, shouldn’t create it

-we don’t want the govt to create crimes that otherwise would not have occurred

-focus is on the police behavior: gets ppl to wonder if police tactics were so out of wack that a reasonable person would even be made to commit the crime

-subjective: focus on individual’s predisposition

2) 
-burden on defendant to prove by preponderance of evidence, in the absence of jury (restricts the defense)

3) 

-defense doesn’t apply to crime of violence

Consent MPC 2.11

-example of hazing where guy died, but he had agreed to do the hazing stuff

-consent is a defense if 

- negatives an element of the offense 
(if it’s a crime that must be non-consensual i.e. rape) 

a)bodily harm consented to is not serious (wrestling) (S&M consent doesn’t count if serious) 

b)foreseeable hazards of spors

-ineffective consent

-youth, mental disease, defect, intoxication

-statutory rape

-force, duress, deception

Public Duties Defense MPC 3.03 Execution of Public Duty

When your conduct is required or authorized by the laws of your duties, then its justifiable, could cover crimes such as handling porn, having a weapon, doing drugs – all as part of the job, could say its part of your “public duty” are justified in doing this
Necessity and Duress, Higher Orders – 2.09, 2.10, 3.02

NECESSITY: (a justification)
People v. Unger – guy escapes prison, cuz forced to choose btwn two admitted evils by actual and threatened sexual assaults and fear of reprisal, can present necessity defense

MPC 3.02 Justification Generally: Choice of Evils

-necessity can be a defense for conduct that would otherwise be offense, limitations:

- not enough that the actor believes that his behavior possibly may be conducive to ameliorating certain evils, must believe it is “necessary” to avoid the evils

- requires that the harm or evil sought to be avoided actually be greater than that which would be caused by the commission of the offense
-defense cannot succeed if the issue of competing values has been previously foreclosed by deliberate legislative choice

-ex. Giving out clean needles, if made illegal can’t do it, bomb abortion clinics, claim medical necessity for mj
-when actor was reckless/negligent in bringing the situation that made him have a choice of evils or in appraising necessity for conduct, can’t use justification for crime where recklessness/negligence is enough
MPC formulation of necessity is liberal, onus is on belief of actor, no imminence or immediacy requirement
US v. Schoon: ppl protest at IRS office splash blood, charged w/obstructing activities, necessity defense inapplicable in civil disobedience because the existence of a law/govt policy is not a legally cognizable harm, and there are reasonable alternatives (lobbying)

Regina v. Dudley and Stephens: stranded crew kills boy and eats him to survive, convicted of murder; killing an innocent person is not justified to preserve one’s own life
Public Committee against Torture v. State of Israel: question of whether torture 
methods against suspected terrorists can be justified by necessity defense

Duress: (an excuse)
-an excuse, very tough choice most ppl would not have been able to make the right decision, not in command of choice

-partially objective: the defense is not established simply by the fact that the defendant was coerced; he must’ve been coerced in circumstances under which a person of reasonable firmness in his situation would likewise have been unable to resist

-if he recklessly placed himself in a situation which made it probable he would be subjected to duress – can be liable (and not have a defense) for offenses that carry higher culpability than recklessness

US v. Fleming: US POW in Korea made to participate in propaganda scheme against American soldiers, court holds that it wasn’t duress, but looks like classic duress

Erdemovic Case: told to start killing or be killed, massacre of unarmed muslim men and boys in Srebrenica, charged w/crimes against humanity

State v. Toscano: chiropractor charged w/conspiring to obtain $ in insurance scam, claims wasn’t part of it, did it under duress cuz of threats to him and wife, holding that duress can be a defense to a crime other than murder

Higher Orders:
MPC 2.10 Military Orders

-affirmative defense of obedience to superior orders

1)actor must do no more than execute an order of his superior in the armed services

2)he must NOT know the order to be unlawful

Intoxication – MPC 2.08

-up until the point the MPC is all about subjective belief, intracranial beliefs, and here they abandon that

MPC 2.08 Intoxication

= Intoxication is admissible to negate a crime of purpose or knowledge

-is not a defense unless it rebuts the prosectuion’s burden

-takes away the opportunity to introduce your intoxication to rebut the prosecution’s case, if the prosecution’s case rests upon a proof of recklessness (“if the actor, due to self-induced intoxication, is unaware of a risk of which he would have been aware had he been sober, such awareness is immaterial”)

-intoxication is not mental disease, if you can’t tell the difference btwn wrong/right or conform your behavior cuz your drunk, it doesn’t matter except if intoxication is involuntary or pathological 


-not self-induced means didn’t knowingly introduce into body, ex. Spiked drink

-pathological: have a highly unusual and unexpected reaction to an intoxicant 
Montana v. Engelhoff: Montana rule says that can’t raise proof of intoxication to rebut homicide (purposely/knowingly); supreme court said that state can have its own rules *(something doesn’t sit right) – under MPC you can rebut it

Regina v. Kingston: guy drugged and sexually abuses minor, under MPC cuz its involuntary intoxication could argue that he lacked the capacity to appreciate its wrongfulness or to conform his conduct

Date Rape Drugs – a crime to administer it surreptitiously under the Drug-Induced Rape Prevention and Punishment Act of 1996, also up to 20 years to distribute it to a person w/intent to commit a crime

Lots of Intoxication crimes: 

-Public drunkenness = drunk and disorderly, gives police the authority to grab ppl from the streets, very frequently enforced; a lot of jurisdictions have decriminalized just drunk in public, kept the disorderly (mpc 250.2 disorderly conduct; 250.5 public drunk)
Drunk Driving:

-2 million drunk driving arrests per year, 40 % of car injuries

-Leocal v. Ashcroft = drunk driving is not a violent crime
Insanity – MPC 4.01, 4.02

Model Penal Code 4.01b Mental Disease or Defect Excluding Responsibility:
1)a person is not responsible for criminal conduct if at the time of such conduct as a result of mental disease or defect he lacks substantial capacity either to appreciate the criminality of his conduct or to conform his conduct to the requirements of law

-does not require total lack of capacity, only that capacity be insubstantial


-unlike m’naughten, focus is on capacity rather than what he knew
-volitional prong “to conform his conduct” – behavioral deficiency, not just disease of cognition

2)”mental disease or defect” do not include an abnormality manifested only repreated criminal or otherwise antisocial conduct

-don’t want to look at diseases where you have an irresistible compulsion 

(kleptomania)
MPC Penal Code 4.02  Evidence of Mental Disease or Defect Admissable when Relevant to Element of the Offense (mental disease or defect impairing capacity as ground for mitigation of punishment in capital cases)

1)evidence that the defendant suffered from a mental disease or defect is admissible whenever it is relevant to prove that the defense did or did not have a state of mind that is an element of the offense

2)jury/court should allow evidence of mental disease/defect in deciding btwn life imprisonment/capital punishment

-when impairments can’t pass the test of 4.01, should still consider it in this situation

*most laws now excuse only when the defendant is unable to know that her actions were wrong 

-not guilty by reason of insanity is a commitment sentence

M’naughten Test: 

1)did he know right from wrong

2)did he fail to appreciate the wrongfulness in the nature and quality of his act?

“it must clearly be proved that at the time of the committing of the act, the party accused was laboring under such a defect of reason, from disease of th mind, as not to know the nature and quality of the act he was doing; or, if he did know it, that he did not know that what he was doing was wrong”

-cognitive, 

Hinkley: tried to assassinate Reagan, cuz wanted to impress jody foster, got not guilty by reason of insanity – go back to m’naugten test everywhere!

State v. Crenshaw: husband thinks wife committed adultery and killed her, muscovite (supposed to kill wife if she’s unfaithful.) court rules not insanity defense if defendant knew act was illegal, but thought it was moral anyway.
State v. Guido: women who was abused kills husband, doctors change their mind on insanity prognosis after conversations with Defense attorneys – Expert witnesses can change insanity conclusions mid trial if they do so in good faith.

*Insanity defense used in less than 1 % of criminal cases, accepted less than 1 % of time, and when is used, ppl are committed, often indefinitely
DIMINISHED CAPACITY

-cases where evidence on mental state is still coming into the court but not in context of insanity defense, rather speaks to ppl’s ability to form itent

-w/diminished capacity you are saying you are not guilty, didn’t have the requisite intent

US v. Brawner: evidence of defendant’s mental condition is relevant to show that defendant lacked requisite intent, even if condition falls short of legal insanity

Clark v. Arizona, supreme court: its ok for Arizona rule to say when you have info/expert testimony on the mental condition of a person, you can bring it in on insanity defense, but you CANT use it to say you are not guilty of the crime (don’t have the mens rea) – case of paranoid schizophrenic guy who killed cop thought aliens

Changing Excuses:

Robinson v. CA = guy arrested under CA statute for being a drug addict -> can’t criminalize a status – unconstitutionally cruel to criminalize addiction alone, because addiction is a disease. There was no actus reus under the statute – no usage or possession of drugs – mere desire to commit the crime of drug use in the state w/o any act.  What about ppl born addicted to drugs?
Powell v. Texas  = guy fights public drunkenness charge cuz is an alcoholic but upheld by the supreme court because the district court did not seek to punish a mere status; instead, it imposed a criminal sanction for public behavior which might create health and safety issues. Also, different from robinson because there was an actus reus.
US v. Moore =heroin addiction is not an excuse for drug possession such defense would violate public policy, since it would tend to excuse every act committed for drug money.
Some arguments that hard socio-econ racist background is excuse

-> Interesting note: the idea that making allowances for rotten social background is paternalism/slavery: “when an individual has freely broken the law, respect for that individual’s personhood demands punishment; any other treatment demeans the defendant, and treats him or her as something less than an autonomous individual.

Kansas v. Hendricks: can a state impose indefinite civil commitment on pedophile?
Sentencing – MPC 1.02, 1.04

Rhode Island case: band manager gets only four year sentence even though involuntary manslaughter led to 100 deaths

-prosecutor is the sentence, legislature in making the laws, then judge, and final sentence is the correctional/parole authorities

-get so far away from crime, culpability, mental state when sentencing; rather zero in on post-crime emotion and attitude, verbalization skills, acting skills

Victim impact statements:

-Booth v. Maryland 1987 – “since the defendant often will be unaware of these victim characteristics they are wholly unrelated to his blameworthiness” prejudicial

-> Payne v. Tennessee 1991 – supreme court changed its mind “by turning the victim into a faceless stranger at the penalty phase of a capital trial, booth deprives the state of the full moral force of its evidence and may prevent the jury from having before it all the info necessary to determine the proper punishment for a first-degree murder

-note: sentencing by jury in death penalty cases, otherwise non-jury sentencing

Hate crimes 

-are sentencing enhancements, idea that should be weighed more severely cuz frighten those who share the victim’s characteristics, radiates out impact on a whole community

-wisconsin v. Mitchell: black guy accused of assaulting a white victim ended up getting 3X the sentence that he would’ve otherwise cuz of his prejudice

-prof thinks we shouldn’t go down this road

Rehabilitation:

-we might do more harm in the name of good than we would do in the name of punishment, restricting ppl’s freedom/autonomy

-in the name of helping and bringing ppl to the right treatment, might try and hook as many drug users into treatment even if they wouldn’t get substantial punishment

-using rehab as a reason to take away ppl’s liberty is not ok

Recidivism

-theory of selective incapacitation, but no way to get it right

Milken: 10 years in prison, lots for white collar, general deterrence

Discretion in sentencing? Judges will vary, not good

Elements of a just punishment: blameworthiness, legality, proportionality (package of crime/potential crime + mens rea), recidivism?
MPC has one crime, and then make the distinctions at sentencing – but this opens it up to the discretion of prosecutors and judges v. ny penal code which makes every degree of a crime a different crime

Sentencing Grid: x = criminal history, y = seriousness of the current offense

-the worse the crime gets, the more important recidivism is – can double sentence

Williams v. New York: facts alleged in hearing, judge finds them by preponderance of evidence, even if jury acquits you of armed robbery, judge w/lesser standard can consider gun in sentencing

-judge can consider Anything (rumors, hearsay, rumors of morbid sexuality, etc.)

Blakely v. Washington(?): fed guidelines found unconstitutional become voluntary rather than mandatory cuz too much discretion in hands of judge

-if there is going to be a factor that increases the sentence a lot, has to be found by jury 

Utilitarian: that punishment has to have a use, to reduce crime = incapacitation, deterrence and reform

Death Penalty:

Furman (death penalty temporarily struck down because so wantonly and freakishly 
imposed, arbitrary, lightning strike) brought back in gregg
Lockett – she sat in car while pawnbroker was robbed and then shot; strikes down mandatory death penalty if certain things satisfied, need to consider mitigating elements  (youth, criminal record)
McKlesky v. Kemp: 

-baldus study: black defendants who have white victims more likely to get CP

Ewing v. California p.172: 3 strikes law upheld, rationale that someone who has gotten to their 3rd felony is incapable of conforming to norms of society should be punished more heavily

Coker v. Georgia: strikes down death penalty for rape

-to limit the jury ability to give death sentence, mpc 210 pioneered the idea of aggravating factors in  a list and jury has to find at least one factor

-court said that you can’t limit the mitigating factors that a defendant can bring to the attention of the jury
