CONTRACTS OUTLINE
RAY V. EURICE AND BROS/ SKRIBINA = Duty to Read

-Duty to Read: “absent fraud, duress or mutual mistake, one who has the capacity to understand a written document who reads and signs it, or without reading it or having it read to him, signs it, is bound by his signature in law.”

-Subjective Intent doesn’t Matter: “claimed intent is immaterial, reasonableness of your action is the standard for determining manifestation of assent” (Rest 24)
HOW A CONTRACT IS FORMED:

1) Offer

- Restatement §24: “an offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.”


= The “just say yes” test
-not the same as a solicitation/invitation for an offer 

2) Acceptance

3) Consideration

Lonergan v. Scolnick (house in CA)
-Mailbox Rule: “offer and revocation must be received to be effective, but acceptances are effective once deposited in reasonable means of communication that corresponds to the offer.” (Rest 63)

-Mirror Image Rule: acceptance must match the offer
-price quote was a solicitation for an offer, not an offer, no expression of intention to be bound, fails just-say-yes test
Remedies for breach of contract:

-incidental damages*

-expectation damages = meant to put you in position you would have been in had the contract not been breached

-recession damages = put you in position you would have been in had you never entered into this contract in the first place
-specific performance = exchanging performances as originally agreed to
Izadi v. Machado Ford

-he has to show that the advertisement objectively considered constituted an offer which he then effectively accepted -> that he actually believed the ad was an offer AND that the reasonable person would have read the ad as an offer too
Normille v. Miller (house, snooze lose)
-exploding offer: means that at time allotted if offer not accepted, it terminates by its own terms
-offer remains revocable until accepted R2d36 
-Counteroffer: when defendant (seller) changed the terms of plaintiff’s offer, he in effect terminated the contract so it no longer existed, old deal is off the table; when you say something that changes the terms, it’s the same as revocation

-R2d 39: once a counter-offer is made, to go back to old offer, offeror has to make it again; counter-offer terminates offeree’s power of acceptance
-R2d 50,58,59: acceptance which does not match the offer is not an acceptance, it is rather the rejection of offer and the substitution of counteroffer (mirror)
-Notice of Revocation: You Snooze You Lose 

-unless notice of revocation is received, offer is still open (mailbox)
“it is enough that the offeree receives reliable info, even indirectly, that the offeror had taken definite action inconsistent with an intention to make the contract” (held to standard of reasonable person acting in good faith) R2d 43
UNILATERAL CONTRACTS
-deal is promise for performance ->acceptance is performance (reward for lost watch); contract not formed till performed (classical says offeror can change his mind at any time)
Old School:*Petterson v. Pattberg*(classical case where unilateral contract, pay off mortgage on or before date, get discount – guy comes too pay and offeror says tough = nothing short of full performance terminates the right to revoke)
R2d § 45: geared towards a situation where performance is not a single act but extends over time so that once it has substantially commenced, the offeror will no longer be able to revoke
Modern: Cook v. Caldwell Banker/Frank Laiben Realty Co. 
-real estate agent bonus program, provisions contingent on performance
-R2d 45: offeror’s power to revoke in unilateral contract is suspended, binds employer who cannot walk away (though offeree can)

CONSIDERATION
Hamer v. Sidway (Golden wedding anniversary)

-“if you refrain from drinking, smoking tobacco, gambling, etc. I’ll give you $5000 on your 21st birthday”

-consideration cuz of benefit-detriment test (benefit OR detriment)


*must be legally cognizable detriment – forbearance from exercising a legal right
Pennsy v. American Ash (pennsy agreed to take the AggRite off American Ash’s hands in exchange for getting it for free)
-bargained for exchange theory of consideration: even if it’s not mentioned in convo, can be part of exchange cuz parties have mutual understanding of what was being exchanged, conscious awareness of exchange, knowledge that each party is acting in response 

-exchange: reciprocal inducement - promise induced detriment and vice versa, quid pro quo
-adds requirement that both parties recognize that there’s an exchange going on, price attached to each aspect
· Distinguish btwn gift and contract by looking at context and setting, also see either the occurrence of the condition would benefit the promisor = consideration
Dougherty v. Salt

-aunt makes promissory note, writes “for value received,” not enforceable, no consideration
-recited/purported consideration alone is insufficient to turn a gift into a contract

Batsakis v. Demotsis

-war loan, signed IOU saying would pay $2000 plus interest later for $25 now

-Court will not inquire into the relative value of considerations exchanged
-“mere inadequacy of consideration will not void a contract” (R2d 79)


-(cuz value is in the eye of the beholder, and want to preserve autonomy or parties)

Plowman v. Indian Refining Co. (workers laid off, promised pension that stops)
-Past consideration is no consideration

-morality of a promise does not itself suffice for consideration

- (could’ve been enforceable if in exchange for pension wave rights to future employment, claim to wages, consulting agreement)
Law of Agency
-agent is a person who by mutual assent acts on behalf of another, subject to that person (the principal’s) control

-actual authority means that the third party can sue the principal/ apparent authority = principal’s conduct causes reasonable person to believe that the conduct is authorized – if principal doesn’t act to stop him that’s his bad

DETRIMENTAL RELIANCE

-use of reliance to limit offeror’s power to revoke offer for bilateral contract

Drennan v. Star Paving (subcontractor tries to take back bid it gave general contractor after he’s awarded – takes away offeror’s power to revoke)

-promissory estoppel applies, serves to bind the subcontractor and prevent him from revoking his bid – he promises to perform at x price if they’re rewarded, included subsidiary promise that he won’t revoke it

-reliance of general contractor on bid was foreseeable, reasonable, and necessary – subcontractor knows that and he induces it for his own gain 

-1)sub should’ve expected general to rely 2)tried to get him to rely for own purposes 3)general did rely

R 2d 90: Promise Reasonably Inducing Action or Forbearance

1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.
Promissory Estopeel

-turns on nature of reliance (justifiable, reasonable and substantial)

-if not enforced, injustice will result
Limits to Prom Estoppel:

1)if contract states that its revocable

2)where GC either knows or should’ve known that it was a mistake (has to be reasonable)

3) if its an estimate and not a clear, firm bid, then not enforceable. Must be an offer.

4) GC can’t claim promissory estoppel if it tries to shop around for better deal

-detrimental reliance gives right to gen contractor to enforce bids, but does not give right to subcontractor to demand the award of the contract
IRREVOCABILITY BY STATUTE: THE “FIRM OFFER”
UCC 2-205: Firm Offers

“An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror.

UCC 2-102: Scope of Article 2 = applies to transactions in GOODS

UCC 2-105: Definition of Goods

1) “Goods” means all things … which are movable at the time of identification to the contract for sale other than money/intangible rights
UCC 2-104 Definition of Merchant

2) “Merchant” means a person that deals in goods of the kind or otherwise holds itself out by occupation as having knowledge or skill peculiar to the practices or goods involved in the transaction or to which the knowledge or skill may be attributed by the person’s employment of an agent or broker or other intermediary that holds itself out by occupation as having the knowledge or skill.
Rest 2d 87: Option Contract
3) An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice

Convention for the International Sale of Goods, US and Canada

-applies when parties to the contract have their principal place of business/ habitual residence in different countries (1.1)

-article 2, does not apply to sales of goods bought for family, personal or household use

-article 16 (1) article can be revoked until accepted; (16)(2)(a) can’t be revoked if states a fixed time for acceptance or  16(2)(b) if reasonable for offeree to rely on it being irrevocable, and has acted in reliance on the offer  (unlike US test, doesn’t require substantial reliance)

BATTLE OF THE FORMS

Princess Cruises, Inc. v. General Electric Co.
-“Predominance Test” (how you find out which to apply if mixed goods/services)

1) the language of the contract

2) the nature of the business of suppliers

3) the intrinsic worth of the materials
-(Rest 2nd 59: acceptance that changes terms is a counter-offer – mirror-image rule)

-“last shot rule” = common law, whoever has the last paper/form in file wins (if followed by performance); a party impliedly assented to and thereby accepted a counter offer by conduct indicating lack of objection to it
-common law: performance constitutes acceptance of offer, acceptance can be by receipt of goods and payment, don’t have to expressly say yes
Brown Machine, Inc. v. Hercules, Inc.
-purchase orders are the offer

-unlike common law mirror-image rule – > p.27
UCC 2-2O7(1) A DOCUMENT CAN STILL BE AN ACCEPTANCE EVEN THOUGH MATERIALLY DIFFERENT FROM OFFER, NOT MIRROR IMAGE “a definite and seasonal expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms”
-unless its expressly conditional =“the conditional nature of the acceptance must be clearly expressed in a manner sufficient to notify the offeror that the offeree is unwilling to proceed with the transaction unless the additional or different terms are included in the contract” = Clear Expression, if you read it, it would notify you that the offeree will not proceed except on its own terms!

-if expressly conditional, would be a counteroffer and not an acceptance

What terms go into the contract then?
-UCC 2-207(2): The additional terms are to be construed as proposals for addition to the contract. Between merchants such terms become part of the contract unless:

a) the offer expressly limits acceptance to the terms of the offer
-in brown machine, hercules’ blue box in its offer did this “THIS OFFER EXPRESSLY LIMITS ACCEPTANCE TO THE TERMS STATED HEREIN INCLUDING THOSE PRINTED ON THE REVERSE SIDE. ANY ADDITIONAL OR DIFFERENT TERMS PROPOSED BY THE SELLER ARE REJECTED UNLESS EXPRESSLY AGREED TO IN WRITING”
b) they materially alter it; (would result in Surprise or Hardship if incorporated w/out express awareness by the other party)
-surprise/hardship determined by industry practice and course of dealing btwn the parties

-in brown machine, indemnification clause is material alteration cuz completely shifts risk allocation

-Comment 4 examples of “material alter” clauses: clause negating such standard warranties as that of merchantability of fitness for a particular purpose in circumstances in which either warranty normally attaches; a clause requiring a guaranty of 90/100% deliveries where trade usage allows greater quantity leeway, clause reserving to seller the power to cancel upon buyer’s failure to meet any invoice when due, clause requiring complaints be made in a time materially shorter than customary or reasonable

-Comment 5 example of clauses w/out unreasonable surprise, to be incorporated: clauses… expanding merchant’s excuses for supervening causes, fixing reasonable time for complaints within customary limits, providing for inspection, interest on overdue invoices, or fixing standard credit terms within trade practice, limiting the right of rejection for defects with trade usage, reasonably limiting remedy

c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received
unlike common law, don’t have last shot rule:
UCC 2-207 (3): Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract.  In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act.


-if performance begins but forms don’t match, contract still exists
-if no contract on paper, have to look for terms that parties agree upon – otherwise Gap Fillers, provided by UCC

-knock out rule: if terms of the contract conflict, general treatment in courts is to throw both out -> UCC gap fillers will be applied

*under UCC, you want your document to be the offer (2-207 is a first shot rule)

*under Common Law, want your document to be the last one

Dale Horning Co. v. Falconer Glass note 5 on page 161
-glass contractor gets screwed by his glass supplier’s defective glass, even though he sends a confirmation which indicated acceptance, the surprise/hardship test is applied as surprise OR hardship, and the limited liability clause is seen as causing substantial economic hardship
(CISG: Article 19 – purported acceptance which contains additional terms is a counteroffer unless the different terms do not materially alter the terms of the offer.
Article 18 – offer or counteroffer can by accepted by performance or conduct, but this does not include silence or inactivity)

AGREEMENT TO AGREE

Walker v. Keith p. 168 (common law thinkin)
-lease agreement which has option to renew is found void for vagueness, minds haven’t met 

Restatement 33 wants a level of certainty necessary:

1) Even though a manifestation of intention is intended to be understood as an offer, it cannot be accepted so as to form a contract unless the terms of the contract are reasonably certain

2) The terms of a contract are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy

3) The fact that one or more terms of a proposed bargain are left open or uncertain may show that a manifestation of intention is not intended to be understood as an offer or as an acceptance.

UCC 2-305: an open price term will not prevent enforcement of a contract for sale, if the parties intended to be bound by their agreement.  Whether the parties leave price for their later mutual determination or agree in advance that one of them shall have the power to fix price, he must do so in good faith. Though, #4 leaves an out, that if the parties did not intend to be bound unless the price was fixed by agreement = no contract = no court enforcement of a reasonable price

1. The parties if they so intend can conclude a contract for sale even though the price is not settled.  In such a case the price is a reasonable price at the time for delivery if

a. Nothing is said as to price; or

b. The price is left to be agreed by the parties and they fail to agree; or

c. The price is to be fixed in terms of some agreed market or other standard as set or recorded by a third person or agency and it is not so set or recorded.

1. A price to be fixed by the seller or by the buyer means a price for him to fix in good faith

2. When a price left to be fixed otherwise than by agreement of the parties fails to be fixed through fault of one party the other may at his option treat the contract as cancelled or himself fix a reasonable price

3. Where, however, the parties intend not to be bound unless the price be fixed or agreed and it is not fixed or agreed there is no contract.  In such a case the buyer must return any goods already received or if unable so to do must pay their reasonable value at the time of delivery and the seller must return any portion of the price paid on account.
Letter of Intent/ Agreement which contemplates the execution of a formal contract, may be binding:

Quake Construction Inc. v. American Airlines, Inc.  p. 177 (construction company gets bid to expand o-hare, but after letter of intent, its terminated)
Test to see whether the parties intended to reduce their agreement to wrtg:

· whether the type of agreement involved is one usually put into writing
· Whether the agreement contains many or few details
· Whether the agreement involves a large or small amount of money
· Whether the agreement requires a formal writing for the full expression of the covenants
· Whether the negotiations indicated that a formal written document was contemplated at the completion of the negotiations
 

· Where in the negotiating process that process is abandoned?
· The reasons it is abandoned
· The extent of the assurances previously given by the party which now disclaims any contract
· The other party's reliance upon the anticipated completed transaction
-REMEMBER: look at agency
(can still find completed contract even if parties agree there will be a wrtg to memorialize it R2d 27:

-Manifestations of assent that are in themselves sufficient to conclude a contract will not be prevented from so operating by the fact that the parties also manifest an intention to prepare and adopt a written memorial thereof; but the circumstances may show that the agreements are preliminary negotiations)
Penzoil/Texaco p.188 (found contract in the memorandum of agreement, gots to be careful!)
ELECTRONIC CONTRACTING

Shrinkwrap: terms come after order and contract and delivery

buyer orders goods/buys them, terms and conditions come inside them, by virtue of keeping good, contract forms -contain a cooling off period, usually 30 day unconditional returns

(questions of when was offer/acceptance 2-207)

Clickwrap: before you complete the purchase online, the terms are available and accessible to the buyer and buyer has to click “I agree” and signify assent before transaction completed. (courts uphold cuz assent, but prob of not rdg them.)
Browsewrap: license, most sites have terms of use, but not usually readily apparent, don’t have to click assent, are bound depending on the terms of use and notice.
Brower v. Gateway p. 295 (in shrinkwrap case)

-  sending terms and conditions is offer, not returning is acceptance (2-204) (Hill, Pro-CD)
-wanted to lower costs by increasing efficiency of contracting/ consumers would chose this method

-these terms are not insulated from judicial scrutiny (here, arbitration clause found to be unenforceable cuz of unconscionability doctrine)

(Klocek v. Gateway: rejects this, and says purchase order was offer, gateway accepts by completing transaction, under 2-207(2) it’s not btwn merchants-> additional terms and conditions don’t come in)
PROMISSORY ESTOPPEL: looks like contract, but something missing, runs only one way, usually have offer/promise, but no consideration in contract terms
R2D 90 Promise Reasonably Inducing Action or Forbearance
1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach may be limited as justice requires. (generally awarded reliance damages, put back in position would have been in had the promise Never been made.)

· Promise w/Reasonable expectation that you will take certain action

· meant to induce you to take action 

· you do take action

·  injustice would arise if promise not enforced

King v. Trustees of Boston University p.229 (MLK letters, BU, not a contract, pledge)
-In order for a charitable pledge (only) to become enforceable under promissory estoppel:
1) Has to be a promise to give some property to a charitable institution (donative intent)
2) And promise has to be supported by consideration or reliance (R2d 90 (2) doesn’t need proof of reliance, but courts reject that) – RELIANCE is key
Katz v. Danny Dare, p. 238 (brother-in-law agrees to retire in exchange for pension)
-consideration here uses benefit/detriment test and bargained for exchange, so don’t find it!

-promise, promisor expects the promisee to rely on the promise, detrimental reliance, injustice can’t be avoided (70, can’t work lots of hours in a week)
-here, detrimental reliance is broadly defined: to take an action which he otherwise would not have taken in reliance on the promise (he liked his job, and example vastoler, person who accepted promotion in reliance on pension, still reliance even though promotion)
- change of position can invoke promissory estoppel even if financially beneficial
Shoemaker v. Commonwealth Bank (don’t buy insurance -> bank does but then lapses -> fire)
-question of whether reliance was reasonable, whether change in position in reliance on promise?

LIABILITY FOR BENEFITS RECEIVED: RESTITUTION
= injustice arises not from the cost incurred by the promisee, but from the benefits received by the promisor
-one who has received a benefit, has a duty to make restitution where retaining such a benefit would be unjust

-have consideration, but no offer/acceptance, no mutual assent

Credit Bureau Enterprise, Inc. v. Pelo p. 255 (bi-polar guy involuntarily hospitalized, hospital wants $)

- Restatement of Restitution 116, when services are applied without other’s knowledge/consent

A)  have to show that acting inofficiously and with intent to charge

B) the things/services were necessary to prevent the other from suffering serious bodily harm or pain

C) person supplying them had no reason to know that the other would not consent to receiving them, if mentally competent

D) impossible to give consent

-law can impose obligations (w/out assent) only when can say with reasonable certainty:


1) would have reached an agreement if could’ve


2) this is the bargain they would’ve reached
Restatement of Restitution 117 Preservation of another’s things or credit = when risk/damage to property rather than life, A’s boat adrift in storm, B gets boat to place of safety, B gets restitution if:
A) If he was in lawful possession of the things

B) It has to be reasonably necessary to take action before it was possible to communicate w/the owner (emergency situation)

C) Had no reason to believe the owner would not want you to do this

D) Have to intend to charge or retain the goods as your own if the owner doesn’t want to

E) Benefits have to be received and retained by the owner
Watts v. Watts p.273 (twelve year live-in gf, mother of two kids, housewife and office help, suing for property division)

-unjust enrichment claim: (def. accepted and retained the benefit of services she provided knowing that she expected to share equally in the wealth accumulated during their relationship)


1) there has to be a benefit conferred on defendant by plaintiff


2) appreciation/knowledge by defendant of benefit

3) acceptance or retention by def. of the benefit such that it would be inequitable for him to retain all the benefits



-(then determine how much of the benefit it would be unjust for him to keep)
LIABILITY FOR BENEFIT RECEIVED: PROMISSORY RESTITUTION
-promise has been made to provide compensation, but promise made after the fact. Enforceable?
-if a person receives a material benefit from another, other than gratuitously, a subsequent promise to compensate the person for rendering such benefit is enforceable

Mills v. Wyman: sick boy cared for by plaintiff, dad, informed after, promises to pay -> classical law, promise that comes after the fact is not binding

Webb v. Mcgowin p. 291 – webb shoving blocks, severely injures self rather than let M get hurt, offered $ for rest of life, but $ stops when M dies
-court finds all the elements – promise, offer, acceptance, consideration – just in wrong order
-“life and limb has more than mere sentimental value” – pecuniary value = Materiality of the benefit! , webb is suffering from the kind of injuries he enabled McGowin to avoid


-benefit –detriment, you’re fine/he’s injured for life

-not gratuitous cuz payment offered and accepted – voluntary assumption of obligation

-promise is manifestation of assent to the assumption of the obligation

1) benefit, 2) would’ve wanted it if could’ve in right order 

R2d 86: Promise for Benefit Received:

1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.

2) A promise is not binding under subsection (1)

a. If the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or

b. To the extent that its value is disproportionate to the benefit

-Harrington case where promise after life saved not enforced, need promise coupled with payments as manifestation of assent
Elements of promissory restitution:
· Promise

· Material benefit

· Enrichment unjust

· Promise enforced only to prevent injustice

PRINCIPLES OF INTERPRETATION
Modified Objective Theory 

Restatement 2d 201-204

-reasonable meaning of words govern

-but evidence of intent of parties can overcome reasonable meaning, if agree

-if you knew what the other party meant but they didn’t know what you meant, their meaning governs because you had opportunity to clarify. But if neither party knew and had no reason to know, and the meanings differ, could have no contract

Joyner v. Adams, p.352 – developer and landlord, interpretative dispute over what term “completely developed” meant in contract –court sends it back to find out whether parties knew or had reason to know of the other’s meaning of the disputed language

Maxims of Interpretation: (358-359)

-“words of a feather,” group meaning of words under words used, prefer interpretation that makes contract valid (R2d 203), look at entire scheme of contract, purpose of the parties
Frigaliment Importing Co. v. B.N.S. International Sales Corp. p.361 (what is chicken?), plaintiff has burden of proof
-types of evidence court uses:

1) language


2) preliminary negotiations


3) trade usage UCC 1-205


4) extrinsic standards (though more about mg of contract)


5) maxim of interpretation: prefer interpretation that is reasonable, rational and valid

6) course of performance/course of dealing
C&J Fertilizer v. Allied Mutual Insurance p.370 (plant gets broken into, insurance won’t cover cuz no marks on front door, even though clearly not an inside job)
-Doctrine of Reasonable Expectations (only applied in insurance contracts)
= the objectively reasonable expectations of applicants and intended beneficiaries regarding the terms of insurance contracts will be honored even though painstaking study of the policy provisions would have negated those expectations


1) have to find that had party known about it/understood, never would’ve signed it


2) a) term bizarre or oppressive

    b) or it eviscerates the non-standard terms explicitly agreed to
    c) or it eliminates the dominant terms of the transaction

-Adhesion Contract: 

1. Document is in printed form that carries many terms, pre-prepared

2. Form has been drafted by or on behalf of one party, not negotiated

3. Drafting party participates in numerous transactions (repeat player, experience/routine)

4. Take it or leave it aspect – no negotiation possible

5. After dickering over open terms, document is signed by adhering party
6. Adhering party enters into few transactions of this type (great disparity in bargaining power)

7. Principal obligation of adhering party is the payment of money

IMPLIED CONTRACT TERMS
Implied-in-fact: what parties actually agreed to, implication is intended to further parties’ interest
Implied-in-law: terms are applied regardless of parties’ intentions or desires. The most important one is duty of good faith

Wood v. Ludy, Lady Duff-Gordon, p.438 (fashion designer and agent w/exclusive rights to place her endorsements)
-she argues no contract, no consideration, cuz he has no obligation under the contract to do anything for her, while she has to be exclusively sold by him

-contract upheld, and reciprocal promise implied into it to preserve “business efficacy”

-the implied obligation to make reasonable efforts to sell the designs is what must have been intended by the parties to the contract 

(cuz he had exclusive rights, if he weren’t obligated to do something, she would not be able to sell anything at all!)

-“we are not to suppose that one party was to be placed at the mercy of the other”
IMPLIED OBLIGATION OF GOOD FAITH
Libel v. Raynor Manufacturing Co. p. 442 (dealer-distributor, contract of indefinite duration, dear just terminates relationship abruptly, effective right away)
-code implies obligation of good faith to give party reasonable time to seek alternate arrangement/ sell off remaining inventory/recoup investment
-UCC 2-103(1)(b): “good faith” in the case of a merchant means honesty in fact and the observance of reasonable commercial standards of fair dealing in the trade

-R2d 205 Duty of Good Faith and Fair Dealing

Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement.


-can’t be bargained away, mandatory obligation of every contract

-UCC 2-309 Absence of Specific Time Provisions; Notice of Termination

3) Termination of a contract by one party except on the happening of an agreed event requires that reasonable notification be received by the other party and an agreement dispensing with notification is invalid if its operation would be unconscionable
-you can terminate without notice if there’s a breach, or if happening of agreed  event (includes death/incapacity/bankrupcy)

Court wants to protect against parties undermining the spirit of the contract done by:

1) Enabling one party to realize gains that in making that contract he had implicitly agreed to surrender

2) Or by unfairly denying to the other party the fruits of the contract that she reasonably expected to receive

Seidenberg v. Summit Bank p.451 (business sold, sellers are to stay on and help advise, but get terminated for not improving things when they claim their ability to improve was deliberately hampered)

-no express violation of the express terms of the contract = circumstances that will give rise to breach of implied, unexpressed term

-Claims that can be made on breach of good faith:

1) Have to protect parties’ reasonable expectations – giving effect to the business efficacy of the contract. Want to make contract work the way parties intended it to

2) Where actions of one party has effect of denying the other the fruits of the agreement, bar on opportunistic behavior

3) Party uses discretion broadly to intentionally cause harm to the other party

-court says here that P would have to show that D acted with improper motive/bad intention, actions were wanton – evil reasons w/evil intent

-can be proven with evidence of commercially reasonable standards of fair dealing, show  there’s no rational business reason or falls below reasonable conduct in the trade

-smoking-gun evidence (memos, etc.)

-court says you can be smart, sophisticated, repped by good counsel and still be “set up”

Implied oblig of faith impt in supply contracts (cuz actual quantities purchased/sold can’t be settled in advance):

Requirements Contracts:

- requires buyer to purchase all/some/or a defined part of its needs from the seller


- has to be exclusive or no consideration


-“all or defined part” – and within that buyer is not free to deal with other sellers


-seller is free to deal with other buyers, as long as it meets buyer’s reqs

Output Contract: 

- seller is required to sell all or defined part of output of a particular commodity to buyer

- buyer is free to go to other buyers to fill its need

UCC 2-306

1) Necessity of creating consideration – when a buyer says “I’ll buy from you,” it means in good faith

2) Exclusivity agreement implied obligation to use best efforts

-can’t reduce requirements cuz money loser or better deal elsewhere = bad faith
Morin Building Products v. Baystone Construction, Inc. p. 465 (puts up factory wall, rejected by GE for aesthetic reasons, no uniform finish in the light)

-R2d 228: preference for objective standard of satisfaction because subjective standard could work a forfeiture (did all the work already, would be out)

-which means if you want subjective have to make it very express

-objective standard is guide to parties’ intention = the bargain the party would’ve made had they thought about, don’t want to be subject to whim
Locke v. Warner Bros p.470: Clint Eastwood’s chick who makes pay or play deal with WB, but they don’t use her at all, sues for breach of obligation of good faith. her professional reputation is subject to WB’s discretion. WB can decide what they want, but they have to decide something.
-the intention not to perform a contract =  breach of the obligation of good faith

-when whim situation, law will imply an obligation of good faith on whimmor; all marked by strong element of power in one party based on exclusivity or discretion

IMPLIED WARRANTIES

UCC 2-313 Express Warranties involve affirmation, promise, description, sale, must be distinguished from opinions = “mere puffery,” has to be basis of the bargain.

§ 2-313. Express Warranties by Affirmation, Promise, Description, Sample.

(1) Express warranties by the seller are created as follows: 

· (a) Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain creates an express warranty that the goods shall conform to the affirmation or promise. 
· (b) Any description of the goods which is made part of the basis of the bargain creates an express warranty that the goods shall conform to the description. 
· (c) Any sample or model which is made part of the basis of the bargain creates an express warranty that the whole of the goods shall conform to the sample or model. 
(2) It is not necessary to the creation of an express warranty that the seller use formal words such as "warrant" or "guarantee" or that he have a specific intention to make a warranty, but an affirmation merely of the value of the goods or a statement purporting to be merely the seller's opinion or commendation of the goods does not create a warranty. 

 

-does not require that the seller have the intent to create an express warranty

-most common application is the written or oral express warranty given by a seller or manufacturer of a consumer product concerning the quaility or nature of the goods

-seller may provide the basis for an express warranty in several ways: 

-making a representation about the goods

-giving a description

-displaying a sample or model

-examples:

-statement about the quality of diamonds

-statement that computer would be defect free or repaired within warranty period

-description of equipment as 1990 model when 1987 model

-need to distinguish btwn a type of factual representation about the quality of goods that may give rise to an express warranty and "mere puffery" or sales talk that will not serve as a basis for a binding commitment

-question of whether or not reliance must be shown, comment 3 says no

UCC 2-314 implied warranty of merchantability: implied into every contract for goods if seller is a merchant = goods are fit for ordinary purposes for which the goods are used, fits the description, of fair and average quality
Bayliner Marine Corp v. Crow p. 500 (guy buys fishing boat, ends up being slower)
-implied warranty of merchantability: 

1) pass without objection in trade 

2) fit for ordinary purpose

-implied warranty of fitness for a particular purpose (2-315)

Merchant must know:

1) that buyer wants it for a particular purpose
2) that buyer is relying on merchant for his skills and knowledge of the goods
UCC 2-316 Exclusion or Modification of Warranties

-disclaimers and warranties must be construed as consistent with eachother, otherwise disclaimer = ineffective

UCC 2-715 Buyer’s Incidental and Consequential Damages

-include loss resulting from particular purpose seller had reason to know of

UCC 2-715 Contractual Modification or Limitation of Remedy
-you can limit damages (in disclaimers) but not if its unconscionable

-injury to person in consumer goods is prima facie unconscionable, so can’t exclude damages for personal injury, but can for commercial loss.
Defenses to Contract Enforcement
-plead and prove that contract was entered into improperly, theory that bargaining process tainted

-mutual mistake, fraud, undue influence, misrepresentation = contract is defective

-(going against freedom of contract, certainty, finality)

ECONOMIC DURESS

Totem Marine Tug v. Alyeska Pipeline Service p.538 (totem trying to transport pipeline stuff, screwed by alyeska, who then uses their econ strait to force them to sign release)

-Economic Duress (rest 175)
1)wrongful improper threat 

-wrongful act which was intended to cause/ or did exacerbate pressure on the plaintiff

Here: deliberately withholding payment of an acknowledged debt knowing that Totem had no choice but to accept

-R2d 176 when a threat is improper list, 1d)the threat is a breach of the duty of good faith and fair dealing under a contract w/the recipient --- (show no rational business reason or falls below reasonable conduct in the trade cite: Seidenberg).

-2b)the effectiveness of the threat in inducing the manifestation of assent is significantly increased by prior unfair dealing by the party making the threat

-here Alyeska deliberately withheld payment of an acknowledged debt knowing that Totem had no choice but to accept

2) absence of any reasonable alternative for plaintiff

-has to be Impending Bankruptcy!, no other sources of funds, no time to bring legal action
-want to show also that the bad acts were either the cause of your financial distress or intentionally exacerbated the situation!
Note: might want to bring Tort claim (wrongfulness), cuz can get punitive damages, and tort proof of bad acts requires intention, while contracts requires showing of trade practice

UNDUE INFLUENCE
Odirizzi v. Bloomfield School Dist, 548, homosexual teacher looking to get out of resignation

Undue Influence = taking unfair advantage of another’s weakness of mind

1) A lessened capacity of the object to make a fre contract

2) An application of excessive strength by a dominant subject against a servient object

-Restatement 177, p. 194 “unfair persuasion of a party who is under the domination of a person exercising the persuasion of who by virtue of the relation btwn them is justified in assuming that the person will not act in a manner inconsistent w/his welfare”

Note: employer-employee not a relationship you can rely on cuz adversarial
7 Factors generally present in coercive situations/ contribute to overpersuasion:

1) Discussion of situation at unusual or inappropriate time

2) Consummation of transaction at inappropriate or unusual place

3) Inconsistent demand that transaction will be done at once

4) Extreme emphasis on untoward consequences of delay

5) The use of multiple persuaders by the dominant side against a single servient party

6) Absence of 3rd party advisors to the servient party

7) Statements that there is no time to consult financial advisors or attorneys

*undue susceptibility is key!

CONTRACT AVOIDANCE: MISREPRESENTATION AND NONDISCLOSURE!

1) Statement of fact which is false? 
a. When omission = assertion (161)
b. When opinion = fact (168, 169)
2) Material or Fraudulent? (162)
3) Actionable? (164) – inducement, justifiable reliance
Syester v. Banta p. 557: dance lessons
R2d 164(1): When a Misrepresentation Makes a Contract Voidable

If a party’s manifestation of assent is induced by either a fraudulent or a material misrepresentation by the other party upon which the recipient is justified in relying, the contract is voidable by the recipient

1) Was there a fraudulent or material misrepresentation?

R2D 162: When a Misrepresentation is Fraudulent or Material

1)A misrepresentation is FRAUDULENT if the maker intends his assertion to induce a party to manifest his assent and the maker:

   a) knows or believes that the assertion is not in accord with the facts, or

   b) does not have the confidence that he states or implies in the truth of the         

       assertion

   c) knows that he does not have the basis that he states or implies for the     

       assertion
2)A misrepresentation is MATERIAL if it would be likely to induce a reasonable person to manifest his assent, or if the maker knows that it would be likely to induce the recipient to do so
2) Inducement (reasonably causing) + Justified in relying (169)?

a. Causal relationship btwn the misrepresentation and the damage you suffered

b. To what extent is your belief justified?

R2d 161 When Non-Disclosure is Equivalent to an Assertion (and therefore actionable)
-a person’s non-disclosure of a fact known to him is equivalent to an assertion that the fact does not exist in the following cases only:
a) Where he knows that disclosure of the fact is necessary to prevent some previous assertion from being a misrepresentation or from being fraudulent or material (duty to correct)

b) Where he knows that disclosure of the fact would correct a mistake of the other party as to a basic assumption on which that party is making the contract and if non-disclosure of the fact amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing

Ex. When dealing w/used cars, the reasonable standards are pretty low
c) Where he knows that disclosure of the fact would correct a mistake of the other party as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part

d) Where the other person is entitled to know the fact because of a relation of trust and confidence btwn them

R2D 169 Reliance on Assertions of Opinion
1) An assertion is one of opinion if it expresses only a belief, without certainty, as to the existence of a fact or expresses only a judgment as to quality, value, authenticity, or similar matters

2) If it is reasonable to do so, the recipient of an assertion of a person’s opinion as to facts not disclosed and not otherwise known to the recipient may properly interpret it as an assertion

a) That the facts known to that person are not incompatible with his opinions

b) That he knows facts sufficient to justify him in forming it.

R2d 169 When Reliance on an Assertion of Opinion is Not Justified
To the extent that an assertion is one of opinion only, the recipient is not justified in relying on it unless the recipient 
a) Stands in such a relation of trust and confidence to the person whose opinion is asserted that the recipient is reasonable in relying on it, or

b) Reasonably believes that, as compared with himself, the person whose opinion is asserted has special skill, judgment or objectivity w/respect to the subject matter, or

c) Is for some other special reason (ex. Age) particularly susceptible to a misrepresentation of the type involved

Translation of Opinion Issue: Opinion –

= an expression of a belief, w/out certainty as to the existence of a fact

-deal w/matters such as quality or value of property

-is a misrepresentation of fact if the person giving the opinion misrepresented his state of mind (i.e. stated that he held a certain opinion when in fact he did not!) Rest 2nd 159

-Rest 2nd 169 may be actionable if the one giving the opinion:

a) stands in a relationship of trust or confidence to the recipient

b) is an expert on matters covered by the opinion

c) renders the opinion to one who, because of age or other factors, is peculiarly susceptible to misrepresentation
Hill v. Jones: Should the sellers of house have disclosed to buyers its history of termite infestation?
-even where specific and clear risk allocation clauses, can be brushed aside cuz a party can’t contract away their own fraud!

-look at rest 161 limited situations, when deciding if 161b( where he knows that disclosure of the fact would correct a mistake of the other party as to a basic assumption on which that party is making the contract and if non-disclosure of the fact amounts to a failure to act in good faith and in accordance w/reasonable standards of fair dealing), consider:

1) Difference in relationship of parties
2) Relationship of parties

3) How the information was obtained

4) The nature of the fact not disclosed

a. Is this a fact discoverable in the ordinary course of care?

5) The general class to which person concealing info belongs (buyer/seller?)
a. Usually think seller knows more, disclosure more likely to apply

6) Nature of the contract itself 
a. If it’s 2 business ppl higher level of ordinary care

7) Importance of the fact not disclosed

a. Super-materiality, the more central – the more disclosure rule applies; basic assumption

8) Active concealment (bad behavior)
CONTRACT AVOIDANCE: UNCONSCIONABILITY
-unconscionability = “I hate this contract so much I want to throw up”

Williams v. Walker –Thomas Furniture Co., p. 586: Williams defaulted on payment for stereo, and under lease-purchase pro rata agreement, all of her goods were replevied. Holding, that she was allowed to present evidence of unconscionability.

Unconscionability = absence of meaningful choice on the part of one of the parties together with contract terms which are unreasonably favorable to the other party

-prob is it messes with predictability, mostly addressed through legislature

Need both Procedural + Substantive Unconscionability (sliding scale):


-on the other side, think about why the clause was in there

Procedural Unconscionability: (defect in contracting/bargaining process)


-absence of meaningful choice

-incomprehensible clauses


-buried in fine print


-predatory, high-pressure sales tactics


-absence of competing sellers

Substantive Unconscionability: (terms in the contract itself)


-clause inconsistent with trade practice
-clause unnecessary to achieve the state purpose (ex. give marginal additional protection to the seller which is wildly disproportionate to burdens they place on buyer)
CONTRACT AVOIDANCE: PUBLIC POLICY
1)covenant has to be ancillary to valid transaction

2)covenant has to protect the legitimate interest of the employer/business owner but also extend no further than is necessary to do that (time, geography, substantive coverage)

3)covenant has to impose no undue burden on promisee and public interest
-no apparent misconduct or flaw w/bargaining process, parties know what bargain is – here, another interest comes into court – state or public interest – that has a stake in preventing it from being enforced!

Valley Medical Specialists v. Farber p. 633
Covenant Not to Compete

-bad cuz have the effect of restraining competition which is the best mechanism we have for ensuring best price and quality to consumers

-good cuz we want to encourage employers to make investments in their employees, also good when you sell a business want to keep previous owner from recapturing the good will just sold
1) confidentiality/non-disclosure agreement, 2) non-solicitation agreement, 3) inventions agreement

-Dwyer v. Jung: covenants to compete btwn lawyers per say not ok (in code of prof. responsibility and special relationship, client has right to choose own lawyer)

Test:

1) Are we in California

a. If in California, then unenforceable, no problem

b. If not in CA:

2) Is it ancillary to otherwise valid transaction?

a. If not, then naked restraint on trade, not enforceable R187 (a promise to refrain from competition that imposes a restraint that is not ancillary to an otherwise valid transaction or relationship is unreasonably in restraint of trade)

b. Ancillary – R2d188(2) promises imposing restraints that are ancillary to a valid transaction or relationship include promises btwn seller of business and new owner, employer-employee, partner-partner
3) Unreasonableness Test R2d 188(1): A promise to refrain from competition that imposes a restraint that is ancillary to an otherwise valid transaction or relationship is unreasonably  in restraint of trade if: 
a. The restraint is greater than is needed to protect the promisee’s legitimate interest (Scope inquiry):

i. TIME

1. If it’s an industry that moves quickly and knowledge becomes old in short time, that will be the time limitation

ii. GEOGRAPHY

1. If global/international, what do they need in terms of geographic protection, needs to be protected wherever products sold?

iii. SUBSTANTIVE SCOPE

b. The promisee’s need is outweighed by the hardship to the promisor and the likely injury to the public
i. Does promisor till have a way of exploiting her expertise of knowledge?

ii. Public interest?

R2d 178: When a term is unenforceable on Grounds of Public Policy (balance purposes of statute, interests of the parties)
1) A promise or other term of an agreement is unenforceable on grounds of public policy if legislation provides that it is unenforceable or the interest in its enforcement is clearly outweighed in the circumstances by a public policy against the enforcement of such terms

2) In weighing the interest in the enforcement of a term, account is taken of

a)the parties’ justified expectations

b)any forfeiture that would result if enforcement were denied, and

c)any special public interest in the enforcement of the particular term

       3) In weighing a public policy against enforcement of a term, account is taken of 


a)the strength of that policy as manifested by legislation or judicial decisions,


b)the likelihood that a refusal to enforce the term will further that policy


c)the seriousness of any misconduct involved and the extent to which it was deliberate, +


d)the directness of the connection btwn that misconduct and the term
Public Policy Claim can include violation of statute, court can void the contract:
-good cuz implements public policy, preventing someone from profiting through wrongful act, easy to administer

-bad cuz involves forfeiture by one party, unjust enrichment to the other where no fault had been determined (example air conditioner already fixed)
EXCUSED PERFORMANCE
-all involve the idea that something has changed after the contract was entered into but so deeply affects the contract that the obligation should be lifted!

-courts trying to figure out what the range of risks was that was within zone of contemplation
Mutual Mistake! (both parties are without fault)
Lenawee County Board of Health v. Messerly: property sold as income producing residential property had sewage system which could not be brought into compliance, both parties acted on mistaken belief that land was fit for human habitation, but buyer bore risk under as-is clause.
What is an actionable mistake?
1) Has to relate to a basic assumption

2) Has to materially affect agreed to performance

3) Has to have existed at the time contract was entered into!

1) look at R2D 152 to see if mistake is serious enough to be actionable


-relates to a basic assumption AND


-materially affects performance

2)see under R2D 154 if the party seeking relief in fact bore the risk of mistake (cuz if did, no recessionary remedy)


a)if the risk is allocated to him by agreement of the parties (as is clause)

b)conscious ignorance: he is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, or

c) the risk is allocated to him by the court on the ground that it is reasonable to do so here

Unilateral Mistake: much harder to get relief, cuz one party’s expectations are fulfilled

Wil-Fred’s, Inc. v. Metropolitan Sanitary District p.674
R2d 153: When Mistake of One Party Makes a Contract Voidable; 
Where a mistake of one party at the time a contract was made as to a basic assumption on which he made the contract has a material effect on the agreed exchange of performance that is adverse to him, the contract is voidable by him if he does not bear the risk of the mistake under the rule stated in 154 (allocated by contract, conscious ignorance, court thinks reasonable), and

a)Enforcement would be unconscionable (mistake has to be SUPER BAD, severe enough to cause substantial loss)
b)The other party had reason to know of the mistake, or his fault caused the mistake
-Wilfed’s also looked at whether the mistake occurred notwithstanding reasonable care, and other party can be placed in status quo
EXCUSED PERFORMANCE: 

-impossibility, impracticability, frustration of purpose : involve changes in circumstances that occur btwn the making of the contract and the time set for performance

= efforts by defendants to avoid liability for nonperformance

IMPOSSIBILITY

-situation where damages insufficient and unavailability of specific performance
Impossibility – unique goods or personal services


-if the person providing the service is dead or incapacitated 


-or goods unique so no way to give other remedy

-R262, 263, UCC 2-613: ordinary if you have order for goods and they’re  destroyed, then the seller will have to substitute the goods – has to be truly unique goods

Karl Wendt Farm Equipment v. International Harvester: dealer of farm equipment, sells business because business taking,  and screws one of its remaining dealerships. Tries to get out of performance.

Impracticability: R2d 261 Discharge by Supervening Impracticability

Where after a contract is made, a party’s performance is made impracticable without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged, unless the language or circumstances indicate the contrary
-the continuation of a market at a particular level cannot be the basic assumption to contract that gives rise to impracticability defense
-severe market changes not enough for impracticability claim, until bankruptcy
Frustration of Purpose: R2d 265 Discharge by Supervening Frustration

Where, after a contract is made, a party’s principal purpose is substantially frustrated without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, unless the language or the circumstances indicate contrary


1) principal purpose of contract – can’t be to make money
2) substantially frustrated – market shift not enough

 3) basic assumption

-idea that contract has become useless, basic assumption has disappeared, total worthlessness, lower profitability is not enough
Mel Frank Tool & Supply v. Di-Chem Co. p.701 want to get out of their lease when govt says they can’t house their chemicals there

-not impracticability cuz performance is to pay $, can’t plead that unless bankfupt

-not frustration of purpose if it’s less valuable but not substantially worthless (still uses available under lease), decline in utility is insufficient
UCC 2-615: Excuse by Failure of Presupposed Conditions

-only a seller’s claim (cuz for buyer it’s a question of $)

-comment 1: theory is to excuse timely performance for “unforeseen supervening circumstances not within the contemplation of the parties at the time of contracting”

-comment 4: “neither is a rise or a collapse in the market in itself a justification for that is exactly the type of business risk which business contracts made at fixed prices are intended to cover” “but a severe shortage of raw materials or of supplies due to a contingency such as war, embargo, local crop failure, unforeseen shutdown of major sources of supply, etc.”

-a)compliance w/govt regulation or order that makes performance impracticable is fine but: comment 10 : needs to truly supervene, and can’t cause or collude in change! Courts sometimes more hospitable when these defenses arise as a result of govt action

Force majeure clause  = contractual agreement to terminate contract under certain circumstances, describe in some detail the kinds of events that would suspend or terminate parties obligations

CONTRACT MODIFICATION
Alaska Packers, Lingenfelder: merely promising to perform an existing obligation will not serve as valid consideration for additional return compensation from the other party cuz here taking unjustifiable advantage of the necessities of the other party.

BUT: courts accept even a small or modest addition to or alteration of performance as enough to satisfy the rule
Restatement 89 Modification of Executory Contract

=exceptions to pre-existing duty rule
1) A promise modifying a duty under a contact not fully performed on either side is binding
a)if the modification is fair and equitable in view of unforeseen circumstances

c)if justice requires enforcement cuz of material change of position in reliance on the promised modification

(also courts recognize “mutual release”)

UCC 2-209: Modification, Rescission and Waiver

-under UCC, 2209(1) no new consideration needed! But limitations:

Need good faith (have to make sure modification is not effort to extort), 2 part test:

1)why seeking modification? Has to be based on economic exigency that would cause ordinary merchant to seek modification to avoid a loss.

    -lower standard then impracticability/frustration, but still some econ. loss

    -most merchants won’t seek modification for any little thing, will try to spread costs

2)Modification cannot be obtained through wrongful claim of breach. But not unlawful if party threatening honestly thinks has a good defense under the contract.
Also, economic duress is also a limitation on modification! (rest 176, if obtained through improper threat + no reasonable alternative)

STATUTE OF FRAUDS:

= if you promise to buy a significant amount of services/property or a significant amount of goods, then you should have a writing that controls and states its terms
-failure to comply w/statute of frauds can make promise unenforceable (though courts don’t like to see parties wiggle out of their clear obligations this way)
R2d110: includes among classes covered by Statute of Frauds, a contract for the sale of an interest in land, and a contract that is not to be performed within one year 
R2d130: covers contract for a service that can’t be performed within a year

 2-201 requires contracts for the sale of goods in excess of $500 to be evidenced in wrtg, signed by the party against whom enforcement is sought –its okay if the writing omits/incorrectly states a term agreed upon, but won’t enforce a contract beyond the quantity of goods shown in such writing
 - exceptions for partial performance, confirmation form counts, maybe promiss               estoppel exception

1)is the contract at issue one of the types to which the statute of frauds applies, so a signed memorandum will be required for its enforcement? If NO,  done, if yes ->

2)Is the statute of frauds satisfied/ is there some sort of written statement of its terms, signed by the defendant? Yes, stop, no ->

-signed writing that reasonably identifies the subject matter, state a contract is going to be entered into, reasonable certain terms of the unperformed parts of the contract

3)Are there other factors in the case which might invoke an exception to S/F rule?
Crabtree:

-that they were not prepared or signed w/the intention of evidencing the contract or that they came into existence subsequent to its execution is of no consequence

-it is enough that they were signed w/intent to authenticate the info contained therein and that such info does evidence the terms of the contract

- the statute of frauds does not require the memorandum to be in one document. It may be pieced together out of separate writings, provided that they clearly refer to the same subject matter or transaction, also if a signed document refers to an unsigned document so long s indicia of assent to the material terms exists.
Way Out: Part Performance, promissory estoppel R2d139 (Alaska Democratic party, moving to Alaska)
 PAROL EVIDENCE (R2d 210, UCC 2-202): a reason to exclude evidence
1)Is the contract fully or partially integrated?

2)Depends on intention of the parties

a) will be decided by a judge outside of the presence of a jury

b) depends on intention of the parties

   -classical would do four corners approach, see if there is a merger/zipper     clause, but judges look at all circumstances to determine the intent of the parties, what does a certain term mean/what did the parties intend it to mean

 3) Evidence can be used to supplement or clarify terms of the contract, but not to   contradict the express terms of the contract

4) fully integrated = no prior extrinsic evidence is admissible to supplement or contradict terms; in partially integrated = terms may supplement but not contradict                                                                

Exceptions:

· Fraud, mistake, duress

· If the writing is incomplete on its face

· If there is ambiguity

· Any agreements that are collateral, for example, if there’s a contract that refers to a letter, then it can be brought in

*The UCC 2-202 parole evidence rule allows for evidence regarding trade practices and industry custom to be offered in order to provide the court w/the information necessary to determine the intention of the parties and what the express terms of the K mean.

REMEDIES

· Breach of contract = benefit of the bargain

· Promissory Estoppel = put back into position had promise never made, reliance interest

· Restitution/P. Restitution – highly subjective remedies to restore equity, restitution interest
Specific performance 

= court order that requires person to do what she said she’d do

-usually not used, cuz any remedy that can be monetized will be the way court will go

-used whenever justice mentioned (equitable remedies – promissory restitution and unjust enrichment cases), or when monetary remedy is inadequate

A)real estate deals (cuz every land/property is unique)

B) NEVER for service contracts (slavery!)

C)when goods are Unique or Special Circumstances

Monetary Damages
-contract law does not give Punitive Damages!

-sometimes there’s a contract provision for liquidating damages – valid as long as doesn’t constitute a penalty

Expectation interest
-giving injured party the benefit of the bargain = leaving injured party in same economic position had the contract been performed without breach

-ex. Difference btwn what I had to pay the second painter and what I was going to pay for the original (breaching) painter

Reliance Interest (not usually awarded)

-putting injured party in exactly the same position as if a contract had never been made, trying to restore the status quo

Restitution interest  
-awards injured party reasonable value of benefit conferred

-the only rescisionary damages are restitutionary, meaning no compensation for extent to which you have received under contract (ex. Mrs. Syester will not get back $ for dance lessons she’s already gotten)

Incidental damages – closely related to damages from breach, ex. late fees cuz of other party’s breach
Limitations: must be proven w/reasonable certainty, limitation of foreseeability

-can only get damages that you prove w/reasonable certainty

-mitigation: can’t get damages for injuries you could have avoided w/reasonable effort

-consequential damages – can only be recovered if they were reasonably foreseeable by the other party at the time he or she entered the contract, ex. If P told D or D could have anticipated that in the event of D’s breach certain special damages would result
1

