Introduction to Contract Law 

A. Contracts defined

1. Contracts are enforceable promises, or voluntary agreements that govern economic exchange (private ordering)
2. Free market economy relies on the ability of private parties to enter these exchanges and obtain gains from trade
B. Contract law purposes

1.  Retrospectively: provide parties with their bargain (including the remedy for failure to perform)
a. Altruistic/Cooperation v. Opportunistic Behavior
b. Achieve socially desirable results
2. Prospectively: law sets the rules
a. Sorts enforceable from unenforceable promises

b. Provides the parties a convenient set of default rules

c. Determines which rules should be mandatory

3. Limits to enforceability

a. Lack of capacity, duress, unconscionability
Part I: Remedies for Breach of Contract

I. 3 Damage Interests

A. Expectation: Places the promisee in the position she would have been had the promise been performed. “Benefit of the Bargain”
B. Reliance: Places the promisee in the position he would have been had the promise not been made. “As if the parties never met”
C. Restitution: Places the promisor in the position he would have been had the promise not been made. “Disgorge profits from breaching party”
II. Measurement and Expectation Damages
A. Rest 347: The expectation interest is measured by:

1. The loss in value to him of the other party’s performance caused by its failure or deficiency, PLUS

2. Any other loss including incidental or consequential loss caused by the breach, MINUS

3. Any other cost of loss that has been avoided by not having to perform
B. Hawkins v. McGee (61): “The Hairy Hand,” McGee gave oral warranty that he would give perfect hand
1.  Trial court gave Reliance Damages for pain & suffering + ill effects beyond prior injury
2.  Outcome: Supreme Court reassesses as Expectation Damages
a. (value of properly working hand  - value of hand delivered)  + (pain & suffering inflicted - pain & suffering from routine surgery)
C. McGee v. Fidelity (64): Fidelity disclaims insurance for warranty of perfect hand.
1. Outcome: McGee breached “special contract” in oral guarantee, which was separate from implied contract of physician’s competence
D. Nurse v. Barns (69): goods ruined when Iron Mill left open
1.  Outcome: Court awards Reliance Damages (bc difficult to determine Expectation)
a. Plaintiff can get 10L fee +  490L lost stock (incidentals)
III. Damages under the UCC

A. UCC 2-713: Difference between market price and contract price
B. UCC 1-106: Lost profits as if party had performed but no consequential damages
C. (2-712): “Cover” damages are difference between substituted contract and original contract price along with incidentals/consequential damages

D. (2-715): incidentals are damages due to seller’s breach and any commercial charges, expenses for “cover;” Consequentials are losses resulting from requirements which seller needed to know; any injury
A. Tongish v. Thomas (79): “forward contract” on seed sales to Coop for resale to Bambino at fixed; Tongish terminated contract after 2/3 installments when MP went up and sold at higher price to Thomas (who didn’t pay, then settled debt, but Coop intervened for Tongish’s breach)
1.  Outcome: Court awards MP-KP (UCC 2-713) instead of lost profit (UCC 1-106) 

a. Better damage because It reflects exchange in risk allocation

2. Coop hedged risk in Bambino contract because they get fixed .55c handling fee regardless of fluctuation in price; so they are outside of risk allocation
3.  Lost Profit model: ex post value of the completed exchange

a. Tongish has incentive to breach and make more money elsewhere if he would still net profit from [Thomas K – Coop K] damages; 

b. lose-lose situation for end buyer Bambino bc can only stand to lose if value goes down

4. Market Based damages: ex ante value of the lost option 

a. Tongish won’t breach whether increase/decrease

b. any increase in value will correctly accrue to end buyer Bambino, who has accepted risk of increase/decrease  

IV. Limitations on Damages: Foreseeability of Harm
A. Rest 351: Damages not recoverable for unforeseen losses
1.  Foreseeable = ordinary course of events, breaching party had reason to know,
2.  Court may limit to losses incurred in reliance as opposed to lost profits
3.  Exceptions = a) disclaiming foreseeable damages or b) charging a premium for extra care
B. Hadley v. Baxendale (86): Hadley millers told Baxendale clerk that replacement crank-shaft must be sent immediately, but took a few days delay, so Hadley lost profits
1. Outcome: Court says Hadley should bear lost profits, because special circumstances not communicated to Baxendale
2.  Full damages here would be like insurance
3. Hadley could have behaved strategically to avoid paying premium for extra care,  with suit as contingency for any damages resulting from delay
4. Penalty default rule (majoritarian): if you don’t speak up, then no damages
a. Unforeseeable damages will only be compensated if the parties arrange for special circumstances 
b. Preferable not to raise cost ex ante for everyone, and instead just allow carrier to charge those who are willing to pay more for insurance
C. Fedex disclaimer: we don’t accept any liability, whether or not you tell us what you’re shipping is important
D. Morrow v. First National Bank of Hot Springs (102): Bank was supposed to tell Morrow when boxes became available, but they didn’t do so in time and his house was robbed of $32k coin collection
1. Outcome: Court held that the bank’s promise to notify did not equal tacit consent to be liable for coins with no consideration if they failed to notify
2.  Morrow’s phone call did not create an agreement that bank would be liable for coins prior to availability of deposit box
3. Bank did not contemplate being liable for $32k damages as insurance for $75 deposit box
4.  Goes beyond Hadley to require agreement to insurance
a. Under Hadley, if the bank was simply on notice, then that’s sufficient
5.  Tacit Agreement Test: if no contract, then facts and circumstances must indicate that the party tacitly consented to be bound [UCC rejects this!]
V. Limitations on Damages: Certainty of Harm

A. Uncertainty Doctrine – No damages if uncertainty; default rule to incentivize explicitness in contracts
1. Policy = take discretion away from jury, bc they will over-compensate and penalize breaching party
2.  Avoid the parties investing too much in avoiding breach or forcing the other party to breach
B. Rest. 349: Alternative to 347 Expectation Damages is Reliance Damages, including expenditures in preparation minus any loss breaching party can prove would have resulted had the contract been performed
1. Comment a. injured party can choose between Expectation and Reliance
C. Rest. 352: Damages not recoverable beyond reasonable certainty from evidence 
D. Chicago Coliseum v. Dempsey (105): Dempsey agreed to fight Wills and forego any other match after agreement and before day of contest, so Coliseum hired Weisberg as promoter on commission. Dempsey made plans to fight Tunney, so Coliseum enjoined him in Indiana Ct. but Dempsey fought Tunney anyway and never fought Wills as agreed.
1. Outcome: Court held that lost profits too speculative, and therefore not recoverable. The only expenses recoverable are those between agreement and breach as necessary expense (i.e. NOT fees of post-breach Indiana injunction or pre-agreement Weisberg promotion contract)
2.  Rule = No Reliance Damages for pre-contract or post-breach (Rest. 352)
3.  A better entertainment contract would have been to take out loans rather than paying out of revenue 
a. they created contract to encourage Dempsey to generate hype with the hope of large revenue percentage
E. Anglia v. Reed (118): Anglia’s expenses occurred before contract signed for British TV movie, sued Reed for backing out at the last minute to do another play in the U.S.
1. Outcome: Court says Reed could foresee expenses incurred prior to contract would be wasted if he were to breach, awards full damages
2.  Reliance Damages? – Anglia would have hired somebody else on which the expenditures would not have been wasted 
a. Alternative View: Expectation Damages assuming zero profit—recover  costs incurred regardless of when they were incurred, because Anglia at least expected to break even
i. this view is easier to reconcile with Chicago Col. v. Dempsey
3. Rule = Wasted expenditure can be recovered when breaching party contemplates that his breach will cause this waste
F. Mistletoe v. Locke (120): Locke agreed to pickup/delivery service, and spent money to build ramp, dirt work and vehicles. Locke never made profit and losses decreased monthly, but Mistletoe terminated early. 
1. Outcome: Court says Locke is entitled to Reliance Damages because they were all “but for” expenditures, and Mistletoe cannot deduct Locke’s losses (under Expectation damages) because they did not prove amount of loss as breaching party (Rest. 349)
a. Expectation of profit includes recouping investment, and party would not be in a good position as if the contract had been performed if he is not afforded the full contract term to recoup investment

i. Prevents strategic behavior by Mistletoe to cancel contracts with parties in financial distress

2. Rule = Locke can choose Reliance over Expectation because of burden of proof (Rest. 349)
a. Concurring still thinks it’s unfair that Locke is in better position than if contract had been performed (i.e. under Expectation Damages)
3. Note that court doesn’t rely on UCC (goods) because it is for service
4. Also, note that we don’t want to award full Reliance damages when this makes the breaching party the insurer for the non-breaching party
G. Losing Contract Hypothetical: K price $150, cost $175, Seller invests $50, Buyer breaches
1. ED = $25 ($50 spent - $25 lost if contract fulfilled)
2. RD = $50 for money invested
VI. Avoidability of Harm 
A. Rest. 350: No damages for loss that could have been avoided without risk/burden
1.  Injured party not precluded if reasonable but unsuccessful effort to avoid
a.  No obligation to mitigate if it is difficult/risky or not substantially similar
B. Duty to Mitigate Hypothetical: John painting K $1000, painting cost $500, Mary rescinds
1. ED if John doesn’t perform: $500, net gain $500, Amy’s cost $500
2. ED if John performs: $1000, net gain $500, Amy’s cost $1000
3. It’s all the same to John if he performs or doesn’t perform because he’ll get $500 either in ($1000 contract - $500 paint cost) or from ($1000 damages - $500 paint cost)
a. However, by mitigating we reduce waste by removing avoidable cost
C. Rockingham v. Luten (124): County decided not to build the road leading to the bridge, yet Luten Co. built a useless bridge in the forest after County requested they desist and piled on damages.
1. Outcome: Court ordered new trial, as damages should be the amount from time of contract until repudiation as well as profit that would have been realized.
a. Luten should have sued for breach rather than adding to expenditures 
2. Causation –breach did not cause additional $16k costs 
3. Efficiency—parties expect to get more than they put in, so non-breaching should save itself the costs and hope to recover expected profit
a. Counter-argument that lost profits were uncertain and harder to estimate without finishing the job
4. Rule = Promisee can’t incur avoidable costs by continuing to work post-breach 
D. Shirley MacLaine Parker v. 20th Century Fox Film Corp. (128): Parker signed contract for “Bloomer Girl” which was scrapped in favor of “Big Country, Big Man;” she rejected replacement film despite same monetary compensation b/c differences in nature of role and discretion over director/screenplay. Fox refuses to pay for failure to mitigate.
1.  Outcome: Court affirmed full payment of $750k + interest, because substitute employment was not substantially similar to require mitigation (Rest 350)
2.  Rule = Duty to mitigate only if new employment is not different or inferior
a. Dissent says “a movie’s a movie” so it was basically the same thing
3.  Burden of proof of similarity of substitution is on the breaching party
4. Guaranteed Compensation clause: “not obliged to utilize services, but solely to pay you” 
a. This was a pay-or-play Option Contract, so breach was not in Fox failing to make movie but refusing to pay
b. Parker had no duty to mitigate after breach if we uphold this language
5. Hypothetical: Fox would have been much better off modifying contract to pay for reputational harm in doing “Big Country,” as box office proceeds would have been better than paying salary for no movie at all
E. Neri v. Retail Marine Corp (140): Neri paid deposit of $4250 for boat but later rescinded, so defendant kept deposit. Neri sued to recover deposit, but Retail Marine counterclaims for lost profit. Trial court subtracted $500 from deposit award to plaintiff under UCC 2-718(2)(b)
1. Outcome: Court held that UCC 2-708 should instead be applied to offset plaintiff damage award by defendant’s lost profits on the boat + incidentals 
a. $4250 (deposit) - $2579 (profit) - $674 (incidentals)
2.  Resale to replace a breaching buyer still costs the dealer a sale because if performed there would have been 2 sales instead of 1 (UCC 2-708(1))
a. If only 1 boat, then sale is mitigation. If unlimited, then no mitigation.
i. Note that Parker could only do one movie at a time, so could not do “Big Country” and also sue for missing out on “Bloomer”
3. Dealer is entitled to any incidentals due to storing boat for extra time until finding new buyer.
a. Matters if the incidentals weren’t wasted –i.e. if it was the cost of waxing the boat instead of just storing then doesn’t count (UCC 2-710)
4. Hypothetical: Buyer signs for $10k boat, Retailer purchases $k boat, Buyer repudiates, Retailer sells boat to someone else for $10k
a. Damages would be $2k if unlimited, but $0 if just one boat.
5. Markets not in equilibrium: low demand = buyer # determines units sold; high demand = seller # determines unites sold
F. UCC 2-706: Seller may recover difference between resale price and contract price along with any incidental damages but less expenses saved due to buyer’s breach
G. UCC 2-708: 
1. damages = difference between market price and unpaid contract price + incidentals

2. if (1) is inadequate to put seller in position as good as performance, then damages = profit (+overhead) + incidentals
· Efficiency in Contract Law
· Different remedy awards produce incentives affecting decisions regarding breach or performance in ways that benefit society
·  Expectation Damages:
·  induce efficient breach if cost exceeds benefit
· Victim is made whole by receiving benefit
· Saves cost of re-negotiation
· Efficient Breach Hypothetical: John will paint Amy’s house for $1000, Amy’s value $1050, cost $500, Clark offers $1,100, Mary can’t cover
· No Damages? John will breach in order to make extra $100, Amy’s costs are irrelevant to John
· Expectation Damages? John could breach and pay $50 to make Amy whole and still be $50 better off… i.e. Efficient Breach = Global Gain
· John won’t breach if Amy’s value is greater than Clark’s $1,100 because he won’t make any net profit after damages if so
· We want rules to maximize global best interest
· Perfect expectation damages force promisor to internalize costs of breach
· Secrecy Interest in Contract Law:
·  It’s costly to give away secrets, so damages may be undercompensatory
·  because you don’t want to reveal your business model
· Because you’re less likely to sue at all
· Problems with a) theory of efficient breach and b) goal of compensating injury
·  If expectation damages under-compensatory, people are more likely to breach when because they know the other party won’t get full measure of loss
· Solutions: 
· objective measure for damage, 
· procedural rules aid in discovery OR limit discovery, 
· party chooses type of damage without revealing too much, 
· arbitration
· liquidated damages 
VII. Contracting Around the Default Rules of Damages: Liquidated Damages
1.  easiest way to opt out of default rules, useful because..
a. protect secrecy interest 
b.  idiosyncratic interest may exceed market value
c. Save litigation costs
d. Acknowledge that profits uncertain (hard to guess expectation)
e. Prevent over-reliance
f. insurance
2. Enforceable if…

a. Reasonable estimate of potential (ex ante-Kemble) or actual (ex post -Wassenaar) loss
b. Uncertainty where damages are hard to estimate (pretty stupid when you consider secrecy interest)
c. Can’t obtain and adequate remedy otherwise (ED must be really inadequate)
B. UCC 2-718:
1.  Damages for breach may be liquidated in agreement at an amount reasonable in light of harm anticipated if breach occurs. Unreasonably large liquidated damages are void as “penalty.”
2.  If seller withholds due to breach, buyer is entitled to restitution if payments exceed
a. Amount to which seller is entitled under liquidated damages
b. 20% of value of performance by buyer or $500 (whichever is less)

3. Offset if seller establishes:


a. Right to recover

b. Amount or value of benefits received by buyer under contract

C. Kemble v. Farren (149): Kemble hired Farren to be principal comedian for 4 seasons with 1000L liquidated damages for refusal, Farren refused 2nd season. Trial jury gave 750L as damages, which Kemble appealed.
1. Outcome: Court says the clause is clearly a penalty, since if owner failed to pay for one day he would be penalized 1000L. 
a. Because parties failed to specify whether this was only for big breaches, court assumes it applies to even small breaches 

b. Although, hypothetically, owner might have lost  1800 for 3 years of performances and the clause would then be under-compensatory

2. Note asymmetry that super-compensatory LD clauses are struck down whereas under-compensatory LD clauses are allowed (e.g. disclamatory contracts)

3.  Penalty default rule = court gives penalizing interpretation to encourage parties to specify the next time

D. Penalty Clauses: Posner considers their value in Lake River Corp. v. Carborundum (159): 

1. Against: Penalty clause discourages efficient as well as inefficient breach

a. Compensatory damages deter inefficient breach
b. Sophisticated parties will charge for the risk ex ante so contract price goes up until the other side agrees to damages 
c. By raising cost of breach, penalty clause increases risk to creditors, risk of bankruptcy, and amplifies number

2. For: Penalty clause demonstrates credibility of promise by both parties
a. Parties include this clause only if benefits outweigh costs

b. Creates incentive for party to perform if breach is hard to monitor

E. Wassenaar v. Towne Hotel (1510): Contract stipulated damages equal to salary of unexpired term of 3 years. Wassenaar was terminated without cause 21 months prior to K termination, found another job later but employer claims failure to mitigate. Court of Appeals reversed $24k damages as being unenforceable penalty.

1. Outcome: Court re-affirms $24k ruling of Circuit Court, because no evidence showing that Wassenaar’s subsequent earning was not inferior substitute
a. Seems like windfall, but stipulated amount may have anticipated consequential damages, so no proof that these damages were unreasonable

i. Factors in consequential damage = stigma of being unemployed, difficulty to find new job, lower salary in new job, lost salary 
ii. Hotel wrote the clause and has burden of proof that it’s unreasonable

2. Court of Appeals reversed because it’s easy to calculate losses and because parties probably didn’t want to pay whole 3-year salary but instead just amount post-breach 

a. This is opposite approach from Kemble
3. Kemble approach is more common – enforceable if actual damages higher than liquidated amount

4. Note: Once liquidated damages are deemed reasonable, no duty to mitigate

a. Offsetting with mitigation removes consequential damages and eliminates the purpose of LD.

F. Rest. 355: Punitive damages are not recoverable unless breach = recoverable tort
G. Rest. 356: Liquidated damages must be reasonable in light of anticipated loss, and if not then unenforceable as a penalty
H. Getting Around Penalty Doctrine Hypothetical: $100,000 house contract, 180 days until completion, LD clause of $1000 for every day past deadline, maximum delay 20 days

1. To prevent a court from calling this a penalty, parties would change the contract price to $80,000 and the completion date to 200 days; then stipulate that each day in advance of the deadline would result in a $1000 bonus up to 20 days.

a. Therefore, if John finishes in 180 days, he gets $100,000 as before

VIII. Contracting Around Default Rules: Punitive Damages and Arbitration Clauses
A. Garrity v. Lyle Stuart, Inc. (162): Author contract with publisher who ended up under-paying royalties and harassing her , wherein plaintiff moved to confirm award of punitive damages and defendant objected that this was beyond scope of arbitrator.

1. Outcome: Court holds that arbitrator has no power to award punitive damages, because this remedy would not be available in court
a. Punitive damages involve subjective criteria, whereas actual damage is objective standard

2. Dissent: peaceful resolution outweighs disfavoring of punitive damages, 

a. only where public interest supersedes parties interest should courts intervene and assert exclusive dominion
B. Willoughby Roofing & Supply Co. v. Kajima International (168) 
1. Outcome: Court holds that Federal Arbitration Act supersedes State law disfavoring arbitration

a. If authority to award punitive damages is conferred in contract, then federal policy is that it is enforceable b/c parties agreed upon it.

2.  Would be a waste of resources to hold a trial after arbitration. 

a. not enforcing arbitrator power invites strategic behavior by the breaching party
3. Arbitration is enforceable, but cannot create special rules to circumvent contract law.
4. Note: Rejects Garrity decision.
C. Diamond Industry: Extralegal Contractual Relations
1. Arbitrators have better knowledge of industry

2. Arbitration in secret can prevent secrecy interest

3. Litigation in court results in sanction or expulsion

4. Financial incentive to settle and penalty for failing to comply

a. Diamond industry is exclusive and reputational, so it’s easier to require submission to arbitration system for cooperative dealing

5. Diamond industry is largely liquidity, and diamonds are easy to steal 

a. This sanctioning system prevents opportunistic behavior 

6. Downside = unpredictable and arbitrators can award any measure of damage they want to
IX. Other Remedies and Causes of Action: Specific Performance and Equitable Relief
A. Contracts for Sale of Land: non-breaching party is entitled to specific performance regardless of adequacy of legal relief 
1. Specific Performance protects value of option regardless of ex post value

2. Specific Performance is default rule in land contracts because not penalty

a. idiosyncratic value – family plot or improvements made

b. prevents strategic incentive to sell option and speculate elsewhere

c. seller likely values the land less than buyer or wouldn’t agree to sell

3. Burden is on the defendant to show that SP should not be awarded

4. Equitable relief is discretionary

B. Loveless v. Diehl (184): Diehl rented farm from Loveless with option to purchase for $21k, spent $4k on improvements but could not purchase so they sold to Hart for $22k. Loveless disclaimed intention to sell and forcibly took property to rent to Waggoner. Court initially gives Expectation Damage, ignoring default rule of SP for land contract.
1. Outcome: Court on rehearing gives specific performance, as it would establish unsound precedent to deny and diminish transferability of property for fear of unenforceability (policy reason for MP-KP in Tongish v. Thomas)
a. Denying would be problematic because you can’t contract for specific performance unless it’s default rule (i.e. can’t create an unbreachable contract)

b.  The parties clearly did not contract around it here, so accepted SP

2. Dissent: Diehl would have voluntarily sold property with $1000 profit, so judgment in that amount rightly awarded (i.e. lost profits in Tongish)
C. Contracts for the Sale of Goods: default rule is money damages unless the goods are unique

1. UCC 2-716: Specific Performance where goods are unique or in other proper circumstances

2. Unique = absence of ready substitute OR sentimental value

a.  Expectation Damages would be under-compensatory in terms of value to the promisee
i. Also, difficult to determine worth of the unique good
3. Why is this default rule different from land contracts? Land is less replaceable.
D. Cumbest v. Harris (189): Cumbest sold Harris hi-fi equipment as collateral on a loan, but Harris avoided meeting to repurchase such that Cumbest had to deposit money with Harris’ landlord
1. Outcome: Court held that the property was unique enough to require SP.

a. No adequate remedy at law
b. property was peculiar/unique sentimental value

c. scarcity so not readily replaceable (customized assembly)
E. Scholl v. Hartzell (192): Hartzell placed a newspaper ad for Corvette, on which Scholl paid $100 deposit, but after Scholl ordered bank money order Hartzell refused to accept balance
1. Outcome: Court sustained demurrer (no legal remedy) because Chevy does not qualify as unique good, and plaintiff has not alleged inability to cover

2. Replevin action was inappropriate because deposit did not create exclusive right of ownership

3. Alternative request of $4655 damages showed reasonable substitute available

4. Note: Specific performance would have been appropriate if the D was judgment proof
F. Sedmak v. Charlie’s Chevrolet (194): Sedmaks orally agreed to buy Corvette Limited Edition for $15k with $500 deposit, car was equipped as requested, contract to be mailed, but Kells later said they would have to bid because of inflated value
1. Outcome: Court affirmed Specific Performance judgment, because no adequate remedy at law to purchase an automobile of the same mileage, condition, ownership without great inconvenience

a. the car was in short supply with great demand ($28k offers), and specific options were included for the plaintiffs preference

2. Why not force them to cover?

a. UCC doesn’t require impossibility of covering, just difficulty

b. It would be best for Charlie to perform because it would cost them more if Sedmak had to cover by buying the care from Hawaii
3. Monetary damages would allow the promisor to be strategic (i.e. sleazy behavior by dealers) 

G. Contracting for Specific Performance
1. For: avoid under-compensation, breach might be more efficient with SP, reduces litigation cost in determining damages, parties more likely to give accurate damages
2. Against: coercive aspects, less personal to just pay, costly to enforce, not appropriate for one-shot deals (e.g. “hairy hand”), bargaining process can break down and cause excessive caution against breach
3. Efficient Breach Hypothetical: B is going to sell A the car, A could get car for $2k more from C. Car is trapped in a garage and would cost $5k to give specific performance and uncover, so B prefers to pay $2k or settle for some amount between $2-5k

H. Rest. 359:
1.  Specific performance will not be ordered if damages would be adequate

2. The adequacy of damage for failure to render one part of performance does not preclude specific performance as to the whole

3. Specific performance will not be refused simply because there is a non-damages remedy, although this may be a consideration
I. Sum-Up: Money damages are the presumptive form of relief for breach of contract, but this can be rebutted by showing that $ damages are inadequate through uniqueness
1. Land is presumed to be unique

2. Goods may be shown to be unique because sentimental or no ready substitute
X. Other Remedies and Causes of Action: Contracts for Personal Services
A. Why not Specific Performance?

1. Prohibition of indentured servitude, which is demoralizing and degrading
2. Impractical to enforce

3. Breach could be more efficient if profitable alternative

B. Rest. 367: 
1. Promise for personal service will not be specifically enforced

2. Promise to render personal service for one employer will not be enforced by a negative injunction if the personal relations will be undesirable or will leave the employee without other means of making a living
C. Mary Clark, a Woman of Color (199): Woman was freed from slavery and contracted for indenture, then claimed writ of habeas corpus, but Circuit Court ordered her return
1. Outcome: Supreme Court reversed the decision, holding that domination and humiliation of forcing personal service renders SP inapplicable
2. Whether or not she voluntarily signed, the moment her will changed it’s perverse to enforce involuntary servitude

3. Indentured service contracts are unconstitutional (can also argue duress makes them unenforceable)
D. Rule = promisee is entitled to seek negative injunction during contract period only if remedy in damages would be inadequate 

1. You want actors to commit themselves by agreeing to negative injunctions, since it’s a relationship-specific investment (i.e. Dempsey and Lumley)
E. Lumley v. Wagner(203): Wagner agreed to sing, but Lumley objected to agreement not preventing Wagner from singing for others without consent and added this clause. Wagner sang for Gye for larger sum and abandoned Lumley, who then sought injunction
1. Outcome: Court held no specific performance for personal contract, and there are ample remedies at law

2. Specific performance would be preventing her from breaching, but court says negative stipulation defines post-breach behavior, and is not forcing her to do anything under contract

3. Note: Court’s logic is circular and wrong, because a negative stipulation does enforce performance; injunction would indeed force her not to breach

a. Technically, it wouldn’t be involuntary servitude in that she can breach but would just have to waitress instead of singing

i. Longer the contract, harder to enforce SP and establish that promisor can pursue other livelihood

F. Ford v. Jermon (207): Jermon singer entered into a contract with Ford, Bill originally for specific performance but was modified to negative injunction to not perform elsewhere

1. Outcome: Court did not honor the revised Bill because whole fabric unsound

2. Moral objection to compelling obedience with indirect compulsion, as mitigated form of slavery 

3. Practical objection that you can’t tell whether forced performance as good as what she agreed to  
G. Duff v. Russell (209): Russell signed contract to appear in opera roles 7 days a week, with Duff free to choose the costumes. Russell signed to another competing Casino for more money, and Duff was unable to replace the defendant, resulting in immeasurable damage
1. Outcome: Court enforced injunction and judgment with costs, because 7-night stipulation made performing impossible even without a negative clause

a. The court looked at substance, not the form of the contract and discerned an implied covenant

2. Russell’s reason for suggesting Duff breached in giving her tights to wear was weak because doctor suggested wearing clothes underneath
3. Russell was free to pay $2k liquidated damages to remove preliminary injunction and carry out her contract with the competing casino

4. Damages were hard to estimate here so specific performance was appropriate
H. Dallas Cowboys Football Club v. Harris (219): Harris signed contract with Rams for 1 year exclusive play with Rams option to renew, stopped playing after 1st year, then signed new contract with Dallas Texans, Rams assigned contract to Cowboys who sued to restrain. Trial court favored Harris against temporary injunction.
1. Outcome: Court affirms temporary injunction in favor of Club, because the trial court’s adoption of Harris’ dictionary definition of “unique” was too narrow

a. Players of Harris’ caliber were “not readily / easily available” to the Club, regardless of his argument that he’s not “unparalleled”

b. Personal services which presuppose special knowledge, skill and ability can be negatively enforced by enjoining breach

2. Note: Remedy in damages would have been inadequate here, so negative injunction was enforced.

I. Policy reasons against Specific Performance:
1. Similar to involuntary servitude

2. Want to protect livelihood of Employee

3. Non-competes are bad for competition (Silicon Valley thrived because non-competes were largely unenforceable)

J. Policy reasons for Specific Performance:
1. Protects employer’s relationship-specific investments

XI. Restitution: Rescission as a result of termination

A. Rest. 370: Restitution requires breaching party to account only if benefit conferred by injured party in part performance or reliance
B. Rest. 371 (242): A party’s restitution interest is measured by 
1. Reasonable value to the other party if obtained from similar person
2. Extent to which other party’s property has been increased / advanced
C. Rest. 373 (242): When the other Party is in Breach
1.  injured party entitled to  restitution for any benefit conferred on the other party; 
2.  injured party has no right to restitution if he has performed all of his duties and the other party owes nothing but payment
D. Rest. 374: In favor of Party in Breach
1.  if a party refuses to perform on the ground that duties discharged by other party’s breach, then breaching party is entitled to restitution for any benefit conferred in part performance / reliance in excess of the loss caused by his own breach
2. If performance is to be retained, the breaching party is not entitled to restitution if value of performance as liquidated damages is reasonable in light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.

E. Bush v. Canfield (236): Canfield to deliver wheat flour for $5000 advance, Bush paid Canfield but never received flour. Trial jury found for plaintiffs as sum advanced + interest = $6771. Canfield appealed because the value of flour went down such that Bush would have lost money if Canfield had actually delivered the flour; therefore Canfield feels he owes only $2000 after saving them a loss of $3000.
1. Outcome: Court upholds verdict, because it is just for damages to be the value at time of delivery and interest for delay  

a. Court says actual damages suffered cannot always be the rule

b. Implicit holding is that breaching party cannot rightly sue on the contract
2. Expectation Damages (MP-KP) would be $2000 because it was a losing contract ($5000 paid - $3000 lost), but court does not use Canfield’s argument
3. Because the contract was never fulfilled, they give Restitution Damages.

a. Focus not on what Bush might have lost but what Canfield has gained 
b. The result was that the promise was better off due to breach than performance

4. *It is strange that the seller breached here, because usually the buyer breaches

5. Under Rest 349, plaintiff could elect reliance as recovery, but defendant here would have proven it was losing contract and had the loss deducted

a. Reliance would have been worse for the plaintiff here!

F. Partial Performance Hypothetical: Amy pays John $350 for $7/lb for 100lbs, but John sells to Jane for $8/lb instead and makes an additional $800. How much restitution?

1. Even though he has made $1,150 total, we only disgorge him of $350 for Amy’s partial performance
G. Britton v. Turner (243): Britton agreed to work for 1 year for $120, but ceased after 9.5 months and claimed work performed was worth $100. Jury gave $95 sum for amount of labor performed, and Turner excepted to this
1. Outcome: Court upheld reasonable sum, because, Turner received benefit of labor performed beyond damage in failure to complete, so he must pay for the reasonable worth of what he has received

2. Unlike accepting goods/materials, the employing party is continually receiving the benefit of labor and cannot refuse what has already been done.

a. We want to prevent employer from firing a laborer right before the end of the services term (which would be encouraged if the laborer could get no damages)
b. We also want the laborer to answer for damages when he rescinds early, so he owes the employer any cost to procure completion as an offset
3. Default rule = parties must contract out of this automatic acceptance of labor; In employment context, part-performance must necessarily be reimbursable 

a. otherwise would be a penalty for an employee to not be paid for working 11/12 months under contract

H. Contract Price Hypothetical: Worker contracts for $30/quarter for 4 quarters, works 3 quarters and quits right before service value increases to $50/quarter. Does he get $90 (contract) or $150 (fair market value)?
1. Worker can get $90 - $20 bc net cost to the employer is ($50-30) to replace worker for the last quarter (Rest. 374)
a. Employee would be better off breaching than performing if he were to get the new value of his services
I. Restitution for Party in Breach = Benefit conferred breaching party – Loss incurred by injured party
J. Cotnam v. Wisdom (251): Harrison thrown from car and knocked unconscious, Wisdom operated on him but he died, and Cotnam (administrator of estate) refused to pay for surgical services. Wisdom won judgment of costs of service, so Cotnam appeals.
1. Outcome:  Court reversed judgment, stating that payment should be costs incurred NOT costs of service, bc patient did not consent to service.

2. “quasi contract” – legal fiction for sake of remedy, arises out of benefit conferred not out of a contract; different from a tacit/express contract in fact

Part II: Contract Formation

I. The Objective Theory of Assent

A. Rest 17: Requirement of a bargain
1. A contract is created by a bargain with a manifestation of mutual assent and consideration
2. Comment: “Meeting of the minds” has been changed to “manifestation of mutual assent” because mental reservation does not impair obligation 
B. Embry v. Hargadine (276): Embry was a traveling salesman who told McKittrick if he wished to retain services he would need a contract, McKittrick said “don’t worry” and retained through busy season and then laid him off, Embry claims the conversation was a contract
1.  Outcome: Court found that contract depended not on both parties intent, but simply on Embry’s reasonable understanding insofar as McKittrick’s words represented intention
a. Doesn’t matter what his intention was if outward manifestation can be interpreted as assent
2. Objective: A reasonable man would have construed “go ahead, you’re all right” as assenting to a contract to reassure Embry’s concerns; Subjective: Embry himself understood McKittrick to assent to renewal of contract
a. Prevents strategic behavior in being vague to justify later through secret intentions
b. Provides incentive for parties to be explicit about terms
3. Note: Though meeting of the minds is usual requirement, parties are held to their expressed intentions even if they harbor contrary thoughts
a. Inner intention of the parties cannot make or break a contract if words were sufficient
C. Texaco v. Pennzoil (281): Texaco argues that their meetings with Getty show they were not assenting to a deal with Pennzoil
1. Outcome: Court says SEC and press release were outward and objective manifestations, whereas Texaco-Getty conversations cannot be considered by jury because they were secret manifestations to which Pennzoil was not a party
2. All that matters is objective intent to be bound
D. Rest. 19: Conduct as manifestation of assent
1. Written or spoken words or acts
2. Not manifestation unless party intends to engage in conduct and knows other party may infer assent from conduct

3. If conduct manifests assent without actual assent, then contract may be voidable
E. Lucy v. Zehmer (282): Lucy repeatedly asked Zehmers to sell farm, and eventually brought a bottle of whiskey to drink with Zehmers and encourage sale. They argued at length over the price, and Zehmer wrote sale contract on a restaurant check, but secretly told wife it was a joke when she signed. Lucy offered $5 to bind contract but Zehmer refused, claiming it was a joke. Trial court held for Zehmer
1. Outcome: Court awarded specific performance, because indication of seriousness through long discussion of price and re-drafting of contract which Lucy retained without protest from Zehmer.
a. Lucy actually believed contract represented a serious business transaction
b. Zehmer’s unexpressed state of mind that it was a joke was immaterial
2. A person in Lucy’s situation might have interpreted assent (objective), and Lucy himself interpreted assent (subjective)
3. Zehmer’s testimony that he was drunk contradicted his detailed description of the events in question
4. Zehmer told his wife it was a joke, but didn’t tell Lucy it was a joke – under Texaco this would be a secret manifestation of intent
a. If Lucy knew it was a joke, there would be no contract
II. Offers
A. Rest 22: Manifestation of Mutual Assent = offer and acceptance, although neither may be easily identified and moment of formation not determined

B. Rest 24: Offer vests offeree with the power to conclude the bargain by accepting
C. Rest 26: Manifestation of willingness to enter into a bargain is not an offer if the addressee knows the person does not intend to conclude bargain until further assent

D. Rest 29: Manifested intention determines who gets power of acceptance, and may create a group or class of offerees
E. Nebraska Seed Co v. Harsh (291): Harsh sent sample stating 1800 bushels at $2.25/cwt, Nebraska Seed sent acceptance letter requesting shipment. Nebraska Seed sues for failure to deliver after tender of price
1. Outcome: Court held that there was no contract, because Harsh’s letter did not constitute an offer, but rather an invitation for offers
a. Harsh had not fixed a definite amount or time for delivery so any recipient might have requested more or less
2.  Rule: Invitation to bid does not constitute an offer (Rest 26)
a. There was no language specific to Nebraska Seed – this was an advertisement (no power of acceptance under Rest 29)
F. UCC 2-204: Even though terms left open, contract does not fail for indefiniteness if parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy
1.  UCC favors finding a contract and filling in the blanks
2. quantity cannot be filled in… no quantity = no contract 

3. Nebraska Seed Hypothetical: “I have 20 cars to sell, blue book price” “I accept”… No contract b/c not clear quantity 
G. UCC 2-305: Courts can impute market price if readily ascertainable, assuming nothing has been said or has been left to be agreed upon;
H. UCC 2-308: Absence of Place for delivery can be inferred as place of business or residence

I. UCC 2-309: Absence of Specific time can be inferred as reasonable time

J. Rest. 33: Certainty
1. Even if manifestation of intention is offer, cannot be accepted unless terms are reasonably certain
2. Certainty = basis for determining existence of a breach
3. If one or more terms left open, may show manifestation of intention NOT offer
III. Leonard v. Pepsico (294): Pepsi had promotional advertisement with a Harrier Jet worth 7 million Pepsi Points. Promotion required catalogue order which did not include Harrier jet, but Leonard raised $700k to purchase enough points and attorneys drafted order form for Harrier Jet which was denied by Pepsi. Leonard demanded jet, Pepsi sought declaratory judgment.
1. Outcome: Court held that there was no offer made because advertisement does not constitute an offer (Rest 26) and any reasonable objective person would have known it was not a real offer

a. Commercial featured no specific terms and required a separate order form to be used

b. Actually accepting the offer would have required a person to drink 190 cans a day for 100 years (clearly impossible)

2. Unlike Embry, this was so clearly unreasonable that it doesn’t matter whether Leonard believed it was an offer 

3. Note: We want to protect reliance of offeree, but also prevent opportunistic behavior
IV. Offers – Written Memorials
A. Rest 27: Manifestations of assent are not negated by additional intention to adopt a written agreement; however, circumstances may show these agreements to be preliminary negotiations

B. Empro Manufacturing Co. Ball-Co Manufacturing, Inc. (306): Empro sent Ball-co intent to purchase, subject to satisfaction of certain conditions and later Asset Purchase Agreement. Ball-co wanted security interest, which Empro refused, so Ball-co negotiated with new company. Empro sued to restrain, claiming letter of intent obliged Ball-co to sell to Empro.
1.  Outcome: Court held that preliminary pre-contractual negotiation did not have force prior to definitive contract

a. By making agreement subject to later definitive agreement, the parties manifested intent not to be bound

b. Frequent use of “subject to” showed conditional nature of later agmt
2. Empro insulated itself with conditions of board veto and shareholder approval, and Ball-co assumed it could also negotiate terms and changes

a. It was NOT a one-sided option for Empro to bind Ball-co in 

3. Policy reason: letters of intent merely set up negotiations on details. 

a. one party should not have free option to mislead the other into thinking it’s not a binding intent letter and then change its mind

b. it is important to be able to approach the agreement in stages, without fear that preliminary understanding removes privilege to disagree and scrap the agreement
c. any pre-contractual reliance is at the party’s own risk

C. Texaco v. Pennzoil (309): Tortious interference of contract by Texaco, so Pennzoil sued Texaco because Getty-Pennzoil Memorandum of Agreement to be bound despite later requirement of formal written memorial. Texaco claims not liable for interference because no evidence of Getty-Pennzoil intent to enter agreement
1. Outcome: Court says writing in letter of intent showed there was a binding commitment, based on four factors:
a. Right to be bound: “Agreement in principle” existed and frequent use of “will” shows intent and renders later binding agreement as mere formality

b. Partial performance would not have been possible in such a short time to suggest intent, so court ignores this factor

c. Essential terms had been agreed upon already, and open terms were not obstacles

d. Despite complexity requiring formal writing, parties showed intent

2. Note: This is consistent with Empro because language in Empro showed insulation to negotiate further, whereas this case showed binding commitment under preliminary terms
V. Revoking Offers
A. Rest. 36: Offeree’s power of acceptance may be terminated by a) rejection/counter-offer, b) lapse of time, c) revocation by offeror, d) death or incapacity by offeror, e) non-occurrence of condition required in contract
1. Offer can be revoked at any time before acceptance
B. 38, 39, 40, 41 – look up definitions
C. Rest 42: An offeree’s power is terminated when offeror gives manifestation not to enter
D. Rest 43: Power of acceptance terminated when offeror takes definite action inconsistent with intention to enter into the contract and offeree knows
E. Dickinson v. Dodds (314): Dodds signed memo to sell house for 800L anytime by Friday 9am, then sold the property to Allan on Thursday instead with a 40L deposit. Dickinson went to train station on Friday morning at 7am to hand Dodds a duplicate of the acceptance he gave Dodds mother-in-law on Thursday night. Dodds refused
1. Outcome: Court held that Dodds was acting on his right to revoke and because Dickinson knew Dodds had changed his mind the letter of acceptance was not valid 
2. Rule = Offer is not binding and can be revoked before it is accepted

a. offeror can indirectly revoke by selling to someone else, particularly when offeree knows of offeror’s intent not to sell (Rest 43)

b. naked promise (nudum pactum), with no consideration, is not binding on the offeror

3. Even if there was no second buyer, Dodds could still make up any reason and revoke as long as he informs Dickinson (Rest 42)

a. We want to protect offeree’s reliance, so we require notice or manifestation by the offeror in case the offeree foregoes opportunities
F. Limits on power to revoke
1.  Rest 25: Option contract limits promisor’s power to revoke

2. UCC 2-205: Offer with assurance that it will be held open is not revocable

G. Rest 45: Option Contract Created by Part performance or tender, Rest 87: Option contract if necessary to avoid injustice-- look up definitions; 
VI. Acceptance
A. Rest. 61: Acceptance requesting change is not invalidated unless it is acceptance depends upon assent to the change.
B. Ardente v. Horan (322): Ardente bid on property of Horan, but when he paid he stated concern that dining room set, tapestry, fireplace, furniture would be included. Horan refused to include this personalty and backed out of the deal, so Ardente sued for specific performance.
1. Outcome: Court held that Ardente’s letter of acceptance was conditioned upon inclusion and rejected defendant’s offer, so no contractual obligation (Rest 61)

a. Acceptance was not unequivocal, and requested confirmation of inclusion of items in transaction

b. Language was that of a counter-offer or conditional acceptance

2. We don’t want to bind the offeror to accept any changes

C. Mirror Image Rule: Acceptance must mirror the offer, protects the offeror UCC 2-207
D. Mailbox Rule: Acceptance is binding upon mailing of agreement (outdated issue)
E. Hobbs v. Massasoit Whip Co. (353): Hobbs had ongoing relationship to ship skins to Massasoit, which would be accepted if fit for business. Massasoit retained skins for several months and never notified of non-acceptance, and skins were destroyed.
1. Outcome: Court held for Hobbs b/c Massasoit had duty to act in knowing that Hobbs would have assumed without notice that they were accepting

a. Failure to notify bound the party to payment

2. Rule = Silence can create an implied contract if there is a history of dealing

a. Meeting of the minds is irrelevant

3. Hobbs Hypothetical: Mary receives books stating “please mail $100 unless you reject by mailing back within a week,” she does nothing for 2 weeks, is she bound?

a. No, because parties were strangers and she never bargained for this

b. Yes, if she had bought books in this fashion before

c. Yes, if Mary uses the books and makes them worthless (Rest 69(1)(a))

F. Rest. 69: Silence = acceptance if…
1. Offeree takes benefit of services with opportunity to reject

2. Offeror has given offeree reason to understand that assent manifested by silence or inaction and offeree intends to assent through silence
3. Previous dealings dictate notification if non-acceptance
VII. Unilateral Contracts
A. Acceptance by Performance
1. Offeror invites acceptance by performance (Rest 45)
2. Offeree can accept by performing the acts the offeror bargains for

3. Creates an option on behalf of the offeree

4. Contract is complete only when offeree performs the contract

a. Offeree is also free to abandon the offer and reject

b. Offeror is bound conditional upon complete performance by offeree

B. Rest. 54 (342): Acceptance by Performance
1.  no notification required when acceptance is through performance 
2.  If offeree knows offeror can’t learn of performance, duty discharged unless
a.  reasonable diligence to notify
b.  offeror learns within reasonable time
c. offer indicates notice of acceptance not required
C. Rest. 30 (348): Form of Acceptance Invited
1. offer may invite/require acceptance by affirmative answer, performance, or whatever offeree’s selection of terms
2. Unless indicated, offer invites acceptance in any manner/medium reasonable
D. Rest 45 – Look up definition
E. Carlill v. Carbolic Smoke Ball Co. (329): Carbolic newspaper ad said “100L to anyone who contracts influenza after using the ball 3 times a day for 2 weeks. 1000L deposited to show sincerity,” Carlill got the flu after using ball as directed and sued for payment
1. Outcome: Court held Carlill was entitled to payment because it was a promise (not puffery) and was a public offer to be acted upon
a. 1000L deposit shows sincerity in the matter
b. Wasn’t advertisement but offer of reward to anyone who performs the condition
c. If a person makes extravagant promise, there is probably a reason for it in their best interest (i.e. promotion of product)
d. Offeror dispenses with requiring notice of performance (e.g. lost dog)
2. This wasn’t necessarily an offer to everyone, because contract only applies to people who use product and then get sick
3. Default rule = unless explicitly stated, notice can come at the time of completion
a. So Carbolic didn’t need to be notified in advance of acceptance (Rest 30)
F. Leonard v. Pepsico (342): Leonard wants Pepsico to make good on promise of Harrier jet
1. Outcome: Court upholds there was no OFFER -- distinction between advertisements (invitation to negotiate) and reward (induce offeree to specific action); 
a. Commercial was advertisement to receive offers from customers based on catalogue order form
i. Catalogue did not contain/mention Harrier Jet
G. White v. Corlies & Tift (344): White was a builder who received specifications requesting estimate of cost to fit up office suite, White gave estimate and Corlies made a change which White signed. Note said “upon an agreement you can begin at once” so White began performance without replying. Corlies sent a countermand note later. White sued for breach.
1. Outcome: Court held that White actually did not have a right to act without notifying
a. Mental determination to act without communicating does not constitute binding acceptance
b. the timing wasn’t agreed upon, so letter was only an offer and not a contract
c. White buys wood all the time, so Corlies had no way of knowing that this routine act constituted an acceptance
2. Doesn’t matter what White did because no contract existed
a. Conduct did not unambiguously manifest assent (under Rest 19)
3. Rule = An offeree can accept by performance only if it unambiguously signals acceptance 
4. We want to prevent offeree from strategically creating a free option to play around in the market by construing any vague preparation as assent
H. Petterson v. Pattberg (348): Pattberg owned bond secured by a mortgage on Petterson’s land, and offered Petterson a $780 reduction if paid before May 31. When Petterson came to pay it off, Pattberg had already sold the bond /mortgage to a 3rd party and refused payment. In reliance, Petterson had contracted to sell the land free and clear of the mortgage
1. Outcome: Court dismissed complaint because Pattberg revoked the offer by making performance impossible? (This is a common law view)
2. Dissent: you can’t hold for defendant when he is the one preventing performance (This is more sensible view, according to Prof)
a. Under this view, when Petterson went to the bank the performance had begun and could not then be revoked
b. This protects offeree’s performance begun in reliance
c. If any offeror could get away with Pattberg’s actions, this would invite strategic revocation and destroy the use of unilateral contracts
3. Rule = An offer for a unilateral contract is not binding until performance rendered
I. Rest 32: Offer is interpreted as inviting offeree to accept either by promising to perform or rendering performance (as offeree chooses)
J. Rest 62: Offeror invites acceptance by promise or performance.  Once offeree begins performance,
1. Offeree is bound to complete
2. Offeror is bound to contract
3. notes b & d – part-performance creates an option contract which makes offer irrevocable while preparation for performance does not equal actual performance.

4.  Note d says that preparation for performance may lead to promissory estoppel – Restatement 87(2)
VIII. E-Commerce and Mutual Assent 
A. Assent determined by whether terms are displayed conspicuously and require assent
1. Notice
a. Shrink-wrap = by opening this package, you agree to the terms
b. Click-wrap = by clicking to accept download, you agree to terms
i. even if act of assent ambiguous, you’re on notice
c. Browse-wrap = lack of notice
2.  Issue is often arbitration or forum selection clause, because increases litigation costs for the plaintiff if they are required to go cross-country
B. Caspi v. Miscrosoft Network(355): Class action against forum clause on MSN membership agreement, which was on scrolled computer screens, claiming that it lacks adequate clarity
1. Outcome: Court enforced the forum selection clause, bc it was a click-wrap (i.e. registration proceeds only after the subscriber has viewed and clicked to accept the membership agreement)
2. Court relies on precedent of Carnival v. Shute, which also had a forum clause in fine print, as opposed to on a scrolled computer screen
C. Ticketmaster v. Tickets.com (357): Ticketmaster Ts & Cs say no deep-linking and no copying code. Ticketmaster sues Tickets.com  for copyright infringement and breach of contract, because Tickets transfers customers directly to interior webpage and bypasses Ticketmaster home-page. 
1. Outcome: Court grants motion to dismiss because this is not click-wrap but browse-wrap.
2. Unlike shrink-wrap license agreement, Ticketmaster doesn’t require “Agree” button and customer needs to scroll down to find and read Ts/Cs, which most customers would skip to view the event page
a. Merely having the terms/conditions available does not necessarily create a contract with anyone
i. Not reading a contract is no defense, but you need to have notice that the contract actually exists
3. Ticketmaster is suing because:

a. They’ve taken precaution to draft these terms (no deep linking or copying) and want to enforce
b. They don’t want their advertisers to lose money when users are directed to the event page by Tickets.com
c. It’s hard to make people click “agree” every time they view a page, so browse-wrap is the more efficient alternative
D. Specht v. Netscape Communications (359): Netscape offers SmartDownload, and only if the visitor scrolls down to click and open up a new window with a list of License Agreements can he read the restrictions including Santa Clara arbitration. Plaintiffs allege “spyware” transmission of private info, defendants move to compel arbitration
1. Outcome: Court held that the plaintiffs did not actually assent to the arbitration clause, because this situation was not click-wrap but browse-wrap, where the user is not required to express assent prior to download
a. there was only one small box of text referring to the license agreement, which required scrolling down
b. “Please review” was a mild invitation, not a condition requiring that the user read all of the terms
c. No reason to assume viewers will scroll down when products are free
2. To bind users to the agreement, Netscape should use click-wrap form of assent
3. Why arbitration clause?
a. Make it more costly for users to travel to CA instead of filing in NY
b. To prevent a class action lawsuit
Part III: interpreting Assent

I. Ambiguity
A. Objective Theory of Assent: doesn’t matter what people meant by what they said or did—what matters is an objective account of what they said or did
1. Objective theory fosters reasonable reliance on contract terms
B. Rest 201: If parties have same meaning, then interpret accordingly
1. If A  has reason to know the meaning attached by B, and B does not know the meaning attached by A, then we go with B (who is ignorant) and vice versa
C. Raffles v. Wichelhaus (378): Raffles agree to sell Wichelhaus cotton on “Peerless” ship, but when goods arrived Wichelhaus refused to accept/pay, claiming they meant the October Peerless as opposed to the December Peerless
1. Outcome: Court says because we can’t figure out the objective intent then there’s no contract; no way to choose objectively between the two Peerlesses
a. Courts don’t want to enforce non-existent contract
b. Wichelhaus’ intention of the Peerless doesn’t matter unless stated at the time of contract, and the specific time of sailing wasn’t mentioned in the contract
2. Seller claims ship isn’t material because product was delivered as requested
3. This was a forward contract – neither party knew what cotton price would be in the future so it really wouldn’t matter when contract drafted whether it was Oct or Dec Peerless
a. Most likely, buyer did not saying anything when they didn’t receive a shipment in October because price of cotton went down, making it a losing contract
i. When price remains low in December, the buyer tries to strategically get out of the contract and hold the seller up based on the ambiguity of the Peerless ships
4. Buyer could show he didn’t behave strategically by saying “I covered and need to recoup my losses,” but Wichelhaus didn’t do this
5. Rule = No objective meaning ascertainable, then no contract
6. Note: If both had subjectively thought December Peerless, then contract is good
a. OR if Raffles knew the meaning attributed by Wichelhaus, then we use that meaning (Rest 201)
D. Oswald v. Allen (389): Oswald interested in Allen’s Swiss Coins, but Allen had 2 collections (Swiss Coin and Rarity Coin) in separate boxes. Allen’s response did not mention quantity, and Oswald thought the offer was for all coins.
1. Outcome: Court held that there was no binding contract because no meeting of the minds
a. No sensible basis for choosing between these two understandings 
2. Rule = When any terms ambivalent, no contract unless one party knew of the other’s understanding
3. No evidence of strategic behavior (although theoretically Allen might have been dissuaded by children and used misunderstanding to evade contract
4. This is more clear conclusion of Peerless: Neither party was in a position to clear up the misunderstanding, so no contract
II. Vagueness
A. Courts can ascertain the meaning of imprecise terms based on course of dealing and usage of trade

B. Rest 202: 

1.  Principal purpose of parties, if ascertainable, is given great weight
2. Writing is interpreted as a whole

3. Prevailing meaning of language used; technical terms and words of art given technical meaning within technical field

4. performance accepted or acquiesced without objection is of great weight
C. UCC 1-205: 
1. Course of Dealing = sequence of previous conduct establishing basis for understanding

2. Usage of Trade = regularity of observance in a place, vocation or trade to justify an expectation that it will be observed in the given transaction

a. Written code will be interpreted by the court

3. If inconsistencies, express terms>course of dealing  > usage of trade
4. Evidence of usage of trade not admissible until other party given notice in order to prevent unfair surprise
D. UCC 2-205: Express terms > Course of performance > Course of Dealing > Usage of Trade

1. Course of performance relevant to show waiver or modification of any term inconsistent

E. Weinberg v. Edelstein (393): Weinberg 5-year lease entitling sales of ladies dresses and landlord signed covenant not to rent to another store selling ladies dresses. Edelstein leased from landlord in same building to sell blouses/skirts and began selling matched skirts and blouses. Weinberg claims Edelstein skirt-blouse = dress, violating covenant.

1. Outcome: Court held that a skirt-blouse does NOT = dress, based on long-established division in manufacturing houses/unions, separate pricing, varying sizes

a. Dictionary definition is not useful, so industry practice is more telling

b. Restriction language should have been more precise, given that style changed had already been established

c. Condition is that Edelstein may not compel combined purchase of skirt-blouse combination
2. Rule = Industry interpretations are objective way to determine meaning (Rest 202)

a. Protects reliance and prevents strategic behavior

F. Frigaliment Importing Co. v. BNS International Sales Corp. (397): First contract for Chicken, second contract for heavier chicken, but BNS first delivery was not young chicken suitable for frying but older chicken for stewing. Frigaliment sues for breach of warranty, claiming that “chicken” meant specifically young chicken.
1. Outcome: Court doesn’t hold either meaning, but dismissed complaint because Frigaliment did not prove narrower meaning of chicken was a usage of trade
a. Dept of Agriculture regulations employed as dictionary by Frigaliment, but this actually distinguishes between broiler and fowl as types

b. If Frigaliment thought it was entitled, it would not have allowed 2nd contract to go forward

c. BNS clearly believed it could comply by delivering stewing chicken, based on German word “Huhn” (which includes both meanings)

2. Frigaliment’s argument that smaller size meant young chicken was weak 

3. Because there was performance, results are different from Raffles (cancellation)

a. If defendant wins, plaintiff must pay

b. If no contract, plaintiff stuck with chicken and defendant stuck with shipping costs

c. If plaintiff wins, the defendant must reimburse for chicken

4. Rule = burden of proof is on the plaintiff to prove a usage of trade

5. Trade usage argument: Frigaliment fails to meet burden of proof
a. Note: because if there is no ascertainable definition, whoever sues first will lose by failing to meet burden 
G. Sum-up
1. If A knows of meaning and B is ignorant, go with B’s meaning (Rest 201(2)a-b)

2. If A interpretation is objectively reasonable (based on course of performance, dealing, usage of trade), go with A’s meaning (Rest 202(2))

3. If no objective meaning, no contract (Rest 201(3)

III. Filling in Gaps, Illusory Promises, Requirement Contracts
A. Different Interpretive Strategies
1. Majoritarian Default: apply what most parties would do (Weinberg industry practice)
a. this increases chances that court will get it right

b. burden is on the parties to clarify contracts if they mean something else

c. court assumes the parties know majority terms before entering into K
2. Penalty Default: punish parties to give incentive to be clearer at time of contract
a. Negative incentive against strategic behavior

b. Forces parties to internalize cost of contracting

c. Parties must be able to contract around this
3. Literal Meaning: interpret word’s meaning so any dispute is foreseeable, parties can be vague, but this creates contracting cost since courts won’t always fill in the gap
a. assumes parties are rational as opposed to majoritarian
4. Individualized Tailoring: figure out what parties would have meant at the time of contracting, court gap-filling means parties will behave in lazy fashion, 
a. Problematic because courts are not mind-readers
5. Issue: Do courts enforce contracts with barely enough to determine remedy for breach?

a. Implicit terms can be implied in fact or implied in law

b. Good faith warrants not contracting for certain issue that’s assumed 
c. Even if intent to be bound is strong, is there a risk of creating terms out of thin air?

B. Sun Printing & Publishing Assn. v. Remington Paper & Power Co (404): Sun agreed to buy paper monthly and price set for first 4 months but agreement to agree on price/term of duration later. Sun demanded that price of Canadian Export Paper Co. be used as stated maximum under contract. Remington decided to end contract, never delivered anymore so Sun wants to sue for losses in having to cover.

1. Outcome: Court held that terms were too indefinite because Canadian Export price might change, and the duration wasn’t set, so no binding K

a. Sun had no duty to accept Canadian standard, so theoretically they could agree on lower price than maximum
b. Without time stipulation, the max could be lowered each time the Canadian standard changed

c. Too indefinite = no remedy = no contract

2. Dissent: actually indirectly proves majority point that too many interpretations because it suggests either use the specific month’s max. vs. fix at single max.

3. Note: To get best “cure by concession,” Sun would have had to say we’ll keep price fixed at first Canadian Export max if it goes down but give you a higher price if it goes up

a. UCC / Rest 204 Default rules to fill in missing price/time would not be good in this case because we don’t know how long time a given price would apply

4. Rule = Agreements to agree are not enforceable

C. UCC 2-204/Rest 204: Supplying an Omitted Essentail Term: If a term is essential to determination, the court may supply a term which is reasonable in the circumstances

a. Note:  This is extremely pro-contract, and doesn’t use “cure by concession” because that would penalize plaintiff

D. UCC 2-305: Open Price Terms can be filled in…

E. Texaco v. Pennzoil (410): Texaco attempts to point out vagueness/incompleteness of the agreement as showing no binding contract

1. Outcome: Court overrules, because all essential elements have been agreed to, and Texaco can’t try to plug in more elements

F. Illusory Promises
1. Gap and ambiguity is deliberate in illusory promise

a. Lack of mutuality = not binding (e.g. gifts)

b. Unilateral contract = performance given in exchange was consideration constituting acceptance

2. Hypothetical 1: John promises Mary $200 and Mary promises to supply no more than 100 cupcakes at her discretion…


a. Contract? No, because Mary could give John one or no cupcakes

b. If she has already supplied 50 cupcakes? Yes, because performance shows it’s not illusory

G. Rest 34: Certainty/Choice of terms, Effect of Performance
1. Contract terms may be certain even though parties may select terms in course of performance
2. Part performance may remove uncertainty and establish enforceability
3. Action in reliance may create remedy even though uncertainty remains
H. New York Central Ironworks Co v. United States Radiator (411): U.S. Radiator promised to supply needs for the year, but only fulfilled Ironwork’s orders upto requirements of previous year (48/100k feet)
1. Outcome: Court held that there was no limitation of quantity resulting from previous dealing
a. US Radiator bound Ironworks to deal exclusively to enlarge and develop market
b. Contract was open and indefinite, so it doesn’t matter if US Radiator did not anticipate that the rise in market value (enabling underselling competitors) would increase Ironworks needs
2. Exclusivity deal is key detail – plaintiff had no choice but to use defendant
a. Risk allocation: demand might go down causing buyer to have to still pay high rate to seller, or demand might go up causing buyer to purchase a lot from seller
b. Technically, this would have violated UCC 2-306 because it was way more than prior output, but it was clearly mutuality/good faith so OK
3. Increase in demand was contemplated in plan to enlarge/develop market
a. Presumably prices increased  to the point where seller was losing money by going through with the contract
4. Rule = If mutuality in exclusive contract, then seller must meet good faith demands of buyer
5. Note: Contract needs to be for business needs, not speculation and hording for later resale
a. Presumably, the seller would not agree to a contract where the buyer would only purchase during the down-time when the price is low
I. Mutuality Hypothetical: John agrees to sell sugar to Mary for 24 months at $5/lb, after 4 months of 1k, Mary orders 10k lbs – is John bound?
1. Yes, Mary can argue that holiday season requires more
2. No, John can say she is hording to sell off b/c price drop
3. If market price is higher than K price, she’ll clean him out and John would not agree to this
J. UCC 2-306: Output, Requirements, Exclusive Dealings
1. If quantity measured by output of seller or requirements of buyer then need good faith, except no quantity disproportionate to stated estimate or comparable prior output
2. Obligation by seller to use best efforts to supply goods and buyer to use best efforts to promote the sale
3. Note: Requirements vs. Outputs
a. Good faith increase  in requirements-- protects sellers, buyers can’t ask disproportionately more
b. Good faith decrease in requirements -- protects buyers, who can ask for disproportionately less
c. Good faith increase in output -- protects buyers who can refuse to buy disproportionate increase
d. Good faith decrease in output -- protects sellers who can tender disproportionately less in good faith
K. Eastern Air Lines, Inc. v. Gulf Oil Corp. (413): non-market dependent exclusivity agreement, Gulf stops delivering unless Eastern pays more, due to rise in fuel prices due to energy crisis of 1970s. Eastern alleges breach and requests specific performance, Gulf says contract is too indefinite and lacks mutuality
1. Outcome: Court held contract binding as enforceable requirements contract, because Eastern can only purchase Gulf fuel and Gulf must meet good faith demands
a. No quantity unreasonably disproportionate to any stated estimate or comparable prior requirements may be demanded (UCC 2-306)
i. Eastern passes test of good faith
b. This contract cannot be non-mutual since it’s been in place for decades
c. Shutdown for lack of orders okay; shutdown to curtail losses is not
2. Rule = If mutuality in exclusive contract, then seller must meet good faith demands of buyer
3. Court doesn’t question if it’s reasonable amount, because Gulf Oil is trying to be sneaky and get out of contract b/c oil crisis
4. Buyer should be allowed to profit from market changes, and seller responsible for providing
5. Seller knows that shutdown would be permissible if buyer requested 0k
L. Wood v. Lucy, Lady Duff Gordon(416): Lucy is fashion designer, agreed to give Woods exclusive right to promote her endorsements and give her 50% profits, Lucy breached by endorsing dresses for Sears, Woods sues, Gordon claims no K b/c Wood could do nothing and she would get nothing.
1. Outcome: Court holds that there was an implicit promise for Woods to employ best efforts to bring profit into existence, so 
a. If Wood did nothing, he himself would earn nothing, so obviously he would try to make profit for Lucy to benefit himself
b. Exclusivity created implied duty to act
2. Note: While Cardozo refused to find implicit term in Sun Printing b/c too indefinite in pricing / duration ( Now, UCC 1-203 / Rest 205 creates best efforts requirements
3. Rule = Both parties must employ best efforts to supply goods and promote sale
4. See also: Radiohead incentives contract – there is consideration because they get free advertising in return for free CD
IV. Standard Form Contracts

1. Non-negotiable, take-it-or-leave-it
2. Cost-saving aspect that buyer gets lower prices in saving seller negotiation fees
B. Carnival Cruise Lines v. Shute (424): Shute bought cruise in WA with forum clause set for FL. Boarded in LA, injured on deck mat, sued for negligence, and Carnival moved for Summary Judgment bc forum clause
1. Outcome: Court held forum clause enforceable bc FL court would be competent jurisdiction and the Shutes had notice of the clause 
a. Policy argument: forum clause lets passengers benefit from reduced fares by saving cruise line money in limiting forum
2. Problem: bad faith motive of deterring passengers from suing
a. If some kind of negotiation takes place, it’s easier to infer a meeting of the minds
3. Laywer’s mistake was conceding notice, because clause would not be enforceable
4. Dissent: they lacked reasonable time to read/reject terms since they only received them when they arrived, when it was too late/risky to cancel their trip.
a. If not bargained-for, should not be enforceable.
b. Notice doesn’t matter if you can’t decide whether you want to abide or reject 
5. Bremen v. Zapata precedent: parties were sophisticated, negotiated, and were from different countries so good business reason to have mid-point forum
C. Why would sophisticated parties include language rendering contract unenforceable?
1. Restrictive language shapes consumer’s expectation (e.g. Microsoft EULA terms are unenforceable but they still include them to trick customer in bad faith)
2. People know that unless they get a lawyer, they won’t get more than limited warranties
3. *However, sellers may be constrained by reputation and offer good terms even if no one reads them
a. Monopolists offer great terms, but charge a premium for them
V. Battle of the Forms “Pay Now, Terms Later” Contracts

A. Common Law

1. Pre-Performance: Ardente v. Horan—qualified acceptance does not create contract
a. Mirror Image Rule: substantial deviation from offer = rejection & counter-offer for original offeror to accept
2. Post-Performance: if parties begin performance, but offer is NOT accepted?
a. Last Shot Rule: commencing performance means party is implicitly accepting terms conveyed by last communication 
i. Incentive to be last party to convey one-sided terms
b. Knock-out Rule: only agreed upon terms govern (UCC 2-207)
B. Step-Saver v. Wyse (439): SS phones in order, TSL accepts to ship promptly, SS sends PO of items/payment terms, TSL ships software with invoice but no mention of warranty. SS claims breach of warranty, TSL says box-top license disclaiming all warranty governs. SS says they didn’t agree to box-top license. TSL says no contract til box opened, SS calls it last shot form bc never mentioned during negotiations. 
1. Outcome: Court held box-top license is NOT a conditioned acceptance, because writing does not establish consent if it conflicts with previous terms and this was a proposed addition not expressly agreed upon by both parties (UCC 2-207)
a. though UCC 2-202 permits reducing oral argument to writing and UCC 2-209 permits parties to modify an existing contract w/out consideration, but UCC 2-207 avoids last-shot approach
b. Contract was sufficiently definite without box-top license terms, even if certain terms were left open (UCC 2-204)
C. Conditioned acceptance vs. Proposed Addition
1. Conditional acceptance = if performance, terms assented to apply
2. Proposed addition = terms do not have to become part of contract
D. UCC 2-207: Additional Terms in Acceptance
1. Definite and seasonable expression of acceptance even with additional terms is acceptance unless expressly made conditional
2. Additional terms = proposals for addition and are incorporated unless: 
a.  offer limits acceptance, 
b. materially alters
c. notification of objection in reasonable time
3. Conduct which recognizes contract establishes contract even though writings do not
E. ProCD v. Zeidenberg (451):ProCD telephone directories database softwar—2 prices for commercial and non-commercial use, Zeidenberg bought a consumer package and then ignored restriction and started an internet company to provide the software service (SelectPhone) to users for a lower price
1. Outcome: Court held that Zeidenberg was bound b/c he viewed license on screen and clicked acceptance (shrink-wrap), and did not refuse K by returning package
a. Terms were inside package, b/c if they had to be printed on box they would be too minuscule to read
b. offeror is the master of his offer ( contract is not made when the buyer pays for the product, but rather when he agrees to the terms/uses the product (UCC 2-204)
c. Zeidenberg accepted by failing to make an effective rejection (UCC 2-606)
2. Rule = pay now, terms later agreements are enforceable
3. “Pay Now, Terms Later”: Unlike Step-Saver, this wasn’t battle of the forms, just one form but it came only after payment was made
a. Problem: Zeidenberg had no chance to review before paying, so if contract was actually made in payment then Zeidenberg is the offeror and not ProCD
F. Hill v. Gateway (457): Gateway computer terms included arbitration clause and 30-day limitation to return. Hills purchased a computer and kept it for more than 30 days before complaining about components and performance. 
1. Outcome: Court held arbitration clause enforceable, because customers are better off with approve-or-return process, and Hills could have obtained terms earlier by mail
a. Hills were on notice because they knew terms were coming

b. Hills had opportunity to return after reading, just as in ProCD
c. By keeping computer, Hills accepted contract including arbitration
2. Policy Considerations: If buyers want to know terms, they can ask, consult public sources, or inspect the document.
3. Rule =contract need not be read closely, because people accept risk that (accept-or-return) terms may prove unwelcome in retrospect
G. Klocek v. Gateway (461): Gateway standard terms include Chicago arbitration and clause that keeping beyond 5 days = acceptance of these terms in the box.
1. Outcome: Court held standard terms not binding b/c they served as proposed additions to the original contract (i.e. purchase) 
a. In sending purchase order, Klocek was master of the offer, not Gateway, so Gateway accepted by completing transaction and shipping.
b. Standard Terms did not become binding modification unless plaintiff expressly agreed to them (UCC 2-207)
2. Policy issue: If seller’s form doesn’t control, buyers benefit and transaction costs generally goes up.
a. To avoid “pro Buyer” outcome, Sellers can give terms that will allow them to enforce one-sidedness against opportunistic people but give breaks to non-litigious buyers… ???
H. Two scenarios
1. Seller’s form = Acceptance/ Confirmation + Additional terms
a. If buyer accepts by not returning, Seller’s terms control
b. If buyer doesn’t accept, Code’s gap-fillers control ( UCC 2-204)
2. Contract in purchase, so seller’s terms are counter-offer
a. If buyer accepts by not returning, Seller’s terms control (ProCD/Hill)
b. If buyer doesn’t accept, no contract (Klocek, UCC 2-207)
I. Written Manifestations of Assent: Parol Evidence Rule
A. Courts must look beyond contract when parties did NOT intend writing to be final (or integrated)
1. Determine evidence of prior agreement by using parol evidence to interpret terms in an integrated writing
a. Parol evidence does not apply to non-integrated agreements
b. Parol evidence kicks in based on intent of the parties to make writing final expression

2. Parol Evidence Rule = prior evidence is inadmissible to vary/contradict the terms of a written instrument

3. Merger Clause = this will be only expression of our intent

a. This is a way of specifying the intent and protecting from prior agreements that might not appropriately reflect situation
B. Thompson v. Libbey (468): Thompson sells logs, but Libbey doesn’t pay b/c logs did not meet standard and claims breach of verbal warranty.
1. Outcome: Court says parties have put agreement in writing, so parol evidence is inadmissible to contradict this writing
a. No way to ascertain whether parties intended something outside of writing, so presume language imports obligation 
2. Four Corners Rule: Written document is sole criterion in determining intent to embody in writing all subjects of contract (rejected by UCC and Rest)
C. Brown v. Oliver (469): Brown purchased from Oliver land on which there stood a hotel operated by a tenant, but oral evidence that sale included hotel furniture owned by Oliver, which he surrendered along with hotel. 2 years later, Oliver secured assignment of lease and removed the furniture.
1. Outcome: Court allows Brown to recover goods, because written instrument did not establish whether parties intended it to exclude all subjects but the actual real estate
a. writing exclusivity is determined by the intent of the parties, 
b. intent based on conduct/language and circumstance
c. if an element is in writing then consider the writing to represent it completely
2. Rule = Four corners rule is wrong, because if something is not in writing, it is more likely that the writing is intended not to include that subject
3. Court rejects Thompson, saying we need parol evidence to decide whether writing was integrated
4. Penalty Default: Defendant could have included clause to say “Sale is only for land” if he really wants to ensure omission of furniture
5. Note: it is for the court, not the jury, to determine whether the agreement is integrated

D. Rest 209: Integrated Agreements
1. Integrated writing = final expression of one or more terms
2. Whether integrated agmt is determined preliminary to applying PER
3. If agmt appears complete, it is considered integrated unless other evidence shows that it is not final expression
4. Comment c: Evidence of oral agmt relevant to determining integration
E. Rest 210: Completely / Partially Integrated Agreements
1. Completely integrated = complete/exclusive statement of terms
2. Partially integrated = non-complete
3. Determine integration preliminary to deciding to apply parol evidence rule
4. Comment b: A writing cannot, in itself, prove its own completeness
a. This rejects Thompson “four corners” test
F. Rest 212: Interpretation of Integrated Agreement
1. Interpretation of an integrated agmt is directed meaning of writings in light of circumstances
2. If interpretation depends on credibility extrinsic evidence = trier of fact; otherwise, question of law 
G. Rest 213: Effect of Integrated Agreement on Prior Agreements
1. Binding integrated agreement discharges prior inconsistent agmts
2. Binding completely integrated agreement discharges prior agmts within its scope
3. Voidable integrated agreement does not discharge prior agmt, but may render inoperative a term which would have been part of agmt if it had not been integrated
H. Rest 214: Evidence of Prior Contemporaneous Agreements and Negotiations
1. Agreements and negotiations prior/contemporaneous to writing admissible to establish
a. Writing is or is not integrated
b. That integrated agreement is completely or partial
c. Meaning of the writing
d. Invalidating causes
e. Grounds for rescission, remedy
I. Rest 215: Contradiction of Integrated Terms
1. Binding agreement (complete or partial), evidence of prior/contemporaneous agreements are not admissible to contradict the writing
J. Rest 216: Consistent Additional Terms
1. Evidence of consistent additional term is admissible unless agmt completely integrated
2. Agreement is not completely integrated if it omits a consistent additional agreed term which is
a. Agreed to for separate consideration
b. Term which might naturally be omitted from the writing
K. Rest 217: Integrated Agmt Subject to Oral Requirement of a Condition
1. Where parties agree orally that performance subject to condition, the agreement is not integrated with respect to condition
L. Rest 218: Untrue Recitals; Evidence of Consideration
1. Recital of fact may be shown to be untrue
2. Evidence admissible to prove consideration, even if writing appears completely integrated
M. UCC 2-202: Final Written Expression: Parol or Extrinsic Evidence
1. If final expression, may not be contradicted by prior agmt or contemporaneous oral agmt, but may be explained or supplemented by
a. Course of dealing or usage of trade
b. Evidence of consistent additional terms unless writing was intended to be complete/exclusive
N. Hypo I – Ambiguities: manufacturer ships “no later than middle of week,” deliveries on Thursday, breach?
1. Yes, Wednesday = middle of week
2. If retailer accepts on Thursday and later objects, “course of performance is admissible” (UCC 2-202a) and suggests that mid-week is anything but Friday
O. Hypo II: manufacturer ships “no later than Wednesday,” retailer accepts Thurs, rejects
1. Ambiguity is gone, so can’t use outside evidence, but retailer behaved inconsistently
a. Concern that retailer was just being nice and stripping rights removes incentive for cooperative dealing
P. Hypo III – PER: Builder constructs home, agmt says linoleum, owner sues claiming prior oral agmt to install slate in foyer. Breach?
1. No, written agreements supersede oral (213.1) and contradicting terms ignored, even if the oral agreement was contemporaneous (Rest 215)
Q. Hypo IV – PER / Integration: builder house contract silent as to work on the rest of the plot, owner sues claiming oral agreement to landscape the rest of the plot. Breach?
1. Maybe not --if contract not integrated at all, then prior agreement admissible to show intent for the agreement not to be final
R. Hypo V: builder agrees to create structures all over, writing silent as to remainder, owner complains failure to landscape. Breach?
1. No, because this seems unlikely to be partially integrated. Instead, completely integrated agreements discharge prior agreements within its scope (Rest 213.2).
S. Pacific Gas and Electric Co. v. G.W. Thomas Drayage & Rigging Co.(474): Thomas replaced furnace cover and something fell, resulting in $25k damages. G.W. Thomas argues that indemnity not meant to cover plaintiff’s own property but for third-party property. Defendant lost in trial court bc plain language covers plaintiff property as well.
1. Outcome: Court reversed b/c need to admit parol evidence that insurance contracts have same clause only to cover third-party.
a. Language of third-party indemnity is classic language indemnifying third parties
b. Clause says “defendant’s own risk” = plaintiff doesn’t have to pay for D’s loss, but D gets $50k insurance for P’s loss (but only applies for negligence damages, and this was not negligence)
2. Rule = Traynor says extrinsic evidence is always admissible, simply if language is “reasonably susceptible” to interpretation, b/c words don’t have absolute meaning
a. Objective = reasonably susceptible standard
b.  Subjective = what parties’ intent was beyond plain meaning
T. Trident Center v. Connecticut General Life (477): Trident had no right prepay within first 12 years, but if default then Connecticut can add prepayment 10% fee. Interest rates dropped and Trident wanted to finance with lower rates so they construed this as being able to prepay with 10% fee. Trident sues seeking declaration, Dist Ct. sanctions.
1. Outcome: Court reluctantly reverses, because even though accelerating repayment of loan in default is Connecticut’s choice, Pacific Gas allows extrinsic evidence
a. “at the option of the Holder” “Holder option to accelerate” language shows that it is Connecticut’s option to allow prepayment + 10% fee
2. Kozinski trashes Pacific Gas decision because it chips away at foundation of legal system if you can’t rely on words, and invites frivolous lawsuits of this type
a. Traynor said to serve justice you must tailor claims to parties; Kozinski says rule of law is important and stability is key even if it creates injustices
U. Stages of Analysis
1. Is contract Integrated at all?
a. Parol evidence helps determines intent to integrate (judge decides)
2. If integrated, is it complete or partial?
a. See if reasonably susceptible to meaning implied by parol evidence (judge decides)
b. If yes, consider parol evidence relevant and decide who wins (jury decides)
3. Note: inconsistent prior agreements discharged
4. Note: consistent prior agreements allowed only if it is not completely integrated writing
II. Written Manifestations: Statute of Frauds

1. Contract does not have to be in writing, except for certain cases
2. Writ of assumpsit – contracts could be enforced even if not in writing
a. Solves problem of under-enforcement but creates problem of over-enforcement
i. Balanced by Statute of Frauds requiring certain agreements in writing
3. Why these listed types of contracts? Much at stake in terms of time/money and can create biggest loss when fraud involved
4. Statute of Frauds deters false claim that contract didn’t exist
a. Requires signature to prevent falsifying
B. Rest 110: Classes of Contracts Covered
1. Statute of Frauds forbids enforcement unless written memorandum…
a. Executor-administrator
b. Answering for duty of another
c. Marriage
d. Land
e. Contracts performed more than one year after date 
2. UCC Statute of Frauds
a. Goods over $500 (UCC 2-201)
b. Securities (8-319)
c. Other personal property not covered beyond $5k (1-206)
C. Boone v. Coe (491): Coe was the owner of a farm, and Boone family of farmers made verbal contract to rent farm to work for 12 months, owner would receive portion of crop. Coe agreed to furnish materials for stock barn and to provide dwelling. Huge caravan , 50 day trip with entourage, but Coe re-negs.
1. Outcome: Court gave no damages, b/c 1-year contract to commence at a future date is rendered unenforceable by Statute of Frauds
a. Giving reliance damages would defeat purpose of Statute of Frauds, which specifically covers one-year contracts
b. Defendant hasn’t received any benefit, so restitution would be 0
2. Penalty Default Rule: encourage people to write out contracts b/c otherwise it is unenforceable
3. Basically, defendant here got lucky, because he probably didn’t know about Statute of Frauds
D. Rest 125: Contract to Transfer, Buy, Pay Interest in Land
1. Statute of Frauds covers, except for short-term leases and contracts to lease
E. Rest 129: Action in Reliance; Specific Performance
1. A contract for transfer may be enforced if party seeking in enforcement detrimentally relied, such that injustice can only be avoided by specific perform.
F. Rest 130: Contract Not to be Performed Within a Year
1. If promise not within 1-yr, then within Statute of Frauds

2. If one party has completed performance, then 1-yr provision does not prevent enforcement of promise of other party
G. Rest 131: General Requisites of memorandum
1. Reasonably identify subject-matter, indicates K, essential terms of promises
H. Rest 133: Memorandum Not Made As Such
1. Statute satisfied by a signed writing not made as a memorandum of contract
I. UCC 2-201: Formal Requirements of Statute of Frauds
1. contract not enforceable unless writing sufficient to indicate contract for sale
2. reasonable time a confirmation is received, satisfies subsection 1 unless written notice of objection within 10 days
3. contract enforceable if:
a. goods specially manufactured for buyer and not suitable for resale
b. party admits contract for sale was made, but not enforceable beyond quantity of goods
c. respect to goods for which payment accepted
J. Riley v. Capital Airlines (495): Riley had contract to deliver water-methanol over 5-year period, but Airlines decided not to go through with it for the entire 5 years and says that defendants mixed and delivered pursuant to orders.
1. Outcome: Court held that this was more than 1-yr agreement so Statute of Frauds applies, but Riley may recover Reliance for equipment purchased in good faith
a. Despite exception to Statute for sale of goods made specifically for buyer (UCC 2-201), each delivery ordered and paid separately 
i. Nothing had actually been performed for executory portion other than purchasing tanks—so court gives this amount
b. Airlines has already paid past portion, and executory portion is voided by statute of frauds
2. Inability to “Cover” is relevant b/c shows that manufacture was specific to defendant
3. Enough evidence that neither party is perjuring, since parties paid/accepted in the past, so foolish to apply Statute completely 
K. Rest 139: Enforcement by Virtue Action in Reliance
1. Promise which foreseeably/reasonably induces reliance is enforceable despite Statute if necessary to prevent injustice
2. Injustice = other remedies, character of forbearance, corroborating action, reasonableness, foreseeability by promisor
3. Note:  We want to encourage parties to trust contract and increase joint net value of the exchange
L. Rest 143: Unenforceable Contract as Evidence
1. Statute does not make unenforceable K inadmissible as evidence for any purpose other than its enforcement in violation of the statute
M. Schwedes v. Romain (500): Romain offered Schwedes property, which they accepted by phone. Lawyer Hoover told Schwedes not to send money until they came to close out deal, but then Romain sold property to 3rd-party. Schwedes seek specific performance
1. Outcome: Court held no enforceable K, no basis for SP, and no partial performance in order to remove Statute
a. Securing finances and hiring attorney do not constitute partial performance
b. Rule = Promissory estoppel inapplicable if case is within Statute of Frauds
N. Policy Reasons
1. Deter Fraud

a. False claim that K was made or that K was not made, or falsified writing
2. Induce parties to write out contract

3. Advantages
a. Reduce cost of litigation
b. Prevent misunderstanding
c. Avoid imperfect memory
Part IV: Contract Enforceability

I. Consideration: Distinguished from Gratuitous Promises; Past, Moral, Nominal

A. Rest 17: Formation of a contract requires bargain with manifestation of mutual assent to exchange and consideration
B. Rest 71: Consideration = bargained for exchange =  mutual inducement of promises
1. Inducement = one promise creates return promise (i.e. NOT gifts)
C. Policy Reasons for Enforceability Requirements
1. There are extralegal pressures and we don’t want law involved in all transactions
a. Sometimes you want flexibility to change your mind without being sued
2. We only want to enforce promises that are serious, and we need a mechanism to separate serious from non-serious 
a. Puts promisor on notice that they might be sued if they breach
3. Option contract/firm offers with no consideration can involve written memorials
D. Johnson v. Otterbein University (606): Johnson sent $100 specifically for University to pay off debt, no consideration other than condition of usage. University sued for nonpayment, Johnson claimed no consideration.
1. Outcome: Court held that the promise to pay was a gift that could be revoked at any time

a. Using money to settle debt did not benefit Johnson or detrimentally affect the University
b. Basically this is a promise with a purpose, not mutually induced obligation since University has to pay it off anyway
c. He didn’t give the money  to induce the return promise to pay off the debt
2. Hypo III: John promises to give NYU $10k, NYU promises to buy a rare book that John can read at any time; contract w/ consideration?
a. No, it’s conditioned gift unless John wouldn’t have access to it except through the institution.
3. Hypo IV: John gives NYU $10k, NYU promises to build a reading room to benefit the community… contract w/consideration?
a. Yes, bc John is enabling community readership he could not do by himself
E. Hamer v. Sidway (608): Uncle promises nephew $5k if he quits drinking, smoking and gambling; nephew complies and informs uncle of performance. Uncle writes that he plans to hang onto money until nephew is mature enough, but he eventually dies without paying $5k or interest
1. Outcome: Court held that contract to pay is enforceable b/c consideration given that nephew forbore his legal right to use tobacco/liquor
a. Consideration = right/ interest/ benefit to one party or forbearance/loss/responsibility by the other party
b. Doesn’t matter whether forbearance proved beneficial
c. Side note: Statute of Frauds applies, but Uncle basically waived through expressed intention to pay in his letter
2. Note: This is a unilateral contract because it is accepted by return performance
3. Rule = Consideration is not just benefit/detriment but also forbearance of right
a. This detriment/benefit theory is disfavored for inducement theory
F. Rest 24: Offer Defined
1. Proposal of a gift is not an offer unless specifies a promise as price or consideration; not enough to have promise performable on contingency 
G. Moore v. Elmer (619): Elmer agreed to give clairvoyant Moore the balance of mortgage note and interest if he were to die before Jan 31, 1900, which she predicted to be the truth. He dies, she sues executor.
1. Outcome: Court held no consideration, because a mere favor cannot be turned into consideration later just because it was requested at that time
a. Moore did not bargain for this payment in return for her prediction
b. No simultaneous inducement = no consideration
2. Rule = Past consideration does not count as consideration
3. Past Consideration Hypo: John sees Mary’s expensive awnings, and puts up them up to prevent them from getting ruined in the storm, Mary says “Thanks I’ll give you $50 if it rains.” Is she bound?
a. No, because no detriment or inducement on John’s side
H. Mills v. Wyman (620): Wyman’s son goes away to sea and returns sick, good samaritan Mills takes care of him, so father writes promising to pay such expenses, but breaks the promise.
1. Outcome: Court held that there was no consideration, because services were not at the father’s request, and moral obligation invalid where father’s son is an adult
a. the father didn’t personally gain anything here, so moral obligation is entirely a choice for the father’s conscience 
b. Exception: you can enforce moral obligation if there was a debt promised and statute of limitations had run out
c. Courts don’t want to consider moral obligation generally, because pre-existing legal obligation is more objective 
i. For example, in this case it is arbitrary that the son was just old enough for the father not to be bound to him.
2. Rule =Moral obligations are not binding
I. Webb v. McGowin (629): Webb was cleaning a mill and avoided dropping a block on McGowin by falling with the block, injuring his legs and crippling him for life. McGowin agreed to care for Webb for life, but McGowin dies and executor ceases payments
1. Outcome: Court held that moral obligation is sufficient consideration because McGowin received benefit and expressly promised to pay, and Webb was injured
a. Exception to past consideration is that moral obligation exists as long as express promise and promisor has material benefit 
i. Clearly there was a benefit to McGowin in living and detriment to promise in being crippled
ii. Express promise was ratification of what Webb had done
2. Note: Under Rest 71, there would be no consideration because no bargain
3. “Quasi-contract” analysis: Different from Cotnam v. Wisdom b/c we don’t know whether promisee was just being good Samaritan, but regardless we assume services not gratuitous because offer/acceptance of payment
4. Different from Mills v. Wyman because part-performance on contract showing intent to pay in this case (as opposed to empty promise of letter). Also, direct benefit to promisor here (as opposed to benefit to promisor’s adult son).
J. Rest. 86: Promise in recognition of benefit received is binding to the extent to protect injustice (but not binding if it’s a gift or disproportionate value to benefit)
K. Schnell v. Nell (672): Wife has no property upon death, but since she aided husband in acquisition and love/respect, she volunteers for him to pay $200 to Nell for 1 cent consideration.  Husband changes his mind and creditors sue.
1. Outcome: Court held no consideration because 1 cent is unconscionable contract, love/affection are past consideration
a. This was not a special coin, it was nominal consideration (i.e. sham formality)


i. However, note that we don’t look at adequacy of consideration because people would be able to get out of sour deals too easily 

b. Exchange for not suing on will wasn’t valid, because will had no property attached to it

2. Courts don’t want to chip away at notion of consideration by creating exceptions
3.  Moral consideration alone will not support a promise, and unconscionable contract is invalid even if earnest
4. Mere pretense of a bargain does not suffice; no inducement = no consideration (Rest 71).
L. Reconciling Different Tests: Consideration, Bargain, Benefit / Detriment, Inducement
1. Inducement is the underlying test; immaterial that the promisor’s desire for consideration is incidental to other objectives (Rest 81)
a.  contract requires consideration from bargained for exchange
b. Benefit/detriment are only indicators that promise was bargained for (Rest 79)
M. Rest 81: Consideration as Motive or Inducing Cause
1. Just because what was bargained for does not of itself induce does not prevent it from being consideration
2. Just because promise does not induce performance does not prevent performance from being consideration
II. Consideration for Modification

A. Stilk v. Myrick (634): Two crew members desert the ship, so captain agrees that if he cannot find replacements he will divide up wages of deserted members among remaining seamen. Later refuses to pay. 
1. Outcome: Court held captain not bound to pay additional amount because sailors undertook to do all they could until completion of voyage under original contract
a. Policy concern that sailors might force  captain with the threat of letting the ship sink
b. Court suggests possibility of desertion may have been part of agreement and wage included a premium for possibility of extra work
c. If captain had fired the other two, the agreement to take on their duties in return for the promise of advanced wages would be consideration
2. Counter-argument: agreement was made on shore so no danger of opportunism; also, captain volunteered money without coercion
3. Goal is to prevent possibility of “holdup”
B. Alaska Packers Ass’n v. Domenico (636): Domenico agreed to work as fisherman on vessel SF to Alaska and back, with $50 season +2cents/fish. Seamen demanded more money when they got to Alaska, superintendent couldn’t find anyone else so agreed to pay them $100 instead of $50 or $60 for the season (but notes that he doesn’t have authority). Alaska refuses to pay upon return.
1. Outcome: Court held the new contract unenforceable, because no consideration in services they’re already bound to render.
a. Holds that it’s unlikely that company would provide nets since that’s where profits come from
i. This neglects possibility that they had local tribes to fish and just needed the fisherman to manage the boat to/from
ii. Also neglects possibility that they would not want too many fish caught since they have a limit on the size of their cannery
2. Different from Stilk v. Myrick because there is clear coercion here for more pay for the same duties (particularly mid-season difficulty)
3. Unstated assumption: modification not supported by coercion, because one party is paying extra for no new terms
C. Problems with Pre-Existing Duty rule (Posner in U.S. v. Stump Home Specialties): Perhaps it is better to assume instead that every modification is the result of fair dealing/benefit, because…
1. Over-inclusivity
a. If you can sue and get perfect damages, then no situation where actual coercion because you would know you’d get it back (although “perfect damages” are unlikely)
b. If party wants to confer extra gift, they can’t (i.e. Stilk just wanted to encourage hard work)
2. Under-inclusivity
a. Doesn’t cover sham considerations
b. Consideration includes either promise to perform or breach/pay damages
i. Breach is built into the nature of a promise, so you can always come up with an argument that there’s consideration
D. UCC 2-209: An agreement modifying a contract needs no consideration to be binding
1. Cmt 2 Modifications must be signed and meet the test of good faith
a. Bad faith to escape performance is barred, and extortion of modification without commercial reason is violation of good faith duty
E. Brian Construction and Development v. Brighenti (644): Subcontract for Brighenti to excavate, but test borings underestimated actual amount of debris. Oral agreement to remove debris at cost +10%, but contract said “everything requisite and necessary…no extra work unless written order and approval.” Brighenti gives up, Brian sues
1. Outcome: Court held that because there’s additional obligation, the agreement has consideration and is binding

a. Doctrine of Unforeseen Circumstances—it is not additional compensation for what was already agreed to b/c unanticipated conditions

2. Unlike Stilk/Alaska, modification enforced b/c price included only certain amount of rubble and there was no coercion but simply unforeseen circumstance.
3. Possibility of perverse behavior

a. If price depends on the report, contractor might downplay difficulty and suggest low price and then say “Oops there’s more”

F. Rest 89: A modification to a contract not fully performed is binding.
III. Adequacy of Consideration: 
A. Rest 79: Adequacy of Consideration/ Mutuality of Obligation
1. Cmt: while we don’t look usually at adequacy of consideration, if it is clearly nothing then we call it a sham/pretense and don’t uphold
B. Newman & Snell’s State Bank v. Hunter (652): Widow, whose husband didn’t have enough money to cover funeral expenses, held note for $3700 with 50 shares (of insolvent Hunter Company still doing business) as collateral note. Notes exchanged.
1. Outcome: Court held that there was no consideration, because the collateral shares of defunct company made the note a worthless piece of paper.
a. The bank suffered no loss, and parted with nothing of value, so no consideration
b. Giving up chance to sue estate is nothing because company’s worthless
2. Rule = Consideration given that is worth nothing is not consideration
3. Counter-argument: perhaps the note with her husband’s name had sentimental value on it, or reputational value of covering up any debt
C. Dyer v. National By-Products (655): Dyer lost his right foot, then returned to work, and was laid off despite forbearance of suing in exchange for lifetime employment
1. Outcome: Court held that jury must decide if Dyer in good faith believed claim was viable and therefore equaled consideration
a. Compromise of a falsely-believed right is sufficient consideration

b. While worker’s comp rights are only recourse, forbearing from the invalid tort suit in good faith = consideration 
i. If you can’t bring the claim then the right to sue is worth nothing, but Dyer may have actually believed he could bring the claim
2. Just because the employer made a stupid deal, doesn’t mean they can get out of it after hiring a lawyer who showed there was no valid claim

a. Both parties took a risk based on uncertainty of the claim

3. Rule = If a party refrains from asserting invalid claim in good faith and uncertainty of law, then it is consideration

D. Rest 74: Settlement of Claims Forbearance to assert invalid claim is not consideration unless a) legal uncertainty or b) good faith belief that claim is valid
E. Rest 364: SP or injunction will be refused if unfair due to gross inadequacy of exchange

IV. Promissory Estoppel
A. Promises not supported by consideration may be enforced by “detrimental reliance”

1. Only applies when no consideration

2. Only applies when foreseeable

3. Parties can increase joint benefits from exchange in reliance on promise

B. Ricketts v. Scothorn (701): Scothorn’s grandfather promised $2000 to enable her to quit bookkeeping job, so she quit job, he paid some of interest (but she ends up having to take job again temporarily), he then dies, executor refuses to pay the rest.
1. Outcome: Court held that the promise was a gratuity with no consideration, but enforceable because the promise induced her reliance
2. Equitable estoppel = preclusion from stating lack of consideration

3. Unlike Carlill v. Carbolic/Hamer v. Sidway, which were unilateral performance contracts, she could do whatever she wanted

4. Scothorn got expectation damages (benefit of the bargain, $2k)

a. She might have potentially gotten reliance damages ($2k + lost wages for missed employment time).

5. Rule = If gratuitous gift w/out consideration induces reliance, then PE applies

C. Rest 90: “A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of this promise. Remedy granted for breach may be as justice requires.”
D. Greiner v. Greiner (706): husband died and disinherited children, Maggie inherited money from one of her sons and wants to give remaining disinherited children money. Frank wants land so she has him move to her land. August thus loses part of his inheritance( conflict of interest) so he threatens his mother and says they’ll kick her off the property until she re-negs. Maggie sues for forcible detention (make Frank move out), and Frank says that she should execute conveyance of deed to him.
1. Outcome: Court enforces under promissory estoppel because Frank gave up old homestead and made lasting improvements on the new land, and orders deed.

2. Arguments for Consideration…
a. Yes, because Frank had to come live near his mother, and had the ability to change his mind and not do so

b. No, because she didn’t require him to move and didn’t give him house to induce him to come

i. *Court says no b/c lack of bargained for exchange

3.  Damages were expectation damages (specific performance of giving deed).

E. Allegheny College v. National Chautauqua (709): Mary Yates Johnston sent $5k to college pledge drive to set up memorial fund specifically for Ministry profession. She sent $1k, withdrew offer, and died.

1. Outcome: Court held that there was consideration because promise of money had conditions of having a memorial in Johnston’s name
a. When college accepted $1k, it undertook that it would announce the name of donor and likewise donor could not gain this benefit without paying remainder

2. Letter is problematic because it seems either/or option, but seriousness is shown in “Pledge valid only on conditions that provisions shall be met”

3. This was unilateral promise that as soon as performance starts then it is irrevocable 
a. If she didn’t give $1k up front, would have been pure promise because school wouldn’t have committed itself to any terms (and she could have withdrawn before acceptance)

b. Technically, because promisor revoked before death there was no contract, but she had already paid in part!
4. Unlike Johnson v. Otterbein, there is a request for something in exchange

5. Note: Promissory estoppel doesn’t come up because ct. found consideration
a. If school hadn’t taken money, there would still be no PE because no reliance

6. No requirement of consideration for charitable subscriptions to bind contributors (Rest 90(2))

F. Feinberg v. Pfeiffer (716): retirement plan offered to Feinberg by Pfeiffer for any time she saw fit, but when the son-in-law becomes president he feels it’s just a gift. Feinberg relied on it as a retirement contract when she became sick, but company stopped payment.

1. Outcome: Court held that promissory estoppels was enforceable because she detrimentally relied

a. No consideration because the promise of retirement plan is induced by her hard work (i.e. past consideration)

b. Reliance was foreseeably induced, and it was reasonable that she relied because she was told she had a retirement plan (Rest 90)
2. Court awards expectation damages (benefit of the bargain, $5100)

G. Rest 90 Elements

1. Promise

2. Reasonably expected to induce action/forbearance

3. Inducement of action/forbearance

4. Injustice avoided only by enforcement 

V. Promissory Estoppel : Construction Bids

A. Rest 87: Option Contract (728)
2) An offer which offeror should reasonably expect to induce action/forbearance is binding as an option contract
B. James Baird v. Gimbel Bros. (722): Subcontractor Gimbel sends out offers to supply linoleum to 30 contractors bidding on construction, underestimated yardage to be half proper amount, withdrew offer, but Baird accepted and insisted on contract.
1. Outcome: Court held no contract, because offer withdrawn before acceptance, and no promissory estoppel because no promise but merely an offer
a. Not binding under PE b/c reliance wasn’t reasonable (price was much too low, and because defendant backed out prior to official acceptance of main K)
b. Not a bilateral contract where parties bound as soon as contractor uses estimate; conditional upon winning the bid
c. Not an option contract because too one-sided for D to have offered
2. Note: Judge Hand fails to realize that consideration for option contract did exist because by using the subcontractors bid, the contractor increases chance of getting contract and increases likelihood of subcontractor winning sub-K
C. Drennan v. Star Paving Co. (722): Contractor Drennan bidding on school job takes subcontractor bids, uses Star $7k as lowest bid and includes name, wins contract, notifies. Star then retracts and refuses to work for less than $15k, so Drennan covers with another subcontractor for $10k.
1. Outcome: Court awarded expectation damages based on PE, b/c Drennan detrimentally relied on definite offer and therefore injustice requires enforcing promise
a. use of subcontractor’s name shows reliance and that he wasn’t shopping around or behaving strategically
b. upholds 2/3 of Baird in no offer and no conditional acceptance in using estimate, but there was induced detrimental reliance
2. Default rule: subcontractor can contract around this and say offer as expressed is revocable
3. Business norms: contractor must use subcontractor’s bid and notify within reasonable time
4. Note: Traynor considers what Hand disregarded – that subcontractor had reason not only to expect contractor to rely on its bid but to want him to
a. Unlike Hand, Traynor believes implicit promise binding contractor to sub-contractor if winning bid creates mutuality of obligation

5. Court seems comfortable reading implicit terms from context of transaction (as in Wood v. Lucy Duff Gordon)
6. Court awards expectation instead of reliance damages, which would have been too speculative because would be next best bid (which may not have won K)
VI. Promissory Estoppel: Alternative to Breach of Contract
A. Goodman v. Dicker (730): Dicker promised to give franchise/stock of radios, Goodman gets excited and retools shop and hires salesmen, Dicker gives no radios or notice that franchise not awarded

1. Outcome: Court held no promise or contract, but promissory estoppel because detrimental reliance – awards Reliance Damages instead of Expectation granted by trial court
a. no guarantee of expectation because no contract, so true measure is expenditures not potential profit 

i. this is fine because $1150 expenditures were greater than profit here (mere $350)

B. Hoffman v. Red Owl (732): Lukowitz told Hoffman he would give Red Owl, told him to sell store and move. Hoffman wanted experience so bought new store, sold bakery, rented house. Lukowitz continually increases price, Hoffman tries to gather more money, but deal breaks when Red Owl insists father-in-law investment is a gift (which means he would get nothing if insolvency).

1. Outcome: Court held promissory estoppel, but Reliance Damages and not lost profits because not a breach of contract issue but inducement to rely pre-contract

a. Hoffman not entitled to extra experience of new store costs, which were not induced
b. Only awarding moving/rental costs, loss on inventory, bakery, option for new store

2. There was no offer/acceptance, consideration or definiteness

a. Not unilateral contract because missing essential elements

b. Not classic PE because very indefinite, but everyone knew it was pre-contractual behavior = illusory promise/contract

i. Not usual PE b/c Red Owl promise was in exchange for $

c. Not fraud because Lukowitz may have simply overstated certainty of giving store 

C. Precontractual liability
1. Option Contract is created by part performance or tender (Rest 45) 

2. Also, option contract limits promisor’s power to revoke an offer (Rest 25)
3. Policy reason = protect reliance and encourage entering into negotiations

VII. Promissory Estoppel: Limiting Cases
A. Blatt v. University of Southern California (752): graduate of USC Law did not make Order of the Coif after being told that if he was in top 10% he would be eligible; he got the needed grades, however eligibility was applicable only to day (not night) students
1. Outcome: Court held no contract so no breach, and no promissory estoppels because there was no detriment from Blatt’s reliance

a. Working hard and getting good grades did not qualify as detrimental

b. No unilateral contract bc no consideration– this is wrong analysis, as the school benefits from having good students

i. Besides, benefit/detriment < inducement approach

c. Even if PE applied, no breach b/c Blatt was considered for eligibility as promised, but didn’t make the cut

B. Spooner v. Reserve Life Insurance Co. (755): Renewal Bonus plan providing extra earnings, with caveat of discontinuing at any time

1. Outcome: Court held no breach because the promise was illusory, and the company was entitled to withhold the bonus it seemed to promise
a. Illusory Promise= “If you work hard, I promise to give you a bonus; unless I don’t want to”
i. Basically, contract terms are indefinite and the D could do whatever it wanted to (e.g. Cupcake Hypo)
2. Rule = no promise, then no promissory estoppels

C. Ypsilanti v. General Motors (758): GM gets tax break to set up plant in Willow Run to build Caprice, but decides to switch over to Arlington when demand declines. GM claims “upon favorable market demand” meant discretionary promise. 
1. Outcome: On appeal, court says no PE b/c there was no promise, just puffery and even the community members noted failure to commit to keeping jobs

a. Inducement b/c tax abatement was quid pro quo for making cars/jobs

b. Reliance because town gave up tax money

c. However, there was no promise of continued employment at Willow Run –simply defendant’s hopes/expectations

D. Alden v. Vernon Presley (772): Alden (Elvis’ gf’s mom) wanted to leave husband so Elvis promised to pay divorce proceedings and mortgage. Elvis dies, lawyer says estate won’t pay for settlement mortgage, she goes through with it anyway.
1. Outcome: Court says no PE because she didn’t reasonably rely after finding out estate wouldn’t pay and thus assumed debt on retracted promise.

a. After hearing from estate lawyer, she could have backed out of settlement agreement and would have not suffered any detriment
i. Ignoring the retraction was her own fault ( no injustice

ii. Note: Underlying assumption here is that settlement agreement wasn’t binding

2. Rule =If promise retracted prior to reliance, then no PE

3. Hypothetical: If John promises Amy $10k, but retracts after she puts down payment on car, is this reasonable reliance?

a. No, because this would not be foreseeable by John

E. Cohen v. Cowles Media (776): Cohen (connected Whitney campaign) went to reporters and said he had info on opposing politician Johnson in return for confidentiality, but editors still revealed name to show it was a last minute smear campaign. Cohen lost his job and was attacked for sleazy tactics in news.

1. Outcome: On appeal, Court held no fraud/misrep bc no intent by reporters not to keep promise, but promissory estoppel not forbidden by 1st Amendment

a.  Cohen gets damages for being fired (not really reliance or expectation, court fudges it)
2. Note: Can clearly argue bargained-for exchange of information for confidentiality, but court throws out contract claim in favor of PE issue

3. Balancing Cohen’s confidentiality interest vs. public interest  1st Amendment

a. We don’t want them to be afraid to publish, but sources require confidentiality
Part V: Performance and Breach
I. Implied Duty of Good Faith Performance
A. UCC 1-203: Obligation of Good Faith & Rest 205: Duty of Good Faith and Fair Dealing
B. UCC 2-103: Good faith = honesty in fact and observance of reasonable standards of fair dealing in trade
C. Gross Percentage Lease = tenant uses space and doesn’t pay fixed fee, but instead pays nominal fee and the rest of the rent depends on gross percentage
1. Pro: risk-sharing, and lessee doesn’t have to go out of business in bad month but lessor can also make more than market value of space
2. Con: lessor is at mercy of lessee, who has incentive to manipulate business and avoid high rent
D. Good Faith Hypothetical: Efficiency concern that general welfare of 2 parties is important
1. Lessee agrees to pay 10% of gross sales in bicycle business
2. Lessee purchases 100 Trek bicycles per period for $300 each and selling each for $400
a. Gross =$40,000, Lessor gains $4000, 

b. Lessee profits $100, post-rent profit $60, total net profits to lessee = $6000.

c. The joint gain is $10,000

3. Lessee switches to 100 Giant bicycles per period for $200 each and selling each for $305

a. Gross = $30,500, Lessor gains $3050
b. Lessee profits $105, post-rent profit $74.5, net profit to lessee = $7450.

c. Change: -$950 for Lessor, +$1450 for Lessee, +$500 joint gain

i. Good faith because even though Lessor profits less and Lessee profits more, the overall pie is bigger. (Society is better off)
4. Lessee switches to 100 Cannondale bicycles per period for $200 each and selling each for $295

a. Gross = $29,500, Lessor gains $2950
b. Lessee profits $95, post-rent profit $65.5, total net profit to lessee = $6550.

c. Change: -$1050 for Lessor, +$550 for Lessee, -$500 joint gain

i. Bad faith because overall pie is smaller and only the Lessee profits more, while the Lessor profits less. (This is cheating lessor)
E. Goldberg 168-05 Corp. v. Levy (799): Goldberg 9-yr lease of space to Levy for minimum annual $13,800, along with difference between this amount and gross sales; if lessee made less than $101,000, then right to terminate lease. Levy transferred business to make less than $101k in order to get out of the lease.
1. Outcome: Court says violation of good faith/fair dealing because no reason to depress sales other than to get out of lease
a. Tenant could not rightly avoid liability by diversion to another store for the sole purpose of bringing the gross down to lay basis for cancellation
b. = Cannondale scenario
2. Context – this was 1930s Depression, and lease ended up too expensive
3. Rule = Minimizing profits to allow cancellation is bad faith
F. Mutual Life Insurance Co. of New York v. Tailored Woman (800): 1st lease gross percentage for floors 1-3 to sell apparel similar to store across the street, 2nd lease for 5th floor to be fixed rental without percentage. Tailored woman moved fur sales to 5th floor and modified elevator to integrate into store, cutting the landlord out of $2500 annually.
1. Outcome: Court says Tailored Woman just exercising rights within good faith and Mutual Life can only recover for sales directed “From” main store
a. Penalty Default Rule: If Mutual Life wanted restrictions they should have included
b. Tailored Woman had a legitimate reason to move the department to try and make more money
c. = Giant scenario
2. Rule =Exercising rights to maximize profits, even if it reduces lessor’s profit, is good
3. Dissent: defendant acted in bad faith in moving fur sale, which was ultimately still arising “on, in or from” main store, so contract should include all fur sales
G. Stop & Shop v. Ganem (806): Stop & Shop several leases, and % rent only if combined sales > $3m. Ganem never stipulated usage of space but assumed it would supermarket. Stop & Shop used for 2 years, then opened side stores and transferred operations. Now, Stop & Shop wants declaratory judgment that they can rent space out, meaning they won’t have to pay % because total > $3m. 
1. Outcome: Court held no express/implied covenant to continue operating store in specific way
a. Lessee acted in good faith on sound business reasons, for affirmative advantage of expanding business
b. Because fixed rent not trivial amount, this shows lessor didn’t require  % and so this any % is a “bonus”
c. = Giant scenario
H. Duty is not to be reasonable but to avoid taking advantage of gaps in contract

1. Any actions taken must maximize joint wealth (Rest 205 cmt A)

II. Warranties
A. Warranty = standard of minimum quality assurance to purchaser

1. UCC default rules provide level of expectation if not included in contract

B. Purposes of Warranty

1. Insurance: seller covers risk that product will meet standard

a. We want insurance only if it’s better than buyer self-insuring

i. Refrigerator motor = seller-insured

ii. Regrigerator door = buyer insured (otherwise moral hazard to not take care of it b/c it’s at seller’s cost)

b. This way, buyer can choose to insure on their own and not subsidize buyers who  need warranty

2. Signaling: seller can credibly show that it’s a superior product

C. Warranty Default Rule --NOT a Mandatory Rule
1. UCC explains how to interpret silence 
2. Can be changed by 

a. Express warranties

b. disclaimer

D. UCC 2-314: Implied Warranty of Merchantability (e.g. Tennis Balls)
1. Needs to be fit for ordinary purposes
2. Pass without objection in trade, 
3. Adequately labeled and conforms to affirmations on label
4. Only for sale of goods and if seller is a merchant
a. In mixed transactions, measure which is predominant (e.g. blood transfusion)
E. UCC 2-315: Implied Warranty Fitness for Particular Purpose (e.g. Shoes)
1. If buyer does not expressly state purpose, seller should have reason to know (in case there may be idiosyncratic uses not contemplated by seller)
2. Buyer relies on seller’s skill or judgment
F. Why merchants?
1. Impose responsibility for the product
2. Sellers know more than buyer what products can do
3. Reduces transaction costs, because saves buyer from researching when merchant is expected to know average uses of product
G. Nike Airs Hypothetical: John goes to buy shoes for hiking expedition, Mary sells him Nike Airs, shoe breaks, can he sue?
1. Merchantibility  = NO, because they didn’t break during intended use for basketball
2. FPP =YES, because seller knew buyer’s purpose and buyer relied on sellers judgment
3. Note: If John is a tour guide, then FPP = NO because he is expert and would know just as well that they are not good for hiking
H. UCC 2-714: Damages = difference between goods as promised and goods as delivered
1. Note: As in Hawkins v. McGee (“hairy hand”) breach of warranty gives generous Expectation Damages.
I. UCC 2-313: Express Warranties affirmation of fact/promise which becomes basis of bargain creates an express warranty ((1)(a))
1. Warranty (as opposed to puffery)(2)

a. Objective; Seller’s knowledge rather than buyer’s knowledge

b. Not necessary to state “warrant/guarantee”

c. Seller’s opinion affirming value does NOT create warranty

2. Tennis Hypothetical: Can says “for clay courts, but also good for hard court” but balls don’t work well on hard and tournament ruined… sue?

a. No, because this wasn’t basis of the bargain, only clay courts expressed
J. CBS v. Ziff-Davis (824): ZD claimed they did financial statements for sale of company according to GAAP standards. CBS believed the warranties of income statements, but expressed doubts and did their own investigation. ZD said, “Close the deal or we’ll sue you.” CBS moves forward on condition that doing so “would not constitute a waiver to legal rights and remedies.” Section 6.1 of purchase agreement allows CBS to back out if anything was untrue--Ziff Davis warranties turned out to be untrue and so CBS sues for breach of warranty.
1. Outcome: Court says it doesn’t matter whether buyer knew it was true, but whether buyer believed it was buying seller’s promise of truth.
a. Doesn’t matter that CBS relied on statements (which they perhaps did not); it matters that CBS relied on express warranty that statements were true
i. “right to be indemnified in damages for breach does not require that buyer believed assurances of fact made in the warranty would be fulfilled”
K. UCC 2-316(2): Exclusion or Modification of Implied Warranties
1. Needs to be in specific language 

2. Merchantability: If in writing must be conspicuous.

3. Fitness for Particular Purpose: Must be in writing and conspicuous.

4. As easy as saying “As Is” (3)(a)

L. Disclaiming Express Warranties (under 2-313 cmt 4)
1.  If party gives an affirmation / description but contract has a “no warranties” clause, it will be interpreted against the seller

a. Can’t give a warranty and sneakily disclaim it in the contract with “as is”
M. UCC 2-719: Limiting Remedies
1. Seller may be good for repair but not for consequential losses (e.g. Anti-Virus) unless the limitation of remedies is unconscionable 
a. Can’t disclaim personal injury, but can disclaim commercial losses

2. If contract remedy fails its purpose, exclusion of consequential damages is allowed only for Commercial Ks and not for Consumer Ks

N. Warranty --Policy Considerations

1. Allow signaling value of goods for buyer to rely on

2. Allocate risks efficiently

3. Freedom to give/disclaim of contract = freedom of contract

4. Constraints on ability to disclaim/limit remedies justified only to an extent
III. Breach: Substantial Performance, Anticipatory Repudiation, Adequate Assurances
A. Key issue: Materiality of Breach

1. Do you have to perform first before you can sue for damages?

a. If breach is non-material, YES

b. If breach is material, NO 

B. Solutions/Remedies

1. Withhold payment

2. Reject product, unless perfect performance

3. Pay and then sue later for value difference

a. Risk on non-breaching party if breaching party is insolvent, which is why withholding payment is an option

C. Doctrine of Substantial Performance: conclude whether breach is material—if so, don’t pay; if not, pay but deduct the difference in value
D. Jacobs & Young v. Kent (867): Kent asked for Reading pipes to be used for plumbing but Jacobs built their house using wrought iron that wasn’t made by Reading, although basically indistinguishable. Re-installing would require them to demolish the entire house (Draconian request), so they sue for unpaid balance.
1. Outcome: Court held that difference in value was fair damages, because Reading was more of a standard than a brand

a. Reading pipe was an independent promise, not dependent condition of K

b. Because there was substantial performance, court is more lenient in awarding nominal difference in value or cost of repair

i. Usually money to complete, unless the cost of completion is grossly disproportionate to end attained, in which case the measure is the difference in value
2. Con: if idiosyncratic value then Kent unsatisfied, and contractor can chip around deal and extract a surplus 
3. Pro: It’s important for damages to be proportionate to avoid strategic behavior by a plaintiff

a. Specific performance vs. difference in value – party who really cares will seek SP, whereas strategic party will take DiV

4. Ultimately, Substantial Performance is good rule because costs would sky-rocket if parties built damages into the K price ex ante
5. Rule = If substantial performance of contract, and cost of completion is disproportionate, then diminution of value is measure of damages

6. Note: This is a Default Rule, but you can contract out of it by liquidated damages (forces idiosyncratic parties to be explicit)

E. UCC 2-610: Anticipatory Repudiation If promisor repudiates, promisee may…

1. Await performance for a commercially reasonable time

2. Resort to remedy for breach

3. Suspend performance and salvage unfinished goods

F. UCC 2-611: Retraction of Anticipatory Repudiation 

1. Retract unless other party has materially changed position

2. Retraction by any method clearly indicating intent to perform + assurance demanded

3. Requires excuse/allowance to other party for any delay occasioned

G. Rest 253: Effect of Repudiation On Other Party’s Duties
1. Repudiation alone gives rise to a claim for damages of breach

2. Repudiation discharges other party’s duty to render performance

H. Albert Hochster v. Edgar De La Tour (876): Hochster supposed to start courier services on Jun 1st but De La Tour declined, so Hochster sued for breach and took other work. De La Tour claimed he should wait until date of commencement to sue
1. Outcome: Court held for Hochster because it would be unfair to make him wait until date of actual breach if there has already been repudiation.
a. Non-breaching party should be at liberty to feel absolved and seek other employment, and not have to wait to sue until the day arrives

2. De La Tour is short-sighted in neglecting two underlying principles:
a. Duty to mitigate: if promisor won’t perform, then he would have to pay more if promise doesn’t have opportunity to “cover”

b. Avoidance of waste: we don’t want party to sit around to perform K that has no value to the other party
3. Rule = An aggrieved party may sue immediately upon repudiation and seek other employment or choose to wait until date of performance

I. Harrel v. Sea Colony, Inc. (879): condo was supposed to be built for Harrell for $11,235 deposit and total of $74,900, couldn’t afford but they refused to assign K. He requested that they refund the deposit for cancellation request, and they inferred breach of contract and refused to return deposit; Harrell later seeks expectation damages for anticipatory breach of contract

1. Outcome: Court held that Sea Colony inferred breach anticipatorily b/c request was not definite repudiation.
a. Rule = There must be a definite/unequivocal manifestation by repudiator – request for change in terms or cancellation alone does not count

2. Damages alternatives

a. Sea Colony breach = Expectation Damages for what he would have made by re-selling the condo himself

b. Mutual rescission = Restitution Damages  for the $5000 deposit they kept

J. UCC 2-609: Adequate Assurances of Performance 

1. Party can demand in writing adequate assurances when reasonable grounds for insecurity arise and may suspend performance until he receives them.

2. Reasonableness & Adequacy = according to commercial standards

3. Acceptance of improper delivery/payment does not prejudice right to demand

4. After receipt of demand, failure to provide within 30 days = repudiation
K. Scott v. Crown (885): Scott agreed to sell Crown wheat, but heard that Crown was not good trader who had not paid other farmers, so refused to deliver later shipment before settling questions. Crown sent letter saying he didn’t breach and would cancel contracts if terms were not met, and then cancelled contracts, and was unable to cover. Scott thus sued for breach of contract
1. Outcome: Court held that Scott had actually breached, because oral request of adequate assurances was insufficient to serve as demand.
a. Scott had reasonable grounds for insecurity, given similar recent experience, complaints by other farmers, and Crown’s failure to make contact

b. However, Scott did not communicate clearly b/c he only made oral (not written) statement to driver and Crown clearly didn’t understand this to be assurance demand

c. Furthermore, demand for performance cannot force modification in making Crown deliver full payment not yet due for grain only partially delivered

2. Rule = Parties must be careful because if you don’t properly demand assurance you can be held liable for other person’s damages

L. Requirements of Adequate Assurance (Rest 251)

a. Since it makes promisor vulnerable, we want to make sure sufficient notice and time to reply

b. Because it is costly to promisor, it needs to be justified
IV. Breach: Material Breach, Perfect Tender Rule
A. Recourse for Non-breaching Party 

1. Material Breach = non-breaching party is relieved of its duty of performance, can suspend performance and sue for damages (Restitution)
2. Immaterial Breach =  non-breaching party cannot suspend performance and must continue performance and then sue for damages

B. Material Breach Policy
1. Why not treat every breach as material?

a. Ex post: strategic behavior for promisee to cancel for minor flaws at promisor’s cost

b. Ex ante: inefficient contracting would increase prices

2. Why not force non-breaching party to perform in all situations?

a. Puts promisee at huge risk if promisor is judgment-proof and cuts corners 

3. *Balance competing goals of protecting promise and preventing strategic behavior

C. Rest 241: 6 factors for determining materiality of breach and inherent justice
1. Extent to which injured gets expected benefit

2. Whether injured party is adequately compensated

3. Extent to which party failing to perform has performed

4. Hardship on party failing to perform

5. Willful, negligent, innocent behavior of non-performing party

6. Uncertainty that party failing to perform will perform remainder
D. B&B Equipment v. Bowen (891): Bowen gets generous low-interest loan from B & B for the 100 shares that would come along with full partnership (in return for services in bookkeeping/sales). He performed poorly after the 2nd year and stopped working fulltime, so he was fired (after having repaid $7156 +$2500 initial payment)
1. Outcome: Court held that B & B could rescind and return money paid because breach in services was material 

a. Bowen only put up $2500, so obviously the point of the contract because the point of the contract was services of bookkeeping (not financing)
b. Promisee obviously wasn’t looking for trivial defect to avoid paying, since they’ve already paid his salary

c. Bowen gave unacceptable performance after fair warning, and it’s not fair to make them keep him as an employee longer
E. Lane Enterprises v. L.B. Foster Co. (894): (Hammond contractor), subcontractor is Foster, who hires Lane to do specialized steel coating on Ohio bridge in Stages I and II. ODOT inspector discovers contamination and rejects the coating quality. Foster says Lane must correct defects, so Thomarios then completes repairs at Lane’s cost. Foster refuses to pay $7k until assurance of Stage II, and Lane refuses to commence Stage II until paid.
1. Outcome: Court says Lane actually breached, because Foster’s was NOT material breach b/c $7k was small fraction of $133k P.O. and there was no reason to believe Foster would breach if they received assurances, 
a. It wouldn’t have been a big deal to commit to Stage II--Lane clearly wanted to get out of losing contract which they couldn’t perform as promised

b. Foster obviously could pay the amount since it was only 5% of total

2.  Whether breach was material is dispositive issue: if yes, then Lane entitled to stop performance; if no, then Lane could not stop and owed all losses incurred (court holds immaterial)

3. Court views situation as 2 contracts: 1) original agreement 2) demand of assurance

a. Lane breached by refusing adequate assurance

b. Foster rightly suspended performance bc never received return (UCC 2-609)

F. Shawn Kemp Article: material or immaterial?
1.  Material, because he said current sneakers were not as good as the old ones, and current sneakers includes Reebok

a. He says new sneakers are lighter and are “throwaways”

2. Immaterial, because he wore Reeboks a long time, and one off-handed comment should not affect this

a. Evidence of Reebok doing poorly on endorsement and Kemp being an aging player may have affected this

i. Michael Jordan never had his Nike endorsement cancelled when he said he liked Converse.

G. UCC 2-601: Buyer’s Rights on Improper Delivery
1. Reject whole

2. Accept whole

3. Accept part and reject the rest
H. UCC 2-602: Manner and Effect of Rightful Rejection
1. Rejection within reasonable time

2. Buyer exercise of ownership is wrongful, buyer must take care of goods if he wishes to reject after possession

I. UCC 2-606: Acceptance
1. Buyer signifies goods are conforming

2. If buyer inspects but fails to effectively reject

a. Note: Acceptance need not be communicated but rejection must be communicated to put seller on notice

3. If buyer acts inconsistent with seller ownership and seller ratifies behavior

J. UCC 2-607: Effect of Acceptance, Notice of Breach, Burden of Establishing Breach, Notice of Claim
1. Buyer must pay at contract rate for goods

2. Acceptance precludes rejection unless assumption that non-conformity would be cured

3. Buyer must notify seller of breach or third-party litigation within reasonable time
4. Burden is on buyer to establish breach 

5. If seller does not defend himself in litigation, he will be bound by buyer’s action against him

6. Seller must demand buyer to turn over control for infringement litigation, and buyer does not the buyer is barred

K. UCC 2-608: Revocation of Acceptance in Whole or In Part
1. Buyer may revoke if assumed non-conformity would be cured and it is not cured

2. Revocation of acceptance within reasonable time and before substantial chance in condition of goods 

3. Same rights and duties for revocation as rejection

4. Note: post-acceptance revocation is much more strict than pre-acceptance (unconditional), because buyer might get benefit of bargain and then return it (like option contract

L. UCC 2-711: Buyer’s Remedies in General / Security Interest 
1. Where seller fails to make delivery, buyer may 
a. cancel

b. cover

c. recover MP-KP if non-delivery

d. consequential damages under UCC 1-106

2. Buyer may also recover goods, obtain specific performance/replevy
M. UCC 2-508: Cure by Seller of Improper Tender/Delivery
1. When performance not yet expired, seller may reasonably notify buyer of intention to cure

a. Note: Disadvantage is that this lowers incentive to fully deliver on date of performance

2. Seller may get further time to conform if rejected on day of performance, only if believes it would have conformed
a. Note: the seller’s belief of conformity is required to protect buyer’s who may need goods on a certain date

N. Chronology of Events
1. Delivery

2. Possession by Buyer

3. Acceptance after inspection (2-606) or rejection (2-602.1)

4. Payment (2-607)

5. Revocation (2-608)

6. Remedy for breach/non-conformity + Restitution of price (2-711)

7. Seller’s right to cure (2-508) enters either after rejection or after revocation (2-608(3)).
O. Perfect Tender Rule: No substantial performance, only exact compliance

1. Problem: Tender is rarely perfect (e.g. if Tongish received one bushel less than required he could sue strategically when market drops) 
P. Ramirez v. Autosport (903): Ramirez agrees to buy camper and trade in their old van, but it’s screwed up (no hoses or hubcaps), they come back later and it’s still not ready (cushions wet). They agree to take it for discount but D low-balls, so they decide to come back when ready. D transfers title without their knowledge, they try to get out of contract if D will return trade-in but D already sold it. Ramirez wants rescission, Autosport claims breach
1. Outcome: Court granted rescission, because Ramirez rejected in a reasonable time and Autosport did not cure the situation and failed to prove it cured

2. Rule = UCC 2-601 preserves buyer’s right to reject under perfect tender rule, balancing with seller’s right to cure, but this does not automatically cancel K
Q. Rejection/Revocation Hypothetical: Buyer takes car, discovers problem with transmission a month later, wants to return
1. Rejection if she refused after accepting but before inspecting
2. Revocation if she’s been driving it around for awhile

a. Higher burden because must be substantial impairment

R. UCC 2-504: Failure to notify buyer is ground for rejection only if material day/loss ensues
S. Material Breach Policy Recap: 

1. avoid excessive care by performing price (causing high price)

2. risk allocation

3. prevent strategic behavior
V. Breach—Completion v. Diminution in Value
A. Rest 348: Alternatives to Loss in Value
1. If breach results in unfinished contract and loss in value to injured party uncertain
a. Diminution in market price of property caused by breach
b. Reasonable cost of completing performance if not disproportionate to lost value to him
2. Note: This is similar to Tongish v. Thomas (Lost profits vs. MP-KP)

3. Idiosyncratic Value: italics show that value specifically to injured party matters

B. Groves v. John Wunder Co.(913): Groves leases Minneapolis lot for 7 years to neighbor John Wunder Co. to use the land for sand and gravel removal, but stipulate that they must leave the land graded and restored to a certain level of quality; Wunder does not complete this remedial provision.  (CoC $60k, DiV $12k)
1. Outcome: Court awarded CoC b/c bad faith, stating DiV is only if substantial performance

a. Wunder breached willfully as competitor, and didn’t want to do remedial work because Depression made the land worth nothing

i. Bad faith = no substantial performance

b. Diminishing damages would favor faithless contractor

2. Note: Majority basically hones in one aspect of the Jacobs v. Kent dicta

a. Reconcile disparity btw Majority and Dissent because Land may have idiosyncratic value(i.e. hope that it will appreciate in time) necessary for specific performance

3. Dissent: CoC is hugely disproportionate to value of land, so MP-KP is better
a. Problem is majority punishing not with P’s amount of recovery but D’s cost

b. This actually seems correct, because Land had no idiosyncratic value so CoC was not justified

4. Rule = figure out what parties bargained for, and if promisee has idiosyncratic value then protect expectation with CoC, since DiV will undercompensate promisee usually

a. This decision incorrectly suggests that promise had idiosyncratic value

C. Peevyhouse v. Garland Coal Mining Co. (918): Peevyhouse owned a farm with coal deposits and leased premises for 5 years to Garland, Garland carried out “stripmining” from pits and agreed to restorative/remedial work but never did remedial work (CoC $29,000, DiV $300)
1. Outcome: Court awards DiV, because CoC would be disproportionate

2. Dissent: D’s breach was willful and in bad faith, and P insisted upon remedial provision ( D has unfairly received benefits without obligation
3. Note: This was efficient breach beause it would cost $29k to create $300 value
a. Economic Waste: Court thinks CoC would create economic waste

4. However, seems malicious because P would not have leased w/out remedial provision  included

a. Basically, lawyer screwed up and should have requested Specific Performance to show idiosyncratic value to plaintiff’s

5. Problem with Market Value: does not show subjective, idiosyncratic value – what if P had personally valued the land at $30,000?

6. Rule = if provision was incidental to the main purpose in view, and economic benefit grossly disproportionate to the cost of performance, damages are limited to DiV 

a. This decision incorrectly considers that provision to be incidental
Part VI: Defenses to Contractual Obligation

I. Capacity: Incompetence; Infancy
A. Hypothetical I: Mental Illness John asks Mary to build house for $100k, she thinks he’s a deity, cost to cover is $150k, John sues for $50K, does he win?
1.  If John had a reason to know she was unable to act in reasonable manner, then NO (Rest 15(1)b)
2. If she was not able to understand in a reasonable manner, then NO (Rest 15(1)a)
B. Hypothetical II: Intoxication Same details as above, only Mary was drunk when she thought he was a deity…
1. If John doesn’t know she was drunk, he gets benefit of bargain (Rest 16)
2. If John knows of conditions, contract is voidableonly  if Mary is unable to understand nature of transaction or act
C. Borat case: Borat producers got Plaintiffs drunk to loosen them up and made them sign release. Can they rescind?
1. Need to show they would not have done it if they were not drunk
2. Need to show they were induced to drink (which obviously they weren’t)
3. Only misrepresentation is legitimate complaint, because producers falsely represented that the movie would not be shown in the U.S.
II. Defective Assent: Misrepresentation 
1. Elements of Misrepresentation
a. Misstatement, either fraudulent or material
b. Inducement
i. Objective – likely to induce reasonable person
ii. Subjective—likely to induce this person to manifest assent
c. Justifiable reliance
2. Misrepresentation = statement wrong at the time the statement was made
a. Strict liability –no inquiry into promisor’s belief and whether they spoke in good faith 
b. Remedy—Restitution/rescission of the contract, NOT Reliance
i. Only way to get Expectation is to sue in Tort, not contract
B. Halpert v. Rosenthal (966): Rosenthal paid deposit of $2k for house, but inspection revealed termite infestation so he refused to purchase the property or appear for closing. Halpert sued to recover the $19k difference after covering by selling to someone else; Rosenthal claimed misrepresentation bc Halpert continually reassured him that, to her knowledge, there were no termites.
1.  Outcome: Court held that an innocent misrepresentation warrants the granting of a claim for rescission, b/c good faith is immaterial in misstatements
a. Affirmation of what one does not know or believe to be true is just as wrong as affirmation of what is positively false
b. merger clause does not prevent innocent misrepresentations (Rest 476)
c. Speaker who uses unqualified statement does so at his peril
2. Penalty Default Rule: Disclaimer under “as is” clause was improper b/c it wasn’t clear that Rosenthal read it (i.e. buyer needs to sign/initial to make it clear)
3. This is similar to “absolute liability” for any misrepresentations, because more reliance is placed on a positive statement of fact rather than expression of opinion
a. Keep in mind that if buyer hadn’t asked, then seller wouldn’t have fiduciary obligation to disclose
4. Rule = Party induced by fraud may either 1) elect to rescind and recover payment or 2) affirm the contract and sue for damages
5. Note: can’t get Expectation Damages for Breach of Warranty b/c unlike CBS v. Ziff, lack of termites was not the basis of the bargain 
a. Rosenthal also couldn’t get Expectation damages by suing in tort b/c there’s no way to prove deceit 
C. Rest. 159: Misrepresentation = assertion not in accord with facts
D. Rest 162: When a Misrepresentation is Fraudulent or Material

1. Fraudulent if intended to induce manifested assent and:
a. Knows it’s not true
b. Lack of confidence
c. Knows he lacks basis stated
2. Material If maker knows it would be likely to induce the recipient to assent
a. Note: We want to make sure it’s material to prevent promisee from strategically evading promise (as in Jacobs & Young Reading pipes case)
E. Rest 167: Inducement = substantially contributes to person’s decision to manifest assent
F. Byers v. Federal Land Co. (972): Byers bought land from Federal Land Company, after being told by real estate brokers that the land was worth $35/acre. However, it turned out that the land was actually owned by another company who wrote several letters to the plaintiff agreeing to convey the title to him. Carpenter was to lease the land and give it to plaintiff upon execution, but never did so. Additionally, the land was only worth $15/acre.
1. Outcome: Court held that the real estate agents did not fraudulently misrepresent the value of the land, but that the conduct of Carpenter did misrepresent the delivery of possession to the plaintiff
a. real estate agents did not have superior knowledge and their statements were merely an opinion in speculation of land with no definite market value
b. objective standard -- purchaser of land usually understands no definite value can be assigned to property
c. while Federal Land never explicitly claimed ownership of the property, they did misrepresent that possession would be given to plaintiff at once and failed to do so
i. if Byers had paid entire amount on day 1, they would not have been able to transfer the property to him
2. Implicit Misrepresentation =consists not only of words but conduct as well 
3. Unlike Halpert v. Rosenthal b/c price is clearly an opinion, and the market is unpredictable. 
a. Buyer was unjustified in believing seller here b/c they both lived far away from the land and clearly the agent did not know any better
4. Rule = statements of opinion are not grounds for recoverable misrepresentations (UNLESS seller has more knowledge as an expert)
G. Hypothetical: I sell you a car, say I’ve owned it for years but I’ve only owned it for a month. Is this a misrepresentation?
1. No, because all that really matters is my ability to transfer ownership to you
2. Yes, if you place value on my ownership and if that induced you to buy the car
a. If we consider this fraudulent, then it does NOT have to be material
H. Vokes v. Arthur Murray, Inc. (975): Vokes was barraged with flattery, praise, excessive compliments regarding her dancing ability by Arthur Murray to encourage her to purchase additional instruction hours. Ultimately, she had paid $31,090 for increasing ranks of Bronze, Silver, Gold, Lifetime membership without being told her progress was slow and awkward.
1. Outcome: Court held that while usually misrepresentation is to fact and not opinion, this involved a party with superior knowledge failing to disclose the whole truth.
a. Superior knowledge may be regarded as fact even though it would be opinion if the parties were dealing on equal terms
b. The defendants clearly praised her to induce her to purchase more instruction rather than reflecting honest/realistic appraisal of her skills
c. Even if no duty to disclose facts within knowledge, if you undertake to do so you must disclose the whole truth.
2. Note: where parties are dealing at arm’s length with no inequities or unfair practices, Courts will leave parties alone 
3. Policy concern: Court’s view is that certain people need protection (i.e. gym memberships limited to 1 year), but would it better to just let parties figure out?
4. Rule = if someone in position of higher knowledge, we can take opinion as material misrepresentation (Rest 169)
I. Rest 161: Nondisclosure Equivalent to an Assertion when…
1.  Person knows disclosure necessary to prevent a misrepresentation from being fraudulent or material
2. Disclosure would correct a mistaken basic assumption of the other party
3. Disclosure of fact would correct mistake regarding writing / agreement
4. Other person is entitled to know b/c of relation of trust/confidence
J. Rest 164: When Misrepresentation Makes Contract Voidable
1. If party’s assent is induced  and relies upon fraudulent or material misrepresentation 
2. If assent induced by third party as above UNLESS the other party doesn’t know about this and relies on the transaction
K. Rest 168: Reliance on Assertions of Opinion
1. Opinion = express only a belief or judgment as to quality, value, authenticity
2. Recipient may interpret as assertion that 
a.  facts known to other party are not incompatible with the opinion 
b. other party knows sufficient facts to justify forming the opinion
L. Rest 169: Reliance on Assertion of Opinion not Justified UNLESS….
1. Person stands in relation of trust/confidence to the other party
2. Person believes other party has comparatively greater special skill/judgment
3. Person is for some reason particularly susceptible (e.g. Vokes)
III. Duress
A. Rest 175: When Duress Makes Contract Voidable = leaves no reasonable alternative. However, if third-party inducement, then voidable unless other party doesn’t know of duress and relies on transaction (akin to Rest 164(2))
B. Rest 176: Threat improper if
1. crime/tort threatened, criminal prosecution, bad faith civil process threat, breach of good faith and fair dealing, use of power for illegitimate ends
a. Note: Obviously physical much less common than economic duress.
C. Why Not Enforce? Discourage anti-social behavior, and if it’s actually mutually beneficial then encourage the voluntary mutual assent route.
1. Note: If it worsens status quo it’s a threat, if it betters status quo it’s an offer.
a. Hypothetical I: A says “your money or your life” so B signs over bank account. Enforce?
i. No, because not mutually beneficial (if so there would be no need to threaten)
b. Hypothetical II: B has deadly virus, A holds syringe with antidote and demands B to sign over bank account in exchange for antidote, B signs. Enforce?
i. Yes, because there is no obligation to change status quo for the better.
D. Hackley v. Headley (984): Headley went to collect payment for the log delivery, claiming $6200, but Hackley suggested that the estimate should be according to the Doyle rather than Scribner Scale (i.e. $4260). Headley said he was in dire need and risked financial ruin, but Hackley said “so sue me.” Headley later sues on duress and wins, so Hackley appeals.
1. Outcome: Court held that Headley could not claim duress because Hackley threatened only what he had a legal right to perform.
a. In this case, debtors refused to pay on demand a debt already due, despite plaintiff’s self-inflicted financial need and risk of ruin
i. Hackley did not cause Headley to come into financial risk
ii. Hackley has a right to breach if he wants to 
b. There was no unlawful interference to keep other money from reaching the needy plaintiff
2. Policy reason: we want people to feel safe dealing on ordinary terms of negotiation with a party who has professed great need
a. Otherwise, perverse result that needy party would have less recourse, since no one would contract with them  
3. Duress is about bad behavior by defendant, and would be unstable to base it upon plaintiff’s need 
a. Note: Law later evolves in Austin such that even lawful acts count
E. Austin Instrument v. Loral Corp (988): Loral had contract with Navy including schedule of deliveries with liquidated damages for late deliveries and cancellation clause in case of default. Loral initial subcontract went to Austin, then had second subcontract which would be awarded only to lowest bidder for specific items. Austin threatened to cease deliveries under current contract unless Loral consented to increased prices and fully awarding 2nd contract to Austin. Unable to find “cover,” Loral acceded. Austin sued for payment of remainder, Loral counter-sued for economic duress. 
1. Outcome: Court held the evidence shows duress, because Loral had no choice but to accept coerced prices given nature of its contract with the Government
a. Loral had to plan ahead bc threat of liquidated damages, default cancellation or harming future potential contracts with Government
i. Normal legal remedy of accepting breach and suing would have been inadequate given potential loss of contract
b. Loral was justified in waiting until final delivery rather than promptly claiming duress, given fear of further business compulsion
2. Loral also couldn’t just sue for breach b/c Austin is small company, probably judgment-proof from Loral’s loss in liquidated damages /reputation 
a. Alternative might have been to eat the loss this time and deduct from next contract with Austin or just stay away from Austin next time
3. Dissent might have a point b/c Austin’s prices did increase from Vietnam War and Loral was being picky in only looking to past vendors for alternative 
4. Test = 1) breach 2) no free will 3) no reasonable alternative
5. This is modern-day Alaska Packers case of modification w/out consideration, but UCC 2-209 and Rest 89 ended consideration requirement so need to show….
a. GOOD FAITH TEST
i. If Austin behaved opportunistically, then they had no reason to demand higher cost ( lawyer should have presented evidence that prices had gone up (although it’s still questionable they would demand new contract bid in addition to price increase)
F. UCC 2-209: Modification needs no consideration to be binding
G.  United States v. Progressive (992): Crane agreed to sell Progressive a cast iron deaerator at $5217, but because of rapidly escalating material costs said that purchase order would need to be for current price of $7350. Progressive agreed but later refused to pay, so Crane sued for difference.
1. Outcome: Court awarded Crane the difference, because UCC 2-209 says no consideration to be binding if parties act in good faith
a. Crane’s costs had indeed increased, so UCC 2-209 justifies a request for modification
b. Progressive did not act in good faith in secretly intending not to pay
c. Duress argument does not hold because the time period for acceptance had already expired and Progressive at no time expressed protest (unlike plaintiffs in Austin v. Loral or Rose v. Vulcan).
i. Crane had no notice that modification was not freely accepted
ii. If Progressive had threatened breach, Crane might have withdrawn modification
2. Progressive’s error was failing to notify of intention not to pay
3. Rule = injured party voicing dissatisfaction is required to put other party on notice and show them risk of being sued under duress
IV. Undue Influence
A. Rest 177: Undue influence= unfair persuasion of a party who is under domination of the persuader and assumes persuader will not act against his welfare
1. Voidable by victim
2. If third party, voidable by victim unless other party doesn’t know and relies materially on the transaction
B. Odorizzi v. Bloomfield School District (996): Elementary school teacher arrested for homosexual activity, and superintendent and principal came to his apartment immediately after booking/release and encouraged him to resign to avoid humiliation from publicity. He agreed, charges were later dismissed, but district refused to reinstate
1. Outcome: Court reverses demurrer, b/c while no duress, fraud or mistake, there was undue influence because Odorizzi was susceptible and there was overpersuasion.
a. No duress bc threat of legal action was their right, no fraud bc no fiduciary relationship and no knowledge of falsity of claim, no mistake in evaluation of probable consequences.
b. Undue influence = 1) susceptibility 2) overpersuasion
i. Mental and emotional strain of being arrested and not sleeping for 40 hours
ii. Overpersuasion = 1) unusual time, 2) unusual place 3) immediacy 4) consequence of delay 5) multiple persuaders, 6) absence of third-party adviser, 7) no time to consult adviser
c. Principal and superintendent gave high-pressure advice and threatened to suspend and publicize, but if he resigned then promised no effect on chances of securing teaching position elsewhere
2. Unlike Vokes (who depended on false opinion), both parties in question knew the nature of the situation but there was simply a difference in power
3. Policy concern: this risk could be overblown and people might try and use the doctrine to get out of a bad bargain (e.g. get home and realize it’s an ugly dress)
V. Unconscionability
1. Rarely awarded except for in CA
2. Courts do not look at adequacy of consideration (Rest 79) but this is one exception
3. Concern: court being paternalistic and going against “Freedom of Contract”
B. UCC 2-302: Unconscionable Contract (1015)
1. If court finds contract unconscionable, it may refuse to enforce or may limit application of any clause
2. Parties get reasonable opportunity to present evidence as to commercial setting, purpose, effect
C. Williams v. Walker-Thomas Furniture Co. (1010): Walker-Thomas has installment contracts that transfer title only after full amount paid (cross-collateralization “pro rata” diffusion of payment across all items), and default allows repossession not only of the specific good but also goods previously purchased. 1962 Williams bought stereo, default, and Walker replevied all items purchased since 1957.
1. Outcome: Court remanded to trial court to consider the possibility that it was unconscionable, because UCC 2-302 grants courts this power
a. Unconscionability = absence of meaningful choice of one party
i. Focus on circumstances surrounding transaction, and if gross inequality of bargaining power or inability to understand unfair terms, then negate contract
ii. Consider in light of general commercial background and commercial needs of particular case, based on mores/practices
2. Dissent: agrees with Court of Appeals that only Congress can issue corrective legislation to protect the public from exploitive contracts
a. Businesses may take on risk expecting long-term chances, and law has allowed great latitude to parties in making their contracts
i. There are 1000s of installment contracts that will be impacted
3. Unconscionability 3-part test for gross unfairness (usually you need all three)
a. Procedural – disparity of bargaining power removes choice (Technically, P doesn’t need the stereo, but it’s exploitation for the D to sell it to her knowing that she couldn’t pay for it)
b. Substantive – one-sidedness of terms of agreement (pro rata clause is much more far-reaching than any reasonable consumer would expect)
c. Inability of the party to read/understand unfair terms (Carnival Cruise dissent suggests that standard form K should be held to higher standard than what people bargain for)
D. Rest 208: Unconscionable Contract --court may refuse to enforce contract or may enforce remainder without unconscionable term
E. Note: You cannot contract around unconscionability (this would be like getting around good faith, which is consumer’s only recourse)
1. Also, price is never unconscionable, so if a seller’s unfair clause is struck down they can always raise prices, taking away transference of cost-savings
VI. Failure of Basic Assumption: Mutual Mistake
A. Rest 151: Mistake = belief not in accord with facts
B. Rest 152: When Mistake Makes Contract Voidable 
1. When mistake has a material effect on the exchange, then voidable unless party bears risk of mistake
2. Material effect considers relief, reformation, restitution, etc.
C. No ex ante desire to be strategic—just unintended event not due to either party
1. Who to blame when neither party is at fault? The party assuming risk.
2. Just means parties need to think harder about how they draft contract
D. Sherwood v. Walker (1029): Walker agreed to sell Sherwood a cow they thought was barren for $80, but it turned out she was with calf and therefore worth $750.  Walker refused to sell, Sherwood got writ of replevin, defendants claimed K was executory.
1. Outcome: Court held that Walker had a right to rescind and refuse delivery because the cow was different from what both parties contemplated (barren vs. fertile)
a. Mistake was as to substance as a whole and not just collateral quality 
i. parties would not have made contract except on understanding that cow was barren 
2. Dissent: no mutual mistake of fact just differing belief—seller implicitly assumed the risk that buyer more correct in thinking he could get the cow to breed
a. The cow sold was the one delivered, regardless of what happened after the sale formed
3. Contract was silent as to possibility of fertility b/c parties assumed it was barren; too costly to contract for low-probability factor
4. Rule = Party may refuse to execute contract if assent was founded upon mistake of material fact that goes to the substance of the contract
E. Note: Risk allocation is key – rescission if neither party assumed risk
1. Internet Stock Hypo: B purchases stock for $100, falls to $1. Enforceable?
a. Yes, buyer always assumes risk when buying stock
2. Coronation: B pays $100 for room overlooking coronation, coronation is cancelled, usual value of the room is $1. Enforceable?
a. No, b/c party doesn’t reflect possibility of cancellation.
F. Rest 154: When a Party Bears Risk of a Mistake
1. Allocated by agreement of parties, aware at time of contract that he has limited knowledge but treats knowledge as sufficient, or court allocates b/c reasonable to give him risk under circumstances
G. Nester v. Michigan Land & Iron Co. (1037): Contract for pine logs on land for down payment + installments with interest, not to be cut faster than paid for. Both parties had agents assess the quality and sale was to be “as is” with no warranty of quality, Nester took all of the pine and then claimed it was defective and now Nester seeks to enjoin Michigan’s replevin suit and to force Mich to accept 1/2 purchase price b/c logs decayed. 
1. Outcome: Court dismissed injunctive bill and reversed ½ payment to defendant, b/c both parties entered the agreement upon their own estimates as to quantity and quality
a. Sherwood doesn’t apply b/c facts are not the same here –i.e. D did not promise any amount and purchase was upon P’s own guesswork by his own men with no warranty as to quality(buyer assumed risk (Rest 154)
b. Worth noting that Nester was a lumberman with 25 yrs experience, and the contract was not a novice draft + amt/quality was considered for 3 months
2. Note: court does not want to make a new contract for the parties rather than enforce the one they made themselves
3. 4 part test
a. Mistake? Yes
b. Present mistake or later change? Present
c. Essential or basic assumption? Essential
d. Mutual Mistake? Yes, both thought more usable wood than there was
4. Rule = if plaintiff is aware that he has limited knowledge then he bears risk (Rest 154b)
H. Wood v. Boynton (1040): Wood sold Boynton a stone for $1, which turned out to be an uncut diamond worth $500. She tries to give him $1.10 to regain the stone but he refuses.
1. Outcome: Court held that there was no evidence of fraud or mistake to entitle Wood to rescission of the sale and recovering of the diamond.
a. No fraud b/c Boynton didn’t know real value of the stone when he purchased –he was not an expert in uncut diamonds and Wood sold it without further investigation on her own part
b. No mistake b/c both parties thought it was topaz—there was no warranty by either party that it might not be something else
2. Rule = after failing to investigate beyond limited knowledge, a party can’t repudiate just b/c something turns out to be a bad bargain
I. Lenawee County Board of Health v. Messerly (1043): Pickles bought a 600-ft plot with an apt. building to rent from Messerly, which ended up condemned by the Lenawee Board for its illegal septic tank previously installed. Pickles wishes to rescind the contract b/c of failure of consideration and misrepresentation.
1. Outcome:  Court gave no rescission b/c while there was mistake as to the income-producing ability, risk was allocated to Pickles in the “as is” clause.
a. Sherwood Walker = whole substance vs. A&M Land Dev. =quality/value: distinction breaks down in this case b/c there was a mistake of fact affecting both nature of consideration and value (as mistake collateral)
b. The “as is” clause shows that parties agreed any risk of loss from defects unknown would fall on the Pickles (Rest 154)
2. Policy: courts can allocate risk to the superior risk bearer (Rest 154c)
a. Note: Technically, the seller is usually the better risk-bearer b/c they have more knowledge and ability to investigate their own property
3. Rule = part bears the risk when contract allocates risk to him (Rest 154a)
J. Rest 157: Effect of Fault bars avoidance only if fault is failure of good faith/fair dealing
K. Rest 158: Relief Including Restitution Restitution or, as justice requires , reliance
VII. Unilateral Mistake and Duty to Disclose—where only one party is mistaken
A. Tyra v. Cheney (1052): Tyra bid on a contract with an oral estimate of $963 + $2410 +$400 +251 = $4025, but on the written estimate he forgot $963 so it was only $3062. P recovered the discrepancy for the reasonable value, but D claims lower court instruction prejudicial.
1. Outcome: Court affirms verdict for Tyra, b/c a fair preponderance satisfies proof, and defendant offered no testimony regarding reasonable value
a. Jury rightly reached conclusion that the reasonable value was the amount of the bid + $962, so no need to review the verdict
2. Note: Tyra wants reasonable value b/c action for rescission = Restitution Damages (can’t get Expectation if we deem no contract)
3. Reconcileable with Drennan v. Star Paving, where court gave Expectation Damages for detrimental reliance under Promissory Estoppel?
a. Yes, b/c here D knew it was a clerical error and behaved strategically
b. Drennan had sufficient variance in bids that he relied assuming accuracy
4. Rule = bidder can rescind if defendant knew it was an actual mistake
B. Rest 153: When Mistake of One Party Makes K Voidable
1. Effect of the mistake is that enforcement would be unconscionable
2. Other party had reason to know of mistake or fault caused
C. Laidlaw v. Organ (1055): Organ purchased 111 hogsheads of tobacco, but Laidlaw forcibly took them back and withheld them though he paid the promised bills of exchange. Court awarded Organ recovery, but Laidlaw now claims error b/c Organ knew that value had risen from 30-50% but failed to disclose this info.
1. Outcome: Court reverses b/c Organ imposed upon Laidlaw, even though Organ was not bound to communicate price of commodity to vendor
a. Laidlaw asked if there was anything he should know and Organ remained silent( no duty to disclose (
2. What if buyer had paid $50 to an agent to find out when Treaty of Ghent ended War of 1812?...
D. Duty to Disclose

1. Casually vs. intentionally acquired (Kronman)
a. Oil Company Hypo I: Company with oil-predicting machine approaches farmer to buy land and doesn’t reveal likelihood of oil. Sale goes through, oil is found.
i. Not voidable, because they took extra efforts and oil generates more value than farming
ii. incentivize best use of land & allow experts to profit (e.g. intellectual property creates monopoly power)
b. Hypo II: Info acquired from excavation of adjacent building
i. Voidable, because casually acquired = duty to disclose
2. Productive vs. distributive (Cooter & Ulen—makes more sense)
a. Hypo III: Company acquired field, and tipped off Trump, who was soliciting tips and purchased stock from uninformed owner
i. Voidable, because even though not casual it doesn’t increase value –merely distributive
E. Rest 160: Action Equivalent to Assertion if it prevents another from learning the fact
F. Rest 161: Non-Disclosure Equivalent to Assertion: 
1. Where he knows disclosure is necessary to prevent a previous assertion from being fraudulent/misrepresentation
2. Where disclosure would correct basic assumption of other party

3. Where disclosure would correct written mistake

4. Where other person is entitled to know from trust/confidence relationship
VIII. Changed Circumstances: Impossibility and Impracticability
1. Not mutual mistake of present fact, but mistake as to future prediction
a. Technically contract is to protect unforeseen contingencies, but we void where it is impossibility
B. Paradine v. Jane (1061): P suing for 3 years rent, for which D claims he shouldn’t have to pay b/c German Prince Rupert invaded the property and prevented him from profiting from the lease.

1. Outcome: Court held that D has to pay, b/c if a party creates a duty, he must fulfill it regardless of any accident 

a. E.g. Rule = if a lessee contracts to repair a house and it is burnt down, he still must repair it

b. Note: when the law creates a duty, it can be discharged, but when the party creates a duty it is binding

2. Note: the invasion did not remove lessor’s ability to transfer the right to land, and the invasion also did not take away promise to pay (unless this was contingent upon his use of the land) ( therefore, not impossibility

C. Taylor v. Caldwell (1064): Caldwell agreed to let Taylor use Surrey Gardens/Music Hall for 4 concert events for 100L rent each night, but the Hall was destroyed by a fire making this impossible. Taylor sues for the money it lost in print ads + preparation
1. Outcome: Court excuses both parties from the contract (in D’s favor), because the existence of the Hall was an implied necessity of the contract which is now impossible to fulfill

a. Limits Paradine as a “positive contract” whereas this case involved an “implied condition” 
b. Parties contracted for the risk in the contract by saying “God’s will permitting” to acknowledge circumstances preventing performance 

2. Unlike Paradine, thing to be transferred here was completely destroyed

3. Majoritarian default rule = “in the course of affairs men making contract would, if brought to mind, say there should be such a condition”

4. Note: D is technically better risk bearer b/c can get fire insurance, so court’s penalty default rule punishes the non-risk-bearer (Posner would have held for P)

5. Rule = If performance depends upon a condition which becomes impossible by no fault of either party, the performance is excused unless one party has assumed risk
a. Determination of implied condition must be grounded in common sense

D. Rest 261: Discharge by Supervening Impracticability performance made impossible by event which was assumed not to happen, duty to perform is discharged unless circumstances indicate contrary

E.  Rest 263: Destruction/Deterioration failure to come existence, destruction deterioration makes performance impracticable = assumed non-occurrence

F. UCC 2-613: Casualty to Identified Goods 

1. If loss is total contract is avoided

2. If loss is partial, buyer may demand inspection and either treat contract as avoided or accept goods with payment for deterioration

G. Eastern Air Lines v. Gulf Oil Corp (1072): Gulf Oil demanded a price increase with the threat of cutting off Eastern’s jet fuel supply. Eastern ordered injunction to enforce the contract. 
1. Outcome: Court grants preliminary injunction because UCC 2-615 frustration/impossibility is a very strict standard and Gulf foresaw the energy crisis and could have protected itself

a. Frustration/Impossibility means more than merely onerous or expensive, but positively unjust

i. Burden on Gulf to show its real “costs,” not just inflated intra-company profit

b. If contingency is foreseeable, its consequences are outside of scope of UCC 2-615 Impracticability
2. Court was unsympathetic b/c Gulf was doing well, just not profiting as much on specific subsidiary selling old oil at original price fixed by government

3. Impracticability test
a. Unforeseeable event
b. No fault of party seeking to be excused
c. Risk of event not assumed in contract
H. UCC 2-615: Excuse by Failure of Presupposed Condition Delay is not a breach if performance has been made impracticable by contingency which was assumed
1. Seller must allocate production/deliveries among his customers but may include regular customers not under contract as his requirements for further manufacture

2. Seller must notify buyer of delay/non-delivery

3. Comment 4 – increased cost alone does not excuse performance unless due to unforeseen contingency which alters essential nature of the performance

IX. Frustration of Purposes
A. Krell v. Henry (1077): Krell advertised in window, so Henry put down a 25L deposit for a room to view the coronation, with 50L to be paid a few days before the coronation. The coronation was cancelled b/c king got sick, so Henry refused to pay remainder and Krell sued for the 50L, Henry counter-sued to get back deposit.
1. Outcome: Court dismisses the claim, because the coronation was the foundation of the contract, and performance was impossible b/c of the king’s sickness, which was not anticipated by either party and could not have been guarded against

a. 3 part-test circumstances under which we can excuse parties…
i. what was foundation of contract, 

ii. was performance reasonably prevented, 

iii. could this event have been contemplated by the parties? (answer to all 3 is NO in this case)

2. Unlike mistake, because coronation was scheduled as planned at time of K

3. Important that lessor rented apartment specifically for coronation b/c no one would usually rent during daytime like this
4. Honeymoon Hypothetical: suite with hotel expenses but wedding gets annulled, can you get out of deposit to hotel?

a. No, because hotel would be lost-volume seller (Neri boat case) since they can’t rent it out to someone else at the last minute (whereas Krell  could later lease when the coronation did happen)

b. Also, windfall principle that you can’t recover past performance of deposit, although some courts occasionally allow Reliance
B. Force Majeure Clause – company not liable for failure resulting from union strikes, fires, floods, acts of God, war or other conditions beyond control
C. Lloyd v. Murphy (1083): Lloyd leased premises on Wilshire for the sole purpose of displaying/selling new automobiles and servicing/repairing as well. The 1942 government ordered the sale of new automobiles discontinued, so Lloyd waived the restriction and offered to reduce the rent if Murphy could not operate profitably. Murphy refused and vacated to sell cars elsewhere, Lloyd mitigated by renting out and sues for declaratory relief + unpaid rent

1. Outcome: Court held for Lloyd, b/c the war conditions had not terminated Murphy’s obligation since frustrating event was foreseeable and no destruction of value of the lease given Lloyd’s waiver of restriction


a. The absence of any provision in the lease contracting against effect of war suggests that risk was assumed

b.  Governmental regulation did not prohibit business, just limited/restricted profitability, so D could have adapted premises

c. Spike in buying cars indicated rush to buy before government began mobilizing to allocate materials for national defense 
2. Contract here was just less profitable, not impossible

3. Rule = frustration depends on the unforeseeable total destruction of the purpose contemplated

a. Frustration is no defense if destruction was foreseeable
D. Rest 265: Discharge by Supervening Frustration If principal purpose frustrated by event assumed not to occur, duties are discharged unless language/circumstances contrary
E. Risk-Allocation – courts look at who is in better position to bear risk if not allocated in K

My prediction: Flo is going to name the baby something starting with the letter “B.” Think about it.
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