CONTRACTS OUTLINE,

Epstein, Fall 2007

(I got a B+ in the class)
Prima Facie case of contract:

1) Bargain between plaintiff and defendant

2) What the promise was that defendant had undertaken

3) Defendant has not performed that obligation to your detriment

Once state that, have option to deny: was no bargain, or yes there was a bargain, but I performed.  Or yes there was a bargain, but was non performance rather than breach (condition precedent to promise was not performed)

The Legally Enforceable Promise: Basic and Recurring Themes (Chapter 1)

I. Goals of Contract Law

a. To avoid conflict and encourage cooperation—want both parties to gain

b. Deal with private rights--disputes between private individuals, not the state

c. 3 Measures of Damages:

i. Restitution-return what was taken from plaintiff. (Return to status quo)

ii. Reliance-return plaintiff to place he would have been in had he never entered into the contract, or give him sufficient $$ that he is indifferent (time 0 - time 1)

iii. Expectation-give what was expecting at completion of contract.  (time 2-time 1).  (Return to completed state)

1. Where expectation measures are large relative to cost, they are less likely to be applied.

d. Differences between torts and contracts

i. If a presumption/social norm is irreversible, it’s likely to be a tort.  If you have a right to flip the norm by agreement, it’s a contract.  

ii. Torts are moves you’re not allowed to make; contracts can be altered by voluntary means.  Boundaries between the two often blur.

II. Expectation Damages Principle

a. Give damages equal to what makes you indifferent to whether or not the contract had been completed.  Problems arise out of how do you measure this?  Have to ask what was promised and how much it was worth

i. Diminution in value-give the difference in the market value of the thing of the completed contract and what it’s worth now.  Works well if there is no subjective value to what was promised.

ii. Cost to completion-give the cost for the amount of work required to finish the contract.  Works well if there is subjective value.

b. Cases

i. Hawkins v. McGee-doctor performing operation to remove scar tissue stated to patient “I will guarantee to make the hand a 100% perfect hand or a 100% good hand.”  Hand was worse off as a result of the operation.
1. Holding: There was a contract because doctor offered assurances in order to convince father to let him do the operation; the measure of damages is the difference between the value of a perfect/good hand and the value of the hand in its present condition, including any consequences fairly within the contemplation of the parties when they made their contract (expectation damages).  Pain and suffering is not valued in the damages because the plaintiff expected pain and suffering as part of the operation.

ii. Groves v. John Wunder Co.-Groves leased land to Wunder for $105,000 to remove gravel and agreed to leave the land at a uniform grade level with the road.  Wunder deliberately did not do so; it would cost $60,000 to grade, which would only improve the value of the property by $12, 000.
1. Question of Case: What is the proper expectation measure of damages-cost of completion or difference in market value?

2. Substantial Performance: when contractor willfully and fraudulently varies from terms of the contract, he can’t sue and have the benefit of the equitable doctrine of substantial performance. 

3. Court holds that defendants are liable to plaintiff for reasonable cost of doing what defendants promised to do ($60,000).  Theorize that returning land to grade was part of lease price—if didn’t want this, would have negotiated a higher lease price.  Don’t know what the negotiations for the $105,000 entailed—have to figure out cost of compliance of each clause.

4. SUBJECTIVE VALUE issue, which is idiosyncratic to the owner.  If the land has high subjective value, owner will use the money awarded to fix land.  If not, will just take the money.  If the land has no subjective value, then value of performance overcompensates owner.  

5. Problem with this case is it allows for renegotiation after judgment if the land has no subjective value and owner just wants cash.  Want to find a way around this—bar ex post bargaining

iii. Peeveyhouse v. Garland-P leased land for coal mine with the express provision that D would fill in pits and smooth land.  D performed none of these, which would have cost $29,000, but increase the value of the farm by only $300.
1. Court held could only recover $300 on theory that no person can recover a greater amount in damages for breach of an obligation than he would have gained by full performance

2. However, in negotiations for contract, P specifically passed on a $3000 option if gave up right to fix land, suggesting the land had subjective value to them—should have used this as a lower-bound value for restoration of land.

3. End-state problem—last act of performance in contract with no price is often breached—want to write in a clause to deal with breach beforehand.

III. Measuring Expectation Damages

a. Plaintiff’s Election of Remedies: If you take something from me, get my loss or your profit, whichever was better.

b. Market Value/Contract Price Difference: As a general rule of damages in the event of breach, often get the difference in the contract price and market price at time contract was supposed to be performed.

i. Contract for Sale of Goods: Standard damage measure for breach on sale of goods: Damages=contract price-market price(price sold to other person)
1. Have to ask what kind of transaction this is: Sale of Specific goods (your goods) versus sale of goods by description (goods can come from anywhere)

2. Acme Mills v. Johnson-D agree to deliver 2,000 bushels of wheat in sacks to be furnished by P, to be delivered from the thresher, at $1.03.  D admitted breach of contract, but denied P was damaged; pleaded that he threshed his wheat after the time fixed for delivery, and wheat was then worth only 97.5 cents per bushel.  Prior to date of delivery, D sold his wheat to Liberty Mills for $1.16 a bushel.  P argues because of this, D owes him the difference in price between the wheat sold to Liberty Mills and the contract price.
a. Holding: NO DAMAGES awarded because the contract price was actually HIGHER than the market price at the date the wheat was to be delivered—the plaintiff actually SAVED money by the defendant’s breach.

b. Not clear if this is a sale of specific goods or goods by description; if it was a not for specific goods, then it was an individual transaction and D was not legally wrong to sell wheat prior to delivery date to someone else.

ii. Contract for Sale of Land: Same as contract for sale of goods; Standard damage measure= difference in contract price and fair market value.  If no actual loss, no damages.

1. Laurin v. DeCarolis Constr. Co.-P purchased lot from D.  Prior to closing of transaction, D removed gravel from property without P’s approval.  FMV of gravel=$6,480.
2. If deliberate or willful breach, damages should =FMV gravel-cost of labor, because in selling gravel, sold both gravel and services required to remove it.  Cost of gravel is upper bounds on damages. FMV of gravel rather than diminution of land strips D of wrongfully derived profit.

a. Should NOT include cost of labor, as this would overly compensate.

3. Epstein thinks this should be treated as a tort of conversion.  

c. Limitations on Expectation Damage Principle
i. U.C.C. §2-712: If seller breaches, buyer has an obligation to cover the contract if he can find goods in substitution of those from the seller.  If he doesn’t cover, he can’t recover consequential damages

1. Damages that can be recovered are the cost of cover and the contract price together with any incidental or consequential damages, less expenses saved in consequence of breach.
2. Consequential damages-those damages above and beyond cost of contract as a result of the breach.
a. Missouri Furnace Co. v. Cochran-Installment contract for a year for sale of coke.  Fixed price at $1.21.  Seller rescinded contract, buyer made contract with another seller for remainder of year for $4 ton, which was the market rate for such a forward contract at the time, but was lower than the spot market price.
i. Court does not allow difference; says can recover the damages from the breach of contract, but not the difference in the new contract because it is a separate, independent contract.  Probably wrong decision.

b. UCC 2-712 would allow to cover today; If seller, want to make sure buyer states very early on whether it is a cover contract or independent action since they have the option, to prevent ex post opportunism.  

c. Cover-can cover in sport market cover or fixed cost cover.  2-712 gives you the option.

ii. UCC §2-610-Anticipatory Breach section; If you breach before a contract is due, this discharges any duties from the other side and they can try to cover.  Can sue either on the date of the breach or can wait all the time up to when the contract should have been fulfilled.

1. Hochster v. De La Tour-guy hired to be a travelling companion starting June 1st is notified on May 11 that D no longer requires his services, breaching the contract before it is due to be performed.
iii. Neri v. Retail Marine Corporation-Buyer contracted to purchase new boat, put down deposit of $4250.  Buyer backs out after boat has been ordered, sues to get refund on deposit.  Seller later resells boat for profit of $2,579.  Incurred incidental expenses of $674 during time boat remained unsold.
1. Purpose of down payment is to add stability to relationship.  Probability of breach is much lower if have security deposit.  Seller’s reputation is important, so not likely to breach.  Buyer less likely to breach if has down payment.  

2. Result of this case involves UCC provisions:

3. UCC § 2-718: Liquidated Damages-fixed monetary value of damages.  Law treats liquidated damages as upper bound on amount seller can keep from buyer.  If the seller withholds delivery of goods because of buyer’s breach, the buyer is entitled to restitution of any amount by which the sum of his payments exceeds: 20% of total performance, or $500, whichever is lower.  This amount can be reduced further by 2-708(2)

4. UCC § 2-708(2) (Seller’s Damages for Non-Acceptance or Repudiation)- Seller can recover lost profits, the amount he would have made if the transaction had gone forward, in order to put him in as good a position as he would have been had the contract been performed, as well as incidental costs, because were it not for buyer’s breach, he could have sold two boats.

5. Reading these two provisions together, Damages for Buyer in this case are: Deposit value-lost profit-seller’s incidental expenses: $4250-$2579-$675=$997 (seller get $3,253)

iv. Illinois Central R.R. Co. v. Crail-if you are buying wholesale to resale at retail price, but your supplier breaches, you can only recover the wholesale price, not the retail price, because purpose of contract law is to compensate only for injury actually suffered, and if you can replace loss on wholesale market, that’s what you should be compensated for.

d. VP - cost saved=rel + LP  (Formula for how to think about damages in breach of contract.  Each side uses different attack to get at expectation measure of damages, so only need to be able to determine one side.
i. VP=value of performance to innocent party.  Typically equal the contract price.
ii. Cost saved in consequence of breach (future expenditures)=unavoidable loses, have duty to mitigate these.  If seller has delivered performance and buyer just refuses to pay, this is zero and damages are just VP. (UCC § 2-709)
iii. Rel=reliance costs, all money that you as innocent party have spent prior to the time of the other side’s breach.
iv. LP=Lost profit.  Usually assume positive, because don’t enter into agreement without profit expectation.
v. Things to keep in mind when using this formula:
1. When dealing with reliance costs, reliance costs made before the contract may be taken into account.
2. If you can show lost profits to be negative, this can be used to offset reliance costs until the left side is equal to zero.
3. If the damages are large, have to decide whether or not it is in the interest of the two parties to keep to this form or deviate
4. Performance of two sides completely independent in this model; not always the case in real life (ie, construction contracts)
vi. Chicago Coliseum Club v. Dempsey-Dempsey entered into contract to appear in fight and to not appear in any other boxing match prior to the fight.  Dempsey breached contract, stating he was training for another upcoming match when the Club’s insurers tried to contact him.
1. Court recognizes four different stages of damages to think about:
a. Lost profits—Deny this because say too hard to determine-BAD.  Should try to estimate, get range from 0 to gross profits.  To just say it’s zero because you couldn’t estimate severely undercompensates.  Judge only gives reliance costs.  Should have used reliance cost as lower bound.
b. Expenditure that occurred prior to the signing of the agreement before P and Dempsey—prior to signing, these were at P’s risk.  But once he signed, the risk paid off, so Dempsey should be responsible for these damages.
c. Expenditure incurred after signing agreement before the breach-recoverable
d. Expenditure incurred after the breach-- Not recoverable, shouldn’t mitigated.
vii. Security Stove & Mfg Co. v. American Ry. Express Co.-Guy ships packages for exhibition, one he needs doesn’t arrive in time because of the shipping company and the display is worthless.
1. Reliance costs-expenditures both before and after entered into contract.  No lost profits in this case (greater than zero, but not calculable).  No cost saved.  Have to figure out value of performance.
viii. Albert & Son v. Armstrong Rubber Co.-Contract for four rubber refiners; two were delivered on time (1943), but the other two were delivered two years later (1945).  Buyer refused to accept all and sued for breach.  Buyer had built a specific foundation for the refiners
1. SPECIFIC ASSET-if you can’t sell something in the market after a breach because it is needed for a specific purpose in the contract, can have the cost of this asset in future expenditures.
2. Don’t know VP; business was not profitable because war ended.  Future expenditures—rubber wasn’t altered by the breach, so can’t sue for these damages.  Foundation does count as a specific asset.  Allow reliance term to survive; If you can show lost profits to be negative, then this can be subtracted from reliance term.
ix. Mt. Pleasant Stable Co v. Steinberg-Performance contract, profit per unit load of $1.  P bought Cleist horses (bought for $625, sold for $485) specifically for use in D’s trucking.
1. Lost profits easy to figure out-number of loads left times the profit per unit; Court does not allow to recover for loss on horses because says if had completed contract, could only recover for contract price.  WRONG result because horses are a DEPRECIABLE ASSET
2. DEPRECIABLE ASSET—If a depreciable asset is used in a contract, have to consider the change in market value and recover for the change in the asset as a result of the contract if the price has decreased more than normal time depreciation as a result.
a. Recovery for Asset=Amount Realized – Adjusted Basis, where AB is original cost-depreciation and amount realized is the gain or loss from the original basis of the item.  
b. E.g., here, say adjusted basis is $500.  Recovery would be $15 ($485 (sell price)- $500)
IV. Mitigation of Damages
a. In general, have a duty to mitigate to prevent further losses once the contract has been breached.  
b. Rockingham County v. Luten Bridge Co.-Luten bridge contract with county to build bridge; county rescinds contract and notify plaintiff that contract wasn’t valid due to some local politics and construction should be stopped.  After receiving notice, Plaintiff continued to finish bridge.
i. Luten Bridge can only recover for the amount of work done up until notification of breach, including profit or loses up to that point, minus cost saved, but cannot recover for any work done after was told to stop.  Can’t add to damages once contract breached.
c. Performance Contracts
i. When mitigating in employment circumstances, employment found must be “comparable” to job lost.
ii. Duty to mitigate rare in employment contracts; usual negotiate severance pay.
iii. Parker v. Twentieth Century-Fox Film Corp.-Shirley MacLaine (parker) was offered lead in musical film; However, Twentieth century canceled contact and, for the purpose of “avoid[ing] damage to you,” offered to employ plaintiff as a lead in a western, with the same provisions as the first contract.
1. Court held she did not have to mitigate by accepting the offered role because it was not “comparable employment.” Probably should have mitigated if she was doing another film at the time. 

2. In performance contracts like this with stars/famous people, have to take into account reputation and that value of performance isn’t just the amount of money in the contract.

iv. Billetter v. Posell-Lady employed for $75 a week; was told she would have to take a job for $55.  P left and sued for $75/wk salary.
1. General rule on paycuts is can always walk out and take the full amount; no one put in position of being told will be paid less and then have to sue for the difference.  

2. With employment contracts, can’t know left side because don’t VP, can’t use right side because don’t know LP, so best to negotiate severance formulas ex ante into contract.

V. Lost Profits in Damages
a. Can only recover what is reasonably foreseeable by the parties (Hadley)
b. Hadley v. Baxendale-Mill stopped working because of broken crank shaft.  When P took crank shaft to be shipped to manufacturer as model for replacement, told shipping company the shaft must be sent immediately.  Delivery of shaft was delayed, and mill was stopped for several additional days as a result.  P sue carriage company for lost profits as a result of the delay.
i. Carriage company not responsible for lost profits because plaintiff did not inform them of special circumstances.  Suggest if had informed them of special circumstances, they would be responsible.

ii. This case doesn’t reflect reality of carrier business today; most carrier companies will make you insure for item, will only pay up to a certain amount.

iii. If you really need something, send through multiple carries at different times.

c. Globe Refining Co v. Landa Cotton Oil Co.-Contract for sale of oil.  P sent tankers from far away, but D breached contract.  Knew cancelled contract on Sept 2, but didn’t notify P until Sept 14th.  P claims had he known of breach, he could have been supplying himself elsewhere ($2000 damage) and lost use of its tanks for 30 days ($700 damage estimate)
i. Damages not affected by loss of use of tankers—D could have sent tankers from anywhere; assumed risk of selling tankers from far away.

ii. Assumption of Risk formula—Specifically told this DOESN’T work in the UCC

d. Heron II case-P ships sugar to Basra; ship stops 3 times on way, and by the time it gets to Barsa, the sugar prices have changed because another sugar ship had arrived and satiated market.  P sue for loss of profit because of delay.
i. Can’t recover for lost profits; If expected value at time of intended delivery was the same as the expected value at actual delivery, you can only recover the value of interest for delayed shipment.  Because you are selling in the spot market, you don’t know if the price of sugar is going to go up or down, so can’t claim lost profits when you just as easily could have gained by boat being delayed.

e. Victoria Laundry v. Newman Indus. Ltd.- P purchased a boiler for laundry business.  Boiler delivery was delayed; Defants knew at time of contract that P were launders and dyers and wanted to use boiler in business.
i. P can recover for loss of “business profits” during the delay period, but can’t recover lost profits for “exceptionally lucrative contract.”  

ii. Restatement says give lost profits unless too big.

iii. This is wrong in terms of the foresight formula, because if you know you’re going to have this thing you need, you will have both high contracts and low contracts.

f. Hector Martinex & Co v. Southern Pacific Tranp. Co.-D carrier was a month late in delivering dragline which shipper intended to use in strip mining.
i. Foreseeability Doctrine-Full lost profits its awarded because it was known the dragline was going to be used.

g. MindGames, Inc. v. Western Publishing Co.-P had license contract with Western publishing for game.  15% royalty on all games sold, remain in effect until Jan 1993, for another year if paid at least 1.5 million minus royalties paid before then, and option  for subsequent years if paid annual renewal fee of $300,000.   First year paid $600,000 in royalties, dropped after that.  Did not pay the $900,000 to renew contract, but continued to do business for another year. Feb 1994, parties parted.  MIndgames asking for $40 million in lost profits up to the future.
i. Clearly asking for way too much in lost profits.

ii. Lost profits: only time with lost profits was last two years when game sells dropped.  Upper bound will be $600,000, since that’s what collected when sales were good.  

iii. Normally would have termination fees so don’t try to speculate if want out of contract.

h. Freund v. Washington Square Press, Inc.-P granted D exclusive rights to publish book.  Agreement called for $2000 advance plus royalties.  D agreed to publish hardbound edition if didn’t terminate agreement within sixty days of manuscript.  D paid advanced, but merged with another company and ceased publishing hardbacks.  Never terminated agreement, and refused to publish book in any form.
i. Cost of publication NOT appropriate measure of damages because would put P in far better position than he would have been if contract had been performed.  Allow P to recover nominal damages
ii. Cost of damages to non-breaching party can’t be measured by amount saved by breaching party! (here, that would be cost of publication)
i. Fera v. Village Plaza, Inc.-P signed lease to open a “book and bottle” shop in d’s shoppoing center.  P’s space was given to another tenant, and D’s offer of alternative spot was refused because it was unsuitable.
i. If there is some injury, don’t preclude recovery just because lost profits are speculative and hard to prove; DOESN’T mean you just assume them to be 0.
ii. New Business Rule:  Hard to predict lost profits, but should find some method of estimation that will be lower than actual damages (which are too hard to prove) and more than 0.
VI. The Restitution Alternative
a. Goal of restitution  is to try to return wronged party to the status quo ante.
b. Statute of Frauds-In most instances, an oral contract is valid.  However, certain arrangements, by statute, must be evidence by a writing signed by the parties sought to be bound to be valid.  If arrangement is fully executory under contract covered by statute of frauds, essentially you lose all your profits and have no reliance or restitution costs.
i. Fully Executory: promises have been made, but nothing has been done on them yet—gap between promise and performance.
ii. Arrangements under the statutes of fraud (almost all have exceptions):
1. Contracts for the sale of an interest in land
2. Contracts for sale of goods for a price exceeding a specified amount ($500 or more in UCC, § 2-201)
3. Promises “to answer for the debt, default, or miscarriage of another”  (suretyship or guaranty)
4. Contracts “not to be performed within one year”
5. Contracts in consideration of marriage.
iii. Purpose of statute of frauds is to improve security of transactions and prevent fraud. 
iv. Exceptions
1. If the defendant has gained something from the plaintiff, this can be recovered. (Restitution)
2. If plaintiff has somehow improved property, contract can be enforced because improvements suggest an agreement. (See Seavy v. Drake, Reliance on promise, p. 13)
c. Quasi-Contractual Relief (restitution): situation in which the plaintiff has conferred a benefit on the defendant for which the defendant is not contractually liable to pay.  Designed to avoid injustice by preventing unjust enrichment of D to the detriment of the P.    Quasi-contractual relief may be sought in:
i. An unenforceable contract (such as one under the statute of frauds) if there is unjust enrichment 
ii. A material breach of contract—if an enforceable contract is materially breached, restitution damages may be awarded instead of expectation damages; typically more will be recovered in restitution
iii. No contract involved, but the plaintiff has conferred a benefit on the defendant by rendering services, had the reasonable expectation of being compensated for the value of the benefit, D had reason to know of P’s expectation, and the D would be unjustly enriched if he were allowed to retain the benefit without compensation.
d. Boone v. Coe-D owned farm in TX, made verbal contract with P to rent them the farm, and told them he would have a house ready on the farm for them.  P travelled for 55 days from TN, D refused to let them occupy house and form.  
i. This case falls under the statute of frauds because it is an oral contract on which the defendants had not yet received any benefit, so no unjust enrichment, so not an exception to statute of frauds.  P can’t recover.
e. United States v. Algernon Blair, Inc.-Subcontractor brought action against contractor.  Contractor refused to pay for crane rental, so subcontractor claimed this was material breach and ceased work after completing 28% of its work.  Brought action to recover for labor and equipment furnished.  Had sub completed contract, it would have lost more than it made.
i. Albert rule (if lost profits are negative, then reliance costs are diminished) doesn’t work in this case because the breaching party got the benefit of work  done, so the Albert rule would lead the breaching party better off in virtue of the breach.
ii. Quantum Meruit- plaintiff in quasi-contractual situation is entitled to the reasonable value of his services in order to prevent unjust enrichment. Here, this will give more than expectation damages since it was a losing contract.
iii. How to deal with material breach to prevent recovering more than performance price
1. Write in clause into contract to say in event of material breach, can only recover up to performance price, no matter what expenses you spent
2. Negotiation-start to list things that constitute material breach at front end.
3. Arbitration and cure provisions—if material breach, get arbitrator within certain time frame to decide if it really is a breach.
f. Britton v. Turner-P agreed to work on D’s farm for one year, for $120 a year.  P quit after 9 ½ months, claiming in quantum meruit.
Stark v. Parker-action to recover balance due for services rendered on D’s farm.  D admitted P performed the  service and that he had paid him from time to time, but that P was supposed to work for a year, for a sum of $120, and P voluntarily left service before the year was up, without any fault on part of D. 

i. Whether or not you allow recover depends on whether or not it is a minor breach or a major breach and whether or not contract is entire.
ii. Entire contract: one in which the performance of the worker is a condition precedent to payment he is to receive.
iii. If minor breach in installment contract, gets $10 and has to keep working.  If major breach, can get all $120.

iv. If entire, doesn’t get any.  Perhaps because bulk of work is harvest time and quit before harvest.  Have to look at circumstances.  Different from contract for sale of goods because if you don’t like them, reject them, but can’t reject work that’s already been done.

g. Kearns v. Andrew-P owned land was trying to sell to D.  D became dissatisfied with contract, but agreed to go through with it if P made certain alterations.  P did this, but D refused to complete the purchase.  Alterations had made house less saleable, but P did sell property for slightly less than first contract.
i. Allowed to recover expenses to make property idiosyncratic to buyer, but not allowed to recover costs to alter back if other party backs out.

h. Pinches v. Swedish Evangelical Lutheran Church-Building wasn’t built to specifications.  Fault of both P and D’s architect.  Would be impossible to fix defects without taking building partially down and rebuilding.
i. Court gives diminution in value to be subtracted from contract price rather than cost to repair since both parties are at fault.
ii. If MULTIPLE parties at fault, try to divide loss by number of parties that are equally responsible.

iii. If the original contract would allow a surplus for the defendant, want to preserve the same scale of surplus when dividing damages.

i. Schwasnick v. Blandin-Lumberman contracted to cut timber on D’s land left job when D, claiming defective work, refused to pay a salary installment.
i. Since guy in breach willfully quit, only entitled to be in same position as he was before.  In quantum meruit in this case would risk overpayment.

j. Vines v. Orchard Hills, Inc.-P makes down payment on house, but his employer transfers him and he can’t go forward with the contract.  Seeks to recover down payment, though the breach was theirs.  Seller was able to resell house for much more than first contract price.
i. Court: Person in default can recover some of the money they paid if it unjustly enriches defendant, but allows plaintiff a very heavy burden of proof to prove damages were less than down payment and can recover.

ii. Epstein’s view: should follow industry standard, because the property sellers are in the better position to estimate damages and set the standard.  In housing industry, usually 10% of sell price is damages.

iii. Don’t deviate from industry standard because looks like penalty damages rather than liquidated damages, which aren’t ok.

iv. The price the item is resold for cannot be taken into account when determining damages—can only take into account the value of the property at the time of the breach.
VII. Contractual Controls on the Damage Remedy
a. Liquidated Damages-fix damages as a specific money value in the contract before hand.  Liquidated damages must be a reasonable sum; if they are too high (a penalty) or too low (disclaimer), the court might not allow it, even though they were agreed to in the contract.

i. UCC tends to increase validity of liquidated damages clause.  Good to figure out damages ex ante because it is easier to calculate and can increase expected utility if there is a dispute because it’s easier to resolve, and parties themselves are valuing what the damages are worth to them.
(FREEDOM OF CONTRACT

ii. Often better than expectation damages on administrability front because in a world without full information, expectation damages are hard to determine.

iii. Pacheco v. Scoblionko-P is planning on sending his child to camp; contract includes a statement that a $500 deposit won’t be refunded after a certain date.  After a later date, no refund of any amount paid to that date wouldn’t be refunded and would constitute liquidated damages for cancellation of the contract.  P withdrew his child after the later date and sued to recover the amount paid to date.
1. Important thing to determine is whether or not it was reasonable for liquidated damages in this case.  Want to find out if the camp would be able to cover (ie, had a waitlist), or if it is hard for them to cover because of the late date.  Can look at industry standard, but at some point worry about industry standard being set by collusion.

iv. Muldoon v. Lynch-P and D entered contract in which P were to complete a monument at cemetery for dead husband using Italian marble, and would forfeit $10 a day for every day late beyond the stated time for completion.  Marble was procured in Italy, but delayed for nearly two years due to transportation problems.  P claimed were due to rest of sum owed under contract; D claimed the sum of 10 dollars a day was liquidated damages and had to be deducted, which would reduce the payment left from nearly $12,000 to only $4000.
1. Court: Liquidated damages clause was invalid because it was wildly high and was a penalty, not damages.

2. If have a contract with idiosyncratic preferences, want to put risk of delay on person with idiosyncratic preferences.  Avoidable risks go to party on ground with best position to avoid it.  May want contractor to be able to indemnify whoever he is buying marble from for shipping delay.

3. If no penalty clause, have a hard time measuring intangible “grieving” damages.

a. Could use value of interest on money damage as a lower bound for damages since you can’t calculate psychic damages.

b. Important to put why you need damage clause in contract—here, Mrs. Muldoon won’t last forever, unlike monument, so important to have it finished.  Not straight line depreciation on value.

v. Wilt v. Waterfield-D had contracted to sell P farm for $19,000.  D had paid $1900 on purchase price; D breached contract and sold farm to someone else for $26,000 (and paid $1900 to agent).  Contract had close that if a party fails or neglected to perform his part of the agreements, pay liquidated damages of 10% sale price.
1. Epstein view: clause technically doesn’t apply because guy did not fail or neglect contract technically, because still had contract when sold to someone else.  Thinks clause ought not to apply unless it’s clear that it creates a specific option for seller saying if seller got better offer, entitled to accept that and refund with interest/penalty all money to other side.

vi. City of Elmira v. Larry Walter, Inc.-Contractor (D) abandoned work on parking garage.  P had to get another contractor to finish project.  Contract stated that since damages for delay are impossible to determine, was entitled for $1,000/day liquidated damages for delays.  
1. Usual rule for delay is risk is on the builder where he has control.  However, this isn’t a delay, but abandonment, and clauses for delay don’t work for abandonment.  Want a lump sum payment for abandonment so you can optimize going forward (otherwise, owner can delay in finding replacement to drive up damages)

vii. Yockey v. Horn-Business partners enter settlement agreement for failed relationship.  Clause that parties would not voluntarily participate in lawsuit against the other, fixing liquidated damages at $50,000.  One party did testify against the other.
1. Court upheld liquidated damage clause because it was hard to measure damages because no idea to what extent voluntary testimony hurts.  Variance in estimates high, but looking at the nature of the business (reputational effects), $50,000 looks reasonable, so court lets stand because can’t do any better.

viii. Massman Constr. Co. v. City Council of Greenville, Miss.-P was constructing bridge across river; clause had liquidated damages for delay.  Bridge was delayed, but it did not matter because state on other side was even further delayed on finishing road, so bridge did no good.
1. No liquidated damages because no harm by delay; Allow to recover under genuine preestimate unless events manifest themselves to show this off the charts because of some unanticipated circumstances.  Look at event as way to invalidate in cases where there is no harm.

ix. Samson Sales v. Honeywell, Inc.-P contracted for burglar alarm.  Burglar alarm contract had clause stating that the agreement didn’t bind company as insurer of property, and had clause limiting liquidated damages to $50.
1. Clause not allowed because too low; company trying to get less than what the breach would actually cost them.

VIII. Enforcement in Equity
a. Specific Performance-when you actually get whatever the contract is for.  Defendant has to perform obligation, rather than s imply paying damages.
i. Subject matter of contract should be rare or unique and damages hard to estimate (same for injunction)
ii. These work especially well in contracts for sale of land because land is unique and all you have to do is convey the deed, which the sheriff can do.

1. Once contract for sale of land, we treat property as if owned by buyer.—“equitable interest in property in vendee.”

2. Recordation of deed-to give third parties notice of contracts so if they enter into a contract where the land already has a contract, know they are breaching and first purchaser will prevail.
iii. Don’t work well for construction contracts (because if you already have an unreliable contractor, don’t want him finishing) or performance contracts (don’t want to force someone to perform against their will).
iv. Doesn’t work well for ordinary sale of goods because most goods are fungible and there is a constant market flow, making consequential damages easier to measure.  Sometimes give sp if nature of good makes it hard to cover (Tomato case)

v. Usual rule is that you give specific performance to one side, you have to give it to both.

b. Injunction-prevent defendant from performing something that would interfere with contract (ie, prevent him from selling goods to someone else)

c. Manchester Dairy System v. Hayward-P entered into contract in which he had to sell to ass’n all dairy products produced on farm.  Ass’n pay monthly base price and distribute balance of year’s net earnings among members.  Clause stating would be difficult to assess damages, so $5 per cow liquidated damages, and in event of a breach, Ass’n entitled to an injunction to prevent breach or decree for specific performance.
i. Want specific performance or injunction in this case because of business model of association—if you can’t get injunction/specific performance, worry about others defaulting, which is a huge externality and causes the other association members to bear a higher cost(tragedy of the commons situation.

ii. In sale of perishable goods, injunction tantamount to specific performance because if can’t sell to anyone else, might as well sell to P because otherwise stuff just rots.

d. Van Wagner Advertising Corp. v. S & M Enterprises-Michaels leased space on the exterior of her wall in Manhattan to P for a period of three years with an option period of 7 more years.  P erected illiuminated sign and leased it to Asch Advertising for 3-year period commencing March 1, 1982.  On Jan 22, 1982, Michaels sold building to D, a land developer.  Michaels informed P of sale in August, D sent letter to P cancelling lease pursuant to clause in contract stating “Lessor or its successor may terminate and cancel this lease on not less than 60 days prior written notice in the event of a bona fide sale of the building to a third party unrelated to lessor.”
i. Court: Damages should be awarded through expiration of P’s lease.
ii. Two uses of the land (development and builboard) incompatible.  Unclear to whom “lessor or its successor” is referring to in the contract.  Bad drafting.

iii. D should have exercised option immediately and renegotiated if P wanted to come back

iv. Specific performance denied, billboard would have to stay up for specific performance—specific performance would be inequitable because would be disproportionate in harm to D and its assistance to P.

e. Curtice Bros. v. Catts-P, operator of canning plant, sued for specific performance of contract wherein D, a farmer, had agreed to sell his entire tomato crop from specified land.  Plant has known capacity, which is used to estimate amount of tomatoes needed, and only for a certain time during the year.
i. Specific performance is appropriate in this case because the ability to cover in the spot market would be very small, since there wouldn’t be many free tomatoes on the market and their price would be high (most in these forward contract).  Damages would be very hard to estimate, and P would have to try to induce others to breach their contracts to cover D’s breach.  Market dislocation would be bad.

f. Fitzpatrick v. Michael-Lady is nurse/companion of old man, who has promised if she remained with him for rest of his life, he would pay her $8 a week, and would leave her his house by will of life estate.  After two years, old man tossed her out.  P asked for specific performance of contract.
i. Case is not covered by statute of frauds because it COULD be performed within a year and partial performance has already occurred, and there wasn’t full payment because the life estate was deferred compensation.

ii. Damages would be hard to determine because of the nature of the life estate, which is a function of age.  

iii. Specific performance not appropriate because it’s a service contract and don’t want to force someone to accept service of someone they don’t want.

iv. Court should, however, have given partial specific performance to the extent it doesn’t require forced unwanted association by making him uphold his end of the bargain (leaving life estate, set up fund for her wages).

g. Lumley v. Wagner-D, opera singer, engaged in contract to which an exclusivity clause was added by her agent.  D made another engagement for larger sum and abandoned agreement with P.
i. Can’t force D to sing and damages are hard to estimate, but read contract as exclusive right and enjoin her from singing at second opera house.

ii. Third party who employed her separately in this case is free riding on first guy’s advertising, knew about first contract.   Want to prevent free-riding.  Period of exclusivity is crucial for this sort of performance. 

h. Covenants Not to Compete

i. Clause that blocks you from working for someone else in competition/opening your own store in competition after you stop working for person you have covenant not to compete with

ii. In order to be enforceable, time limit can’t be excessive and person must bring something to the other side above and beyond their native talents (like property that could be enjoined—trade secrets)

iii. E.g., Fullerton Lumber Co v. Torborg-manager with covenant not to open own lumber store for ten years quit and opened lumber store; court held clause was unenforceable because the time limit was excessive and it was an unreasonable and illegal restraint of trade.

i. Specific Performance in Leases

i. City Stores Co. v. Ammerman-shopping center trying to get zoning approval; D in writing promised P that if it supported their application, P would be given oopportunity to become one of D’s major tenants with rental and terms equal to other major department stores in center.  D later refused to lease P site in center; P sue for specific performance.
1. Specific performance is appropriate; trying to figure out lost profits and reliance costs would be extremely hard.

ii. Grayson-Robinson Stores v. Iris Constr. Corp-Iris aggred in writing with Grayson to rent him a building.  Agreement called for arbitration of disputes, empowering arbitrator to award equitable relief including specific performance.  Iris informed Grayson couldn’t go forward with project because of difficulty borrowing funds unless Grayson paid more rent.  Grayson refused.  Arbitrators entered an award ordering Iris to proceed with the improvements in accordance with lease.
1. Court uphold arbitrator’s award of specific performance.  Important for courts to enforce arbitration agreements to make the system go, but in this case, Grayson really couldn’t find the money and had to settle.

The Domain of Legally Enforceable Promises (Chapter 2)

I. What’s an Enforceable Promise?

a. Commercial arrangements of straight business nature with consideration are generally considered an enforceable legal arrangement, whereas purely social arrangements aren’t (see chart)—but what happens when you get a situation in the middle?  
b. Probabilities of enforcement increase as go from oral to formalized because there is more evidence and the more effort you put into a contract, the more seriously you will take it (cautionary function)
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II. Gift Promises
a. Usual rule for conditional gift is the promisor doesn’t get anything—no expectation of return performance because it is driven by “natural love and affection”

b. Gifts are completed only by delivery—completed gift requires outright delivery and intention that the ownership of the thing be transferred over to someone else.  

c. Nudum Pactum non obligea-a “bare promise” with no consideration is not enforceable.  Bare promises not enforceable until completed, and then can only be set aside for duress, incompetence, etc.  Need reliance or consideration to move out of bare promise.

d. Congregation Kadimah Toras-Moshe v. DeLeo-old guy was ill, made oral promise in presence of witnesses to give Congregation $25,000 after his death, which the Congregation planned to use to convert a storage room in the synagogue into a library.  Oral promise never reduced to writing.
i. Promise is unenforceable; No consideration or reliance and would be against public policy to enforce an oral promise against an estate.  Unclear if there was undue influence (get third party advisor to protect against this).

III. Consideration

a. Two elements necessary to constitute consideration:

i. A bargained-for exchange

1. Each side hopes for a gain.

ii. That which is bargained for must be considered of legal value, either a benefit to the promisor or detriment to the promisee.

b. Doctrine of Mutuality: Consideration must exist on both sides of the contracts (must be mutual obligations) (applies ONLY to bilateral contracts)

c. 2nd Restatement(p. 206)-§ 71-for consideration to exist, there must be something that was bargained for and given (or promised to be given) in the exchange.

d. Part performance allows you to keep what was transferred, but doesn’t entitle you to the rest that’s due (Installment/multiple gift rule—Duncan v. Black)

e. Legal Value

i. Courts will usually not question the adequacy of consideration.  Exceptions:

1. Token consideration: if consideration is a token, almost totally devoid of value, it will usually be treated as a gift rather than bargained-for consideration and not be legally sufficient.

ii. Detriment to promisee—detriment includes doing this he is under no legal obligation to do AND also refraining from something that he has a legal right to do.

1. Hamer v. Sidway-Uncle promises his nephew $5000 if he refrains from drinking, gambling, using tobacco, and swearing until he becomes 21.  Nephew does all these things, sues Uncle’s estate for money.
a. Promise is enforceable.  Consideration was that he restricted his lawful freedom of action in accordance with the agreement.  Does not matter that it may benefit him morally, legally it was to his detriment.

f. Fisher v. Union Trust Co-Father gives daughter deed.  She gives him $1.  He pays the mortgages on the property until his death, at which point no one pays and the mortgage is foreclosed.  Daughter doesn’t think should have to pay mortgage because deed was a gift.
i. There was no consideration—the giving of the dollar was a joke rather than actual consideration.

ii. Property was not given—if you want to make sure it is a gift, must pay off the mortgages so the property is free of encumbrances.  
g. Schnell v. Nell-Man agreed to pay three people $200 each because his wife had left this to them in her will, thinking the property was tendency in common (shared while alive, not after death), but it was joint property with right of survivorship (surviving spouse gets it all); they each gave him a penny in consideration.
i. No consideration: In an exchange of fixed value, this is clearly an unconscionable contract because one cent is clearly nominal.  Epstein would probably allow enforcement since the guy was trying to fix mistake.  Should have given as outright gift or put in trust.

h. Duncan v. Black-D sold man land with 65 acre allotment for cotton planting.  Following year, P requested that D make the same arrangement in regards to the allotment, but D refused.  P sued for damages
i. INSTALLMENT/MULTIPLE GIFTS RULE: D does not owe P damages because there was no consideration.  Each gift is individual—just because you pay the first one does not mean you have to pay all the others.  Each is subject to discrete application of the nudum pactum rule.

ii. Epstein doesn’t like this result—thinks you should be able to make promise to transfer property not yet in existence.

i. Promises Grounded in the Past

i. In general, if something has already been given or performed before the promise was made, it will not satisfy the “bargain” requirement since it was not given in exchange for the promise when made.  Therefore, no consideration.  For consideration, one thing has to be an inducement to the other.
1. Exception: If services were performed by the promisee at the promisor’s request, the new promise to pay will be enforceable.
a. Lampleigh v. Braithwaite-D in jail asks P to secure release, P does so, D thanks him and promises to pay him £ 100; D later refuses to pay.
i. This is enforceable.  Had he only requested, would not be enforceable because too vague.  Had he requested and it was performed, it would be worth quantum meruit.  D himself naming price takes care of valuation problem.
b. Mills v. Wyman-A father, D, writes to promise to pay P expenses incurred for the care D gave to his adult son.  
i. The promise is unenforceable because nothing was paid and no services were rendered directly to the father.
2. Exception: Debt Barred by a Technical defense: If a past obligation would be enforceable except for the fact a technical defense to enforcement stands in its way, such as a statute of limitations, the courts will enforce a new promise if it is in writing or has been partially performed. (ie, statute of limitations is defeasible by subsequent promise).
3. If the person making promise for past action received some sort of material benefit from the action and has a moral obligation to compensate the promisee, then this will be valid consideration.
a. Webb v. McGowin-P is about to drop a block over a loft when he notices D standing below; he falls with block, injuring himself, but preventing harm to D.  D promises to pay him $15 every two weeks, which he does until he dies, and then D’s estate refuses to pay, claiming there was no consideration.
i. The promise is enforceable; consideration was material benefit and a moral obligation and made in a necessity situation.
ii. Void promise-if you think you have an obligation to pay money and pay money under a mistake, you can recover the money
iii. Unenforceable promise-if money is given, money is considered discharge of obligation even if you can’t legally sue—no right to recover the money.
IV. Reliance on a Promise (Alternative to consideration) (Promissory Estoppel)
a. If someone relies on a gratuitous promise to their detriment, the promise can be enforced.
b. If there has been no change in position or cost on reliance incurred, a gratuitous promise can be reversed.
c. Restatement § 90-A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only be enforcement of the promise. 
d. Seavey v. Drake-D gave P a tract of land in a parol agreement, which D occupied and built buildings on. After D’s death, P asked for specific performance.   
i. The promise is enforceable because the expenditure in money or labor was induced by the donor’s promise and counts as consideration.  This also illustrates an exception to the statute of frauds.
e. Kirksey v. Kirksey-P lived on public land, which she would have secured had she stayed.  After her husband’s death, D, her brother-in-law, invited her to live on a house in his land.  P abandoned the public land and moved into D’s house.  D later kicked her out.
i. Was a conditional gift because if she reneged, he wouldn’t lose anything.  The promise should be enforceable because her giving up the public land and moving was a sacrifice and a detrimental reliance on the promise.
f. Ricketts v. Scothorn-Shopgirl quit working when her grandfather tells her he promises to pay her $2000 a year.  Action to recover the money from his estate.
i. No bargain because grandfather wasn’t asking for anything in the note.  However, evidence of witnesses say that grandfather told her non of his grandchildren worked, so she shouldn’t have to.
ii. Promise is enforceable (Relying on the promise of money, she quit her job, which is a change in position (doesn’t matter if change might actually be for the better)
g. Allegheny College v. National Chautauqua Count Bank-D promised to give a $5000  to college on her death, talks about as obligation on one side of paper and as a gift on the other.  Pays $1000 a year later on account.  Reneges on her promise during her life.  30 days after her death, the college sues for the $4000.
i. Cardozo suggests agreement to name fund after D is sufficient to give consideration, ties acceptance of $1000 to getting the other $4000
ii. Epstein doesn’t like this opinion—just because you get first installment shouldn’t create obligation to pay the rest, thinks oversimplification of consideration. 
h. Applying Nudum Pactum to Commercial Arrangements
i. Prescott v. Jones- insurance policy about to expire, company sent letter that would renew policy unless heard otherwise, guy thought it was renewed, but his buildings burned down and turned out it wasn’t renewed because he hadn’t said anything.
1. No insurance coverage; Acceptance requires words or other overt action.

2. Don’t want to have acceptance by silence because that would essentially give him a free option for a month before payment due—if it burns down in month, claim was renewed.  If doesn’t, claim wasn’t renewed and shouldn’t have to pay.

ii. Siegel v. Spear & Co- D agrees to store furniture for P (P had bought furniture from him) and tells P he will get insurance for it.  No insurance was purchased, and the furniture was destroyed in a fire.  P sues D for the loss.
1. There was consideration for agreement to insure because P relied on D’s promise that he would buy insurance; otherwise, P might have purchased his own insurance.

2. Roman rule on gratuitous bailment (Epstein likes): if gratuitous bailee, must bring to goods you accept as bailee the same level of care you would give your own goods.

3. Can give repudiation when it is still possible for other side to do something (ie, obtain insurance on his own)

iii. First National Bank of Logansport v. Logan Mfg. Co.-Bank promises to loan Ps $100,000 if they will open a business in the town.  After a few loans not equal to the $100,000, bank refused further loans.  P sued bank for damages as a result of refusal to loan.
1. There was a promise, even though there was not a contract.  Participation in the business had been suggested by the bank, which represented to P they would provide the financing.  Ps relied on this promise to their detriment, meeting the elements of promissory estoppel under restatement 90.

2. Bank should have put in clause that getting loan was subject to their best effort

3. Epstein wouldn’t have treated this as a promise.

iv. Mahban v. MGM Grand Hotels-Shop in hotel had lease clause permitting either party to terminate if the leased premises are damaged or destroyed to such an extent that they cannot be put into tenantable condition by Lessor within 180 days after such damage or destruction.  Fire damaged hotel.  About ten weeks later, P received letter from D stating that targeted date for reopening and stating plans for reconstruction must be submitted for approval.  P relied on letter by ordering merchandise to restock; P later received letter terminating lease.
1. Promise can be enforced; Letter sounds like a waiver to the release clause (which was proper because fire is a frustrating event), so P was proper to rely on it.

v. Stearns v. Emery-Waterhouse Co.-D gave P an oral contract for five years if he would quit his current job and move to Maine to take a new job.  P did, and D fired him after 2 ½ years.
1. The oral contract was covered by the statute of frauds and was not enforceable.

2. There was no reliance by moving because every employment offer is going to cause you to quit your old job.

V. Precontractual Obligations

a. Common law doctrine that an offer (proposal of an exchange with no consideration) is ordinarily revocable by its maker until the offer is accepted.  Sometimes exceptions to this.

b. Questions to ask when considering if Precontractual obligations should be enforceable

i. Is the stuff definite enough from which a contract could be inferred?

ii. Are there damage norms that can be used to guess on the damages incurred?

c. Options-I promise to hold something available for you, but you don’t have to take it.  Gives you an advantage with a particular commodity. One sided obligation entered into in hopes of gaining something in unstable markets. Generally enforceable.

i. 2nd Restatement § 87: Option Contract: (1) An offer is binding as an option contract if it (a) is in writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time; or (b) is made irrevocable by statute.  (2) An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice.

ii. Thomason v. Bescher-D formed contract, signed under seal, in which they promised in consideration of the sum of $1 to sell to P a tract of land provided that Thomason demand the a deed and give $6000 before a certain date.  Prior to P giving money, Ds revoked the option.  P sued for specific performance.
1. P is entitled to specific performance.  Options are enforceable regardless of reliance in order to induce the other party to take it seriously.

2. Treat as strict obligation enforceable up to the end of the exercise date of the option.

iii. Goodman v. Dicker-Emerson radio company tells P it will give him a franchise, then after P buys equipment for the store, told him the franchise would not be granted.
1. “At will contract”-don’t have to have a reason as to why someone can throw you out of the contract (like employment contracts, generally)—efficiency in mutual arrangement: either side can quit/fire at any time, but not likely to because of cost of finding new employees.

2. D responsible for paying P’s reliance costs.  Precontractual arrangement on promissory estoppel.  

iv. Hoffman v. Red Owl Stores, Inc.-P was interested in opening a Red Owl grocery store (D).  D told him the amount of capital would be enough, suggested he run a grocery store for a few months to gain experience.  Found a site for the store, sold practice grocery store, moved to new town.  D told them more capital was now needed, at which point he terminated the contract.
1. Court: Would be injustice not to give P some measure of relief.  Justice required compensating P’s reliance interest.  Could recover reliance costs for sale of bakery, downpayment on land, and personal moving/rental costs.  Amount awarded for sale of grocery store was too large and case was remanded to determine damages.

d. Subcontractors 

i. James Baird Co. v. Gimbel Bros.-A subcontractor mistakenly calculated the wrong price for its bid on a contract, which the general then used in its bid.  The subcontractor stated they were offering the prices for “prompt acceptance after the general contract has been awarded.”  P felt there was a contract, D didn’t recognize existence of contract.
1. Learned Hand’s opinion: because the letter stated looking forward to your acceptance, suggested there had to be a return letter on acceptance, and held for the Defendant.  

2. Why this was wrong: in mass produced, highly competitive multi-party arrangements, have to assume everyone is agreeing to play by standardized rules to make the system work.

3. ACCEPTANCE BY USE Doctrine: general rule of subcontracting that if you use a sub’s bid and get the main contract, you’re bound to use that bid and must send notice to sub the same or next day after you learn you get the general contract.  Prevents opportunism in post acceptance stage by big shopping.  Exception to general rule that says acceptance must be communicated by offeree to offeror for contract to be valid.

a. If you use the acceptance by use doctrine, no need for promissory estoppel because it’s a bilateral contract.

ii. Drennan v. Star Paving-General contractor used sub’s bid, which turned out to be wrong and sub said he would have to charge more.  General refused to accept higher price.
1. When offeror’s aim is to induce the offeree to rely on the offer and to make commitments of its own on the basis of such reliance, waives the requirement of consideration and turns the offer into a binding promise.

2. Traynor got this one wrong by treating it as one-sided estoppel, staying that using the bid is not treated as separate promise to sub.  Should be, otherwise could shift bids among subs after awarded general contract, which would destabilize relationship b/w sub and general.

3. If sub makes mistake, sub eats costs.  Sub can get out if the mistake is the contractor’s. 

How and When Promises Become Enforceable (Chapter 3)
I. Mutual Assent
a. Each party must agree to the same bargain at the same time and form a meeting of the minds.  Actual subjective meeting of the minds is not necessary; courts use an objective measure, by which each party is bound to the apparent intention that he manifested to the others.  
b. Need to have perfect congruence between terms known/available to the buyer and seller.  At the minimum for sale of goods, need to ID thing being sold and the cost being paid.  If there is no mutual assent, the contract won’t be enforceable.
i. 2nd Restatement § 20 (Effect of Misunderstanding):  
1. There is no manifestation of mutual assent to an exchange if the parties attach materially different meanings to their manifestations and
a.  Neither party knows or has reason to know the meaning attached by the other; or 
b. each party knows or each party has reason to know the meaning attached by the other.
2. The manifestations of the parties are operative in accordance with the meaning attached to them by one of the parties if
a. That party does not know of any different meaning attached by the other, and the other knows the meaning attached by the first party; or
b. That party has no reason to know of any different meaning attached by the other, and the other has reason to know the meaning attached by the first party.
ii. If you are aware of an ambiguity and the other party isn’t, you have a duty to tell him.
iii. If you can establish there is an ambiguity on the basis of investigation with little/no cost based on information you already have, then you should have known of the ambiguity under Restatement 20.
iv. If someone makes a mistake prima facie, the responsibility is on the person who made the mistake.  On the other hand, if you have reason to know of the mistake, then the liability starts to shift.
v. Two independent references for the same terms where there is ambiguity
1. Raffles v. Wichelhaus (Peerless case)-P contracts with D to sell him cotton, to be shipped from Bombay on the ship Peerless.  Wichelhaus (D) was referring to a ship sailing in October named Peerless, whereas Raffles (P) was referring to a ship sailing in December named Peerless.  D refused to accept cotton.
a. Because there was no “meeting of the minds” as to which ship the cotton was to sail on, there is no contract.  
2. This problem is solved by finding ways to specifically identify goods.  In the case of ships, they added identification numbers. 
3. Perfect Tender Rule: unless and until the stuff which is tendered is exactly the same thing which was bargained for, then there is non performance under the contract.  
a. Under American law, you can reject an imperfect tender only in cases of difference.  You can’t force people to take substitute goods.
vi. Disjunction of Information
1. Flower City Painting Contractors v. Gumina Constr. Co.-Sub (Flower) insisted it was required to paint only interior walls of individual units of apartment project, not exteriors.  This was Flowers first sub job; it demanded additional compensation, Gumina sued, alleging the contract was for the exteriors as well.
a. Epstein thinks should have held for Gumina.  In mass transaction type contracts (such as construction), you want fixed rules that the new players have to adapt to, rather than forcing established players to adapt to newbies.
vii. Evasive Acceptance
1. Embry v. Hargadine, McKittrick Dry Goods Co.-P told his employer he would quit unless D gave him another contract.  D replied “Go ahead, you’re all right.  Don’t let it worry you.”  D alleges it was not his intention to promise a contract extension to P.
a. Court: The objective measure seems like D had the apparent intention of offering a contract; what his inner intention was does not matter.  His evasive acceptance was basically trying to give himself a free option, which we don’t want to allow, so we will construe evasiveness in favor of the defendant.
b. Usual rule: If continue to work for someone after the expiration of a term arrangement, the contract is at-will for the same term.
viii. Kabil  Developments Corp. v. Mignot-P alleged an oral agreement that D would provide P with helicopter services for a construction job.  D denied a contract, stating that after they had inspected the site, they had told P the site was neither safe for helicopters nor economic.  Question of whether or not to allow evidence that P wants to introduce by which he says what he thought the contract meant.
1.  When you have evidence like this, have to ask:
a. Is the evidence probative (tends to prove truth of particular issue) or prejudicial?  Evidence to be let in has to be really distinctive or unique and really need it, as opposed to something that will prejudice the jury.
2. Is it fair to ask each side why they did what they did?
a. This is going to introduce a lot of subjective evidence, so probably shouldn’t let in if it would be more prejudicial than probative.
II. Offer and Acceptance
a. Offer
i. General Rule that offeror is master of his offer
ii. Offer can be revoked prior to acceptance.
iii. How do you tell what’s an offer looking for an acceptance, and what’s an invitation to deal?  
1. No mechanical formula, have to look at language and circumstances.
2. Moulton v. Kershaw-salt seller sends letter stating “we are authorized to offer” a certain type of salt and price, “shall be pleased to receive your order.”  P replied with “you may ship me 2000 barrels of salt, as offered in your letter.”  D notified P of their withdrawal of the letter the day after P’s reply was received.
a. This was a business advertisement, not an offer.  The language cannot fairly be construed into an offer, did not sell “sell” or specify the amounts it had to sell available.
b. Epstein would treat this as an offer with a bunch of implied conditions-only offering to sell what’s on hand on a first come, first serve basis.
iv. Advertisements—advertisements are usually construed as invitations for offers.  In some circumstances, court treats offer where the language of the advertisement can be construed as containing a promise, where the terms are certain and definite, and where the offeree(s) is clearly identified.
1. Lefkowitz v. Great Minneapolis Surplus Store-D publish advertisement stating it will give away a mink stole for $1, first come, first served.  P, a man, was the first there.  D refused to give him the stole, stating that the offered was limited to sales to women.
a. Offer valid for P because there was nothing left open for negotiation; if wanted to exclude men, have to state this in advertisement.
2. Carlill v. Carbolic Smoke Co.-company offers that £100 will be rewarded to anyone who properly uses their carbolic smoke ball and still catches the flu; states that they have placed £1000 in a fund to show sincerity.  P, on faith of advertisement, used the product and got the flu. D argued there was no consideration, so it wasn’t a valid offer, and that it was not intended to be taken seriously.
a.  D must perform on their promise.  Putting money in fund suggests the offer was serious, and P relied on it.
b. This is acceptance by use—don’t have to notify company before you start using product.    Once you have started using the product, you have the  option to finish.  
b. Acceptance
i. If offer and acceptance are made simultaneously, usually no ambiguity about whether or not there was acceptance.  Problems arise when lag in time of offer and acceptance.
1. Mailbox Rule: Acceptance by mail (or similar means) creates a contract when the acceptance is put in the mail, rather than when it is received by the offeror, unless the offer stipulates otherwise.
a. Morrison v. Thoelke-Purchasers executed a contract for sale and purchase of property and mailed contract to buyers on Nov 26.  Sellers executed acceptance of the contract and placed it in the mail on Nov. 27.  Prior to receipt of the contract, sellers called and repudiated the contract.  
i. The contract is valid because the offer was accepted by mailing the acceptance; cannot be revoked after acceptance.
ii. 2nd Restatement § 63: Time when Acceptance Takes Affect.  Unless the offer provides otherwise,
1. An acceptance made in a manner and by a medium invited by an offer is operative and completes the manifestation of mutual assent as soon as put out of the offeree’s possession, without regard to whether it reaches the offeror; but
2. An acceptance under an option contract is not operative until received by the offeror.
iii. Acceptance by performance: If a contract is unilateral, it can be accepted only by performance.  These contracts have an implied term that once you start, you have the option to finish.  If you start, you must finish to get whatever the bargain was for (can’t get half recovery for half performance).  Acceptance and performance are finished simultaneously.
1. Petterson v. Pattberg-D offered to P to give him a discount of a mortgage if he paid it off by a certain date.  When P presented himself at D’s door to pay the mortgage, D refused to take the money and said the mortgage had been sold to a third party, so it was necessary for P to pay the third party the full amount.
a. This is a case where performance and rejection take place simultaneously; court has to make decision on who wins.
b. Court reads this as the only possibility is acceptance by performance; felt P had to notify D the he was going to pay off mortgage before doing so.
c. Epstein would treat this as an offer with two options: either can say will pay within time, or just pay in ten days without telling him before hand.  Would say that once perfect tender is extended, should be treated as an acceptance even under unilateral contract.
d. Modern view is that you can’t pull an offer as tender is being offered.
2. 2nd Restatement § 45-Option Contract Created by Part Performance or Tender.
a. Where an offer invites an offeree to accept by rendering a performance and does invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it.
b. The offeror’s duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer.
3. If unilateral promise is offered and someone accepts without knowing the offeror is dead, you allow them to complete performance, but have duty to mitigate once they learn of death.
c. If it is unclear whether acceptance is by return promise or by performance, the acceptance is at the choice of the offeree.
i. Davis v. Jacoby-P’s aunt and uncle were ill. Parents wrote to P and husband that if they would come down and care for them, they would inherit everything in their estate (about $150,000) after the death of both aunt and uncle.  P wired to D that they would come.  D committed suicide before they arrived.  Was found that info about will D had communicated was incorrect, and everything was in fact left to nephews.  P continued to care for aunt until her death; asked for specific performance on D’s promise to leave everything to P.
1. Court held that the offer to enter into a bilateral contract was accepted by P’s return letter and specific performance should be granted.  Would make no sense to treat this case as a unilateral promise because if the guy dies first, you still have to care for the wife.
2. Epstein says could argue that D was not in position to make offer because he might be under undue influence or incompetent (near end of his life, committed suicide, had stated to P that he couldn’t trust anyone but P).-->have to think about undue influence and competence when dealing with a transaction that takes place near to death.
d. 2nd Restatement § 36: Methods of Termination of the Power of Acceptance
i. An Offeree’s power of acceptance may be terminated by
1. A rejection or counter-offer by the offeree, or
2. Lapse of time, or
3. Revocation by the offeror, or
4. Death or incapacity of the offeror or offeree.
ii. In addition, an offeree’s power of acceptance is terminated by the nonoccurrence of any condition of acceptance under the terms of the offer.
III. Limited and Indefinite Promises
a. If a promise is indefinite in some way, does it kill the bargain or just mean there are problems filling the gaps? (
old view was that it killed it, modern view is can still work with it

b. Reasonable terms can be inferred by the court to fill in missing or vague terms.
c. Good Faith Agreements: an implied promise can furnish mutuality if the court implies a promise to use best efforts/ good faith to follow contract.  Have to make an honest and considered judgment about proposals being put before and try to figure out how you would solve them with reference to some sort of industry standard.
d. Doctrine of Mutuality: Consideration must exist on both sides of a contract for a bilateral contract to exist.  In agreements where one party has become bound and the other has not, the promise is “illusory.”  Courts may use the good faith doctrine to imply mutuality.
e. 2nd Restatement § 77: Illusory and Alternative Promises.  A promise or apparent promise is not consideration if by its terms the promisor or purported promisor reserves a choice of alternative performances unless
i. Each of the alternative performances would have been consideration if it alone had been bargained for; or
ii. One of the alternative performances would have been consideration and there is or appears to the parties to be a substantial possibility that before the promisor exercises his choice events may eliminate the alternatives which would have not been consideration.
f. Davis v. General Foods Corp.-P wrote D with an idea for a recipe.  D wrote back that they would examine her idea, but “only with the understanding that the use to be made of it by us, and the compensation, if any, to be paid therefor, are matters resting solely within our discretion.”  Used her recipe and did not compensate her.  P sue for quantum meruit.
i. Court held that D’s letter can’t give rise to a binding agreement because it was an unlimited right to decide later on the nature/extent of performance(makes the promise illusory.  No quantum meruit, though, because the terms were to indefinite.
ii. Lesson: Don’t trust people to be fair.  Create some sort of register to show the idea was yours.
g. Nat Nal Service Stations v. Wolf-P, service station operator, sued D wholesalers to recover discount on fasoline purchases.  Oral agreement that so long as P purchased its gas through D and they accepted the same, D would pay P a discount.
i. Nothing to bring this within statute of frauds (capable of being performed within year)
ii. Agreement was one at will and for no definite or specific time.
iii. Neither party were bound to do anything at any time—until P had offered to place order and D had accepted, no legal obligation.  Neither party had obligated to deal with the other.  Each time P offered to buy gas was a separate contract and the discount specified became due, but neither party was obligated to enter into another such contract.
h. Obering v. Swain-Roach Lumber Co.-P made agreement with D that if P bought farm for timber, agreed to sell the land to D, reserving the right to remove the timber.  P bought farm and tried to give the deed to D, who refused.  
i. The contract became binding because of a good faith obligation once P bought the land.  P had good faith obligation to bid on land, D had good faith obligation to buy land from P once P bought it.
i. Wood v. Lucy, Lady Duff-Gordon-D, a “creator of fashions,” employed P, who had the exclusive right to decide where to place her endorsements and license her designs.  In return, she was to have ½ of “all profits and revenues” derived from any contracts he might make.  P kept his part of the agreement, but D broke it by placing endorsements without P’s knowledge.  D claimed there was no mutuality because he had a right to do so, but didn’t have to.
i. Court held for P; contract was mutual because he bound himself, which he wouldn’t do if he wasn’t going to get anything out of the agreement.  Business agreement would not make sense unless he had an implied good faith obligation to do his best to promote her products. 
j. Output and Requirements Contracts
i. Output: I’ll buy whatever you supply (or whatever limits are set)(uncertainty falls on buyer
ii. Requirements: whatever you need, I’ll supply(uncertainty falls on seller
iii. Historical doubt over whether output/requirement contracts would be enforceable because they seem a one-sided obligation that flunks the doctrine of mutuality.  Use good faith element to help keep these contracts alive.
iv. U.C.C. § 2-306-Output, Requirements, and Exclusive Dealings
1. A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded.
2. A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale.
v. Lima Locomotive & Mach. Co. v. National Steel Castings Co.-Written agreement that seller will furnish all of buyer’s steel casting requirements for the remainder of the present year at agreed on prices; buyer agree to furnish on or before the 15th of each month the tonnage they wish to order for the following month.
1. Contract is valid and had mutuality.  Output contracts imply exclusivity, only way to get out of contract is to go out of business or get supply from somewhere else.  Strong mutual arrangement because requirements done to standard customary arrangement of business
vi. Feld v. Henry S. Levy & Sons, Inc.-P made contract which D agreed to sell and P to purchase all bread crumbs produced at D’s bread factory for a certain period of time.  Bread crumb making was an ancillary business for D.  D decided making bread crumbs wasn’t profitable, stopped making them and dismantled his machinery.  D claimed contract didn’t require him to manufacture bread crumbs, only to sell all those he did make.
1. Court held for P.  Since bread crumbs were only a small part of D’s business and he wasn’t going to go bankrupt by taking a loss on it and there was a contractual right to cancellation, good faith required continued production until cancellation, even if there was no profit.    
vii. Sun Printing & Publishing Ass’n v. Remington Paper & Power Co., Inc.-P agreed to buy and D to sell 1,000 tons of paper per month for 16 months.  Price for shipments was set for four months; after that, the price and its duration were to be agreed on by the two parties, with the price being no higher than the contract price for news print charged by the Canadian Export Paper Co.  When time for renegotiation arrived, D gave notice contract was imperfect and disclaimed for the future an obligation to deliver.  P took the ground that price was to be ascertained by resort to an established standard and demanded that D deliver 1,000 tons at Canadian price.  
1. Contract fail for indefiniteness in price and duration terms.
2. Modern UCC: if some reasonable basis to set remedy, treat as enforceable
3. Epstein’s answer: SURRENDER!  Buyer should surrender on price term (the Canadian one) and use the implied duration (a month, since it’s what they had been using) in order to keep the contract alive, because lose more by losing the contract than they do by paying the slightly higher price.  Thinks you should use standard forms and implied terms to keep deal going rather than kill it as Cardozo does here.
viii. Empro Mfg. Co. v. Ball-Co Mfg., Inc.-Empro and Ball were in a preliminary negotiation for Empro buying Ball.  Parties signed letter of intent and continued to negotiate on terms.  Ball wanted security interest in the land under the plant, Empro refused to yield.  Ball began negotiating with another company, Empro sued claiming letter of intent obliged Ball to sell only to it.
1. Court held that letter of intent was in no way binding.
2. Epstein doesn’t like this decision: thinks should imply good faith negotiation agreement to continue going on with negotiation.  Again, thinks should SURRENDER on sticking point if you want exclusivity and are this far along in negotiations.  Negotiations are expensive, so should capitulate on terms to go through with deal.
ix. 2nd Restatement § 33-Certainty.
1. Even though a manifestation of intention is intended to be understood as an offer, it cannot be accepted so as to form a contract unless the terms of the contract are reasonably certain.
2. The terms of the contract are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy.
3. The fact that one or more terms of a proposed bargain are left open or uncertain may show that a manifestation of intention is not intended to be understood as an offer or as an acceptance.
Identifying the Bargain (Chapter 4)

I. Parol Evidence Rule: when applicable, the parol evidence rule renders unenforceable oral agreements entered into prior to the adoption of a written contract.  When the parties to a contract express their agreement in writing with the intent that it embody the full and final expression of their bargain (complete integration of agreement), any other expressions, written or oral, made prior to the writing, as well as any oral expressions contemporaneous with the writing, are inadmissible to vary the terms of the writing, unless they help explain ambiguities in the writing.

a. When considering whether or not to allow parol evidence, have to ask:

i. How costly is it to get in that additional evidence (usually very expensive)

ii. Is it going to make things better or worse?

b. Case in which parol evidence is useful is when stated terms in agreement reflect a trade usage that is different from its literal usage.

c. Epstein’s rule: In order to allow parol evidence to override, have to prove by clear and convincing evidence.

d. 2nd Restatement § 209: Integrated Agreements

i. An integrated agreement is a writing or writings constituting a final expression of one or more terms of an agreement

ii. Whether there is an integrated agreement is to be determined by the court as a question preliminary to determination of a question of interpretation or to application of the parol evidence rule.

iii. Where the parties reduce an agreement to a writing which in view of its completeness and specificity reasonably appears to be a complete agreement, it is taken to be an integrated agreement unless it is established by other evidence that the writing did not constitute a final expression 

e. 2nd Restatement § 213: Parol Evidence Rule

i. A binding integrated agreement discharges prior agreements to the extent that it is consistent with them.

ii. A binding completely integrated agreement discharges prior agreements to the extent that they are within its scope.

iii. An integrated agreement that is not binding or that is voidable and avoided does not discharge a prior agreement.  But an integrated agreement, even though not binding, may be effective to render inoperative a term which would have been part of the agreement if it had not been integrated.

f. 2nd Restatement § 214: Evidence of Prior or Contemporaneous Agreements and Negotiations.  Agreements and negotiations prior to or contemporaneous with the adoption of a writing are admissible in evidence to establish

i. That the writing is or not an integrated agreement

ii. That the integrated agreement, if any, is completely, or partially integrated

iii. The meaning of the writing, whether or not integrated

iv. Illegality, fraud, duress, mistake, lack of consideration, or other invalidating cause

v. Ground for granting or denying rescission, reformation, specific performance, or other remedy.

g. 2nd Restatement § 216: Consistent Additional Terms

i. Evidence of a consistent additional term is admissible to supplement an integrated agreement unless the court finds that the agreement was not completely integrated.

ii. An agreement is not completely integrated if the writing omits a consistent additional agreed term which is

1. Agreed to for separate consideration, or

2. Such a term as in the circumstances might naturally be omitted from the writing.

h. U.C.C. § 2-202: Final Written Expression: Parol or Extrinsic Evidence: Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented  
i. by course of performance, course of dealing, or usage of trade (Section 1-205, 1-303) or by course of performance (Section 2-208); and 

ii. by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement.

II. The Effects of Adopting a Writing

a. Mitchill v. Lath-D owned house they were selling to P.  According to P, D orally promised and agreed to remove the icehouse on the property, but this was not in the written agreement for conveyance.
i. Hold for D and not allow parol evidence.  Feel that if there was an agreement about the icehouse, would have been in the conveyance agreement.  Mrs. Mitchill should have refused to sign until the icehouse was turned down.

ii. Court uses a three part test to decide if the parol evidence should be admitted:

1. Regarded as collateral to main transaction?  Collateral: related, but not intimately so, because icehouse not subject conveyance, and once and for all act that not is for creation of easement/covenant

2. Is there some contradiction?  If the written agreement contradicts what the oral assertion is, why would you believe one over the other?  By contradiction, don’t mean the agreement is silent on something—if the agreement says party talked about question and both agree on something, but oral agreement directly contradict this, that’s contradiction.

3. Whether or not would be more or less natural to expect particular term wouldn’t be incorporated into the agreement? 

III. Interpreting the Promise

a. 2nd Restatement § 212: Interpretation of Integrated Agreement: (2) a question of interpretation of an integrated agreement is to be determined by the trier of fact if it depends on the credibility of extrinsic evidence or on a choice among reasonable inferences to be drawn from extrinsic evidence.  Otherwise a question of interpretation of an integrated agreement is to be determined as a question of law.

b. Frigaliment Importing Co. v. B.N.S. International sales Corp. (The Chicken Case)-P contracts to buy chicken from D.  D claims chicken means any bird of that genus that meets contract specifications on weight and quality, including stewing chicken.  D claims chicken means boiling and frying chickens.
i. Court: burden on proof is on the person who wishes to create the narrower meaning of the term.
ii. What evidence can be used to help sort out the ambiguity:

1. Trade usage

2. Course of dealings between the two parties

3. Price/description of goods evidence.

iii. Lesson: BE SPECIFIC, because parol evidence is a pain to deal with.

iv. Court held for the defendant because P did not meet burden of proof on the narrower meaning.

IV. Contracts without Bargaining

a. U.C.C. § 2-207: 
i. A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms. 
ii. The additional terms are to be construed as proposals for addition to the contract. Between merchants such terms become part of the contract unless:
1.  The offer expressly limits acceptance to the terms of the offer;
2.  they materially alter it; or
3.  notification of objection to them has already been given or is given within a reasonable time after notice of them is received.
iii. Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract. In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act.”
b. 2-207 was enacted to reform common law mirror-image rule and reject the last-shot doctrine which accorded undue advantage to the mere order in which forms were sent.

i. Mirror-Image Rule: offer must be accepted exactly without modification.
c. Common law rule understanding would state that additional terms count as a counteroffer; under 2-207, only counts as a counteroffer if you say it is.

d. Richardson v. Union Carbide Indus. Gases, Inc.-Buyer and seller both had conflicting indemnity clauses in their contracts.   Neither side objected to the language.
i. 3 approaches for dealing with conflicting clauses:

1. Majority view: Knock-out rule: the conflicting terms knock each other out and, if necessary, are replaced by suitable UCC gap-filler provisions.

2. Minority view: offeror’s terms control because the offeree’s different terms cannot be saved by 2-207(2), because that section applies only to additional terms.

3. Least-adopted view: assimilates “different” to “additional” so that the terms of the offer prevail over the different terms in the acceptance only if the later are materially different.

ii. Court adopts the knock-out rule.

e. ProCD, Inc. v. Zeidenberg-P, ProCD, had complied information from telephone directories into computer database.  Sells CDs at a lower price for personal usage, higher for trade use.  Shrinkwrap contract on box limits use of application programs and listings to noncommercial purposes for lower priced CD.  Zeidenberg bought consumer package and used it for commercial purposes.
i. Court: shrinkwrap contracts are enforceable unless their terms are objectionable on the grounds applicable to contracts in general.  Everyone knows about these situations, can return item if you don’t like the terms.
ii. Never quite sure in these situations who the offeror/offeree is and when the contract is completed.

f. Goods Shipped/Services rendered before an agreement that they’re part of a contract arrangement

i. If there is no kind of antecedent business relationship between the parties, you get absolutely nothing when render services/goods under these circumstances and the other party can treat them as a gift

ii. When there is a long-standing business relationship between the parties

1. Hobbs v. Massasoit Whip Co.-P sent eel skins in the same way four or five times to D.  He sent some to D, who kept them for some months until they were destroyed, but did not pay for them.  P received no notice that D declined to accept the skins.
a. If there is a past business relationship, once the goods are delivered, D can still reject them if they are not the right type or condition; however, he has to either inform the seller he doesn’t want them or keep the goods and pay for them.

b. If the goods have been in the buyer’s possession for such a long time that the seller assumes the title of the goods has passed, then risk of destruction falls on buyer.  If passed period by which you normally give notice, silence counts as acceptance.

V. Mistakes, Misrepresentation, and Nondisclosure

a. Generally, the costs of mistakes lies on the party that makes mistakes.  This gives incentive to make fewer mistakes.  

b. Misrepresentation(Know possibility of error, request information about error from other party to the transaction.  If nondisclosure in response to request, treat as misrepresentation or concealment(source of error is one party, victim of error is the other party.  If you induce error in another individual, causal responsibility may shift back to you.  Always causal question is whether person who receives info is willing to accept risk that it might be false.  

i. If someone doesn’t have fraudulent intention and gives away info for free, generally person who receives it has to take risk that it’s false.  

ii. If mistake on one is because of conscious fraud of other, then risk goes on person committing fraud.

iii. Leaves cases in middle of negligent non-disclosure—no definite, clear treatment—Past negligent mistakes (such as carelessness of auditor that gets used in later deal) will generally create some degree of actionability at some time.  

iv. Misrepresentation.  Generally broken into two situations:

1. Active Concealment—create liability for financial or physical loss

2. Non-disclosure—treated as falsehood

v. If you tell something which is true at time make it and discover info later that makes it false, further duty to disclose information to correct previous misimpression—asymmetry of information important 
vi. Laidlaw v. Organ-P negotiated to buy tobacco.  When he asked D about the price of tobacco, D did not tell him in an increase in price that was bad for P, even though D knew.

1. If there is equal access to information, one side is not required to tell the other the info.

2. If one party asks the other for info that is about to become widely diffuse, you are under a duty to disclose the information and refrain from transacting.

3. There is no duty to disclose private information.
c. Fiduciary Duty Cases

i. If reposed trust so not dealing at arm’s length, to the extent that there is mutual ignorance of some fact, risk fall on person with fiduciary duty.

ii. “self-dealing”-- deal on behalf of someone else and on behalf of yourself (usu. Bad position)

iii. Should get independent advice to try to prevent mistake/misrepresentation in fiduciary duty

iv. Jackson v. Seymour-P sold land to her brother that neither knew had workable timber on it.  Brother later discovered timber and made profit from it.  Stated he would have paid more for the property had he known about the timber.
1. P is allowed to recover the value of the timber; the general rule about public information does not apply because this is a relationship of trust, and the risk is on the person with more information.
d. Mistake is the fundamental attribute of the thing agreed on—error in substantia

i. Size of mistake has to be very large

ii. Has to change nature/essence of thing from what people thought it was to what it is

iii. When one or both parties has made error in substantia, invalidate contract at least before transaction, maybe even after

iv. Debate on whether mistake can be unilateral or must be bilateral.

v. Limitations on invalidating:

1. Anything less than this will never do

2. If attribute in question is under active consideration of the party, then it is no longer something which no one considered—becomes known unknown and argument is if both aware of situation, each person takes risks of their position.
vi. Sherwood v. Walker (cow Rose of Aberlone case)-P perspective buyer of cow, D seller.  D suggests cows might be barren; P buys cow for price of meat worth.  Turns out cow is pregnant and worth a lot more.  D refuses to deliver cow as a result
1. Court: contract is void because the contract was made under a mistake (mutual error)—it was an error in substantium
2. Error in substantium conditions: if both parties agree contract was formed under conditions that turn out not to be correct.  Have to have a sharp discontinuity between two states of the world so know what they are and a sharp differential in value between the two states.

3. Dissent: Both parties understood that breeding cows are worth more than non breeding cows, knew there was a possibility she was a breeding cow, so risk of mistake falls on seller.  Just discontinuity on the possibility according to each.

4. Epstein thinks both opinion and dissent are right in some respects depending on whose version of the facts you take to be true.  Ideally, if you’re unsure about what something is, price it accordingly to reflect the probability of each state (ie, if 50% barren and 50% breeding, price half meet worth plus half breeding worth)

5. Don’t want to set aside differential estimates in probability for mutual error, because that’s part of what the market does.

VI. Changed Circumstances Justifying Nonperformance (Impossibility or Frustration)

a. Frustration: assume state of world at time of formation of valid contract was okay, then there was some supervening event of sufficiently large size that it renders the contract from that time forward suspect.

i. Traditional view was from that point forward the contract rendered unenforceable if nothing had been done by either side.  If something has been done, then may be only future performances will be discharged.  Exception:  If somebody has assumed the risk by agreement of the event which has in fact occurred, then the contract will trump the doctrine. 

b. Paradine v. Jane-Jane leased land, which was invaded by an army.  Paradine sue for rent during this time.  Jane claims wasn’t in possession of land at time, so shouldn’t owe rent.
i. Jane owes rent because since he leased the land, a lease is essentially buying the land for a period of time, so the risk falls on the person leasing the land.

c. Taylor v. Caldwell-Contract to rent music hall for a few days (license), but the hall burns down.
i. Both parties are excused from contract.  Because it’s a license rather than a lease, it’s not clear who the risk falls on.  Contract was fully executory, so P only has lost profits.  However, since the guy isn’t likely that the guy burned down the building just to get out of the contract, excuse defendant under circumstances where strongly bonded by his own circumstances and it’s not worth trying to impose further liability for lost profits.

d. Krell v. Henry-D rented P’s room to watch coronation procession.  Paid down payment, but not the remainder after the coronation procession was cancelled.  P sue to recover the remainder.
i. Court: Implied purpose of the contract was to view the coronation; the purpose of the contract is frustrated by an external circumstance.  P cannot recover the remainder.
ii. If an external event occurs that neither of the two parties can prevent and it frustrates the purpose of the contract, let parties out of contract.
e. Frustration/Impossibility in Standardized contracts:
i. Construction contract: risk of loss in construction shifts to owner when he takes the keys.
1. Tompkins v. Dudley-guy building schoolhouse, almost done except for some cosmetic stuff, when building burned down.  Owner had not yet taken possession of the property.  Action by P to recover money it had paid to builder as the building had progressed and damages for non-completion.

a. P can recover damages for nonperformance.  The builder takes the risk until the owner goes into possession of the building.
b. To prevent situations like this, parties should get an insurance policy that covers whoever bears the risks at a time, rather than having each party take out a separate policy.
ii. Carriage Contract/ Commercial Impracticality
1. Restatement § 467: for a party to be excused from a contract because of commercial impracticability, the added expense must be “extreme and unreasonable.”
2. American Trading & Prod Corp. v. Shell Int’l Marine Ltd.-Shipper was hired for a charter for voyage (flat fee) to ship cargo from Texas to India.  On the way to the Suez Canal, the Canal was closed due to war.  The ship then went around the Cape of Good Hope, doubling the route.  Owner sued for extra compensation, which the charter refused to pay.  Owner claimed that the transit through the Suez Canal was a specific means of performance and the supervening destruction render the contract legally impossible, allowing him to recover in quantum meruit.

a. Passage through the canal wasn’t exclusive method of performance; P cannot recover additional amount because commercial impracticability only allows recover for extreme and unreasonable expense, which this wasn’t (increase only 1/3 of agreed upon price)
b. Charter for the voyage (flat fee), owner takes risk if the contract takes longer than expected.  In a charter for time, the risk is borne by the person renting the boat.
f. Conditions that might count as supervening possibilities:
i. Labor disputes
ii. Buying in market in which prices for inputs of seller are determined by regulatory agency
iii. Supervening illegality because of wartime controls
1. Lloyd v. Murphy-guy leases site specifically for auto dealership, but govt prohibits selling automobiles due to war. 
a. Lease not invalidated because likely knew prohibition would occur.  As a leasor, you take the risk (back to Paradine v. Jane)
iv. Vis Major (acts of god)—natural occurrences that throw everyone off-kilter.
1. Foreseeable—serious warning as to why building (or whatever) is signaled out for heightened risk.  Risk allocation here is one that is harder to excuse (Lord v. Murphy)

a. Default terms—get supplemental terms at front end to maximize joint gain—minimize costs, moral hazards,.

b. Let loses fall where they lie—(Krell, Taylor)—difficulties with this come when leave fully executory stage and some money has already changed hands or something had been done toward fulfilling the contract (where reliance costs have taken place).  2 types of reliance costs:

i. Symmetrical-both sides have done something toward fulfilling contract—use this as reliance cost and equally divided risk.

ii. Asymmetrical (one side expended large cost, other nothing)—usually split costs equally among other side, or if one side gotten money from the other, reliance costs offset this.

2. Unforeseeable—both parties excused.
g. Ideally, try to find ways to split the risk by contract so one party is not completely left out to dry in the event of changed circumstances.  Allow for renegotiation
Policing the Bargain (Chapter 5)

I. Illegality of Promise
a. If the subject matter of a contract is illegal, it will not be enforced.
b. In Re Baby M-Woman contracts to be a surrogate mother for $10,000 “for her services” and will give the baby to its father after it’s born.  After the child is born, she refuses to give it up.

i. Court will not enforce the contract because accepting money for a child is illegal in New Jersey; however, give the baby to the father because that’s what they decide is in the baby’s best interest
ii. Epstein doesn’t necessarily think that accepting money for a baby is a bad thing because if you pay for a baby, you’re likely to take care of it.  IN CA, where surrogacy contracts are legal, seem to work fine.  Thinks this was a case of contractual breakdown and could find ways to get around this.
II. Duress and Coercive Renegotiation
a. Contracts which, though they may have consideration, may be voided if they are formed under duress or coercive renegotiation
b. If there has been a frustrating event in an arrangement, the possibilities for renegotiation are smaller than initial negotiation because only one party to negotiate with.  Have to decide if the change in position that is renegotiated works for the mutual gain of both parties or if one party is taking advantage of the other because of the impossibility of negotiating with anyone else.
c. General rules of renegotiation/duress:
i. Allow negotiation under dire circumstances, even if seems like consideration is inadequate
ii. In renegotiation situations, allow if the renegotiation is cost justified and doesn’t unduly enrich one part.  Don’t allow when it appears one party is just trying to hold out for more.
d. Common law:  A contract may not be modified without consideration.  A contractual duty owed to another party, whether promised anew or actually performed, is not consideration for a new promise by that party.  
i. UCC differs on this and allows contract modifications without consideration if there is no net gain.
e. Batsakis v. Demotsis-D asked P for loan of 500,000 drachmas (about $25), in return of which she would pay him $2,000 when she was able to return to the United States.  She was in Greece during WWII, and the 500,000 would be enough to survive.  

i. D try to invalidate contract because of lack of consideration because of difference in values.  Court says there was no failure of consideration because she got exactly what she contracted for.  
ii. Necessity of circumstances altered the value of what was contracted for.  In normal circumstances, we might consider this a lack of consideration, but since what she was in a desperate situation and got was allowing her to survive, changes the relationship between money today and money tomorrow.
f. Embola v. Tuppela-D had gold mine worth $500,000.  Was declared insane.  After his release from asylum, learned his guardian had sold the mine.  Told P that if he would loan him $50 to get the mine back, he would ask his trustee to pay P $10,000 when he recovered the property.  D did get his gold mine back, but trustee refused to pay, claiming contract was unconscionable and not supported by consideration.

i. P can recover.   D was sane when made promise, he considered the exchange fair and to his advantage and, even though he was in a desperate situation, the contract he made put him in better position than he was before.  Consideration was adequate for the uncertain event conditioning Tupella’s promise (whether or not he would get mine back).
g. Levine v. Blumenthal- D lease building for two years, $2100 for first year and $2400 for second.  Before expiration of first term, D says business is bad and can’t pay $200 a month, but will continue to pay $175, which the owner accepts.  P sue to recover the difference.

i. Court found that there was no consideration for the oral agreement, which was a new contract essentially, and therefore it is not enforceable.
ii. UCC, however, willing to allow contract modifications without consideration when there is no net gain dollar for dollar for party that has the renegotiation (which there wasn’t in this case because of high inflation, so $175 second year was actually more than $200 when contract was made)
h.  Alaska Packers’ Ass’n v. Domenico-Packers, hired in San Francisco, refuse to work once they get to Alaska unless they are paid a higher wage (claim nets are defective).  Because it is impossible to hire new workers and there is a limited time frame, site boss agrees, but tells them he doesn’t have the authority to alter contracts.  Main office refused to pay increase, packers sued.

i. Packers cannot recover because it was coercive renegotiation under duress(it was a holdout monopoly situation.
ii. When a party does what he has already obligated himself to do, can’t demand additional compensation; if he does obtain a promise for more by taking advantage of the necessities of his adversary, the law will regard it as a nudum pactum and therefore unenforceable.
i. Austin Instrument, Inc. v. Loral Corp.-Loral had contract with government to make radar sets; contract had a deadline with heavy fines for delays.  Austin had subcontract for crucial parts.  When Loral obtained a second contract and started looking for other subs, Austin refused to deliver parts unless Loral agreed to a price increase and granted them the second contract.  Loral was unable to find other subs to cover the contract in the time necessary to fulfill the contract.  Loral sue for damages.

i.  Court: Loral can recover damages.  This is a situation of economic duress, in which P’s free will was impeded because it had to agree to increase in order to preserve its important relationship with government contract and was unable to cover.  
j. Brian Constr. v. Brighenti-P entered into subcontract with D to perform excavation and grading.  Once D started grading, realized there was a layer of rubble that would increase the cost of removal.  Contract provision that extra work had to have a written order signed by owner and claims for extras were to be made to the contractor.  Subcontractor agreed to be bound to the contractor and assume toward contract all obligations he owed to the owner.  P notified architect and owner of additional debris, but they refused to authorize it’s removal.  D ceased working until P orally agreed to pay costs for removing unanticipated rubble.  D eventually quit; P finished at considerable damages.

i. A latent defect altered the expectation of both parties; the situation left sub no richer than before.  The agreement was valid.  If there is a modification with cost to performing party greater than additional compensation received, it is a legitimate negotiation even though there is no consideration.
ii. 2nd Restatement § 89: A promise modifying a duty under a contract not fully performed on either side is binding
1. If the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made; or
2. To the extent provided by statute; or
3. To the extent that justice requires enforcement in view of the material change of position in reliance on the promise.
k. Hackley v. Headley-a logging contract, with an agreement that would deliver logs with payment by scale.  When the contract was made, a different scale was in use than when payment was due, resulting in a price difference.  P demanded the price difference  D gives him a note for the lower price and tells P to sue him for the difference.  P  says he can’t afford to sue because he needed the money, took the note and gave receipt.  Was there duress?

i. Court: P can’t recover.  Under circumstances where there was a known dispute for amount and you’ve raised the argument, but take the note anyway, you can’t protest the outcome.  Otherwise contracts will be determined by financial situations and there will be uncertainty in dealings, with different outcomes for different situations.
III. Scrutiny of Promises of Limited Commitment
a. Generally, employment contracts are at will.  However, if you take advantage of a contract position to undermine an enforcement position of a statutory scheme (health violates, worker’s comp, elections, etc), the contract at will has to yield.
b. Sheets v. Teddy’s Frosted Foods, Inc.-worker in quality control finds good underweight compared to what the label specified, which violated the Conn. Uniform FDCA.  P told D in writing his concerns for the defects.  His recommendations were ignored and he was fired.  Should this be an exception to at will contracts where the discharge contravenes a clear mandate of public policy?
i. P might have action; cannot grant d’s motion to strike for lack of claim.  The relevant state statute means he cannot be fired for alerting someone of the violations.
c. Price v. Carmack Datsun-P fired when told D of his intention to file a claim under his work’s health insurance plan. 
i. Court held that P did not have a cause of action; suggest that exception to the at-will doctrine only applies when the discharge violates a “clearly mandated public policy”—suggests that must have important public purpose, such as a public health risk.
IV. Standardized Terms, Unconscionable Inequality, and Good Faith
a. Modern theories fall into two cases
i. “Surprise” clauses that look sensible on face, but person doesn’t understand all that’s entailed just from what’s written (ie, Brower v. Gateway)
ii. Duties of good faith 
b. 2nd Restatement § 211, Standardized Agreements
i. Except as stated in subsection 3, where a party to an agreement signs or otherwise manifests assent to a writing and has reason to believe that like writings are regularly used to embody terms of agreements of the same type, he adopts the writing as an integrated agreement with respect to the terms included in the writing.
ii. Such a writing is interpreted wherever reasonable as treating alike all those similarly situated, without regard to their knowledge or understanding of the standard terms of the writing.
iii. Where the other party has reason to believe that the party manifesting such assent would not do so if he knew that the writing contained a particular term, the term is not part of the agreement.
c. U.C.C § 2-302, Unconscionable Contract or Clause
i. If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result.
ii. When it is claimed or appears to the court that the contract or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination. 
d. U.C.C. § 2-314. Implied Warranty: Merchantability; Usage of Trade.
i.   (1) Unless excluded or modified (Section 2-316), a warranty that the goods shall be merchantable is implied in a contract for their sale if the seller is a merchant with respect to goods of that kind. Under this section the serving for value of food or drink to be consumed either on the premises or elsewhere is a sale.   
ii. (2) Goods to be merchantable must be at least such as 
1. (a) pass without objection in the trade under the contract description; and

2. (b) in the case of fungible goods, are of fair average quality within the description; and

3. (c) are fit for the ordinary purposes for which such goods are used; and

4. (d) run, within the variations permitted by the agreement, of even kind, quality and quantity within each unit and among all units involved; and

5. (e) are adequately contained, packaged, and labeled as the agreement may require; and

iii. (f) conform to the promises or affirmations of fact made on the container or label if any.

iv.  (3) Unless excluded or modified (Section 2-316) other implied warranties may arise from course of dealing or usage of trade. 
e. U.C.C. § 2-315. Implied Warranty: Fitness for Particular Purpose.  Where the seller at the time of contracting has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller's skill or judgment to select or furnish suitable goods, there is unless excluded or modified under the next section an implied warranty that the goods shall be fit for such purpose

f. 2nd Restatement, § 205: Duty of Good Faith and Fair Dealing: Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement.
g. Henningsen v. Bloomfield Motors, Inc.-P purchased car; while his wife was driving, steering wheel spun in her hands and crashed into brick wall.  Damage made it impossible to determine whether human error or defective steering mechanism caused accident.  Disclaimer in the warranty purported to limit liability for breach to replacement of defective parts.  P testified that he did not read the warranty (which was in small type).  

i. Judgment for P; implies warranty of merchantability.  Attempted disclaimer of this implied warranty is inimical to public good and adjudicates its invalidity.    

ii. Efficiency arguments for why standardized warranties are good (save on negotiation/administrative cost, protect against variance in drivers) don’t come up in this case because they hadn’t been developed yet.

iii. Terms in this case were small and take-it-or-leave it; have to have a conspicuous provision when putting out terms you think people wouldn’t necessarily agree to. 
iv. Implied warranty doctrine didn’t last long as a theory; was replaced by strict liability.
h. Williams v. Walker-Thomas Furniture Co.-P bought several items from D’s store.  The contract had a cross-collateralization claim, in which if you default on payment of one piece, they can take all the pieces they’ve sold you to recover, which is what happened.  

i. If a contract is unconscionable, it won’t be enforced.  A contract is unconscionable if it includes an absence of meaningful choice on the part of one of the parties together with contract terms which are unreasonably favorable to the other party.
ii. To determine if the terms are reasonable and fair, have to consider in light of the circumstances that existed when the contract was made.
i. Brower v. Gateway 2000, Inc.-P buys computer with warranty that has clause that disputes must be arbitrated in France through the ICC, which has a $4000 fee.  Have 30 days to return the computer after buying it.  

i. The arbitration clause is unconscionable because of the heavy burden to pursue it—have to find the company, prohibitively expensive to litigate smaller claims, etc.
The Maturing and Breach of Contract Duties (Chapter 6)

I. The Interdependence of Promises
a. Contracts have to find a way to deal with the problem of sequential performance.  Ideally, both sides would perform simultaneously, but this obviously isn’t possible.  So have to ask who has to perform what when, what are conditions to fulfilling other parts of the contract.

b. Dependent Condition: You do not have to perform your half of the promise unless and until the other guy has performed or is ready to perform.  Cumulative credit risks on both sides is minimized.

c. Independent promises: does not require performance before you perform.

d. In most commercial transactions, want to set default rule in favor of dependent conditions.

e. 2nd Restatement § 234: Order of Performances: Where all or part of the performances are to be exchanged under an exchange of promises can be rendered simultaneously, they are to that extent due simultaneously, unless the language or the circumstances indicate the contrary.

i. Cases in which simultaneous performance is possible are 5 categories.  The requirement of simultaneous performance applies to 1-4.

1. Where the same time is fixed for the performance of each party

2. Where a time is fixed for the performance of one of the parties and no time is fixed for the other

3. Where no time is fixed for the performance of either party

4. Where the same period is fixed within each party is to perform

5. Where different periods are fixed within each party is to perform.

f. 2nd Restatement § 238: Effect on Other Party’s Duties of a Failure to Offer Performance:  Where all or part of the performances to be exchanged under an exchange of promises are due simultaneously, it is a condition of each party’s duties to render such performance that the other party either render or, with manifested present ability to do so, offer performance of his part of the simultaneous exchange.

g. Kingston v. Preston-P agreed to serve D for 1¼ year, and at end of year, D would give him business if P would provide sufficient security for the payment of 250 pounds monthly to D.  D refused to give store, claiming P did not offer sufficient security.
i. Find for D.  The giving of the security was a condition precedent for delivering the business.

ii. This case reversed the historic presumption of independent conditions (as in Nichols v. Raynbred) to one of dependent conditions.

iii. Security: either interest in property, such as a lien, or a personal third-party guarantee from someone of sufficient net worth.

h. Price v. Van Lint-P and D entered into contract to purchase land.  D agreed to loan P $1500 by Feb 1 to build something on property.  Deed to land had to be sent to Amsterdam.  D refused to loan P money until P tendered D the mortgage deed, which he could not do by Feb 1, even though the contract did not specify the order of performance.
i. Court held that P could recover damages because the extraordinary circumstances resulted in injury to P.  Extrinsic evidence was taken into account so that the lender agreed to lend money as of the first date, knowing the deed may be delayed because it had to go to Amsterdam, so long as the security was supplied later.

ii. Epstein thinks the decision is wrong because he doesn’t like special circumstances

iii. Lender should have put money in escrow, and it will be given to P when he gives security for it.

i. Conley v. Pitney Bowes-P trying to recover disability benefits under ERISA.  ERISA states have to exhaust appeal options in the administrative system before you can bring the case to court.  P did not exhaust administrative appeals because he did not know it was required.  D claims should have had constructive knowledge because had copy of plan’s policies.
i. P wins.  Because D were obligated to inform P of the appeal process at the time they denied him benefits, P’s performance had necessarily to precede exhaustion by plaintiff.  The P had right to information on the appeals process included with his notice of denial of benefits, which was not given.  Freedom of contract more important than judicially-created doctrine of exhaustion.  Defense under exhaustion clause may not be asserted absent performance of the notice clause, since they are presumed to be the subject of promises made in exchange for each other.

ii. Want P to win in this case because D can institutionally alter arrangement more quickly and efficiently, which will prevent claims from coming forward in the future (just add paragraph in letter about appeals)

j. Bell v. Elder-P buys land from D.  In contract to buy, seller agrees to furnish a water supply and buyer agrees to pay building permit and water hookup.  Neither happen, P sues for breach because water wasn’t supplied.
i. Before claiming breach of a concurrent promise, you must tender your side of the agreement.  Prevent claimant from insisting upon a purposeless performance.    Find for D since P did not perform their own obligations.

k. Wholesale Sand & Gravel, Inc. v. Decker-Contract for work, with no deadline specified for the work, but payment due within 90 days.  D is unable to work because of wet ground; When P questions him, he says he’ll get to it, but removes bulldozers from site.  P threatens to cancel contract, D states he will be on the site the next day, but doesn’t (45 days into the 90).
i. Court concludes it was reasonable for P to conclude D would never complete its performance and through its conduct, D demonstrated an anticipatory repudiation, a definite and unequivocal manifestation of intention on the part of the repudiator that he will not render the promised performance when the time fixed for it in the contract arrives.

ii. Epstein doesn’t like this: Since payment was due within 90 days, should have up to 90 days to perform.  For anticipatory breach, should have guy saying he refuses to perform.  

l. K & G Constr. Co. v. Harris-P, general contractor, enters into contract with sub that he will performance “in a workmanlike manner;” progress payments of 85% every month.  Day before payment due, but after performance for last month, D’s tractor knocks down wall.  D and its insurer refused to pay.  P withheld progress payment due because of damage; because payment was withheld, D refused to perform.

i. Court holds these were mutually dependent promises, and that subcontractor’s promise was a precedent to promise of payment, and by knocking down wall, he breached the workman like manner requirement, which was a material breach.  Hold for P.

ii. Since it was clearly D’s fault, should have just had P hold back payments until the damages were paid back.  Want relationship-saving behavior.

m. Stanley Gudyka Sales Co. v. Lacy Forest Products Co.-guy 1 owes guy 2 $3,000; guy 2 owes guy 1 $46,000.  Guy 2 terminates contract because guy 1 did not pay him the $3,000.  Guy 2 claims termination was without just cause and therefore breach of contract.
i. Hold for Guy 2.  Self-help remedy is only available where termination is in proportion to the need for accountability from the breaching party, and where the breach is material rather than insignificant.

ii. To preserve relationship, guy 2 should have just subtracted the $3000 from what he owed guy 1.
n. Stewart v. Newbury-construction contract, in which letter specifies work and price, but not time or manner of payment.  Return letter states that they expect P to begin work in early part of next week.  P states that there was a conversation that he would expect payments in the usual manner.  When P requested partial payment for work at a certain point, D refused to pay and work was discontinued.
i. Default provision rejects custom of progress payments because want parties to be specific if they want them, so set default norm against them.
ii. Court hold for D because contract was entire, and you can’t stop working for nonpayment if the contract is entire.

o. General rule with installment payments:  If you can have performance in installments, you can have payments in installments.

i. Tipton v. Feitner-P agreed to sell D live hogs and dead hogs.  Deliver dead hogs immediately, but they were not paid for.  When live hogs arrived, they were not delivered because the dead ones were not yet paid for.  
1. D cannot refuse to pay for the dressed hogs delivered on the ground that P broke his contract respecting the live ones.  The only condition upon which payment for the former depended was their delivery.
ii. If there are two reasonable allocations for payment time and neither is specified, tend to pick one more sympathetic to buyer on the theory that usually payment goes second.

II. Interpreting Conditions

a. Have to distinguish between a condition that is a promise and a condition that is not a promise.

b. Promise: a commitment to do or refrain from doing something.  May be unconditional or conditional.  An unconditional promise is absolute; a conditional promise may become absolute by the occurrence of the condition.  If the promise is unconditional, the failure to perform according to its terms is a breach of contract.

c. Condition: an event, the occurrence or non-occurrence of which will create, limit, or extinguish the other contracting party’s absolute duty to perform.  Condition is a promise modifier.  There can be no breach of promise until the promisor is under an immediate duty to perform.    Failure of a condition is NOT a breach of contract, but it discharges the liability of the promisor whose obligation son the conditional promise never mature.  Ie, can’t sure for failure of a condition, can sue for failure of a promise.

i. Condition precedent: one that must occur before an absolute duty of immediate performance arises in the other party.

d. 2nd Restatement § 227: Standards of Preference with Regard to Conditions: In resolving doubts as to whether an event is made a condition of an obligor’s duty, and as to the nature of such an event, an interpretation is preferred that will reduce the obligee’s risk of forfeiture, unless the event is within the obligee’s control or the circumstances indicate that he has assumed the risk.

e. Howard v. Federal Crop Ins. Corp-Farmers wanted to cash in insurance policy when crops were destroyed by rain, but they chopped down stalks to mitigate by planting another crop.  Insurance policy had clause that stated crops shouldn’t be destroyed until inspected.
i. Court: the clause was not a condition precedent to plaintiff’s recovery.

ii. Generally, when doubtful whether words create a promise or a condition precedent, they will be construed as creating a promise.

iii. In this case, problem is that guys didn’t take any measures to help inspectors before plowing field.  Should have taken measures to prove crop loss if were going to plow field

f. Gray v. Gardner-Promise to pay P one price for sperm oil on the condition that if more arrived in a certain time period, the obligation was void.
i. Burden of proof to show that event happened lies on defendants who promised to pay a certain some of money.  If they can’t show event happened, promise is good. 
ii. Turned out that P influenced the arrival of the boat to their benefit.  Two parties were contracting the price based on exogenous circumstances, but influence made it endogenous, so should ignore the condition if this is known.  Also shouldn’t set up pay system with such a large gap—want incremental differences if basing pay on performance at a certain time.

g. Parsons v. Bristol Dev. Co.-Contract between architect and owner that was structured so architect getting paid was contingent on owner getting mortgage.  D told P to proceed with work, but later had to abandon project because was unable to secure loan.  P brought action to recover for services performed.

i. Court: D’s obligation to make further payment under contract was conditioned upon the existence of construction loan funds.  Since this condition to P’s right to further payment wasn’t satisfied, D wins.

ii. D should have no worked until checking to make sure the mortgage had gone through, or waive the condition that pay contingent on mortgage for the work that had been done.

h. Clark v. West-P entered into contract to write law books, in which he was to be paid $6 per page if he didn’t drink while writing and $2 per page if he did.  P didn’t refrain from dirinking, but it wasn’t excessive and did not prevent the full performance of all the other stipulations of the contract.  D had full knowledge of P non-observance of condition, but told him he would receive the full $6.
i. The refraining from alcohol clause was a condition precedent that could be waived so as to render defendant liable upon the contract nonwithstanding P’s drinking; and the facts show the condition was waived by D.

ii. The clause did not go to the essence of the contract, so perfectly ok for it to be waivable

iii. Output contract: you only care about the completed deliverable, don’t care about inputs so long as you get what was contracted for, can always reject the product if it’s unsatisfactory.

i. Schultz v. Los Angeles Dons-question with respect to giving notice on an injury for an insurance claim.  Most contracts will say notice has to be written, and can only be waived if done in writing.  Exception: if give notice orally and no one asks on the strength of it, it is at the risk of the person who gives notice.  So long as have all protections in fact that written notice promised you, we’ll treat oral notice as sufficient.

j. Aetna Cas. & Sur. Co v. Murphy-D trying to recover on insurance policy.  D gave no notice of the existence of the claim to its policy holder until 2 years after the claim.  Policy states that notice should be given as soon as possible after the event, and that if a claim is brought against the insured, the insured should immediately forward the complaint to the insurance company.
i. D not entitled to recover if delay prejudiced the insurance company.  Burden of proof should lay on party who wants to be excused to show that insurance party wasn’t prejudiced. (though judge in this case puts it on the insurer)

III. Protecting the Exchange on Breach

a. Substantial performance: If you’ve substantially but not perfectly performed the contract, you can still recover something (unless the performance is really bad, but this rarely happens), minus damages from what wasn’t completed.  Damages are:

i. Cost of cure less than fair market value change: get cost of correction

ii. Cost of cure is very high and benefit is low: Divide cases into two forms:

1. No idiosyncratic subjective values associated with whatever is messed up:  If market value doesn’t change and no request for one form as opposed to other, give cost of change in market value. 

2. No market value, but high subjective value: generally respect subjective value, even though market value doesn’t change.  Subjective value probably has to be in contract somehow.  Have to give notice so construction guy can be informed and charge premium to cover risks.

b. Plante v. Jacobs-P was building house for D.  D refused to continue payment at a point, alleging several minor defects and that a living room wall was misplaced by a foot.  The house plan was a standard plan without specifications.  P sue for remainder of costs, D counterclaim for damages.
i. There was substantial performance by P, so can recover the remainder of costs minus damages from incomplete performance.

ii. Damages:

1. The minor damages can be recovered under the cost of replacement/repair rule.

2. The misplaced wall can only recover for the diminished value rule, because it would be unreasonable economic waste for the wall to be replaced.

c. Jacobs & Young v. Kent-P built expensive home for D and sues to recover unpaid balance.  D specified particular brand of pipe wanted.  A different brand was accidentally used, which was not noticed by either party until 9 months after the house was completed.  D refused to pay unless the pipe was removed and replaced, which would be very expensive.
i. There was substantial performance; can recover for substantial performance if defects are trivial, as they were in this case (pipe was same quality, just different brand)

ii. Epstein likes the if you sign off on inspection, can’t recover damages rule.
d. Worcester Heritage Society, Inc. v. Trussell-P, a historical society, wants a rescission of a contract and reconveyance of a house which it had conveyed to D.  D agreed to restore the house, and did put labor and money toward the restoration, but ran out of money and was unable to complete it in the time agreed upon.  
i. Rescission denied because there was only a breach of contract rather that failure of consideration or repudiation by party in breach.  

ii. D had put a lot of work into house, so rescission would basically mean they get the cost of labor free.  

iii. If historical society wants it finished, should have it finished and charge defendant for cost to finish it.

iv. Rescission should only take place under those circumstances in which is convenient and possible to return everybody to the status quo ante.

The Rights and Duties of Nonparties

I. Third Party Beneficiaries

a. Historically courts have been reluctant to allow third parties into contracts because it limits the freedom of contract because you have to have an outsider to approve changes to contract.  Also worried about situations where A & B would enter into a contract to the detriment of C (the maleficiary), rather than contracts where C was a beneficiary.

b. Categories of third party beneficiary:

i. Intended beneficiaries-intended beneficiaries can recover on the contract.  To determine if someone is an intended beneficiary, have to determine promisee’s intention: is the third party expressly designated in the contract, is performance to be made directly to the third party, does the third party have any rights under the contract, does the third party stand in such a relationship to the promisee that one could infer that the promisee intended to make an agreement for the third party’s benefit? 

1. Creditor Beneficiary-if promisee’s primary intent in contracting was to discharge an obligation he owed to the third party.

2. Donee beneficiary-if promisee’s primary intent in contracting was to conger a gift on the third party or create a right in the third party.

3. Mortgagee and Mortgagor situation, where buyer makes promise to owner to pay off note to lender.

ii. Incidental beneficiaries-receive some benefit from contract, but it is not intended and they cannot recover

c. 2nd Restatement § 302: Intended and Incidental Beneficiaries

i. Unless otherwise agreed between promisor and promisee, a beneficiary of a promise is an intended beneficiary if recognition of a right to performance in the beneficiary is appropriate to effectuate the intention of the parties and either

1. The performance of the promise will satisfy an obligation of the promisee to pay money to the beneficiary; or

2. The circumstances indicate that the promise intends to give the beneficiary the benefit of the promised performance.

ii. An incidental beneficiary is a beneficiary who is not an intended beneficiary.

d. Lawrence v. Fox-D, Fox (promisor), borrowed $300 from Holly.  Holly (promisee) owed the same amount to Lawrence.  Fox promised Holly that he would pay Holly’s debt to Lawrence.  Fox ultimately refused to pay Lawrence and Lawrence sued.
i. Court held for Lawrence.  Fox had received consideration from Holly and had in return made the promise to repay the amount borrowed in accordance with Holly’s direction.  Lawrence was a “creditor beneficiary.”
e. Seaver v. Ransom-P was niece of woman who was asked by her husband on her deathbed to sign will leaving house to him for life, remainder to the ASPCA.  She objected, stating she wanted to give the remainder to her niece.  Her husband promised her that he would leave enough to the niece in his own will to make up the difference ($6000).  When husband died, he had not left her anything.

i. Court held for plaintiff, stating the judge had made an unqualified promise on a valuable consideration which the P, as donee beneficiary, had standing to enforce in a suit for contract damages.
f. Public Beneficiaries
i. H.R. Moch Co. v. Rensselaer Water Co.-D, water works company, had contract with city to supply water for fire hydrants.  P’s building caught fire, and there was inadequate supply of water to extinguish the fire.  P sue for damages.

1. P can’t recover because he is not the intended beneficiary of the contract, rather a incidental and secondary beneficiary.  An obligation to the public at large in contracts between cities and someone would create too large of a burden.
2. In general, with public beneficiary cases, are more willing to imply a public beneficiary when you are seeking some sort of injunctive relief for when the public pays for the service (ie, a rate hike on public transit)(like a 23(b)(2) class action) than when seeking damages.
g. Promisor’s Defenses
i. Rouse v. United States-Winston, homeowner, purchased furnace from Associated, gave note to them, which then given to the US as guarantor.  Winston sold house to Rouse, D, who agreed in the contract to assume payment for the heating plant.  Note was in default, US sued Rouse, who raised defenses that Winston had lied to him about the condition of the furnace.

1. Defense is allowed; because 3rd party beneficiary’s rights are derivative, the promisor may raise any defense against the third-party beneficiary that he would have against the promisee.
II. Assignment and Delegation
a. X enters into valid contract with Y, which does not contemplate performance to or by a third party.  One of the parties seeks to transfer his rights and/or duties under the contract to a third party.
b. An assignee always takes subject to all defenses that would be available against the assignor.  This is to prevent fraud that could occur if you can assign away defenses that would change the nature of the relationship between parties.
c. Assignment of rights is not the same as assignment of duties.  Must show an intention to make a delegation of duties.
d. Novation: Novation substitutes a new party for an original party in the contract.  It requires the assent of all parties and completely releases the original party.
e. What rights can’t be assigned:
i. Personal service contracts, where the personal service is unique rather than routine (ie, famous painter)
ii. Right to receive goods under a requirements contract or to sell goods under an output contract, because the assignment could change the obligation.
f. Langel v. Betz-P (vendor) who has contract with vendee.  Vendee assigns to Benedict, who then assigns to Betz.  Contract gives you the right to buy property.  Assignment contains no delegation to the assignee of the performance of the assignor’s duties.  D (betz) requested an extension of the contract.  D refused to perform.  P was able and willing to tender the deed to P.  P as vendor brought action against D assignee for specific performance.

i. P cannot recover against D; an assignment of rights does not create a full and valid assignment of duties.  More evidence would be needed to created an implied assignment of duties.  As it is, the contract is consistent with an option contract.
g. Macke Co. v. Pizza of Gaithersburg, Inc.-pizza places had contracted with Virginia for drink machines and services; Macke buys out Virginia and gets assigned its contracts.  The pizza place tries to cancel contact and macke sues for breach.
i. Hold for Pl the delegation of duty by Virginia to Macke was permissible under the terms of the agreements.  Absent provision to the contrary, a duty may be delegated if the quality of the performance remains materially the same.

ii. Theory that if you couldn’t get out of the original contract, why should you be able to get out of an assignment?  This would mess up commercial transactions of buying/selling companies.  Once the obligation is undertaken by the assignee, the same standards of acceptability apply, so you can terminate the assignee for same reasons as assignor.

iii. Want to prevent opportunistic repudiation.

iv. If delegation of personal services is one that doesn’t result in compromise of promisee’s position, you will allow it.
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