Written K

Mitchill v. Lath: Icehouse case, enumerated parol evidence rule. UCC 2-202

Hatley v. Stafford: ( sued for trespass, ( claims land returns to him because of oral agreement.  Narrows what inconsistency means to express parts of written K.  Recognizes that unsophisticated parties’ may not naturally write out the same stuff in written K as attorneys.  

Luria Bros. & Co. v. Pielet Bros. Scrap Iron & Metal, Inc.: Scrap iron case.  This court says even if the written K is silent on an issue (such as time frame) but there is a gap filling device (e.g. with in a reasonable time) then an oral agreement about that issue can be inconsistent with written K.  A lot don’t agree.

Long Island Trust Co. v. Internat’l Institute for Packaging Edu., Ltd.: 5 signatures case.  An oral precondition about something about which the written K is silent is admissible.  Dissent: sees this as opening the floodgates to avoiding written K’s because an oral precondition is contradictory to the oral agreement that expresses no conditions.

Lipsit v. Leonard: ( switched jobs in exchange for (’s promise of equity in new (’s co.  Parol evidence rule bars this oral evidence because it’s inconsistent with written K.  Contract action is thus barred, but a fraud (tort) action is still allowed (not blocked by parol evidence rule).  

LaFazia v. Howe: Purchase of deli that was represented as extremely profitable.  Court rules a merger clause can bar oral evidence that may prove fraud if it is specific.  However this makes little sense because a fraudulent person may be clever enough to put in a specific clause so they can defraud.

Standardized Forms

Agriclutural Ins. Co. & Mundy & Weisz: disclaimer clauses on standardized forms must be clearly indicated to the consumer.  What would a reasonable person in the position of consumer understand the words manifest by vendor to mean.  E.g. in parking lot you wouldn’t expect a contract relieving the lot of liability (they have insurance): only way to enforce would to bring limitation to consumer’s attention each time.

Henningsen v. Bloomfield: Chrysler wreck.  Because of public policy, a disclaimer of implied warranty of merchantability is invalid when there is a gross disparity of bargaining power.  This clause is OK in itself, but is unconscionable due to context.  Car manufacturer/dealer has greater power than an individual consumer.  Further, such clauses must be called specifically to the patron’s attention.  Car co.’s can still limit liability but must make them fairer (duration 3 years).

· Judge says consumer has no choice, but forgets insurance.

· Could have decided this on unclear language, but chose public policy.

· UCC 2-719 says disclaimers of IWM are unconscionable.

Richards: Wife signed form relieving truck owner of liability so she could ride in husband’s truck.  Court voids disclaimer because exculpatory K’s are against public policy.  They allow people to behave below the reasonable standard of care.  This public policy outweighs the freedom to K.  Court also says clause is too broad and is boilerplate (no negotiation).  

· Could have used ambiguity (not titled as a release form) to invalidate.

Broemmer v. Abortion Service: Girl signs disclaimer at abortion clinic (it’s a adhesion K).  Creates exception to duty to read because disclaimer is unfair in this context.  Manifestation of assent is usually implied by signature but here assent is not reasoned or knowing.  Consent requires an understanding (which ( didn’t have) and reasonable opportunity bargain.  Even then won’t enforce unconscionable K’s.

Policing Bargain

Halbman v. Lemke: minor damaged car and vendor wants $ for repair after minor disaffirmed K and returned car.  Minors can disaffirm except for necessities (essentials for life like food and shelter but contextual because have parents).  Minor doesn’t have to pay.  Disaffirmation protects them from being taken advantage by people of majority.

· Restitution here means just return property, not taking into account depreciation (or damage).

Faber v. Sweet Style: ( wants to rescind K to purchase land because of manic-depression.  Incompetence is lack of cognitive capacity or compulsion of mental disease or disorder but for which the K wouldn’t have been made.  This goes further than the Restatement because here the K wasn’t unfair and vendor had no reason to know of incompetence.  Usually incompetent has burden to prove he is and then other party can respond by showing fairness or is ignorance of incompetence.

Odorizzi v. Bloomfield School District: ( teacher accused of being gay was forced to resign by superintendent and principal and now wants to rescind this.  He hadn’t slept in 40 hrs. and was under severe emotional stress.  Not duress (no real forcing of decision), but found to be excessive persuasion (and thus undue influence) that overrode (’s own will.  This isn’t a fiduciary relationship (position of trust and confidence) which is usually req. for undue influence but not always.

Revisions of K Duty

Levine v. Blumenthal: Lessee couldn’t pay the increase in rent called for in lease, so landlord agreed not to enforce this and continue current rent.  This change was unenforceable for lack of consideration: lessee gave nothing in return for landlord’s promise to reduce rent.  The performance was already due, so landlord and lessee bargained for nothing here.  This is the legal duty rule: Easily escapable: parties could have made a nominal consideration (e.g. keep lights on at night).  A number of jurisdictions have statutes to enforce one-sided agreements (typically req. writing).  

Austin Instrument v. Loral: ( was a gov’t contractor that had a deadline.  ( subcontractor threatened to withhold delivery unless ( would pay more, ( couldn’t find anyone else to supply parts so agreed.  Later ( breached K by not paying all $.  This was an invalid modification due to economic duress.  For this there needs to be more than a threat of breach: no way for threatened party to cover and the ordinary remedy (suing for breach) is not enough.  The idea of a legal remedy is a bit of a fiction, because you still don’t get attorney’s fees.

Wolf v. Marlton: This says duress is not tested by the nature of the threats, but by the state of mind induced in the victim.  This goes beyond traditional duress.

Brian Constr. v. Brighenti: Excavation K that ( supposedly breached because unknown rubble was discovered under surface.  This case is basis for 2nd Restatement’s basis for a one sided (oral here) modification due to unforeseen (at the time K was made) circumstances.  This modification must be fair and equitable.  This is a big liberalization in this area because it does not require consideration.  UCC 2-209.

McDevitt v. Stokes: Horse racing case. ( had promised ( $ if he would win race.  This is unenforceable because ( was already legally and morally bound by a different K to win the race.  There is no consideration because of the pre-existing duty.  You can’t promise to one person to do something already bound to do for another person.

· Courts have found ways to enforce these though when made in good faith. 

Universal Builders v. Moon Motor Lodge: Building restaurant and motel K that kept getting changed by (’s agent without them being written and signed by ( (this was required by K).  These modifications are valid.  The court here found that there was an implied waiver by ( because they saw construction and didn’t object to changes.  Unless a K is for goods, it can be modifies orally even thought the K may require writing.

· UCC 2-209 is an enabling statute that makes these requirements for writing enforceable (only in mercantile K’s).

· Neither waiver nor estoppel rests upon consideration or agreement.

· Be careful with waivers because you can’t waive a material part of the exchange (if you could we’d be getting rid of consideration).

· Can’t retract a waiver (different than estoppel where retraction is allowed until reliance to other’s detriment).

Hackley v. Headley: Log cutter case.  ( was in bad financial straights and was forced to accept less than K amount to avoid ruin.  Court says this isn’t duress because (’s $ situation wasn’t due to (, he just took advantage.

Marton Remodeling v. Jensen: Check changing case.  ( didn’t believe (’s check was full payment and wrote this on check before cashing it.  This was a unilateral K with offer by ( and acceptance through (’s cashing (writing doesn’t change this).  Actions speak louder than words.

· Accord and satisfaction: A 2nd agreement to satisfy a debt for less than originally owed, the payment is satisfaction of original debt.  Payment satisfies the original debt (it is offered and accepted).   Here this is really a unilateral K because it is for less  $ and there is a legit. dispute so the cashing is acceptance of an unilateral K offer.

· Executory accord: (accord without satisfaction) an agreement that an existing claim shall be discharged in the future by rendition of a substituted performance.  This is a promise to do something in exchange for another party to do nothing: bilateral K with exchange of promises but no payment or other transfer yet.  Common law wouldn’t enforce these but statutes and the Restatement recognizes them (usually req. writing).  

· Novation: substituted K, this is if you have an enforceable executory accord (thus in writing). 

Mistake and Misrepresentation

Jackson v. Seymour: Sister sold land to brother for a very small sum, but there was valuable timber there.  This was found to be constructive fraud because of the grossly inadequate price in proportionate to the value received by brother (a close relationship similar to fiduciary).  Law courts never looked at consideration, but equity looks for adequate consideration (( wants rescission which is equitable relief).  

 Sherwood v. Walker: Barren cow sold and then found to be with calf.  This was found to be mutual mistake going to the very substance of agreement so no K.  A cow with calf wasn’t the cow that ( contracted to sell or that ( contracted to buy.

· The important thing is the nature of the subject of agreement.  If the subject was actually a different thing than agreed to then no K, but if it was just a difference in quality the K is still binding.

· With these mistake cases, the mistake is really important to one party and the other side is indifferent (the parties’ interests are really different). 

· Second Restatement would give same result with relation to mutual mistake related to basic assumption and material effects (but there is less emphasis on the essence/nature of thing).  

Smith v. Zimbalist: Violin case (Stradivarius).  Warranty plays a role here, where the parties use a description (that is a mutual mistake) of an item that becomes a warranty.  Here the ( gets the value he would have had if the item had met warranty.

Elsinore Union Elementary v. Kastorff: Written bid contains an error and was promptly rescinded but ( wants to enforce it.  An honest, reasonable (not neg. mistake) clerical error in a bid for building K makes this is a valid rescission despite the fact that this was not a mutual mistake (was unilateral).

· This is not the general doctrine for mistakes.

Hinson v. Jefferson: Septic system case.  ( purchases land for residential purposes which requires a septic system, be built.  There is no relief for mutual mistake in real property, but court grants it based on implied warranty of fitness.  There were deed restrictions that limited the land to residential property and this acted as a warranty (these deed restrictions were like express descriptions of goods).

Johnson v. Healy: House built on improper fill that damaged it.  While the was an innocent misrepresentation by builder it created an implied warranty of habitability.

Cushman v. Kirby: Sulfur well water case.  When directly asked, ( said water was only a little hard while this was a lie, it was sulfurous and undrinkable.  Because (led buyer to believe he had fully disclosed when he hadn’t he was liable because ( acted in reliance of lie.  Wife lied and husband said nothing knowing it was a lie.

· This would have been different if (’s had said nothing, there is no duty to disclose unless you speak: if asked didn’t have to answer.

Laidlaw v. Organ.: Civil War sale of cotton case.  When asked if he knew any special info about the war the buyer didn’t answer.  Back then there was no duty to speak when asked specifically.

· Could view seller’s info as deliberately obtained (at a cost), and there is a no duty to disclose this.  Today there is a duty to disclose casually obtained info.

Justification for Nonperformance

Taylor v. Caldwell: Burned down concert hall case.  K to lease hall for concert and lessor bought ads but hall burned so owner couldn’t perform his part of K.  There is a defense for breach: performance is excused because it depends on the continued existence of a given person or thing.  There is an implied condition that impossibility of performance shall excuse performance.  

· With chattels that are destroyed before performance, the seller is excused from delivery but the buyer still has to pay (because title has already shifted to buyer and they bear loss).

· This decision is criticized because there is nothing in the language to suggest such a condition: really the court is deciding how to allocate loss.

Tompkins v. Dudley: Building under construction burned down before completion.  Builder bears the cost  because title hasn’t been conveyed yet.  Builder has to rebuild or pay.  Here performance isn’t impossible so there is no impossibility excuse.

· Parties can allocate risk in the K any way they want to and then these problems won’t arise.

Carroll v. Bowersock: Concrete floor case.  Warehouse was burned down were ( was doing work on concrete floor.  Work wasn’t completed (it was impossible), yet ( was entitled to recover for the value of the work he had done before the destruction.  It is impossible to lay floor in a nonexistent building and ( here is treated as a subcontractor.

· Usually a general K is liable for not completing K, but a sub K can recover for performance prior to the destructive incident (not for the tools lost because that wasn’t a permanent benefit conferred to ().  

Lincoln Welding v. Ramirez: This is a question of allocation of risk of loss by the K.  Court will enforce the terms of K: here it says ( will bear risk of loss to its work until formal acceptance of the project.

Kel Kim Corp. v. Central Markets: ( couldn’t comply with req. of having insurance coverage due to tight insurance market.  ( contended that the lease’s force majeure clause excused performance.  There are two parts of the clause (1) specific things (nat. disasters) and (2) other similar unforeseeable things.  Neither of these covers the tight insurance market, second catchall phrase is for similar events to nat. disasters.  

· Ejusdem generis: Where a clause has some general language it should be read in light of specifics.

Bunge Corp. v. Recker: Soybean case.  ( breached delivery K but said is was OK because act of God prevented delivery due to bad weather causing heavy crop losses.  This argument fails because the K wasn’t specific as to what the supply of the soybeans had to be.  It wasn’t impossible for ( to perform, it was just extremely costly.  This is based on UCC 2-613.  UCC 2-615 also applies dealing with commercial impracticability 

American Trading v. Shell Internat’l Marine: Ship going from TX to India had to change route because Suez was closed.  Impracticability can make performance basically impossible when performance can only be done with extreme and unreasonable difficulty.  Here just increased cost isn’t impracticability.

· Impracticability is a subjective impossibility of high degree.  Courts are very restrictive in this doctrine’s application because it undermines the basic notion of K formation and enforcement.  

Krell v. Henry: ( was going to rent a flat to view the King’s coronation but the King’s illness delayed this so ( didn’t want to pay.  The purpose of the K was frustrated so the K is called off.  The flat was rented specifically for coronation (ad mentioned it).

· British rule: freezes situation, everything is as it is as the date of the intervening event between the signing of K and the K’d for event.  ( gets to keep deposit.

· U.S. rule: rejects this, party that gave benefit before intervening event can get relief (like concrete floor case).

Llord v. Murphy: WWII car dealership case.  (’s lease limited his use of lot to sale of gas and new cars.  Gov’t barred sale of new cars with WWII.  He claims he can’t use land anymore.  Court doesn’t grant relief (they don’t like to), says this is foreseeable and there is still value left in K.

Unconscionable Inequality: 

Woolums v. Horsley: ( a knowledgeable businessman got (, an uneducated and sick recluse to sell.  ( tries to rescind and equity states it will not do specific performance were the K is on fraud, imposition, mistake, undue advantage, or gross misapprehension – or where it is not certain, and consistent with public policy.  Basically this was an otherwise legal K, but the inequitable circumstances made it void.

Williams v. Walker-Thomas Furniture: Furniture installment case.  The security clause in each of separate K’s covered all the items she purchased from this firm: defaulting on one means the company can take all stuff back.  The court feels this cross over clause is overreaching and thus inequitable (in addition to the fact that she as a poor person had a complete lack of bargaining power and had no knowledge of the clause).  This is paternalism of the worst kind.

Express Conditions

Howard v. FCIC: Tobacco crop loss case.  Rain made ( lose his crop, he notified FCIC to collect insurance but they won’t pay because he had plowed crop under before they could inspect.  FCIC claimed the provision not to do this was a condition precedent to its obligation to pay.  ( said the provision was a promise because it was ambiguous and didn’t specifically say it was a condition precedent as other parts specifically did.  

· Court says when in doubt between the two assume it’s a promise; condition precedents are a harsh result for one party (all rights are gone) but with words read as a promise the situation remains the same and the other side gets rights against the breachor, but these are pointless (will FCIC sue for breach of K for plowing crop? Probably wasn’t damaged).  

Merritt Hill Vineyard v. Windy Heights Vineyards:  In a sale (/sellers had failed to secure insurance and a FHA mortgage confirmation agreement.  ( refused to buy.  ( gets his deposit back because condition wasn’t met, but ( is not entitled to damages for failure to meet them. 

· A condition isn’t an obligation or a promise.  K was subject to fulfillment of X.  But X is not an obligation.  Can a party that is clearly the beneficiary of a condition sue for damages for failure to meet the condition?  No, these aren’t promises.

Gray v. Gardner: Lady Adams ship case with futures wager over amount of oil that would arrive.  There was a condition but what type?  

· Precedent: party seeking benefit of condition has burden of proof.  No duty until the condition happens. 

· Subsequent: party seeking relief of duty must prove (party seeking out).  There is a duty that is terminated by the condition.

Question of burden turns on phrasing and semantics.  Today the question turns on who is in the best position to prove or disprove.

Parsons v. Bristol Dev.: Condition for owner to pay architect was that he obtain a construction loan.  ( ended up not getting loan.  Does the mention of these funds limit (’s liability or is it merely a reference as to where the $ will come from.  Here it’s a condition that puts the burden of builder’s failure to obtain the loan on the architect.  Contrary tot his most cases say this is not a condition, but merely mentioning source of money.

· Restatement: reads these as merely convenience clauses (opposite this case) mentioning where money will come from not a condition (want to limit forfeiture as much as possible).

Gilbert v. Globe Ins.: (’s cottage burned down and relying on (’s promise to pay he failed to file suit four years later.  Policy provided that no suit was sustainable unless within 12 months, but ( kept saying they would pay.  Were they waiving the 12 month provision.  Court says insurers inducement of ( not to file was estoppel because (relied on this so ( can’t assert the 12 month condition.  

· This was not a waiver because they aren’t retractable while estoppel can be until reliance.  That is why the court calls this estoppel.  Once co. said they wouldn’t pay he could have brought suit – they would have been withdrawing the promise to pay that he relied on.

Porter v. Harrington: Installment payments to be made for two plots.  K made prompt performance of paying installments and time of the essence with a punishment of forfeiture of all money already paid.  ( made several late payments yet ( accepted these with out notifying that he was canceling.  Each acceptance was a waiver as to that installment.  In the last instance when the seller does assert his right this isn’t a waiver (because a clause in K said no waiver of any term or condition shall be a waiver of any other, so each installment is separate) but rather it’s estoppel: lulled ( into a justifiable assumption.

· Seller could have taken late money and then said all future must be on time to avoid estoppel.

Clark v. West: No alcohol condition in book K.  ( says ( waived alcohol condition.  Problem with waiver argument: is this a material part of the exchange?  Seems to be, it’s not a formalistic part, but the court says no, that this K isn’t to rehabilitate ( from alcoholism.  The K was about a book and thus this is a waivable condition.  Court could have just called this estoppel because ( says he was told while he wrote that he could drink.

 Inman v. Clyde Hall: ( claims that employer materially breached and that ( has no further obligations under K.  Yet court says he still has a duty to give notice within 30 days as required by K.  Court says some obligations (procedural) survive material breaches.  If not the conditions would become meaningless.

· Court will enforce these notice clauses but they will be scrutinizes to see if they are reasonable.

Conditions of Satisfaction
Nolan v. Whitney: ( substantially performed architectural duties but couldn’t get certificate required for final $ because of trivial defects.  Court says when party has substantially performed, unreasonable withholding of certificate is a waiver of the condition requiring it.

· In construction satisfaction does not mean perfection.

Fursmidt v. Hotel Abbey Holding: Valet case.  ( agreed to perform valet services for hotel but were then fired.  The court held that when satisfaction K’s involve taste the jury may only ask if the party was honestly dissatisfied not if the dissatisfaction was reasonable.

Constructive Conditions

Kingston v. Preston: This is a change from the unwillingness to find dependency of promises.  The seller asked for collateral (security) to ensure the buyer will pay off a debt.  (’s defense is that he didn’t’ get the security and thus he doesn’t need to perform (but K doesn’t say the promises are dependent).  Court says there was an order of obligations.  Lord Mansfield’s three types of covenants:

1. Mutual and independent promises (each is a unilateral K).
2. Condition precedent: performance depends on prior promises being performed
3. Simultaneous: who performs first?  The party that wants to assert the other party’s liability (enforce K and enforce their rights) must go first.
· If seller wants to sue buyer for failure to pay and accept, the seller must first tender the goods.
· With 2 and 3 if neither party does anything then there’s no cause of action for either (stand-off).
· General rule is now to construe dependency.
Cohen v. Kranz: ( wants deposit for purchase of a house back (because title is defective) but ( refuses.  ( doesn’t tender price and instead sues.  There is a constructive dependency: ( needs to tender to place the seller in default.  ( felt this requirement was excused by bad title, but court said defects were curable (( needed to allow ( to correct).  Vendor was not in default.  

· Further while ( didn’t tender a marketable title it didn’t have to because the buyer repudiated and thus ( doesn’t need to perform.  This was anticipatory repudiation by the (.  Seller can treat this as a breach and withhold his performance of tendering marketable title.

Beecher v. Conradt: Land purchase that was an installment K.  In this K it is the last installment when seller agrees to convey marketable deed.  Buyer’s obligations up until the last payment represent independent promises (separate unilateral K’s).  Seller can sue for each one if not paid.  

· Here, at the last payment the seller refuses to tender deed.  The buyer didn’t pay and the seller didn’t tender: the last payment was conditional because it’s subject to tendering of deed.

Tipton v. Feitner: Two sets of hogs case.  K was for immediate delivery of dressed hogs for one price and then live ones a little later for a different price.  Seller delivered dressed hogs without getting $.  Did he have a right to payment?

· Seller needs to deliver all hogs (live also) to get any $.  Was there a constructive condition for payment in installments? No.

· The court here said the seller didn’t need to hand over hogs (contrary to traditional common law).  It suggests what the UCC did (compartmentalizes performance and apportions price).

· What about the buyer’s breach (duty to pay on delivery): Sellers delivery of hogs, which was a waiver of the constructive condition to pay, doesn’t waive damages.  Seller can sue buyer for damages.  

· Where one party (buyer) defaulted as regard to a prior installment does that give the other party (seller) a right to withhold future performance?  Performance of prior installments may be a condition precedent of a duty of the other party to go forward with future installments.

UCC 2-612 deals with situations where performance of delivery and payment relates to each other with constructive conditions:

· Delivery I

Payment I   (Delivery I is contingent on Payment I)

Tipton does this; 2-612(2)

· Delivery II

Payment II  (2nd delivery maybe contingent on 1st payment) 

Tipton doesn’t do this; 2-612(3)

· If you don’t object to no payment in 1st place you waive constructive condition with respect to performance: can still sue for damages for no payment.

Protecting the Exchange on Breach

Oshinsky v. Lorraine Mfg.: Goods delivery K that mentioned “stock.”  ( refused to accept goods it ordered after the delivery date.  K was single performance for goods delivery: doesn’t contemplate installment.  Performance by a Nov. 15: a few parts are delivered before the 15th but the seller attempts to deliver bulk on the 16th.  Court says ( had no duty to take goods after the date agreed to: failure of a constructive condition by the seller.

Bartus v. Riccardi: Hearing aid case.  Is seller entitled after the time for performance to cure a defect?  UCC 2-508(2) allows correction beyond K time of performance if the seller can substitute a conforming tender (when seller had a reasonable belief that the nonconforming item would have been accepted).

Plante v. Jacobs: A construction case.  ( believed ( did faulty work and stopped payment.  ( refused to complete building.   Literal performance hasn't been accomplished but a lot has been done by builder.  This was ruled a substantial performance and thus ( could recover for the work he did (restitution).

· Not used with sale of goods, only service K’s (specifically construction).

Jacob and Youngs v. Kent:  Famous NY case. A builder had put in pipe. The K called for Reading pipe and the builder put in another kind. The court found that there was no difference in the other kind of pipe, it was essentially fungible.  Court said it was substantial performance. The question came up of willful breachers. Cardozo said in dictum that if there is a willful breach, that defeats substantial performance. This concept is not applied as readily as you would think.

Worcester Heritage Society v. Trussell:  Historical society with restoration of house case.  Flip side of substantial performance is material breach.  Historical society bought and sold house to ( who made certain commitments in terms of renovation.  Buyer of this house did some work but ran into difficulties. Hadn't completed all of the work.  Was this breach so total that the historical society could just rescind the K?  No, this is not a material breach and the court is not going to give the house back to society.

Wholesale Sand & Gravel v. Decker:  Soft driveway case.  Owner of property K’d to have a driveway built. No time for payment stated in the K.  Builder ran into problems with the weather, soft ground, etc that delayed performance.  After being asked builder says he will do it right away, which he doesn't do.  Owner gets someone else to finish the work.  Builder sues for breach of K (claims he wasn't given a chance to complete the job).  Owner says ( breached.  ( says there was no material breach. 

· This court says there was a material breach, which justified the owner walking away from his obligations in the K and hiring someone else. Strong dissent that shows this is not an open and shut case.
· Does a party have a self-help remedy? Where someone says that your breach justifies me in walking away from the K.  If the other party has materially breached, you do have a self-help remedy.  If the other party hasn't breached materially, then you can't walk away.  The risk is very great (have to guess right) because if the owner in this case is wrong (two justices thought the owner was wrong), then the owner wouldn't be entitled to self-help and when the owner engaged in self-help, he would have materially breached the K. 
K & G Construction Co. v. Harris:  Workmanlike K with knocked down wall.  General/owner and Sub K in an installment K that said work would be done in a workmanlike manner and that time was of the essence.  Sub does work and submits a bill for an installment on August 10.  The day before, one of the sub's employees accidentally knocked down a wall. Owner is not going to pay because of damage. 

· Court sees a condition precedent here: do work first according to the K, then payment.  If there is a condition not performed, then since the sub didn't perform the condition (work in workmanlike manner), the general doesn't have to perform (payment).  Works perfectly with Mansfield's doctrine.

· The sub is obligated to continue the work, because the owner was justified in not paying.  However, if the breach of the installment was so great that it destroy the value of K, owner doesn’t need to accept any more work from sub.  This would be a guess if the breach was material.

Hathaway v. Sabin: Musicians and snow storm.  Common law has little sympathy for self-help.  Group is to do a performance in a concert house and receive $75.  Terrible snowstorm and the owner of the opera house thinks the musicians won't arrive, so he doesn't heat the opera house and closes it.  Group does arrive and they sue for $75. They didn’t perform the constructive condition of doing the show so how can they get payment?  The musicians rely on the prevention doctrine: the hall was locked. Court says Owner’s was not entitled to exercise this self-help remedy (he made a bad guess).

· To correct this: UCC 2-609: right to adequate assurance of performance.  Restatement § 251 is intended to change the result in the Hathaway case.  This might not help: it leaves some guesswork because you have to have reasonable grounds to be insecure and give reasonable time for performance (both are debatable). 

Reigart v. Fisher: Uses the term specific performance with abatement (reduction of the price).  View of equity jurisprudence with respect to substantial performance.  Can the seller get specific performance against the buyer (who said the property is not as big as the K said)? Buyer said he doesn’t want it and seller says he has to take it otherwise he will sue.  Court permits such suits with an abatement, which is a reduction of the price that corresponds to the amount of land not there. This works if the difference between reality and description in K is not a material breach.

 Non-parties
Lawrence v. Fox: In exchange for some $, Fox promised Holly for consideration that he would pay Holly’s debt to Lawrence.  Exemplifies the doctrine of third party beneficiaries.  Lack of privity doesn’t matter, third party can maintain an action on the contract made for his benefit.  This is a case with two beneficiaries: if Fox performs, both Lawrence and Holly benefit.  Lawrence is a creditor beneficiary.    

· Doctrinally different than trusts: no subject matter of trust here.  If Holly had handed Fox $ and Fox promised to deliver it the next day, Lawerence could enforce this as the beneficiary of the trust.  The $ would be the subject of the trust, but the present case is different because the $ is not the same (not a particular chattel or $).

· There are two debtors here: Fox is the principle debtor.  For Lawrence it doesn’t matter (he can sue either Holly or Fox), but between Holly and Fox it matters because Holly can indemnify Fox (get $ if he is sued by Lawrence under suretyship).

· Court doesn’t explain why they enforce this case, just seem to feel if a trust is enforced why not here also.

· Dissent worried about double liability for ( (Lawerence and Holly could bring suit against Fox and he could have to pay twice).

  Seaver v. Ransom: Wife wants to leave her house to niece, but husband doesn’t do will as he said he would.  This is a case with a donee beneficiary: only one person benefits, the niece, because the wife is dead.  This was a gift and only because of the close family relation did the court enforce this.

· Another type of donee beneficiary K that is enforceable is gov’t/public K’s, that are to benefit certain members of the public.  

· What defenses does a person in the position of Fox (the person to perform the action that benefits the third party beneficiary)?  This is not a uniform area, but next few cases are about this:

Anderson v. Fox Hill: slip and fall in parking lot of nursing home.  Parties didn’t intend to make employee a third party beneficiary so no recovery.  The question to ask: did they intend her to have enforceable rights?  Analysis is important: looking at intention.

Moch v. Rensselaer Water Co.: Not enough water supplied and buildings burn down.  City is in K with water company.  For enforceable rights a beneficiary party in a public K, the K must state that its intention is that the third party beneficiary has enforceable rights. 

· Most K’s don’t have as heavy burden as gov’t K’s which require express intention.  Most though glean intention from a number of factors.  Don’t want huge liability on the gov’t.

 Robson v. Robson: Sr. and Jr. want to modify K so it doesn’t benefit Jr.’s wife anymore.  Question about defeasibility of third-party beneficiary’s rights.  In a donee beneficiary situation can parties to K obviate the 3rd party beneficiary’s rights?  Rights of D.B. are defeasible prior to the time they’re performable; limitations (1) cases where D.B. asserts to K, or (2) reliance.  This is a change from tradition.  

· Restatement §311 sets up the rule for defeasibility of third-party beneficiaries:

1. if parties say rights aren’t defeasible then they’re not (why can’t you change the K this seems inconsistent with K law).

2. otherwise, rights of third party are defeasible until reliance or assent (this means if K calls for assent by beneficiary and he gives it, this precludes modification of K). 

· There is no difference between donee and creditor beneficiary in Restatement.

· If you initiate an action to enforce a K right this would be reliance by beneficiary.

Rouse v. U.S.: Heating K that was Winston’s was assumed by Rouse and guaranteed by FHA.  Heating Co, sells it’s right to enforce against Winston to bank.  This is assignment of rights to receive payment to a third party (the bank, the K right to collect was then guaranteed by the FHA, U.S. gov’t).  Rouse promised upon purchase to assume the mortgage and assumed payment of $850 for heating.  Winston defaulted on note he owed bank for heating and FHA pays bank and then sues Rouse: this is suburgation (if you pay the debt of a third party to a creditor you then step into the creditor’s shoes (part of the law of suretyship, you are automatically subrogating and becoming a surety).  U.S. has the right of reimbursement (all rights of bank): for mortgage and for $850 promise.  Rouse’s defenses:

· To what extent can a promissor (Rouse) uses defenses he’d have had against the promisee (Winston) now against the beneficiary (heating co./gov’t/bank)?  Wants to claim Winston was fraudulent.

· To what extent does the promissor (Rouse) have the use of defenses that the promisee (Winston) would have against the beneficiary?  Winston would have asserted heater was defective.

· This all depends on what the promissor promised: If Rouse had promised Winston he’d pay whatever she owed to Heating Co. then Rouse could assert the defect defense, because this would eliminate Winston’s debt.  But Rouse promised to pay a certain sum of $ without any conditions.  Rouse’s promise to assume more than Winston’s duties: bank becomes a donee beneficiary: the bank’s rights are more than it had originally (a gift).

Assignment: a present immediate transfer of K right (not a promise to transfer rights in the future).  Some aren’t assignable: tort claims (against public policy).  

Obligor has duty to do something.  Obligee is entitled to receive performance and he assigns this right (becomes assignor) to an assignee.  What rights does an assignee have against an assignor if the obligor fails to perform?  If the assignment says it’s with recourse this means there is a warranty of collectability, the assignee can go against the assignor but if it doesn’t say so the assignee can’t.

· How does a debtor know that an assignment to collect is valid?  Need evidence because if you pay the original creditor this still leavers you liable to the assignee.  Of course if you pay the original; creditor and aren’t required to you can get restitution.

There is also a different thing: delegation of duties (vs. assignment of rights): one party agrees with another that third party beneficiary will perform first party’s duties.

Assignment and Delegation
Langel v. Betz: Assignment of right to purchase real estate.  Vendor brings action for specific performance against assignee of original buyer.  ( says he never promised to buy the property just bought the right to buy.  Seller says ( is in a third part beneficiary K of which seller is the beneficiary (not just assignment of rights, but a delegation of duty, which is what Restatement 1st said).  NY court disagrees and says you can’t imply a promise assume duties.

· Restatement §328: gives implied delegation duties or not as in this case with real estate.

· UCC 2-210 adopts the Restatement 1st view.  With implied delegation of duty.
Cook v. Lum: there are cases where you don’t need to say “I assign,” that just handing over a certain document is enough for implied delegation.

Cochran v. Taylor: Court concludes this is an option K for real estate purchase.  Offeree who holds the option assigns.  Can assignee now exercise the option?  Yes, it’s an irrevocable right to purchase and it wasn’t specific to assignee (if it was specific this would be different).  

· Can you assign a “bare, naked offer: (no option)?  No.

· Assignee tried to exercise the option to purchase with cash payment.  This is OK, but he cannot make a promise to pay in future because this would force offeror to extend credit to assignee who he doesn’t even know.

The question is to what extent may a party refuse to accept services and pay for them from assignee on grounds that obligor has been prejudiced.
Macke Co. v. Pizza: Pizza case.  Macke bought VA’s right to service Pizza place, but Pizza place doesn’t want to allow this.  Classic form of prejudice.  Assignment of obligee’s duties to assignee, obligor may feel it is prejudiced by this assignment (bilateral).  In this case it isn’t prejudiced because not service requiring special services.

Obligee
Obligor

(assignee)

Assignee  

British Waggon v. Lea & Co.: This is an assignment of a duty to pay and receive service.  Here the assignor and assignee tried to get together to prejudice the obligor’s right to receive payment.  Assignor goes away and assigns less rights.  If all parties agree and do a novation (new K) this is OK, but done here.  

Alienability: ability to restrict alienation: problem with multiple assignments by obligees, obligor my want to restrict obligees’ ability to assign (record keeping, etc.)

Allhusen v. Caristo:   Article 9 prohibits a party from making an account unassignable (commercial assignment is allowed).  However if special words are used assignment can be prohibited: can’t be general language (“assignment is not allowed:” this would be a promise on which someone could be sued for breach), must be saying the assignment would be void.

Defenses of obligor or claim against obligee: to what extent can obligor assert a defense if sued by assignee?

Ford Motor Credit v. Morgan: Obligee
obligor

                                         (dealer/assignor)
(vendee of car)





assignee




(lending institution)

1. What if car blows up, can obligor say I have a breach of IWM so I don’t need to pay?  Obligor can always assert against assignee a defense or claim the obligor has on K with obligee (no matter when).

2. What if obligor gets a K for services for obligee to which obligor is indebted; now obligee does something that gives obligor a claim against obligee (say ran him over).  To what extent can obligor set off his liability to assignee of obligee’s right because of this new action (reduce his payments to assignee due to unrelated claim he now has)?  If the off setting defense or claim accrues before the obligor receives notice of the assignment he can use it to reduce his payments.  If after, no.

· Taking assignment doesn’t make assignee liable over and above the assignment (that would make them an insurer).  Only thing obligor can do is get debt relieved not extra damages from assignee, he would need to go after obligee.

· Waiver of defense against assignee clause attempts to turn K into negotiable paper.  Obligor sells car to obligor, saying in event of assignment, the assignee won’t be subject to any defenses or claims for obligor.  Dealer/obligee is still subject to them, but assignee isn’t: this would make assignee’s collecting payment on auto because obligor’s rights are cut off.  Makes assignment K very attractive to lenders because they’re absolutely assured they’ll be collected.  UCC 9-206 says such clauses are enforceable in commercial transactions other than consumer (consumer is covered by local rules which usually prohibit these waivers).
Homer v. Shaw: like modification or discharge of 3rd party beneficiaries’ rights by parties to K.  Good faith modification is OK (except when this would prejudice the obligor).  This is an exception to the general rule that modification without obligor would prejudicial.  

Parol Evidence Rule: UCC to liberalize K’s and eliminate the presumption that a written K is a total integration.  However not all evidence is admissible.  Evidence of an oral agreement that varies from written K it is not admissible:

1. if it is not collateral (must be supported by same consideration), 

2. if it is inconsistent with written K (interpreted narrowly, must be inconsistent with an express part), 

3. if it would naturally (UCC says certainly) be written (this depends on the sophistication of the parties)

UCC makes it better for consumer: buyer can show court the oral promises that led to purchase.

· Some courts say even if the written K is silent on an issue (such as time frame) but there is a gap filling rule (e.g. with in a reasonable time) then an oral agreement about that issue can be inconsistent with written K.  A lot don’t agree.

Complete integration: if a written K is a complete integration then it is the final expression of the agreement: there is not any addition by oral agreement (writing finalizes only what the parties’ intend to finalize).  Often an integration (or merger) clause is included in an attempt to ban parol evidence, saying that the written K is the entire agreement.

Partial integration means the written K is not the entire agreement and is subject to an additional oral agreement.

Reformation of K: an equitable remedy where court alters written K to reflect true intent of parties.  Done because of clear and convincing evidence (high standard) of mutual mistake.  At law you couldn’t use parol evidence to show mutual mistake.

Interpretation of Written K: law supplies a background of default rules about how to interpret.  Practical constraints limit the completeness of K’s. It is nearly impossible to be completely specific so law provides gap filling rules.

· Four corners rule: if the K is: clear on its face” – unambiguous, no need to look extrinsic evidence with a contrary meaning.

· Contrary to “four corners,” need context to get meaning.  Thus there will always be extra evidence to get meaning.

UCC says disclaimers of IWM are unconscionable (thus against public policy).

Boiler plate is assented to on the implicit assumption that:

1. it doesn’t alter terms that were bargained for when read alone, and

2. it is not unreasonable

Adhesion K: Standardized K whose terms are so disproportionalately in favor of drafting party that courts tend to question the equality of bargaining power.  Won’t be enforceable if (only need one):

1. it is beyond reasonable expectations of adhering party, or

2. it is unconscionable

Undo Influence: usually with position of trust and confidence (fiduciary relationship):

1. one party is in a weak position or the other is strong

2. the higher party takes unfair advantage of the other 

· This doctrine creates problems in our capitalist system: one party is always in a higher position.

Fiduciary Relationship: req. a high degree of candor and reliability between parties.  Fiduciary undertakes to treat the affairs of the promisee as if they were promisor’s own affairs.  Key is one person’s ascendancy over another, through the placing of trust and confidence on one side and the assumption of a position of influence on the other. (attorney-client, ward-minor, business partners).  

Uniform Vendor and Purchaser Risk Act, §1: 

· Old rule: from the moment a K is made for real estate purchase, the buyer is the beneficial owner.  Along with the benefits come the burdens of being owner.  Owner/buyer bears risk of loss (say if it burns before moving in).

· New rule: risk of loss is placed on the party in possession.  This makes sense because the party in possession has the opportunity to prevent loss and is in the best position to protect against loss.

· Can always contract around this and reallocate loss, but in general the risk of loss follows possession.  This changes the notion that title transfers as soon as the K is made and focuses instead on possession.  

Risk Allocation: Posner and Rosenfield argue that in K’s that don’t expressly allocate risk, the allocation of risk should be made on the basis of the parties’ abilities to bear the risk.  This is det. By the party better able to prevent the risk and who can insure against it for a lower cost.

Impossibility of Perf. B/c of gov’t: Restatement says when gov’t action precludes performance, this counts as impossibility.  Modern law has also extended the notion of impossibility to something less – impracticability.  

Waiver is a voluntary permanent relinquishment of a known right.  Doesn’t require reliance.  Estoppel is misleading or inducing a party to do something that if the inducement isn’t done will do that party harm.  Reliance is much more potent than waiver because it covers everything including material elements (can’t waive these b/c eliminates consideration).  

Conditions of Satisfaction: conditions that must be satisfied to make a party’s obligation actionable (for the other side to enforce the first party’s obligation).  Works for parties to K or 3rd parties

Installment K’s: UCC 2-307.  If nothing is said about time where circumstances allow delivery in lots, the $ can be required for each lot.  Creates an installment K, with compartments of performance.  Deliveries at a particular time and payment for that.  Restatement §233 extends this to K’s beyond commercial K’s.  

Perfect Tender Doctrine: K must be performed literally in all respects.  UCC 2-601, limited to cases of single performance sale of goods, not installments (which are under UCC 2-612, but can write in perfect tender here).).  This doesn’t apply to artistic service K’s, only mercantile K’s.  

Repudiation: A party faced with a repudiation by the other party can: 

1. ignore the repudiation and await the performance the breach.  Caveat: the failure to respond might adversely affect your right to cover. Damages may be limited.

2. treat the repudiation as an anticipatory breach of K and sue for breach. Thus he can sue for breach before the time of performance was due. A repudiation can be rescinded up until the time the other party covers or sues. Anticipatory repudiation is not breach unless the other party treats it as breach. 

· An exception: not applicable to contracts where there has been full performance on one side and where only the other side has outstanding performance (K has gone from being bilateral to unilateral).  Party who has completed all performance can't sue for anticipatory breach here (Insured party can’t sue for installments on insurance a party not yet due).

· If you have a loan and you repudiate, the bank can't sue you for the entire loan price right away. They have to sue you for each installment when you are supposed to pay them back. What do you do about this?  To take care of this, the K has an acceleration clause to avoid this doctrine. It changes this result by agreement.

Third Party Beneficiary: Restatement abandons the creditor/donee jargon:

1. intended beneficiary: has enforceable rights

2. incidental beneficiary: no rights.

Real Estate Sale:

1. Buyer can “assume” mortgage: promise to pay it.  Old mortgage stays and buyer has promise to seller to pay it off.  If buyer doesn’t pay: lender can sue buyer on his promise to pay (mortgagee/bank is third party beneficiary).  Mortgagee could also go against seller.

2. Buyer could take “subject” to mortgage: buyer buys it.  Buyer has no personal liability to the mortgagee or the seller because no promise has been made.  The bank/mortgagee can go against seller or the land itself.

· As long as each buyer assumes there will be no break and all will be beneficiaries, but if some one is subject to then the chain breaks.

Insecurity from Delegation

UCC 2-210(5) any delegation of duties create a insecurity (possible prejudice) and requires assurances of performance under 2-609 (may be a promise or a bond as in Snow Storm case.)

