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Chapter Four.  Policing the Bargain

Section 1.  Competency to Contract

1. Infancy
· K entered into when party less than the majority age is voidable on the part of the minor, can disaffirm the contract at any time or can wait to majority to ratify the contract. 

· Halbman v. Lemke – kid trashes car and wants to return to owner, can return trashed, some states owner would have tort action.

· necessaries (food, clothing, shelter) are not disaffirmable, necessity depends on social position and situaiotion in life of parents and kids.  (Webster Street v. Sheridan)

2. Mental Incompetent 

a) capacity - the contract of a mental incompetent is voidable at the election of the incompetent.  Particularly appropriate when party seeking to void is in position to return to status quo – majority position.  

· Faber v. Sweet Style – guy makes rash business decisisons that he otherwise wouldn’t have, but all the stuff looked like normal business objectively.  NO finding that P didn’t understand terms of contract.  

b) compulsion – recognized in second part of RST.  If acting under compulsion also have a void contract, not crazy, just really put out.  

· Ortelere v. Teachers Retirement – lady had a really bad run of luck, cashed in retirement benefits and shouldn’t have = void.

· RST §15.  Mental Illness or Defect.

(1) A person incurs only voidable contractual duties by entering into a transaction if by reason of mental illness or defect

(a) he is unable to understand in a reasonable manner the nature and consequences of the transaction, or (capacity)

(b) he is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition (compulsion).  (Ortelere v. Teachers Retirement – mattered that board knew she was a little mental.)  (Farnum v. Silvano lawnboy buys house during lucid interval)  New recognition of compulsion but tempered by knowledge.  



(2)  Where the contract is made on fair terms and the other party is wihtout knowledge of the mental illness 

or defect, the power of avoidance under Subsection (1) terminates to the extent that the contract has been so 

performed in whole or in part or the circumstances have so changed that avoidance would be unjust.  In such a case a court may grant relief as justice requires.  

Green – Proof of Mental Incompetency and the Unexpressed Major Premise
· Unexpressed premise is fairness.  Transaction should be tested by own terms.  Just look to see if something fair or not.  

3. Duress / Undue Influence
a) duress – need a threat to do something that is illegal.  If you can legally do something and you threaten to do so, not duress.

b) constructive fraud – requires a special relationship between parties such as fiduciary, or another relation of trust and confidence.  Employer/employee relation not applicable.  

· Von Hake v. Thomas – if party substitutes his own will for that of another and lawyer fraudulently acts in bad faith then that contract is rescindable.  

c) undue influence – need overpersuasion, inequality in power (lessened capacity to free contract plus excessive strength by the dominant party) but in U.S. hard to draw line between oppressive and persuasion. Undue influence not usually found in commercial contracts.

· Odorizzi v. Bloomfield School District – found out he may have engaged in homosexual activity and board says resign or we out you.  No duress b/c school board didn’t threatent to do something illegal. P has docs testify to get resignation rescinded, clear case of overpersuasion and undue influence.  

Overpersuasion

· discussion of transaction at unusual or inappropriate time

· consumation of transaction in unusual place

· insistent demand that business be finished at once

· extreme emphasis on untoward consequences of delay

· use of multiple persuaders by dominant side against single servient party

· absence of 3rd party advisers to servient party

· statements that there is no time to consult financial advisers or attorneys

Section 2.  Revisions of Contractual Duty
1. Duress
a) There must be a threat not to comply with existing contract and the non-breaching party has no place else to go.  Threatened party must show that it couldn’t have obtained what was contracted for in some other reasonable way.

· Austin Instrument v. Loral Corp – Navy contract to supply 23 parts.  Needs total of 40, D refuses the 23 if doesn’t get the other 17.  P nowhere else to go and must order all and pay more.  

b) There is no duress when there is an adequate legal remedy such as suing for specific performance.

· Smithwick v. Whitley – P paid D extra money for land when D demanded for.  Court doesn’t revise payment for duress b/c P could have sued in equity.

c) Moves into unconscionability when “duress tested not by nature of threats but rather by state of mind induced thereby in the victim”  Purley unconscionable and malicious motives are unlawfull with law of duress.  

· Wolf v. Marlton – P to buy house and land from D, P decides doesn’t want house and wants money back, D refuses and P threatens to sell to undesirables.  Court says this constitutes duress and won’t enforce contractual recission.

** Collins says courts take narrow view of duress b/c they want certainty of transactions and contracts.  

2. Pre-Existing Duty Rule
Pre-Existing Duty Rule precludes changing contract one sided without some new consideration.  Can’t “change” contract to do something you already have a duty to do.


Alaska Packers – if honest dispute as to meaning of K and as result one side modifies w/o making new 

consideration, the change is okay w/o the consideration.  If no dispute then no consideration for K modification.  

· RST §89.  Modification of Executory Contract.

A promise modifying a duty under a contract not fully performed on either side is binding

(a) if the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made; or

(b) to the extent provided by statute; or

(c) to the extent that justice requires enforcement in view of material change of position in reliance on the promise.

· recognizes that in unequitable situations, makes sense to discharge pre-existing duty rule and allow for contract modification.

a) Will enforce changes to contracts where it is fair and equitable and modifaction is made in response to unexpected difficulties.

· Brian Construction v. Brighenti – D is to do lots of excavation based on site findings of P.  Turns out lots more work to do same excavation, allowed to have D get more money from P.  Codified in RST 89.  

· Schwartzreich v. Bauman-Basch – example of getting around pre-existing duty rule.  Tear up old employment contract and then do new one for more money, court said each party was giving up rights but in end employee gets more money for same job.  Collins no like.  

· Denney v. Reppert – bank robbery and cop can’t get reward money but cop out of jurisdiction can get reward money, but only if they know about it.  

b) Old view that pre-existing duty to third parties was also part of pre-existing duty rule.  Modern view is that will enforce contracts even where there is pre-existing duty to third party.

· McDevitt v. Stokes – Jockey promised $1,000 if he wins.  Jockey can’t get money b/c already had pre-existing duty to owner to win.  Modern view opposite result.  

** As soon as a party has an excuse not to do something, and then promises to do it at the bequest of a third party, no longer pre-existing duty rule problem.

3. Modification / Recission / Waiver
Corbin – Can’t waive some material part of the contract/exchange.  Can’t waive away consideration to the point where you end up with illusory contract.  Can waive procedural aspects of contract.  Estoppel has different impact and more wide impact than waiver, waiver is often procedural.  

· UCC §2-209 Modification, Recission, and Waiver
1) An agreement modifying a contract within this Article needs no consideration to be binding.

2) A signed agreement which excludes modification or recission except by a signed writing can’t be otherwise modified or rescinded, but except as between merchants wuch a requirement on a form supplied by the merchant must be separately signed by the other party.  

3) The requirements of the statute of frauds section of this Article must be satisfied if the contract as modified is within its provisions.

4) Although an attempt at modification or recission does not satisfy the requirements of subsection (2) or (3) it can operate as a waiver.  An attempt at modification may constitute a waiver, court in Universal Builders found a waiver.  

5) A party who has made a waiver affecting an executory portion of the contract may retract the waiver by reasonable notification received by the other party that strict performance will be required of any term waived unless the retraction would be unjust in view of a material change of position in reliance on the waiver.  

· Universal Builders v. Moon Motor Lodge – P and D contract to build motel.  K contains modification clause that requires any changes to be in writing and signed.  Owner orally ordered additional work.  As is the clause is valid under UCC 2-209(2), would not be at common law.  However, owner said go on, there was reliance, and thus the written condition was waived under 2-209(4).  

· Hackley v. Headley – P cut logs for D.  P really needs $ so settled for less money earlier.  P claims duress.  Court says D didn’t create duress.  Did not let question of duress become factual question = more litigation.  Capps v. Georgia makes duress factual question.  

· Marton Remodeling v. Jensen – D sends check and says it is for full payment services rendered.  P demands balance, files mechanics lien, writes “not full payment” and cashes check.  Can’t take benefit without imposition of condition…condition stands, not waived.  Opposite result under 1-207.  Most jurisdictions concluded that 1-207 didn’t change common law rule of Marton even though it explicitly does.    

· Kilander v. Blickle – if party gives what they feel they owe on a contract and it is accepted then it is consideration.  Minority position is they will void it for lack of consideration.  Doctrine is there to encourage settlement.  

· If sub’s workers go on strike, the sub is not excused by the fact that his workers on strike in a K b/t sub and owner.  Say sub doesn’t perform b/c general has not paid and then owner goes.  Father promises son-in-law will give money when married.  Most courts say pre-existing duty.  Cardozo said now, might be married to get the cash.  

· UCC §1-207 Performance or Acceptance Under Reservation of Rights
(1)  A party who, with explicit reservation of rights performs or promises performance or assents to performance in a manner demanded or offered by the other party does not thereby prejudice the rights reserved.  Such words as “without prejudice”, “under protest” or the like are sufficient.

(2) Subsection (1) doesn’t apply to an accord and satisfaction.


NOTE

· Accord and Satisfaction:  An executed unilateral contract.  If Petterson v. Pattberg had accepted the money then would have accord and satisfaction.  Would have completed transaction.  But Petterson was just offer for accord and satisfaction and the only way to get the whole thing was by performance.  One party performs act for the promise of release.  There is no promise on the debtor’s side, only on the creditor’s side.  Marton was accord and satisfaction case.  

· Executory Accord:  There is outstanding money debt and two parties come to understanding and debtor agrees to pay less money of debt 6 months early and creditor agrees to release debtor.  Or money debt outstanding and parties agree that debtor will pay creditor with a tractor.  At common law wouldn’t enforce executory accord.  Common law said if creditor promised the tractor and doesn’t get it, can’t sue for the tractor.  Modern doctrine says sue for the tractor.  Until time of performance for new obligation, the cause of action on the original action is suspended.  Can sue for money or for the tractor.  Requires a writing.  This happens where in advance parties agree that original cause of action suspended and other performance will be used instead.  

· Substituted Contracts:  Debtor pays larger sum earlier or the debtor agrees to hand over property instead of obligation.  If court concludes that parties intended to substitute new contract for old one, in eyes of common law there were no problems b/c there were no efforts to suspend a cause of action, old cause of action is gone.  New right and old right is gone.  Common law never had any problem enforceing substitued contract.  Need to find intent and that is hard to do.  Where parties agree that old contract is rescinded and a new contract in its place (novation)

Section 3.  Mistake, Misrepresentation, and Nondisclosure

1. Mistake (split into unilateral / bilateral)
· RST §152.  When Mistake of Both Parties Makes a Contract Voidable
(1)  Where a mistake of both parties at the time a contract was made as to a basic assumption on which the contract was made has a material effect on the agreed exchange of performances, the contract is voidable by the adversely affected party unless he bears the risk of the mistake under the rule in 154.

(2)  In determining whether the mistake has a material effect on the agreed exchange of performances, account is taken of any relief by way of reformation, restitution, or otherwise.  

1. Mutual mistake may turn into constructive fraud.  Majority position is that of RST, when both parties make a mistake, a contract is voidable at the bequest of the party getting screwed.

· Jackson v. Seymour – Sister sells brother real estate for a lot less than she should have.  Neither knew.  Case becomes one of constructive fraud which requires (1) confidential and close relationship (2) gross indadequacy of consideration (3) reliance on the confidential relationship, and (4) an offer to restore the purchase price in return for the deed.  Case jives well with RST 152(1).  

· Smith v. Zimbalist – P suing to recover more money from D.  D had purchased what he thought was Stradivarius from P, turned out not true.  Under RST 152 would be basis of mistake b/c “contract was made as to a basic assumption on which contract was made.”  Would also be void under Sherwood approach.  UCC-213 also comes in and describes the descriptions of the violins as express warranty.  Suppose Zimbalist sues Smith for breach.  Could rescind and get back his money, could sue for expectation interest, was promised a Stradavarius and might be entitled to difference b/t what he got and value of Strad…much different result than mutual mistake would allow.  

2. Another approach for dealing with mutual mistake (view in Michigan prior to 1982 at which point MI SC adopted RST 152) was a differentiation between difference or misapprehension as to substance of thing bargained for = no contract, but if difference is in duality or accident, even though mistake actuating motive, contract is binding.

· Sherwood v. Walker – case where P to buy cow.  On delivery day D won’t deliver b/c cow is knocked up.  Court holds that both thought the cow was barren and court rules that barren cow is different than a breeding cow and therefore the difference is in substance, were it just difference in value, no relief.

· RST §153.  When Mistake of One Party Makes a Contract Voidable
Where a mistake of one party at the time of a contract was made as to a basic assumption on which he made the contract has a material effect on the agreed exchange of performances that is adverse to him, the contract is voidable by him if he does not bear the risk of the mistake under the rule stated in §154 and

(a) the effect of the mistake is such that the enforcement of the contract would be unconscionable, or

(b) the other party had reason to know of the mistake or his fault caused the mistake.

Kull – courts less likely to knock down a contract that has already been executed.  Once it happens, less likely to rescind / find a mistake.  

3. With unilateral mistake, relief only granted to extent that reliance interest was compensated.  Runs counter to basic notions of contract formation so there is controversy.  Critics say just go to subjective view of contract formation.  Unilateral mistake happens a lot with tort cases, start with broken bone, signs that all claims are settled, turns into chronic, court lets them out b/c unilateral mistake (minority position).  

· Elsinore Union Elementary School v. Kastoroff – D contractor makes clerical error in bid and promptly rescinds contract.  Court grants relief to contractor, court finds no neglect on part of contractor.

4. Move away from mutual mistake, particularly in land use sales.  Concern is that where parties don’t know about land use restriction, make sale, mutual mistake, would upset a lot of titles.  Courts instead favor common law warranty

· Hinson v. Jefferson – there is restrictive covenant on use of property when sold by seller, can’t be used for residential purposes b/c can’t put in septic tank.  Court of Appeals grants recision and restitution based on mutual mistake based on cow case.  Supreme Court says relief appropriate, but rather on basis of common law warranty fit for a particular purpose.

· Cook v. Salishan Properties – Property sold by developer unsuitable for building b/c of erosion, P wants diminished value.  Court doesn’t apply Hinson.  Developer free from fault b/c didn’t know about problem and not negligent for failing to discover.  Difference here also that was seeking expectation damages, not recission.  

· Bottom line, today, houses have implied warranty of workmanlike quality.

· UCC §2-314 Warranty of Merchantability:  Essentially, when one sells goods they should meet the requirements that such goods normally meet and perform.  They are of fair and average quality of the description, pass w/o objection under contract provisions, fit for ordinary purposes for which such goods are used.

· UCC §2-315 Implied Warranty:  Fitness for Particular Purpose:  Where seller at the time of contracting has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller’s skill or judgment to selet or furnish suitable goods, there is unless excluded or modified under the next section an implied warranty that the goods shall be fit for such purpose.  

· Express Warranty:  Consist of statement that seller warrants certain goods.  If I say it’s a Stradivarius it damn well better be a Stradivarius.  

2.
Nondisclosure / Misrepsentation
· RST §161 When Non-Disclosure is Equivalent to an Assertion (see supplement pg 260 for more)

A person’s non-disclosure of a fact known to him is equivalent to an assertion that the fact does not exist in the following cases only:

(a) where he knows that disclosure of the fact is necessary to prevent some previous assertion from being a misrepresentation or from being fraudulent or material

(b) where he knows that disclosure of the fact would correct a mistake of the other party as to a basic assumption on which that party is making the contract and if non-disclosure of the fact amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing.

(c) where he knows that disclosure of the fact would correct a mistake of the other party as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part.

(d) where the other person is entitled to know the fact b/c of a relation of trust and confidence b/t them.

a) When innocent misrepresentation scope of liability has varied.  Generally innocent misrepresentation leads to discussion of warranty, and that is how liability determined.

· Johnson v. Healy – D says made house of best materials, eventually the house settled and the foundation was screwy.  Once you get to warranty then get to expectation damages (100% perfect hand)  As soon as you have warranty there is right to recission and restitution of reliance damages or the alternative is expectation damages.  ???  Recovery is cost of completion or difference in value.  

b) Fine line between non-disclosure, misrepresentation, outright lying.  Modern view is that have to make a disclosure when you have info and you know that it will affect the deal.  

· Laidlaw v. Organ – guy goes out, learns that British blockade no longer in effect, goes back to New Orleans and buys tobacco and tobacco price shoots up.  D sued for misrepresentation, had been asked if D had any info that would change their mind as to sale, D shrugged.  Question is whether or not to protect someone who has gone out and gathered information on their own.  Later cases suggest that will restrict this holding to circumstances where all have equal access to info.  

· Cushman v. Kirby – P asks how is the water.  D says add a little clorox, its fine.  D husband says nothing.  Really have sulphur water.  D wife makes false representation, and D husband has duty to speak under the circumstances.  Have duty to disclose b/c D had info and knows that it would affect the deal.  Modern view 

Section 4.  Justification for Nonperformance
Impossibility, Impracticability, or Frustration will be applied to discharge a party from performance when the parties themselves did not allocate the risks of the supervening events.

1. Impossibility – A promisor’s duty to perform is discharged where, after K entered into, that which he promised to do has become, without his fault, objectively impossible to fulfill.  Further if promised performance is major undertaking of K, this will discharge both parties from all duties under K.  Look at the basic assumption of the K and then determine if that risk has been distributed to either party.  

a) Destruction or Nonexistence of Subject Matter.  Court will discharge duty of promisor when finds an implied condition to performance of the contract.

· Paradine v. Jane – old rule, no excuse of any kind for performance.  

· Taylor v. Caldwell – Music hall burns after owner gives license for use of hall.  Producer of show sues owner.  Court says implied condition to performance (existence of music hall.)

· Lease / License Distinction.  If lease then lessee bears cost of music hall burning down (there would have been transfer of interest in property.)  If license then owner bears burden.

· Roberts v. Lynn – Roberts let ice business to ice company and house burns.  Roberts sues to recover rent for period after the fire.  Court decides was a lease and rules for Roberts to get his money.

· Murphy – Auto dealer has lease to sell new cars.  WWII and gov’t bans manufacture of personal cars.  Owner says pay rent and lessee says frustrated purpose.  Historically, with lease/license, auto dealer gets hosed and has to pay.  CA court says this was impracticability though.

· UCC §2-509.  Risk of Loss in Absence of Breach.  Essentially makes risk of loss follow possession with sale of goods.  Risk doesn’t pass until goods do.  Abandons relation b/t title and risk of loss, lets it fall with possession.  Puts it with party who has incentive and capability to prevent loss.  

· Uniform Vendor Purchaser Risk Act – does same as UCC 2-509.  

· Rule of Equitable Conversion – transfer of deed not complete, but you are equitable owner so you bear risk of loss.  Buyer bears risk of loss.  

· All of these would excuse Tompkins.  

b) Construction Contract Not Discharged by Impossibility.  Court will not discharge duty of promisor contractor when a house is destroyed before it can be finished.  Will give them extra time to finish, so no liquidated damages clause enforced.  Big exception to Taylor.

· Tompkins v. Dudley – Contractor has K to build schoolhouse.  Right before almost done burns down.  Contractor says impossible, court says no.  Impossibility not a factual matter.

· Garman v. Hoover – if owner has insurance then contractor doesn’t benefit from the insurance but still has to build the schoolhouse.  

· Subcontractor Exception.  (American Repair Doctrine)  If work has been done by subcontractor and stuff gets destroyed court will say that the work has been performed, or at least the work that was done up until time of destruction, owner has no defense in a suit by the sub based on impossibility.  Pro-sub rule.  

· Carroll v. Bowersock – P put in floor for D.  P sues for work done and the court rules for P.  

c) Prevention by Government Regulation or Order.  When performance becomes impossible as matter of law, court will give some recovery.  U.S. will give restitution.  British will let things fall where they fall.

· Louisville & Nashville v. Crowe – P got free passes across the country for granting right of way through their property.  Gov’t makes passes of this sort illegal and P sues railroad when pass invalid.  No breach of contract but court gives recovery to P in restitution.

· Isle of Mull – Steamship company gives charter to charterer and English gov’t takes ship for wartime.  Gov’t pays more for ship than charterer.  Who gets the windfall.  Steamship company gets it, let windfall lay where it drops.  

· RST §264.  Prevention by Government Regulation or Order.  If the performance of a duty is made impracticable by having to comply with domestic or foreign governmental regulatin or order, that regulation or order is an event the non-occurrence of which was a basic assumption on which the contract was made.  

d) Inability to Obtain Insurance.  Court considers inability to get insurance a forseeable problem, one that parties would have addressed.  As such, will not excuse performance if can’t get insurance, doesn’t fall under impossibility.

· Kel Kim v. Central Markets – Lessor declares default when lessee can’t get the insurance required under the lease contract.  Court limits doctrine of impossibility to forseeable situation.  Was forseeable that this was problem, should have addressed in K, not excused.  

force majure – in event of shit hitting fan we all walk away from contract.  

rule of ejusdem generis – limits meanings of words.  So if have force majure for Godzilla and “other” then other could include Mothra but not a tornado.  

e) Act of God and ROL Sale of Goods Contract.  Generally, seller’s not excused from performance when stuff they have to sell destroyed thorugh no fault of their own.  

· Bunge Corp v. Recker – Crops destroyed and buyer suing for difference b/t contract price and market price at time of delivery.  Had K been for beans grown in specific place, buyer no recover, however, here seller wasn’t required to get beans from specifc place.  Not excused.  Nothing contemplated by parties is impossible.  

· Snipes Mountain v. Benz – here potatoes contracted for were specifc to seller’s land.  P excused from liability to sell and also the court reformed the contract to reflect this point.  

· UCC §2-613 Casualty to Identified Goods.  Where the contract requires for its performance goods identified when the contract is made, the goods suffer casualty w/o fault of either party before the risk of loss passes to buyer, or in proper case under a “no arrival, no sale” term then

(a)  if the loss is total the contract is avoided;

(b)  if the loss is partial or the goods have so deteriorated as no longer to conform to contract, the buyer may nevertheless demand inspection and at his option either treat K as avoided or accept goods with due allowance from K price for deterioration or deficiency in quantity but w/o further right against seller.



Posner says should allocate risk of loss to person who can handle it best.  

2.
Impracticability.  A type of subjective impossibility.  Some courts allow when K turning out vastly different than parties contemplated.  Party’s performance rendered impractical by occurrence of an event, the non-occurrence of which was basic assumption on which K was made.  This is modern view.  Codified above in UCC §2-615.  


a)
Increase of Expense Must be Extreme.  Courts will not say impractical when the cost goes up unless cost 

goes up significantly.  Code generally says that price alone not enoug to do it.  

· American Trading v. Shell International – Ship has to sale around Cape of Good Hope instead of going through Suez Canal.  Sues charterer for difference b/t K price and added value of performing voyage.  First off, not impossible, never said they would go through Suez.  As to impractical, no dice, increase of 1/3 of purchase price was not enough to recover.

· Westinghouse – uranium case.  Uranium price skyrockets and they claim impracticability.  Dawson and Collins both think that shouldn’’t be impracticability but rather just reasonable thing to do.  

· RST §2-615  Excuse by Failure of Presupposed Conditions.  Except so far as a seller may have assumed a greater obligation and subject to preceding section on substituted performance;

(a)  Delay in delivery or non-delivery in whole or in part by a seller who complies with paragraphs (b) and (c) is not a breach of his duty under a contract for sale if performance as agreed has been made impracticable by occurrence of contingency the non-occurrence of which was basic assumption on which K was made or by compliance in good faith with any applicable foreign or domestic governmental regulation or order whether or not it later proves to be invalid

(b)  Where causes mentioned in (a) affect only part of seller’s capacity to perform, he must allocate production and deliveries among customers .

(c)  Seller must notify buyer seasonably that there will be delay or non-delivery.

**If source of supply is particular then this applies instead of 2-613.

3.
Frustration of Purpose.  When bargained for performance is still possible, but purpose or value of contract has 

been totally destroyed by some supervening event, frustration of purpose will discharge.  Collins says courts 

reluctant to apply this doctrine.

· Krell v. Henry – Licensee (not leasee) was to view coronation from hotel room.  Coronation doesn’t take place.  Owed 50 lbs. on room and question was whether or not he has to pay.  Court says no.  Whole purpose of K was to see coronation and that didn’t happen.  25lb down payment stays where it is.

· Chandler v. Webster – Let money lie where it is.  British view.  U.S. says give money back.  Same as Krell, let money in 25lb down payment stay where it is.  

a)
Supervening Event Must be Unforseeable.  If supervening event was forseeable then court will not 

excuse performance.

· Krell – Coronation called off b/c king sick and that wasn’t forseeable.

· Lloyd v. Murphy – Lease of showroom to market display new and occasionally used cars.  WWII can’t make cars personal use.  Owner waives new car requirement but lesee leaves and issue is whether or not has to pay off lease.  Court said this was forseeable so wouldn’t excuse performance.  Knew bad stuff going down in Europe.  

· Weyerhaeuser Real Estate v. Stoneway – flood of environmental litigation made K frustrated.  Was 1981 so not forseeable, today might be forseeable.

b)
Less Than Total Frustration Not Excusable.  Where court determines that K could still be carried out in 

some fashion, will not excuse contract.  

· Lloyd – Car dealer case again.  Lessee could have used to sell used cars and also could have kept open as service station.  

c)
Governmental Intervention.  There can be basis for excuse under frustration of purpose when the gov’t 

steps in and screws up your contract.

· Chase Precast v. John Paonessa Co – K to make median dividers for highway.  People protest median dividers and general says sub we don’t want dividers.  Sub has lots of dividers left.  Argue that should have forseen, but court says frustration of purpose and general is excused form paying sub.  Court says was forseeable.

Section 5.  Unconscionable Inequality
Modern view is that if have general unconscionability doctrine should have it same for specific performance and regular contract actions.  UCC doesn’t make any distinction in specific performance, just talk of unconscionability.  Courts hesitant to broaden, worry that pulls rug out from underneath basic contract formation principles.  

1. Modern doctrine unconscionability is applied by judges.  UCC 2-302
2. Relief that judge is entitled to give varies greatly as broad range under UCC:  refuse to enforce a clause, reshape contract, refuse to enforce entire contract.  

UCC §2-302.  Unconscionable Contract or Clause
(1)  If the court as a matter of law finds that the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result.  

(2)  When it is claimed or appears to court that the contract or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination.  

What Makes Unconscionability?
1. Methods of misrepresentation, nondisclosure, duress, undue influence.

2. Unequal bargaining positions, information.

3. Grossly inadequate consideration.

4. Contracts of adhesion

5. Security provisions

· Wollums v. Horsley – Guy sells mineral rights way too little.  There is action for specific performance on K.  Court here doesn’t grant specific performance b/c of gross disparity of consideration, equity won’t enforce a bad deal.  1892 case, was unusual to reach “enlightened” result.  Collins disagreed.  

· Waters v. Min Ltd. – Girl has annuity insurance policy and she sells at big discount to boyfriend’s buddies.  Boyfriend had introduced her to drugs, abuse, control.  Court says unconscionable.  Collins thinks that is crazy, should be an undue influence case. 

· Williams v. Walker Thomas Furniture – Poor lady deals with store to get stereo on credit.  Basically, the store can repo everything she has purchased from them if they need to foreclose.  Here bargaining power very different.  Did she have a choice?  Adhesion and terms heaviliy favoring one party = unconscionability.  

a)
Commercial Unconscionability.  Generally court reluctant to find unconscionability between two 

merchants.

· Smith v. Price’s Creameries – Cancellation clause says either party can cancel for any reason w/ 30 days notice.  P is a couple working as retailer for D.  D cancels and P says unconscionable.  Court doesn’t buy it.  P then argues that Artilce 1 UCC good faith performance should test cancellation.  Court doesn’t buy it here, and most don’t buy it.  

· Gianni Sport v. Gantos – Exception to commercial rule.  P argues never read clause and if he had wouldn’t have entered contract.  Both wise in ways of fashion indurstry.  Court said imbalance in bargaining power, buyer has all cards, if buyer cancels it is big part of P’s business.  Collins no like this case, there are lots of situations like this.  

Chapter 3.  Making of Agreements

Section 6.  Assent to Standardized Forms.
Big issue here are contracts of adhesion and unconscionability and mutual assent.  Often times parties have substantiall unequal bargaining positions.  Adhesion contract when weaker party must adhere to stronger party’s terms or there is no agreement.  

· Henningsen v. Bloomfield Motors – Landmark case going towards unconscionability.  Auto dealer warranty limitation on a form.  Court says is contract of adhesion throughout industry, only way to get a car is to take warranty limitation.  On basis of public policy the provision unenforceable.  Also can’t have b/c they had personal injuries.  

· U.S. v. Bethlehem Steel – U.S. say they were victims of unconscionability.  Was lose the war or accept Bethlehem Steel’s ridiculous terms.  Court said no unconscionability, not that it doesn’t exist, just that not sure whether or not it exists here.  U.S. loses.  

UCC §2-316(2)  Allows you to disclaim warranty of merchantibility but to do so must have in writing that is prominent and also language must mention merchantibility.

UCC §2-719(3)  Deals with unconscionability, consequential damages excluded unless limitation is unconscionabile.  “Consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable.  Limitation of consequential damages for injury to the person in the case of consumer goods is prima facie unconscionable but lmitation of damages where the loss is commercial is not.”  

· Richards v. Richards – At issue was permission slip for allowing spouses to ride with trucker husbands.  Wife had to sing exculpatory K.  Court says void as public policy.  Company could have made legit by (1) splitting liability/permission parts of clause (2) was overly broad (3) and standardized form left no room for negotiation.  None alone would invalidate.

· Broemmer v. Abortion Services of Phoenix – Clinic performs services only if form with arbitration clause signed.  Court says this contract of adhesion unenforceable (not all are, just higher scrutiny)

RST §211.  Standardized Agreements
Basically a standardized clause will be enforceable unless a party whose form that is should expect that the other party wouldn’t know about the clause at which time the clause is unenforceable.

· Criticized on burden of proof – all the section requires is that there is reason to believe that someone wouldn’t have signed contract if the clause were open/obvious and known to signing party.

· Not an unconscionability idea, if you just tell someone about the clause then you are golden.  

Chapter Five.  The Maturing and Breach of Contract Duties

Section 1.  The Effects of Express Conditions 
Corbin – Condition means some operative fact subsequent to acceptance and prior to discharge, a fact upon which the rights and duties of the parties depend.  Something can be a condition and a promise, not mutually exclusive.

· promise – creates a duty, if duty not performed then breach and therefore damages (sword).  Where there is material breach then other party can walk away (breach) and therefore excused.  Must show that breach was material.  Mere fact that a promise was not performed does not give party right to walk away.

· condition – limits or excuses party’s duty under a K.  A condition is a defense (shield).  Breach of promise v. non-occurrence of condition.  

· condition precedent – condition which must occur in order to create an absolute duty of performance i.e. there is no enforceable duty owed until the fact or event happens.

· condition concurrent – mutually dependent performances capable of nearly simultaneous execution.  Only happens when parties bound to render performance at same time.  Ordinary sales contract.   UCC 2-511.

· condition subsequent – one which the occurrence of the condition extinguishes a previously absolute duty to perform.  E will work for R unless E called for military duty.  

· covenant (promise) – absolute, unconditional promise to perform (or refrain from performing) some act.  A failure to perform is always a breach of K per se.  

Courts prefer to find promises b/c a condition will let everyone walk away whereas promise can just sue for breach and must show damages.  

Can have condition and promise at same time.  If it is both and the condition is waived.  

Determining Between Promise and Condition
1. Parties Intent 

2. Words Used – provided / if / when usually = condition where as promise / agreed = promise.  (Glaholm)

3. Custom – business custom in community w/ regard to contracts, what would average reaswonable business person have thought.  (Glahom)

4. Which interpretation best protects expectancies of parties, doubtful provisions usually construed as promises, not conditions b/c of walk away / damage distinction.  

a) Preference For Finding Promise Instead of Condition.  Generally, courts would rather find promise than condition b/c if condition, everyone can walk away.  If promise, must stick around and prove damages from breach.  

· RST §227.  Standards of Preference With Regard to Conditions
(1)  In resolving doubts as to whether an even is made a condition of an obligor’s duty, and as to the nature of such an event, an interpretation is preferred that will reduce the obligee’s risk of forfeiture, unless the event is within the obligee’s control or the circumstances indicate that he has assumed the risk.  

(2)  Unless the contract is of a type under which only one party generally undertakes duties, when it is doubtful whether


(a)  a duty is imposed on an obligee that an event occur, or


(b)  the event is made a condition on the obligor’s duty, or


(c)  the event is made a condition of the obligor’s duty and a duty is imposed on the obligee that 

      the event occur,

the first interpretation is preferred if the event is within the obligee’s control…

· Glahom v. Hays – Chater of ship supposed to leave on or before February 4th.  D is able to walk away from contract completely b/c P didn’t leave on or prior to Feb. 4th.  Court looks at language of parties which is most obvious expression of their intent.  Also looks at context of textile where timing is evertying.

· Howard v. Federal Crop Insurance – Parties didn’t make clear whether or not a conditoion.  Howards turn destroyed field before insurance company comes to examine.  If promise then insurance company must prove damages and that’s hard to do.  Since used condition in one part, and not in the part right after regarding destruction of crops, court finds a promise, not a condition.  Example of preference for promise. 

· Merritt Hill v. Windy Heights – Condition like a defense (shield) and promise like shield to obtain some affirmative relief.  Seller failed to procure title insurance for sale of home.  Court sees no right to damges, just sees a condition.  

· Mascioni v. Miller – Sub to do concrete for general, payments to be made to sub as received from owner.  Owner never makes payment now sub sues general and met by defense of condition (shield) that things were conditioned on owner payments.  NY says condition and sub is screwed.  Also, time of payment was condition and there can be no breach until the occurrence of conditions.  In some cases this is seen as impossibility if general can’t pay the sub.  RST §295.

· Ewell v. Landing – same as Mascioni but different result.  

b) Burden of Proof / Appellate Review of Conditions.  

· If a condition precedent then the party seeking to activate the liability must show the condition precedent.

· If condition subsequent the party seeking the benefit of the condition has the burden of proof.  

· Modern trend is to put burden on party who is in better position to prove that something did or did not occur.  

· Gray v. Gardner – Boat arriving with whale oil.  Question is whether or not it arrived before midnight.  Buyer trying to avoid payment by saying ship didn’t make it in on time.  Relieves the buyer of an obligation if the event doesn’t occur.  Seller has burden in this case b/c they are seeking benefit of condition.  Court reads this as condition subsequent so seller has to prove condition.  

· Appellate review of lower court findings regarding conditions is large.  Lower court’s finding as to meaning of a document isn’t binding on appellate court, role of appellate court to decide what language is.

· Parsons v. Bristol – Lower court concludes that where conflicting extrinsic evidence as to contract, role of jury is to determine what evidence is to be believed.  If no conflicting evidence, matter for judge to decide what meaning of contract is.  Also want to interpret language to have promise, not condition.  Also about prevention doctrine below. 

prevention doctrine – if a party’s liability turns on a condition, they can’t actively do something to avoid liability.  Party can’t say no liability for what I promised to do if I prevented the performance.  Clear excuse for condition.  

c) Excuse of Conditions.  Operate to render conditional duty absolute, even though condition specified hasn’t occurred.  

i)
Impossibility / Incapacity – when one party is unable to perform condition b/c of some sort of impossibility court will sometimes waive conditions.  

· Royal Globe Insurance v. Craven – Auto insurance policy and lady in hospital for several days, released 23 days after accident.  Didn’t notify insurer for 4 months.  Court says there was incapacity for the time she was out, but not for the 4 months so condition not excused.  Needed to notify promptly according to condition.  P also said estoppel, but court says no b/c no reliance.

· Monteiro v. American Home Assurance Co – P asserts attorney mental for 12 month period after fire and that’s why didn’t file insurance claim sooner.  Won’t apply impossibility b/c attorney isn’t a party to the dispute.  

· Wasserman v. Harris – there was condition that Huston would be in play but Huston cancelled for sore throat.  Promise excused like in music hall case.  Court willing to apply to conditions.  

· Semmes v. Hartford Insurance – Fire insurance has 12 month commencement policy.  Civil war occurs and court tacks the time.  SC says wrong, just go 12 months after loss.  No tacking but there was impossibility b/c of war.  

· Aetna Cas & Sur v. Murphy – Raised question of prejudice for nonperformance of condition.  Burden is on insured to prove that no prejudice to insurance company if insured doesn’t comply with one of the conditions of insurance contract, here notice to insurer not given for a couple of years.  Can rebut presumption that delay was prejudicial.  If no prejudice, don’t enforce.  Law reform position.  Different approach b/c insurance company.  

RST §229.  Excuse of A Condition to Avoid Forfeiture – To the extent that the non-occurrence of a condition would cause disproportionate forfeiture, a court may excuse the non-occurrence of that condition unless its occurrence was a material part of agreed exchange.  

ii)
Waiver / Estoppel – Waiver is a voluntary relinquishment of a known right, while an estopple consists of a preclusion which in law prevents a party from alleging or denying a fact in consequence of his own previous act, averment or denial.  If a party relinquishes a known right, awarded him by contract, he can’t, without consent of his adversary, reclaim it, but the ban of an estoppel may be lifted by the party against whom it is invoked by giving propert notice. (Gilbert)


Can’t waive material part of the exchange.  

· Expression of willingness to excuse condition – if either party says won’t insist on literal performance of condition and other party relies then first party waives condition.

· Voluntary acceptance of defective performance – either party knowingly accepts and retains less than he is entitled to under K and appears that intending thereby to forgo insistence upon full performance, waives right to full performance.

· Voluntary performance as excusing condition on which duty to perform depended – duty to perform subject to condition precedent and promisor performs knowning contingency hasn’t occurred, may operate as waiver of condition as long as not material.

· Waiver of prior breaches as excuse for present breach – when series of performances by one party as condition precedent to other’s duty, condition of full performance may be exccused by other’s previous acceptance of less than full performance.  (Collins says this seems like case of estoppel)

· Gilbert v. Globe Rutgers – 12 mo. clause for bringing action.  P says D insurance company repeatedly promised to make payment as soon as garnishment proceedings over and D didn’t refuse to pay until more than year after fire.  When D said won’t pay claim, ban with estoppel over.  Once estoppel over, don’t’ get another 12 months, get reasonable time to bring suit.  If agent comes in day after fire and says we waive, it is still estoppel.  

· Doctorman v. Schroeder – pay money 2:30 on Saturday.  ½ hour late.  If time of essence then contract at end and court enforces condition.

· Porter v. Harrington – P agrees pay for land in installments.  P pays off late.  No conditional language in contract.  Court holds that course of dealing that leads P to believe doesn’t have to pay on time.  Court calls waiver but Collins says estoppel.  

· Clark v. West – drinking law professor.  Court says that could find waiver of the clause about not drinking.  Knew he was drinking and accepted manuscript, also that they told him not to worry about it.  A promise and condition.  Promise by Clark not to drink and condition that if he does he gets $4 less.  Can’t waive material part so turns into estoppel according to Collins.  Could also be estoppel according to Collins.  

· Schultz v. L.A. – waived written notice of injury requirement.  Ball club knew about injury and that is all that mattered.  

· Inman v. Clyde Hall Drilling – Employee on oil rig has to give written notice 30 days after dispute that is going to sue and then can’t sue until 6 mo later.  Sues right away and says that fulfills notice requirement of 30 days.  Court says no, condition there to notify and let them investigate.  Inman claimed that company had materially breached employment contract so he didn’t have to follow condition, but not so here.  

Tries to use waiver after time for performance.  If it is past time for performance…waiver.  Waiver had lots to do w/ time requirements.  Case that was confusing was West.  Cases not easy to read, use terms w/o thinking too much about them.  Concepts have different significance

***What is difference between waiver and estoppel.  Answer…nothing

Section 2.  Conditions of Satisfaction
When performance conditional on satisfaction of some third party, most courts take position that condition of satisfaction met only when third party is personally satisfied, provided that her opinion is rendered honestly and in good faith.  Her dissatisfaction can’t be impeached and condtiion excused by a showing that a reasonable person would indeed have been satisfied, majority view requires honest expression or satisfaction and condition excused where 3rd party fails to exercise honest judgment or collusion.  

a) Satisfaction of Third Party.

a) Standard for judging satisfaction of third party is if third party acted in good faith.

· Grenier v. Compratt – Needed letter signed by city engineer.  City engineer doesn’t do stuff like this.  Question is whether non-performance of the condition excuses performance.  Court says no.  Excuses condtiion based on impracticability, this is impossibility.  Can’t say that city engineer was unreasonable, must show was withheld in bad faith and then there is waiver of condition.

· Loyal Erectors v. Hamilton – Architects certificate.  Architect doesn’t sign can’t go say reasonable architect would have, must show was in bad faith.

· Second National Bank v. Pan Am – trial overruled b/c used unreasonable standard and not bad faith.  

· Nolan v. Whitney – NY EXCEPTION – Asks whether or not architect acted unreasonably in his withholding certificate.  Use reasoableness if forfeiture involved.  

· Van Iderstine v. Barnet – NY backs off Nolan and says good faith.  Condition of satisfaction on quality of merchandise.  Since no forfeiture, use good faith.  

b) Subjective vs. Objective Satisfaction.

RST §228.  Satisfaction of the Obligor as a Condition
When it is a condition of an obligor’s duty that he be satisfied with respect to the obligee’s performance or with respect to something else, and it is practicable to determine whether a reasonable person in the position of the obligor would be satisfied, an interpretation is preferred under which the condition occurs if such a reasonable person in the position of the obligor would be satisfied.

Categories of Satisfaction

· reasonable person - contracts relating to operative fitness, utility, or marketability which impose requirement of satisfaction of reasonable person.  OBJECTIVE

· Breslow v. Levinson – lawyer’s services have reasonable personal satisfaction and not fancy standard.

· Haymore v. Levinson – building contracts not subject to fancy test, just reasonable.

· genuine dissatisfaction - contractws which involve fancy, taste sensibility or judgment of the party for whose benefit the provision was made, just good faith dissatisfaction.  SUBJECTIVE

· Fursmidt v. Hotel Abbey – court applies good faith dissatisfaction even though commercial case.  Valet service in hotel and hotel terminates, not satisfied with their performance.  Default position is good faith genuine dissatisfactoin b/c prevents forfeiture.  

When parties don’t specify look to subject matter and if personal, more likely subjective and if not personal, more likely objective.  

Section 3.  Constructive Conditions:  The Order of Performance.
a) Background
· Old days courts wouldn’t read constructive conditions into contracts.  (Nichols v. Raynbred)  

· constructive condition – a condition not agreed upon by the parties but that is imposed by the Court in order to ensure fairness.  Where the burden for express conditions is strict compliance, the burden here is substantial compliance.  No intended condition by K but promises exchanged, done to set up order of perfornance.

· Policies:  (1)  avoid litigation (2) clairify right and obligations.  

· **Collins never cease performance unless you are absolutely certain the other party has breached.

b) Introduction
a) Types of Conditions.  Mansfield classified 3 types of conditions

1)
Independent Promise:  If time for performance is not simultaneous.  Nonperformance of one 

condition (if not material) is not an excuse for nonperformance by the other.  e.g. installments before 

delivery of goods.  1st months payments is independent b/c 2nd party has to do nothing, give nothing.  Either party may recover damages from the other in the event of breach by the other, and an alleged breach by one party is no excuse to the other party.  Promise that is independent, no condition.  



2)
Condition Precedent:  Performance of one party depends on the prior performance of the other, and 

until the prior condition is performed, the other party will not be held to performance of his promise.



3)
Concurrent Condition:  Mutual conditions to be performed at same time.  If one party ready to go, 

the party ready has fulfilled his part of duty and then guy who is ready wins.  Neither party has 

obligation to do anything first b/c they didn’t structure contract to answer that question, can have a 

stand-off.  To put someone in breach one side must tender.  (Modern view is that neither party’s duty 

to perform arises until other has performed or tendered performance.)

· Kingston v. Preston – Merchant obtains from buyer promise from buyer to post security at time business to be transferred.  Security not given and merchant sues for breach.  Issue is whether merchant has to turn over business w/o receiving security.  If had been express, no problem, but wasn’t express, just stated.  Court here establishes relationship of dependencies.  

b) Order of Performance
UCC §2-507.  Effect of Seller’s Tender;  Delivery on Condition
· Tender of delivery is condition of buyer’s duty to accept goods.

UCC §2-511.  Tender of Payment by Buyer

· Tender of payment by buyer is condition of seller’s duty to release goods

These two provisions result in the deadlock of the concurrent condition.

RST §234.  Order of Performance
(1)  Where all or part of the performance to be exchanged under an exchange of promises can be rendered simultaneously, they are to that extent due simultaneously, unless the language or the circumstances indicate the contrary.

(2)  Except to the extent in (1) where performance of only one party under such an exchange requires a period of time, his performance is due at earlier time than that of other party unless language of circumstances indicate contrary.  

RST §238.  Effect on Other Party’s Duties of a Failure to Offer Performance (requires tender)

Where all or part of the performance to be exchanged under an exchange of promises are due simultaneously, it is a condition of each party’s duties to render such performance that the other party either render or, with manifested present ability to do so, offer performance of his part of the simultaneous exchange.  

· When a contract contains mutual promises and time for performance for one party is to arrive before performance by the other, the promises are independent.    

· Price v. Van Lint – Party makes loan and lender wants security interest.  Borrower agrees to give lender security interest in goods.  Lender says excused from performance b/c no security interest at Feb 1.  No constructive condition b/c parties knew when K entered into that buyer would have to get deed from far away and no assurance that K would get there.  

· Creation and excuse of conditions.

· Conley v. Pitney Bowles – Issue is whether claimant must exhaust administrative procedures when letter denying benefits doesn’t inform him of this.  Court excuses condition of exhaustion b/c insurance company had implied condition to notify.  If Conley had known about exhaustion then condition not excused.  

3.
Tender Requirements / Excuse of Tender
a) Tender Requirement Obviated When Party Charged w/ Breach Can’t Perform.  If a party knows that the other party can’t perform K then tender on first parties part is excused.

· Ziehen v. Smith – Buyer of real estate says didn’t have to tender, can just sue for breach, b/c seller couldn’t tender a title free of encumberences.  Court says seller could have performed if knew about encumberance, people sell property like this all the time.  If seller didn’t have any title or someone else owned property interest, then tender on part of buyer would be excuxsed.  

· Neves v. Wright – essential same thing but seller doesn’t have title yet.  May or may not be problem, seller going to acquire title in time.  

b) Tender Not Excused When Defects are Curable.  If a party that looks like it will be in breach has defects that are curable, the other party must tender before can sue for breach.

· Ziehen v. Smith – defects were curable.

· Cohen v. Kranz – P vendee purchased house that didn’t have pool certificate and fence.  These were curable defects so P had to tender.  D counters for damages, claim is that breach by vendee in failing to pay for property.  Vendor’s tender is excused, but they have to have been able to tender at the time.  Sort of a circle here.  

4.
Installment Contracts
a) Each Payment Promise Until End Concurrent Condition / Specific Performance
· Beecher v. Conradt – Installment sales contract, at end deed to be given up by vendor.  Prior installments haven’t been paid and final installment hasn’t been paid.  Looks like a specific performance action on part of vendor.  Vendor trying to avoid tender of deed b/c all payments were conditions.  Court says each installment was separate payment and could sue for each (not conditions).  As of date of last things change and all becomes concurrently conditional.  

· Osborne v. Bullins – In terms of tender in area of specifc performance tender of deed or price concerned, not required to bring an action, can go right to court.  Judgment for seller in amount of purchase price secured by vendor’s lien leaves buyer to sell to 3rd party.  Case is important as equity has innovative powers.  

5.
Protracted / Split Performance
a) Common Law View.  Was that party whose performance will take much longer can only demand payment at end absent express provisions to the contrary.  Makes no sense in the commercial context.

· Stewart v. Newbury – P contractor wants money from D in installments.  Court holds that no condition, no requirement that owner pay anything until P has substantiall performed.  contractor can’t sue.

· Kelly Construction v. Hackensack – Sub demanding payment for bricks that have been delivered to sight.  Sub can’t get payment from general.  

b) Modern View.  Modern view as expressed in cases and RST and UCC is that can split things and demand payment when goods/work delivered can be reasonably apportioned.  

· Tipton v. Feitner – Weird b/c old case but was dressed / live hogs.  Buyer has duty to pay for dressed hogs even though didn’t get the live hogs.  P could get price of dressed hogs minus damages for breach of seller in not delivering the live hogs.

RST §233.  Performance at One Time or in Installments
Rejects Stewart and Kelly
UCC §2-307 Delivery in Single Lot or Several Lots.

Unles otherwise agreed all gods called for by a contract for sale must be tendered in a single delivery and payment is due only on such tender but where the circumstances give either party the right to make or demand delivery in lots the price if it can be apportioned may be demanded for each lot.  

UCC §2-612.  Installment Contract; Breach
(1) an installment K is one which requires or authorizes the delivery of goods in separate lots to be separately accepted, even though K contains clause each delivery a separate K or its equivalent.

(2) the buyer may reject any installment which is non-conforming if the non-conformity substantially impairs value of that installment and can’t be cured or if non-conformity is defect in required documents; but if non-conformity doesn’t fall w/in (3) and seller gives adequate assurance of its cure the buyer must accept that installment

(3) whenever nonconformity or default w/ respect to one or more installments substantially impairs value of whole K there is breach of whole.  But aggrieved party reinstates K if he accepts non-conforming installment w/o seasonably notifying of cancellation or if he brings action w/ respect only to past installments or demands performance of future installments.  

**No perfect tender rule for installment contracts.

Interaction of §2-307 / §2-612:  If K requires/authorizes installment performances then it is installment K.  2-307 says where either party can require performance in installments and price can be apportioned then price due.  2-612 takes 2-307 definition of installment K and means that any K that fits into 2-307 then you have installment K.  2-612(2) essentially says that doctrine of constructive conditions applies w/in each installment K and also that there is substantial performance requirement whether or not a condition is satisfied is to be determined by rules relating to substantial performance.  2-612(3) says that as between installments there is relationship.  It does what Tipton didn’t do, there is relation b/t installments.  If nonperformance effects value of whole K then breach of whole and people can walk away.  

Section 4.  Protecting the Exchange on Breach 

Breach and Legal Constructs to Protect the Exchange

a) Introduction
· Material Breach – always gives rise to immediate cause of action for breach of entire K.  If performance which promisor failed to render is also a condition precedent or concurrent to other party’s duties to perform, duties are excused.

· Minor Breach – gives rise to immediate cause of action for whatever damages were caused by breach, but not for entire K.  

· Language in the K can determine what constitutes materal or immaterial breach (time, manner of payment, etc.)  

RST §241.  Circumstances Significant in Determining Whether a Failure is Material

(a)  extent to which benefiting party is deprived of benefit reasonably expected.

(b)  extent to which injured party can be adequately compensated for deprivation

(c)  extent to which party failing to perform or to offer to perform will suffer forfeiture

(d)  likelihood that party failing to perform or to offer to perform will cure failure, taking account of all circumstances

(e)  extent to which behavior of party failing to perform or offer to perform comports with good faith.

b) Effect of Minor Breach
Gives rise to immediate cause of action for whatever damages caused by the breach, but not cause of action on entire K.  

a)
Purchaser Not Required to Accept Late/Fewer Goods.  Part of perfect tender rule.  Non-defaulting party 

can walk away from the contract.  

· Oshinksy v. Lorraine – K to deliver merchantile goods.  Were supposed to arrive on 15th and some arrived on 16th.  Court said this was too late and the court applies perfect tender rule.  

· Prescott v. Powles – Failure to deliver exact quantity gives buyer right to refuse acceptance and walk away from the contract.  Had shipped fewer crates of onions b/c the gov’t had taken part of the ship for supplies.  P to sue would have to show complete performance.  

Perfect tender rule rejected except for UCC §2-601.  Buyer’s Rights on Improper Delivery.

Subject to provisions of this Article on breacn in installment contracts and unless otherwise agreed under the sections on contractual limitations of remedy if the goods or the tender of delivery fail in any respect to conform to the contract, the buyer may

(a)  reject the whole; or

(b) accept the whole; or

(c) accept any commercial unit or units and reject rest

**doesn’t apply in installment contracts 2-612.  This only applies to one shot deal.  

b)
Seller May Cure Improper Tender or Delivery.  If seller delivers goods that don’t conform, and buyer 

rejects, the seller has a right to time to tender conforming goods.  Get a reasonable opportunity to deliver 

conforming goods.  

· Bartus v. Riccardi – case with hearing aid guy.  Company had delivered hearing aid that was better and buyer accepted.  Buyer then rejects (UCC §2-608 allows buyer to reject in whole or in part) and company offers to give him conformign hearing aid.  Buyer does want to, but court says he has to.  Court cites UCC §2-508(2).  

UCC §2-508.  Cure by Seller of Improper Tender or Delivery;  Replacement
(1)  Where any tender or delivery by the seller is rejected b/c non-conforming and the time for performance has not yet expired, the seller may seasonbly notify the buyer of his intention to cure and may then w/in the contract time make a conforming delivery.

(2)  Where the buyer rejects a non-conforming tender which the seller had reasonable grounds to believe would be acceptable with or without money allowance the seller may if he seasonably notifies buyer have a further reasonable time to substitute a conforming tender.  


c)
Buyer May Revoke Acceptance After Acceptance Has Been Made.  If the buyer seasonably revokes 

acceptance and had no way of knowing the goods were non-conforming then he can revoke his acceptance.  

Buyer can reject performance if not perfect tender for any reason under 2-601.  If however, buyer accepts 

and tehn wants to reject the buyer must show substantial impairment of performance.

· Oddo v. GM – Cadillac that blows up after 17 miles can be returned by buyer.  Doesn’t have to take warranty and have car fixed.

· Fortin v. OxBow – boat contract.  Buyer had boat for year and had been talking to seller throughout about repairing defects.  Court says didn’t wait to long, had boat for year, couldn’t have found stuff earlier.

UCC §2-608.  Revocation of Acceptance in Whole or in Part.
(1)  The buyer may revoke his acceptance of a lot or commercial unit whose non-conformity substantiall impairs its value to him if he has accepted it


(a)  on the reasonable assumption that its non-conformity would be cured and it has not been 

seasonably cured; or


(b)  w/o discovery of such non-conformit if his acceptance was reasonably induced either by the 

difficulty of discovery before acceptance or by the seller’s assurances.

(2)  Revocation of acceptance must occur w/in a reasonable time after the buyer discovers or should have 

discovered the gorund for it and before any substantial change in condition of the goods which is not 

caused by their own defects.  It is not effective until buyer notifies seller of it.

(3)  A buyer who so revokes has the same rights and duties w/ regard to the goods involved as if he had 

rejected them.

**Higher standard for reason when you revoke acceptance than when you don’t accept to begin with.  

RST §2-605.  Waiver of Buyer’s Objections by Failure to Particularize
(1) The buyers failure to state in connetion w/ rejection a particular defect which is ascertainable by 

reasonable inspection precludes him from relying on the unstated defect to justify rejection or to establish 

breach relying on the unstated defect to justify rejection or to establish breach 

(a)  where the seller could have cured if it stated seasonably

(b)  b/t merchants when the sseller has after rejection made a required in writing for a full and final

 written statement of all defects on which buyer proposes to rely.

(2)  Payment against documents made w/o reservation of rights precludes recovry of the payment for 

defects apparent on the face of the documents.  

** Buyer must show particular objection to goods if he wants to rely on the defect for a cause of 

action.  

3.
Excuse of Conditions by Substantial Performance

Issue here is whether or not a court applying Mansfield’s constructive conditions will require full performance 

as a condition or will accept substantial performance?  Courts will accept less than full performance in this area.  

Makes a distinction between material and minor breach.  

Contractor wants restitution for benefit conferred to owner.  NY courts say contractor can’t get restitution, but 

they have broad substantial performance doctrine for value of the work that they did.  WI courts (Plante) do 

allow restitution in construction cases

a) Difference in Value Over Cost of Completion.  Courts in construction contracts will use difference in value instead of cost of completion when cost of completion creates economic waste.

· Plante v. Jacobs – Courts will accept less thanfull performance.  P suing to get money for building house for D.  P misplaced wall by about foot, court says no cost of completion, give difference in value and there was none here.

b) Breach Must be Nonwillful.  Courts in substantial performance cases consider willfullness and it does weigh against granting substantial performance, but it is only one factor to consider.

· Hadden v. Consolidated Edison – Employee of Con Ed screwed over the company while he worked there.  Con Ed wants to take away his benefits.  Court says this is a factor in considering to take away his pension b/c willful breach of employment K, but performance was substantial despite illegal stuff. Willfullness not that important to substantial performance.

c) Recission is Usually Not Granted When Work has Been Substantialy Performed.

· Worcester Heritage v. Trussell – Guy buys historic house, trying to fix it up, loses job, historic society wants to get the house back.  The guy has done work to front exterior.  Breach was insubstantial so the parties could rescind and walk away from contract.  Had it been substantial breach different story.  

d) Failure to Perform in Workmanlike Manner Excuses Contractor’s Obligation to Make Payment.  In construction contract if sub fails to do work in workmanlike manner, it will excsue the contractor from making the installment payments required under the contract.

· K&G Construction v. Harris – P wouldn’t pay and D stopped working.  D had destroyed part of foundation.  P covers.  Owner was justified in refusing to pay requisition to sub after work had been done b/c sub expressly promised to perform workmanlike.  Although had done work, not getting paid.  Also, contractor doesn’t have to treat breach as material, may treat as material or may treat as immaterail and get continued work from sub.  Breach here was enough to walk away from contract.  If treat as partial, it stays partial and that’s what you sue for.  ??? Read this case again.  

4.
Prospective Inability to Perform
a) Repudiation Allows Parties to Walk Away from Contract
· Wholesale Sand v. Decker – Had 60 days to fill driveway.  Contractor kept saying they were going to show up and never did.  Owner covers and court says this is okay.  Contractor’s behavior amounted to repudiation.  Collins doesn’t like, they had 60 days, no material breach to justify repudiation.  

b) Mistaken Belief Doesn’t Excuse Conditions.  Not hard and fast, ameliorated by demanding assurance.  Also, this is old view w/o assistance of RST or UCC.

· Hathaway v. Sabin – Blizzard and railroad not working.  Opera house owner cancels show and turns out the band shows up.  Court says band tendered and owner in breach .  Case reaches different result under UCC 2-609 / RST 251.  Collins says different result today.  

· stoppage intransitude – before RST and UCC was common law doctirne, closest thing to notion that you could anticipate the other party’s performance.  Had narrow applicability to situation when goods had actually been shipped on credit to buyer and if buyer became insolvent while goods were in transit, seller could w/hold unless buyer paid cash.  

c) Parties May Demand Assurance That Other Party Will Perform.  In situations where it looks like the person you contracted w/ is going under may demand assurance from them that they will perform.

· Cherwell-Ralli v. Rytman – Installment contract, D conceded indebtedness and counterclaimed for P’s refusal to tender remaining products b/c buyer had been in arears.  P suing for payment of money owed by D.  Seller demands payment of arrers and if you don’t pay sue for breach.  Seller can sue if there is material impairment on whole K.  Here failure to make payments to seller is material breach of K.  Multiple nonpayments.  Here didn’t even have to go the adequate assurance route.  P guessed correctly that D was in material breach.  

RST §251.  When a Failure to Give Assurance May Be Treated as a Repudiation
(1)
Where reasonable grounds arise to believe that obligor will commit a breach by non-performance that would of itself give the obligee a claim for damages for total breach under 243 the obligee may demand adequate assurance of due performance and may, if reasonable, suspend any performance for which he has not already received the agreed exchange until he receives such assurance.

(2)
The obligee may treat as a repudiation the obligors failure to provide w/in a reasonable time such assurance of due performance as is adequate in circumstances of particular case.  

RST §240.  Part Performances as Agreed Equivalents
If the performances to be exchanged under an exchange of promises can be apportioned into corresponding pairs of part performances so that the parts of each pair are properly regarded as agreed equivalents, a party’s performance of his part of such a pair has the same effect on the other’s duties to render performance of the agreed equivalent as it would have if only that pair of performances had been promised.  

UCC §2-609.  Right to Adequate Assurance of Performance
(1)  A contract for sale imposes obligation on each party that the other’s expectation of receiving due performance will not e impaired.  When reasonable grounds for insecurity arise with respect to the performance of either party the other may in writing demand adequate assurance of due performance and until he receives such assurance may if commercially reasoanble suspend any performance for which he has not already received the agreed return.

(2)  B/t merchants the reasonableness of grounds for insecurity and the adequacy of any assurance offered shall be determined according to commercial standards.

(3)  Acceptance of any improper delivery or payment doesn’t prejudice aggrieved party’s rights to demand adequate assurance of future performance.  

(4)  After receipt of a justified demand failure to provide w/in a reasonable time not exceeding thirty days such assurance of due performance as is adequate under the circumstances of the particular case is a repudiation of the contract

d) Anticipatory Breach Does Not Extend to Unilateral Installment Contracts
· Greguhn v. Mutual of Omaha Insurance – Repudiation of insurance contract by insurance company.  Disability of insured but company not willing to treat as permanent injury.  Wants insured to sue for every payment.  Insured sues for material breach of whole K by this repudiation.  Wants to collect rest of his life all at once.  Holds that if there is something unilateral in K then can’t sue for breach of whole, if unilateral and performance on one side and other is payment of money, can’t sue for whole untill all has been performed, which means until he dies.  

acceleration clause – changes result in Greguhn.  Basically these clauses say that if you miss payment of installment and don’t cure defect then lender has right to sue you for whole damn note.  Found in loan payments, will find in lease.  

5.
Material Breaches in Sale of Land Contracts
· Reigart v. Fisher – Issue was whether seller can get specific performance for sale of land when land doesn’t conform to number of acres.  Court allows specific performance with abatement for loss of land.  Modern trend says if really big breach then will say material and no specific performance.  Factual inquiry as to materiality of breach.  

Chapter Six – The Rights and Duties of Nonparties.
Section 1.  Third Party Beneficiaries.
1.
Introduction

Common Law:  Still in effect in England.  In order to maintain action on K, moving party must be given 

consideration and be in privity of contract w/ party against whom he is seeking to enforce K.  Third party 

beneficiary can’t enforce promise made for his benefit.  Might have created legal fiction under trust or agency 

law.  

Modern Law:  Third party beneficiary contracts are enforceable by the third party subject to rules.  Modern 

courts hold that where enforcement by third party is otherwise appropriate, neither logic nor policy require different result.

· Lawrence v. Fox – First case to recognize third party rights when third party not in privity.  Dissent worried about vesting problems dealt with later.  This case creates creditor beneficiary right.  Both Holly and Lawrence can sue Fox.  Not trustee b/c Fox can do anything w/ money.  

Promisee (Holly)


Promisor (Fox)


Beneficiary (Lawrence)

· Seaver v. Ransom – Creates rights in donee beneficiaries.  Lady on death bed wants will made and Judge husband doesn’t do it.  Is there any enforcement of a right against estate of Judge.  If promisee’s primary intent in contracting was to confer gift upon third party, party is donee beneficiary with rights.  There needs to be intention.  

· Some lines of cases say that people in close family relationships can have enforceable rights against people and that’s Seaver.  Grand-daddy of donee beneficiary contracts are life insurance policies.

RST §302.  Intended and Incidental Beneficiaries.

Gets rid of distinction b/t creditor and donee beneficiary that courts struggled with.  Created intended beneficiary.  Someone parties intended to make a beneficiary

(1)
Unless otherwise agreed b/t promisor and promisee, a beneficiary of a promise is an intended beneficiary if 

recognition of a right to performance in the beneficiary is appropriate to effectuate the intention of the 

parties and either 


(a)
the performance of the promise will satisfy an obligation of the promisee to pay money to beneficiary; 

or


(b)
circumstances indicate that the promisee intends to give the beneficiary the benefit of the promised 

performance.

(2)
 An incidental beneficiary is a beneficiary who is not an intended beneficiary.  

NOTE – Promise to pay debt of another needs writing (promise from promisor to creditor), however Lawrence is promise from promisor to debtor so no statute of frauds issue.  When Fox makes promise to Holly to pay Holly’s debt Fox becomes principal debtor but there are two debtors b/c Lawrence can go after Holly or Fox.  Under suretyship Fox is principal and Holly surety.  Right of surety is right against principal debtor, also have right of exoneration.  Also have subrogation, surety who pays someone elses debt steps into shoes of person it pays for.  If Holly pays debt of Fox then Holly steps into shoes of Lawrence.  

· Assume outstanding mortgage on property.  When property sold today would go get new mortgage for new house w/ buyer becoming mortgagor.  Could also have buyer of property promise to pay outsanding mortgage w/ consent of lender.  Buyer promises to assume mortgage debt…this is creditor beneficiary promise called an assumption.

· Assume buyer won’t assume mortgage but will take land subject to mortgage.  Buyer subject to mortgage.  When you take subject to, original owner is still liable for mortgage, but new owner is going to stay in property will stay in and use as long as profitable.  If it works out to benefit of buyer buyer will pay off mortgage as it comes due so it won’t get foreclosed by seller.  

Fox becomes principal debotr.  Holly becomes a surety and can collect against principal debtor.  Right of subrogation allows Holly goes into Lawrences shoes.  Right of exoneration is right of surety to require the principal debotr to pay the debt.  

2.
Rules With Respect to Third Party Beneficiaries
a) Incidential Beneficiaries Do Not Have Rights as Third Parties.  If contract wasn’t meant to benefit you, but it does, you have no rights as a third party.

· Anderson v. Fox Hill Homeowners – Retirement community makes old people shovel snow in the dead of winter.  Nurse who works there slips and falls b/c old person had yet to shovel snow.  Sues as a third party beneficiary and also sues as tort b/c contract created an increased duty in part of old person.  Court says she’s not intended beneficiary.  Won’t up the ante with tort.  

b) Contracts by Government for Benefit of Citizens Don’t Create Third Party Rights.  Gov’t does all kinds of stuff that benefits third parties in the community.  Courts won’t enforce these third party beneficiary rights b/c would completely screw gov’t, make it impossible for contractors to accept gov’t contracts.

· Moch v. Rennsselaer – City has H20 contract with company.  Not enough water pressure and place burns down.  Dude sues water company as third party beneficiary of contract b/t company and city.  Cardozo doesn’t find liability.

· Doyle v. South Pittsburgh Water – opposite result from Moch.  Nobody follows this.

· Pierce – subcontractors insulated against third party beneficiary rights against the owner.

RST §313.  Government Contracts
(1)
Applies to contracts w/ gov’t or gov/t agency except to extent that application would contravene policy of law authorizing contract or prescribing remedies for its breach.

(2)
A promisor who contracts w/ a gov’t agency to do an act for or render a service to public is not subject to contractual liability to member of public for consequential damages resulting from performance or failre to perform unless


(a)
terms of promise provide for such liabiliy; or


(b)
promisee is subject to liability to member of the public for damages and direct action against the 

promisor is consisten with the terms of the contract and with the policy of law authorizing the 

contract and prescribing remedies for its breach.



**K must designate third party as having enforceable legal right in order to bring action in this arena.  

c) Beneficiaries of a Will Have Rights As Third Party Beneficiaries.  If I was supposed to get something in will and don’t, I have rights against estate.  Intent particularly obvious here b/c usually want someone in your will.

· Heyer v. Flaig – Lawyer is a hack and screws up will so daughters are technically screwed out of stuff.  They have rights as third party beneficiaries against the lawyer.  Was relation b/t lawyer and client and they were supposed to benefit.  Get expectation damages from D.  

d) Unvested Beneficaries Have No Rights.  Problem here is determining when somebody is vested.  Different jurisdictions have different positions on when things vest.  Big issue is w/ life insurance policy.  Most have right to change clauses, b/c for some reason absence of clause suggests that rights have vested immediately.  Old-fashioned idea.  

· Robson v. Robson – Father (D) has K with son if either died then survivor pays wife money every month for specified amount of time.  Son’s wife (P) separates from husband who in turn files for divorce, K modifed so no more payment, son dies.  P has no vesting in this case.  Rule here is donee only vest if change in position on reliance and creditor vest when K intended to benefit is created.  Can be different in other places.  

RST §311.  Variation of a Duty to a Beneficiary
Takes the position that in contract itself parties can agree that rights of beneficiary are indefeasible.  Collins really doesn’ tlike this idea, parties can always change contracts by agreement, even if they said they wouldn’t.  Power to change absent a clause terminates when beneficiary materially changes position in justifiable reliance on promise.  Not all courts follow this restatement.  

(1)
Discharge or modification of a duty to an intended beneficiary by conduct of the promisee or by a subsequent agreement between promisor and promisee is ineffective if a term of the promise creating the duty so provides.

(2)
In the absence of such a term, the promisor and promisee retain power to discharge or modify the duty by subsequent agreement.

(3)
Such a power terminates when the beneficiary before he receives notification of the discharge or modification, materially changes his position in justifiable reliance on the promise or brings suit on it or manifests assent to it at request of promisor or promisee.

(4)
If promisee receives consideration for an attempted discharge or modification of the promisor’s duty which is ineffective against the beneficiary the beneficiary can assert a right to the consideration so received.  The promisor’s duty is discharged to extent of amount received by beneficiary.

e) Third Party Defenses and Assignments.
· Rouse v. United States – Bessie gives promisory note to Associated to pay for heating plant Bessie purchases from Associated.  Associated assigns the contract to the Bank.  Bessie doesn’t pay on the note and since U.S. had guaranteed the note, the U.S. pays the bank.  Note has been assigned to Bank and then assigned to U.S..  When U.S. pays debt that Bessie owes U.S. gets the rights of the Bank – express assignment of rights to U.S..  U.S. is surety of Bessie and as such gets rights, entitled to payment of note by Bessie.  Also entitled to rights of subrogation (put in shoes of Bank (person they paid)).

· Bessie sells the house to Rouse and as part of K Rouse assumed debts secured by deeds of trust and to assume payment of heating plant.  

· Rouse asserts (1) when Bessie sold house fraudulently misrepresented condition of heatin plant and that this defense can be asserted against Associated / Bank / U.S..  Claim here is that promisor in 3rd party creditor beneficiary context had defense against promise…can the beneficiary assert a defense he has against the promisee against the beneficiary of third party beneficiary contract?

· Rouse asserts (2) heating plant defective as matter of fact, Bessie didn’t get what she bargained for and wants to assert this against U.S. who is assignee of Associated.

· C of A says shouldn’t strike first defense.  Should strike (2) but not b/c promisor can never assert defense against beneficiary based on original K.  Rouse agreed to pay a sum of money to Associated, not to pay off the heating plant.  If had promised to pay off  heating plant then has defense, but just promised to pay money and so he has to.  

Section 2.  Assignment and Delegation

1.
Introduction
a) Law of Assignments Heavily Statutory.  Almost all jurisdicitons have statute for wage assignments.  Issue here is how much you are willing to let workers assign their wages.  Can create situation where they lose incentive to work b/c don’t’ have pay.  Wage assignments also deals w/ proof necessary for creditor to go to employer to get wages.  Article 9 takes care of situation when want to find out in consumer transactions whether someone has already offered up wages/accounts receivable/etc. as an assignment.  Referred to as notice financing.  

b) Special Case of Contractors.  Contractors live off assignments, when contractor gets job it goes to bank and finances job w/ proceeds from that job.  From viewpoint of person getting work performed, they want to make sure that contractor does work, don’t want contractor to assign all of what they are going to get.

c) Special Notes.
· An assignment of a right is an immediate transfer of a right.

· Assignments can be made w/o consideration.  

· In commercial paper, party who transfers an instrument warrants collectibility unless they use w/o recourse.  Commercial paper exactly opposite from assignments here.  

d) Definitions.
Obligor – Has a duty to obligee.  If you are told that your duty has been assigned to a third party assignee that raises question for you.  Question is whether or not it was valid assignment?  Don’t like this situation b/c you may be doubly liable, but you can always go back against someone.  If you perform to wrong person, you run risk of double liability.  There is no warranty of collectibility.

Obligee – Owed duty by obligor.  Ends up being assignor in this situation.  Only thing it transfers when it transfers right to performance, all the obligee warrants is that it has a valid right.  No other warranty w/ transfer.  Whether or not there is performance by obligor is assignee’s problem.  Only a warranty of authenticity of the right.  If assignor provides that the assignee will have recourse then that is warranty of collectibility.

Assignee – gets the right from the obligee/assignor.  Obligor performs duty for assignee.

2.
Assignment Rules
a) Assumption of Duties W/ Assignment of Rights.  Courts and jurisdictions vary in this area.  In New York if you are assigned rights you do not subsequently assume the duties in the contract.  RST has different result as does code, but all recognize that it varies from jurisdiction to jurisdiciton.

· Langel v. Betz – There was K for sale of real property.  Vendee assigns to Benedect in general terms who then assigns to Betz.  This is an action by vendor against assignee of purchaser.  Vendor sues for specific performance, wants Betz to take the property.  Question is whether or not Betz who is non-party has a duty to take contract or did he simply purchase an option.  Court in NY says he didn’t assume a duty.  P has action against original party to the contract for damages unless there was a novation discharging the duty of the original obligor.  

Novation – an agreement to accept performance form the assignee and discharge the duty of the original obligor.  

RST §328.  Interpretation of Words of Assignment;  Effect of Acceptance of Assignment.
Basically…opposite result from Langel.  An assignment of rights = assignment of duties.

(1)
Unless the language or the circumstances indicate the contrary, as in an assignment for security, an assignment of “the contract” or of “all my rights under the contract” or an assignment in similar general terms is an assignment of the assignor’s rights and a delegation of his unperformed duties under the K.  

(2)
Unless the language or the circumstances indicate the contrary, the acceptance by an assignee of such an assignment operates as a promise to the assignor to perform the assignor’s unperformed duties, and the obligor of the assigned rights is an intended beneficiary of the promise.  

UCC §2-210(4)  An assignment of “the contract” or of “all my rights under the contract” or an assignment in similar general terms is an assignment of rights and unless the language or the circumstances (as in an assignment for security) indicate the contrary, it is a delegation of performance of the duties of the assignor and its acceptance by the assignee constitutes a promise by him to perform those duties.  This promise is enforceable by either the assignor or the other party to the original contract.  

b) What Constitutes Transfer?  Not a piece of paper with a few figures on it.  Takes more to effect a transfer.

· Cook v. Lum – assignment not made when creditor who had figures on piece of paper from debtor takes the piece of paper and gives it to assignee as a gift.  

3.
Prejudice in Assignments
a) Prejudice Must Be Material to Defeat Assignment.  It is not enough that you don’t like the person who has been assigned a right and whom you are now dealing with.  There must be change such that the new party materially screws you.

· Boston Ice Case – P a customer who dealt w/ Boston Ice and decides they don’t like them so the switch to Citizens Ice.  Citizens assigns contract to Boston.  Mass court said he didn’t have to take the contract, but this case is completely wrong and hasn’t been followed since.

· Crane Ice Cream v. Terminal Freezing – Small ice cream company enters into contract with Terminal by which Terminal will provide all of their ice needs.  Small company assigns ice requirements contract to Crane and Terminal says they can’t do it, there is prejudice b/c Crane huge.  This isn’t delegation of duties, rather Frederick is assigning right to receive all ice requirements from Terminal.  Court refuses to make Terminal supply ice to Crane above and beyond what it was supplying to Frederick.  Assingment of rights

· Macke v. Pizza of Gaithersburg – Assignment of generic service contract is okay.  Pizza has K with Virginia to take care of vending machines.  Had previously delath with Macke but weren’t satisfied.  Virginia assigns and Macke is back.  Whether or not you can assign / reject is based on nature of service.  Personal service like portrait no assign, take care of vending machines…okay to assign.  Prejudice when delegation of duties.  

RST §318.  Delegation of Performance of Duty
Caveats to assignments to help determine when prejudice invalidates the assignment.

(1)
An obligor can properly delegate the performance of his duty to another unless the delegation is contrary to public policy or the terms of his promise.

(2)
Unless otherwise agreed, a promise requires performance by a particluar person only to the extent that the obligee has a substantial interest in having that person perform or control the acts promised.

(3)
Unless the obligee agrees otherwise, neither delegation of performance nor a contract to assume the duty made w/ the obligor by the person delegated discharges any duty or liability of the delegating obligor.

UCC §2-210(2)  Unless otherwise agreed all rights of either seller or buyer can be assigned except where the assignment would materially change the duty of the other party, or increase materially the burden of risk imposed on him by his contract, or impair materially his chance of obtaining return of performance.  A right to damages for breach of the whole contract or a right arising out of the assignor’s due performance of his entire obligation can be assigned despite agreement otherwise.  

b) Assignment of Rights W/ Credit Term is Prejudicial.  When a party tries to assign rights he has under a contract and the basis of his rights to begin w/ had something to do with good credit, etc., it is impossible to assign those rights to third party.  Would really screw the person who had made original contract.

· Cochran v. Taylor – Buyer has an option to buy property in New York on specific terms, payment over certain period of time, and there is credit feature in contract, or buyer can pay cash all at once.  Option holder assings option to third party assignee and assignee exercises option.  If there is credit term in offer, offer can’t be assigned, however, here there was also option to buy all at once and the court said the seller can’t do better than this, no risk for seller.  

NOTE – can’t assign a naked offer to third party.  No way, basic notions of contract law would be out the window, can’t assign offer, only go as far as recognizing the rights of a party who held an option.

c) When an Assignment Made Obligor has Right to Adequate Assurance.  When there is an assignment the obligor can demand adequate assurance that the contract will be performed under UCC 2-609 and also under the RST.  Is modern doctrine but well accepted.  

3.
Restricting Assignments of Rights
a) Restrictions on Commercial Assingments are Invalid.  When you have assignment of a commercial right, basically both parties have performed and all that is left to do is pay money, payment of that money can always be assigned.  Based on UCC §9-318.  

b) Restrictions on Assignments are Valid When Language is Clear.  When two parties have contracted and contracted not to assign rights that is valid to extent it doesn’t interfere with 9-318.  This is common law doctrine.  However, if there is any ambiguity, courts will find in favor of reading contract provision as promise not to assign, and then party can assign, but other has to sue for breach and prove damages…not so easy to do.

· Allhusen v. Caristo Construction – Parties said that assignments of rights under K would be void and totally ineffective.  Language clear so no assignment.  Not clear then say was promise not to assign, and you have to sue for breach and prove damages.  

c) “Waiver of Defenses Against Assignee” Clause. – There is clause in contract b/t obligor and obligee to effect that if there is assignment, the other party agrees to waive any defenses it has against the other party.  Where seller sells goods to buyer and in contract they have this clause.  If the seller assigns contract to third party, the buyer can no longer assert any defenses he would have had not to pay on the contract.  Point is to create negotiability of these instruments.  UCC recognizes the validity in areas other than consumer transactions, leaves enforceability to local law.  Some courts say this kind of clause is unconscionable in consumer transactions, but prevelant in commercial transactions.  

4.
Timing Issues in Assignments
a) Defenses Assertable Against Assignee.
· Recoupment – An account debtor can always assert against assignee up to amount of the debt any claim or any defense it has under the contract that was assigned regardless of when the claim arose.  The assignee has taken the contract subject to any defenses that may arise under the contract, and it doesn’t matter when claim arises.  Up to the amount owed to the assignee.  

· Set Off – Any defensive claim that doesn’t arise out of the assigned contract which accrues before the account debtor received notification of the assignment.  There is a time limit for set off.  When an assignee buys a claim or is about to buy a claim the assignee may want to find out if there are any claims the obligor has against the obligee and to find out will ask account debtor.  Protects the assigne.  Difference from recoupment is that here doesn’t arise under the contract.  

· UCC recognizes rules and differences b/t recoupment and set off.  

· Ford Motor Credit v. Morgan – Morgan purchases Mercury who assured was good car.  Ford credit financed car.  Car is defective.  There is action to collect debt but Morgan has good claim not to pay.  Morgan tries to counterclaim but doesn’t make sense b/c what are damages suffered under the K.  

b) Modification of Contract After Notice of Assignment.  After an assignment, when performance becomes impossible, the assignor and the debtor (obligor) can rescind their original contract and form a new, independent contract to which the assignee has no claim.  

· Homer v. Shaw – General and sub have K for sub to do work.  Sub makes assignment of rights to lender for lender to receive payment under this K for work sub does.  Sub tells general that its impossible to go on, no money, but general really wants sub around.  General and sub rescind original K (the one with assignment rights) and provide way for sub to do work and only get paid $25/week.  Lender sues b/c rights are being prejudiced b/c change in relation b/t sub and general.  Court enforces the recision and lending institution only has rights to the $25/week.  

UCC §2-318 parties can rescind if been assigned as long as it is in good faith.  Basically UCC agrees with Homer v. Shaw.  

