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I.  POLICING THE BARGAIN
A.  Competency to Contract

When are parties able to be excused fr/ performance or void the K?:



(i)Minors; (ii) Mentally Incompetent; (iii)Duress or Undue Influence

1. Infants:  Historically cts. declined to enforce Ks with infants.  It is at the option of the infant; i.e. the infant can enforce the K; but cant be enforced against him.  Its purpose was to protect minors fr/ themselves or others.



-Voidable at his/her option (orally or act)



-Ratify after majority age, disaffirm before or reasonable time after; failure 




to disaffirm = ratification.



-Necessaries (food, clothing, shelter, etc.) are not disafirmable (Webster 



Street Partnership v. Sheridan).



-Misrepresentation (fake I.D.): cts. are split.



 Halbman v. Lemke -1980-



Facts:  Minor bought car that was vandalized.  While in shop, infant disaffirms and seeks consideration.  Can infant recover consideration and is he liable for damage/diminution in value?



Holding and Rule:  A minor who disaffirms a K is entitled to recover all consideration he has conferred incident to the transaction... In return the minor is expected to restore as much of the consideration as, at the time of dissaffirmance, remains in the minors possession (Rest. 2nd).



Reason:  Protect those who are incapable of protecting themselves.  


2.  Mental Incompetence:  


Rest 2d #15:  A K is voidable when a person lacks capacity to contract by mental disease or defect if either:  (i)Capacity:  Unable to understand nature and consequence, or (ii) Compulsion: Unable to act in reasonable manner:


-If unable to understand nature or consequence of transaction (Farnum).



-If compelled by disorder to make the K.



-If unable to act in reasonable manner (Prof. Green).



-Voidable, especially if other party knows of disease.



-Intoxication if other party knows.



Faber v. Sweet Style Mfg. Corp.  -1963- unordinary behavior



Facts:  P seeks recission of rash business Ks that he would not have ordinarily entered into.



Holding:  Voidable b/c P was acting under irresistible compulsion; even though he understood the nature of the K.  Went further than Rest 2d b/c D has to know that P was acting under compulsion.



Rule:  The K of a mental incompetent is voidable at the election of the incompetent,.. and if the other party can be restored to the status quo recission will be decreed upon a showing of incompetence w/o more.



Ortelere v. Teachers Retirement Bd. -1969- declared insane



Holding and Majority:  Once a committee has been formed for an individual; any K that the individual makes is void.



Minority:  Voidable.


Modern courts:  K is voidable at the election of hte incompetent party if the other party can be restored to its status quo.  There are exceptions to this general rule.


3.  Duress and Undue Influence: (1) Undue Influence:  Generally persuasion which tends to be coercive and which overcomes the will w/o convincing the judgment.  Necessary factors are excessive strength by dominant party and undue suseptibility by subservient.



-Inappropriate time



-Consummation of deal in unusual place



-Demand of immediacy



-Emphasis on consequences of delay



-Multiple persuaders



-Absence of 3d party advisers



-No time to consult advise



Odorizzi v. Bloomfield School Dist. -1966- undue influence


Facts:  P teacher charge w/ homosexual conduct pressed by school board to resign.  Claims resignation obtained through duress, fraud, menace, or mistake:  (i)Duress:  Must be unlawful force; school board had a rt. and duty to act in such a way; (ii) Fraud: No evidence; (iii) Mistake: No.



Holding:  Undue Influence:  Persuasion that is coercive in nature and overcomes the will w/o convincing the judgment.  Invalid was unable to resist (reduced capacity; diminished resistance).



Yount v. Yount -1896- undue influence



Rule of Undue Influence:  If another takes advantage of such weakness and by any threats, artifice, or cunning , or undue influence he may possess, or by improper practices, induces such person to execute a K which in the free use of deliberate judgment he would not have entered into.

B.  Revision of Contractual Duty

1. Duress: Economic Durress:  Generally when on eparty threatens to breach an agreement by withholding goods unless the other party agrees to further demands (i.e. no viable economic options.  



Austin Instrument C. v. Loral Corp. -1971- duress



Facts:  Austin was low bidder on K1.  Started work, but not low bidder on K2.  Austin asked for all sub. work on K2 or stop work on K1. D accepted then breached.



Holding and Rule:  Duress- forced to agree by means of a wrongful threat and could not obtain the goods from another source.  Loral had no viable alternative b/c would have long term effects on reputation & jobs if refused Austins offer.



Smithwick v. Whitley -1910- duress


Holding:  No duress b/c P had extremely good legal remedy; i.e. could have sued for specific performance.  No duress b/c no need to acquiesce.



Wolf v. Marlton Corp. -1959- duress


Holding:  Duress is tested, not by the nature of the threats (whether a legal rt.), but rather by the state of mind induced thereby in the victim.




-Stewart M. Muller Constr. Co.:  It is not a breach to threaten to do something that one has a legal right to do.  The subjective test of victims mind is irrelevant.  



Alaska Packers Assn v. Domencio -1902- pre-existing duty



Facts:  Workers signed K for fishing season.  In the middle they threatened to stop work if they were not paid more $ .



Holding and Rules:



(1) Preexisting Duty:  Not enforceable b/c there was no consideration for addtl. work.  Workers did nothing that they were already under K to render.



(2) Duress:  No substitute available.  NO ct. remedy for specific performance.  Possible loss of entire season.  Consideration doctrine is anti-duress.



(3) UCC 2-209(1):  No consideration for modification needed, but needs to be made in good faith.



Goebel v. Linn -rejected minority view


Holding:  There is always consideration for modification b/c forbearance to sue is consideration for modification.



Schwartzreich v. Bauman-Basch, Inc. -1921- minority view



Holding:  Parties, upon mutual consent, can always rescind K.  After they can recreate a K even if only on party benefits.  No consideration necessary of changes.


Rest 2d Section 89:  Even if pre-existing duty, a good faith modification as a response to unforeseen circumstances is enforceable.



-A promise modifying a duty under a K not fully performed on either side is binding: (a) if the modification is fair and equitable in view of circumstances not anticipated by the parties when the K was made; or (b) to the extent provided by statute; or (c) to the extent that justice requires enforcement in view of material change of position in reliance on the promise. 



Brian Construction & Dev. Co. v. Brighenti -1978- 



Facts:  Excavation work estimates were grossly inadequate to actual job.



Holding:  If a party has a legal right to withdraw from K (due to mistake or unforeseen circumstances) then forbearance to do so is consideration.  Good faith reconstruction. Note:  The disadvantaged party could legally walk away from K.


2.  Contractual Duty (pre-existing duty) to a Third Person


McDevitt v. Stokes -1917- 3rd party duty


Facts:  P was jockey.  D, owner of horse promised $1K if he won.



Holding:  Unenforceable promise b/c P was already legally and morally bound by K (to 3d party).  Rest. 2d 76(d) rejects this notion b/c no duress or coercion.


Example:  Subcontractor refuses to perform after general contractor breaches main K.  Subcontractor walking away could be duress for owner.  If lawfully able to stop working then a new promise with owner is supported by consideration (i.e. forbearance to not work).  This is an exception to the pre-existing duty rule.


3.  Modification, Recission, Waiver


Modification:  Generally if parties agree to change their duties by mutual or unilateral modification.  If mutual modification then hteres no problem:  modification of each partys change of position or obligation is consideration for the other party.



Universal Builder v. Moon Motor Lodge -1968- modification



Facts:  P and D contract to build a motel.  K contains modification clause requiring change orders in writing by owner and architect.  Owner orally ordered additional work, then refused to pay.



Holding and Rule:  Unless barred by the Statute of Frauds, this oral K is a K that changes the written K.  Even if not allowed the modification can be viewed as a waiver of clause.  There was reliance and the condition waived was not material.


Corbin:  One cannot waive anything.  Waive matters not material to the K and can be retracted before the event that is being waived passes (unless reliance).  If time passes then obviously estoppel (i.e. effective waiver is not retractable).  Cant waive consideration (i.e. gift promise).  Estoppel applies to everything, even if material.


UCC 2-209 Modification, Recission, Waiver:  (1) A agreement modifying a K within this Article needs no consideration to be binding.  Must be in good faith, satisfy S. of Frauds, and signed unless waiver conditions apply.


UCC 2-209 (2,5):  If parties have a written K and a provision that requires written modifications, an oral modification wont be valid.  However, that clause can be waived (oral modification sufficient if the ct. finds that the clause was waived).  Waivers can be retracted on reasonable notice if theres been no reliance by the other party (exception to otehr rules).



Quigley v. Wilson -1991- modification



Holding and Rule:  Modification that is fair and equitable (waiver) does not require proof of additional consideration.  New and different obligations.



Hackney v. Headless -1881- financial hardship and duress



Facts:  P worked for D cutting logs.  P needed $ before pay time so settled for less money than originally agreed upon.  P later claimed duress.



Holding:  The D did not create the duress (i.e. financial hardship).  Distinguished fr/ Vyne v. Glenn b/c D did not cause financial straights.  Duress is hte situation where P has no alteratives, or where P was unfairly coerced, overcoming the will of P.



Second Case Rule:  If no settlement or compromise (D said he woed $4,280 but would only give $4K) then release is void.



Capps v. Georgia Pacific Corp. -1969- minority



Holding:  Even though D did not create the financial difficulties, but was aware of them so duress did exist.  Problem: Goes against encouraging settlement of claims.


Black Letter:  (1) Giving and accepting what one party think is owed is consideration even w/o settlement or compromise.  (2) Compromise requires a settlement.  There must be a good faith dispute.



Marton Remodeling v. Jensen -1985- substituted K


Facts:  D gave P a check marked in full payment.  P writes not full payment on the check and cashes it.  P sues for remainder owed.  Can you accept the tender given as a settlement and at the same time avoid having entered into a settlement K?  This is an offer for unilateral K; i.e. you can have smaller sum of $ is you release the larger debt obligation.



Holding and Rule:  Common law, Rest 2d #73, and UCC 1-207- Cashing is assent.  Cant take the $ (benefits) and not accept the conditions.  Actions speak louder than words; Creditor cant disregard rules of Accord and Satisfaction by adding words.

Executory Accord (diff. fr/ substituted K):  An agreement by which one promises to render a substitute performance in the future, and the other accepts in discharge of the existing duty.  The discharge is active at the time of the new performance, not the new promise.  (e.g. pay smaller sum in earlier time).




Problem 1:  Common law would not enforce executory accords b/c problem with suspending cause of action.




Problem 2:  If the smaller amnt. is not paid then what is owed.  In substituted K then only smaller amnt.  In executory accord you have two causes of action.




Novation:  Rest 2d allows it b/c viewed as novation.



Denney v. Reppert -1968- rewards and pre-existing duty



Facts:  P employees of bank help identify bank robbers and want reward.  Policeman outside of jurisdiction gets reward (no duty).



Holding and Rule:  Employees and agents are exempt from reward offers to general public b/c pre-existing duty.

C.  Mistake, Misrepresentation, and Nondisclosure

1.  Mutual Mistake:


Rest. 2d #152:  Where both parties to a K maintain an erroneous belief which relates to a basic assumption upon which the K was formed and which materially affects the agreed performances, relief may be granted.


Remedy for Mutual Mistake:  K will be voidable by the aggrieved party unless that party assumed the mistake.



Jackson v. Seymour -1952- constructive fraud


Facts:  Brother bought land fr/ sister for $275, both believing that land was good for pasture only.  Valuable timber on land and brother makes thousands.  Mutual mistake doesnt work b/c both were unaware of timber.



Holding:  Constructive Fraud:  Irrespective of moral guilt, w/o intent, fraud may be inferred from the bargain.  Because of confidential (or fiduciary relationship and gross inadequacy of price constructive fraud existed.  Inadequacy of price as to shock the conscience, equity will seize upon the slightest circumstances to find fraud.



Sherwood v. Walker -1887- mutual mistake



Facts:  Action for replevin, P bought cow thought to be barren from D.  D found out that cow was pregnant and refused to deliver.



Holding and Rule:  A mutual mistake of a material fact can rescind K.  Three requirements: (1) Basic assumption which the K is made; (2) Mistake has a material effect on K; (3) Party seeking recission did not assume the risk.  



Problem:  P doesnt really care if cow is barren or breeder.  P could have hoped it was a breeder and made no mistake.  D made a bad deal b/c of his mistake.



Essence Rule:  Mistake must go the essence of the thing in question.  Woman sold stone, worth allot, for $1.  Not recoverable b/c stone is a stone (i.e. same essence).



Lenawee County Bd. of Health v. Messerly -1982-


Holding and Rest 2d #152:  Mistaken belief relates to a basic assumption of the parties upon which the K is made, and which materially affects the agreed performance of the parties (assuming neither party has assumed the risk of loss).



Note:  The difference in these cases can come down to knowledge.  If the party knows that the other party is mistaken then no good.  If you dont know what you have then good.



Backus v. MacLaury -1951-



Holding:  B/c it is impossible to know if calf is barren or breeder there is an obvious assumption of the risk.



Edwards v. Trinity & Brazos Valley Ry. Co. -1909- recission



Facts:  P and D contracted to remove gravel.  Turned out that the gravel and sand were scarce, in essence, to expensive to remove.  The mutual mistake is actual, yet the mistaken assumption only hurts one party and the other party isnt really affected?



Holding and Rule:  Since the mistake goes to the subject matter of the K, D is excused from performance.  Must pay for what he did take out (restitution).  Unless one party bears risk, the risk of mistake is allocated by cts.


Knell: unilateral mistake and the Baseball Card Case:



(1) Buyer bought card worth $1,200 for $12.  The buyer knew the clerk was making a mistake.  Buyer loses.



(2) Vice versa, actual price was $12.  Owner loses.



(3) Novice buyer pays $12 for $1,200 card.  Novice buyer wins.



Smith v. Zimbalist -1934-
  

Facts:  P violinist purchased two identified violins (imitations) for $2K.



Holding and Rule:  P wins.  Mutual Mistake b/c they were dealing on a basic assumption and they were wrong (might have a difficulty w/ essence rule).  Could rescind (damages?) K on Warranty of Description Breach.


UCC 2-313:  Express Warranty (not just for merchants); i.e. description.

UCC 2-314: Implied Warranty of Merchantability

UCC 2-315:  Implied Warrant- Fitness for a Particular Purpose (not just for merchants); i.e. air conditioner example.  When the seller has reason to know any particular purpose for which the goods are required, and the buyer is relying on the seller.


2.  Unilateral Mistake:  


Rest. 2d #153:  In general, no relief for unilateral mistake.  However, R allows relief if the results would otherwise be unconscionable or if the other party knew of the mistake.  


Rest 2d #153:  Unilateral mistake by one party as to basic assumption of K can rescind if it would be unconscionable to enforce K.


Elements of the unilateral mistake doctrine: (1) mistake by one party only; (2) Mistake has material affect on the agreed exchange of performances; (3) That affect is adverse to the mistaken party.



Elsinore School Dist. v. Kastorff -1960- unilateral mistake


Facts:  D, contractor, makes a mistake on the bid to school and notifies them of mistake but P accepted offer and sued for cover.



Holding and Rule:  If before K is formed then okay.  If after then excusable if it was an honest mistake and acted promptly to notify.



Crenshaw County Hosp. Bd. v. St. Paul Fire & Marine Ins -1969-



Holding and Rule:  Even though error was in good faith, inadvertent, prompt notice, and not the result of gross negligence there was reliance so no recission b/c would prejudice the non-mistaken party.

D.  Affirmation of Fact / Warranty

Damages in Mistake:  Recission and Restitution


Damages in Warranty:  Recission and Expectation



Hinson v. Jefferson -1975- movement away from mutual mistake


Facts:  P purchased land from D in order to build a house.  Restrictions on the land prevented the installation of a septic tank which is essential for a home.



Holding and Rule:  (1) Mutual mistake (mistaken assumption) does not apply b/c too uncertain.  It would require error on the subject matter itself (covenant), not the quality of the subject.  (2) Implied Warranty:  P is relying on Ds expertise.  Ct. avoids unfairness and restores the status quo.




-Cook v. Salishan Properties, Inc. -1977-



Facts:  Long-term lease of property.  Property sold by developer.  Land is unsuitable for building b/c land erosion even though house on the property.  P wants diminished value (expectation).




Holding:  Ct. refused to apply Hinson.  The developer was free from fault b/c did not have knowledge or reason to know the problem and not guilty of negligence for failing to discover problem.  The ct. also said that this case is different b/c Ps arent looking for recision but expectation.  Today:  houses have implied warranty of workmanlike quality.


UCC 2-315:  Implied Warrant- Fitness for a Particular Purpose (not just for merchants); i.e. air conditioner example.  When the seller has reason to know any particular purpose for which the goods are required, and the buyer is relying on the seller.



Johnson v. Healy -1978-



Facts:  P bought house whose foundation later sank from D.  D had made no particular claims other thant nothing wrong and best materials, which P relied on. 



Holding and Rule:  Strict liability for innocent misrepresentation is well established.  Again, attendant facts color decision (builder for 30 yrs. did make quality statements).  Ct. hesistant to apply builder/vendor warranty so said tort misrepresentation.


Misrepresentation: (i)Does not need to be intentional; (ii) Reliance is required; (iii) misrepresentation of facts, not opinion (trade puffing, fiduciary reltxn).


Nondisclosure: (i)No general duty necessary; but (ii) part truth requires whole truth (avoid misleading impression, Rest #159); (iii) Positive concealment is actionable; (iv) failure to correct past misstatement, misinterpretation is actionable.



-Note:  Recognized value of superior knowledge as opposed to casual knowledge (geologist v.s homeowner).



Cushman v. Kirby -1987- misrepresentation and duty to disclose


Facts:  P bought house and D1 (wife) said that the well water was a little hard and to add clorox.  D2 (husband), although present, said nothing.  Water ends up being rotten and therefore makes Ps hook up to city water at lg. expense.



Holding and Rule:  



D1s statement- Statement to the effect of complete knowledge is fraud; telling P to add Clorox constitutes misrepresentation.  



D2s silence- Silence alone is insufficient to constitute fraud unless there is a duty to speak.  If D1s statement was fraudulent then D2 had a duty to speak.



Damages- The measure of damages is expectation even though tort.


Rest. 2d #161  Duty to disclose (avoid misrepresentation):  if (a) is necessary to prevent a previous assertion fr/ being a misrep. or fr/ being fraudulent or meterial, (b) would correct a mistake of basic assumption, if non-disclose would amnt. to bad faith, (c) would correct a mistake of the other party as to the contents or effect of a writing.



-Problem:  Involves a case by case analysis.  There are also case where ignorance of situation does not exonerate one from misrep. (e.g. termites).

E.  Justification for Nonperformance

-Impossibility


-Impracticability


-Frustration



Either impossibility, impracticability, or frustration will be applied to discharge a party from performance when the parties themselves did not allocate the risks of the supervening events.

1.  Impossibility:  General Rule- A promisors duty is discharged where after the time of K formation that which the promisor has promised to do has become objectively impossible w/o fault of the promisor.  Allocates the risk of loss only when the parties have failed to do so.  Look at the basic assumption of the K, and the distribution of risk.  (i)Subjective:  Not lack of $, no strikes, death or illness.  (ii) Objective: No one can perform it.



Taylor v. Caldwell -1863- destruction of subject matter (L)


Facts:  D owns a dance hall that burns down before P can use it.



Holding and Rule: The existence of the hall was the foundation of the K.  The ct. found an implied condition in the K that the hall would still exist and if not both parties would be excused from the K.



Roberts v. Lynn -1905- lease or license?



Facts:  P let his icehouse to D which burned down before expiration.



Holding and Rule:  Lease: if it is a lease, then transferring the interest in property put the liability on the tenant.  License:  if it was a license, then it was a K of mutual performance, and no one had assumed the risk.  Here, ct. held that K was a lease.



Tompkins v. Dudley -1862- construction impossibility (L)



Facts:  Contractor constructs a schoolhouse (except for painting), and before delivery it burns down through no fault of either party.



Holding and Rule:  Caldwell does not apply b/c performance can still be rendered by the terms of the K (rebuild school).  The doctrine of impossibility splits the risk of loss.  Risk is entirely upon the builder. b/c can always rebuild.  Old rule said parties must perform regardless, new question is impossibility.  (departure?)



Note:  All subs get paid for work done in original structure.





Garman Bros. v. Hoover -1928- insurance



Facts:  Owners took out insurance and received $5K after fire.  Contractors must rebuild and are suing for insurance $.



Holding and Rule:  Contractors are liable and must rebuild (Tompkins).  They do not receive insurance benefits b/c owner insured his interests; contractor could have insured his own interests.  Cant reap the fruits of Ds prudence.



Carroll v. Bowersock -1917- limited service contractor (L)



Facts:  P contracted to replace wood floors w/ concrete (nature of a subcontractor); i.e. limited service contractor.  P rips out the old flood, builds wooden forms for concrete, installs reinforcing rods and then fire.  The main K is impossible b/c cant put a floor on a non-existent building.



Holding and Rule:  American Repair Doctrine:  Since performance is impossible P is relieved of liability and is entitled to benefit conferred (restitution).  P gets $ for ripping out floor and reinforcing rods; not wooden forms b/c part of construction not additional value to structure. Pro-Subcontractor Doctrine:  Recover the value of services rendered that are part of a larger job.



Olsson v. Moore -1992- benefit 



Facts:  Buyer and seller assume they will reach a deal so buyer begins to make renovations.  They never agree and house burns down.



Holding and Rule:  Legal owner is the equitable owner b/c no K.  P received value of work done (improvements made w/ approval of owners w/o K). Restitution interests:  services rendered which would have benefited owner.



Lincoln Welding Works v. Ramirez -



Holding and Rule:  No recovery b/c in the K all subs bear the risk of loss for their respected portions of the job until the entire project is accepted.



United States Fidelity & Guar. Co v. Parsons -insurance


Holding:  In K owner will carry fire insurance and contractor will pay pro-rate.  Ins. coverage exceeded loss and the difference goes to the builder.


Destruction of Supply:  (i)ct. will look at the basic assumption of K; (ii)Source: If K specifies that source then K is impossible; (iii)Production:  If parties know that seller is manufacturer then K is impossible; (iv) Partial Destruction:  Seller must allocate in fair and reasonable way.


Destruction of Goods  UCC 2-613:  Cts. will allocate the risk.


Equitable Conversion:  The majority of jurisdiction in this country operate to place on the vendee (purchaser) the risk of loss from fortuitous casualties occurring prior to the closing of the K of sale.  Purchaser becomes the owner before legal title or possession.  Equitable ownership and reason to bear the risk of loss by destruction the vendors interest in the premises is only a security for payment.



-Example:  If vendor has insurance then buyer gets specific performance of the K with an abatement of the Price in the amnt. of vendors insurance.


Uniform Vender and Purchaser Risk Act:  (a)...if neither title nor possession is transferred then vendor bears the risk and purchaser can recover down payment.  (b)... when either legal title or possession has been transferred, and destruction is through no fault of the vendor, purchaser is not relieved of duty to pay the K price. 



Isle of Mull -1921- impossibility and new K


Facts:  Govt. regulations destroyed K.  English Govt. requisitioned the ship and paid the owner of the vessel.  The original charter wants $ that owner made due to impossibility of K.



Holding and Rule:  Ct. says no.  Impossibility due to govt. regulation released both parties from K duty.  Ct. will not second guess the new K.



Kel Kim Corp. v. Central Markets, Inc. -1987- foreseeability (L)


Facts:  Party, under K, was required to obtain insurance but could not.  Force Majeure Clause:  Clause excusing non performance due to circumstances beyond the control of the parties.  Does the force majeure clause provide excuse for this time of situation (inability to obtain insurance)?



Holding and Rule:  Impossibility excuses party from performance only when the destruction of the subject matter makes performance objectively impossible.  The inability to get insurance is not an act of god and foreseeability of a tight mkt. is only subjectively not objectively impossible.



Typical Rule (statutory interpretation):  The general clause must be read in light of the specific (only cover what was restricted).


UCC 2-509  Risk of Loss in Sales of Goods Contract:  Risk of loss follows possession:
(a) If not delivery K: once goods is delivered to carrier then the risk of loss passes to buyer.  (b) If delivery K:  When duly tendered risk passes to buyer.



Bunge Corp. v. Recker -1975- act of god and UCC (L)



Facts:  Ds soybean crops were destroyed by weather and therefore claimed impossibility.



Rule:  UCC 2-613  Casualty to Identified Goods:  Where the K requires for its performance goods identified when the K is made the when goods are destroyed at no fault of seller the performance is excused.  If partial then voidable.



Holding:  K was did not identify the goods on specific lands and parole evidence does not allow specificity of the issue; cant avoid K.  Objectively possible b/c farmer could have bought beans from another farmer.


Commercial Impracticability:  General Rule- Impracticability applies where after K is made, a partys performance is rendered impractical by the occurrence of an event, the non-occurrence of which was a basic assumption on which the K was made.  Non-occurrence of the event cannot be the partys fault (need unforeseeability and extreme increase in cost).



Snipes Mountain C. v. Benz. Bros. & Co. -1931- act of god and UCC


Holding:  Specified potatoes destroyed by act of god so excused.



Mineral Park Land C. v. Howard -1916- commercial impracticability



Facts:  Gravel removal ended up being 12Xs more expensive b/c water.



Issue:  Mistake (Trinity)? v. Impossibility?



Holding:  Impossibility = commercial impracticability



American Trading & Prod. v. Shell Intl Marine -1972- com. impr. (L)



Facts:  Suez Canal was closed so P incurred lg. losses due to alternate rt..  Shipowner want excess compensation for commercial impracticability.



Holding and Rule:  K was not specifically to go through the Suez Canal and P had a choice. K was for delivery.  Cost was only 30% more so not immense increase in cost.



Maple Farms, Inc. v. City School Dist. -1974- foreseeability



Holding and Rule:  Rest #467 and UCC 2-615:  Increase in cost alone does not excuse performance unless unforeseen.  U.S. Dept. of Labor increase of prices is not the type of unforeseen event meant to be incorporated into impractical performance.



Mishara Constr. Co. v. Transit-Mixed Concrete Corp. -1974- strike



Facts:  Labor dispute.  P said that Transit was required to comply w/ the K regardless of picket lines, strikes, labor disputes.



Holding:  No not required,  Was it reasonable for the parties not to have foreseen events?  Commercial impracticability as opposed to strict impossibility.



Rule:  (1) Did event run counter to some assumption that would hurt one party severely?  (2) Should they have been aware (reasonable) that the contingency would occur?  The party who could get hurt bears the risk.


UCC 2-613 Casualty to Identified Goods:  Traditional Impossibility Doctrine 
UCC 2-615 comment 3 extension of impossibility and frustration of purpose.


UCC 2-615 and Rest #467:  Increase in cost alone does not excuse performance 






unless unforeseen


For Impracticability to lie: (i)must be unforeseeable; (ii) must show extreme and unreasonable expense or difficulty; (iii)Cant have assumed the risk


Professor Dawson and Problem w/ entire impracticability:  Example:  Westinghouse was to supply Uranium.  Price of Uranium jumped from $10 to $40 a pound.  Although estimated losses were above $2 billion, the ct. applied UCC and Rest. and said that Westinghouse had no excuse.  Problem:  Cts. arent in a position to find reasonable resolutions.  The parties themselves settled problem quickly and to a minuscule loss compared to judicial decision.  Doctrine is standardless.



2. Frustration of Purpose:



Krell v. Henry -1903- frustration of purpose (L)



Facts:  D rents room in order to view coronation of king.  Canceled.  Performance is not impossible b/c owner has rooms available.



Holding and Rule:  D is excused b/c the essential purpose (main reason for K) of the K is frustrated.  No one assumed the risk and not reasonably foreseeable.



Chandler v. Webster -1904- suspension in midair



Rule:  Parties are to be left at the point where they contracted to be at the moment the unexpected event occurred (status quo at intervening event).  Reject by nearly all the American cts.


American Rule- reliance and restitution:  Carroll ct. gave benefit conferred which entitled you to whatever you did before the K.  Above this would be down payment.  Krell:  frustration of purpose excuses performance.


Rest. 2d. #265  Frustration of K:  Where, after a K is made, a partys principle purpose is substantially frustrated w/o his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the K was made, his remaining duties to render performance are discharged, unless the language or the circumstances indicate the contrary.  Identical to UCC 2-615 Commercial Impracticability.



Lloyd v. Murphy -1944- frustration of K (L)



Facts:  Lease for car dealership.  D contends that purpose of K was frustrated when govt. act in W.W.II did not allow selling new cars.  Owner said that they could sell anything they wanted on the premises.



Holding and Rule:  (1) As long as the purpose of the K is not completely frustrated (could sell used cars) then no; (2) Completely foreseeable.



Policy:  If decided otherwise it runs counter to reliability of K.



Chase Precast Corp. v. John Paonessa Co. -1991- (L)




Facts:  K to put median dividers in hwy.  Under general K the govt. had a rt. to alter K or cancel it.  Subcontractor (P) did not have that stipulation in K.



Holding:  The cancellation of a major portion of the project was not foreseeable and therefore impossibility of performance b/c purpose of K is frustrated.



Collins:  Seems foreseeable.

F.  Unconscionable Inequality

Rest 2d. #208:  The court can decide to enforce all, or only part of a K.  Unconscionability is decided by judge, not jury.

 
UCC 2-302 Unconscionable K or Clause:  (1) if ct. find the K or part to be unconscionable at the time it was made it can refuse to enforce all or part; (2) When it is claimed that K is unconscionable the parties can present evidence.


Test and Definition:  The basic test is whether, in the light of the general commercial background and the commercial needs of the particular trade or case, the clauses are so one-sided as to be unconscionable under the circumstances existing at the time the contract is made.



Woollums v. Horsley -1892- used for modern UCC



Facts:  P (sophisticated businessman) sought to enforce K for mineral rts purchased from D (ignorant farm).  The K was for $.40 per acre although land was worth $15.00 per acre.



Holding and Rule:  Ct. will refuse specific performance to a party who acquires an unconscionable bargain (gross inadequacy).  Grossly inadequate price of this purchase can only be accounted for upon the ground that the appellant was misled and acted under gross misapprehension.


Factors of Unconscionability:  (i)Lack of mutual knowledge; (ii)Consideration so drastically inadequate, grossly disparate; (iii) Gross misapprehension on part of a party; (iv) Unconscionability is decided by the judge, not jury.  Speaks to K formation, not performance.  UCC defines it as a lack of meaningful choice.; (v) Executed in unusual circumstances, factual settings; (vi) Lack of counsel.



Kleinberg v. Ratett -1929-



Holding and Rule:  D was silent concerning underground stream and P was unaware of it prior to purchase.  There was no showing of fraud, Ps could not have rescission.  The rules of laws governing mistake as related to specific performance differ from those governing rescission for mistake.


Award of Damages in Equity:  Historic:  If equity ct. can grant specific performance can it turn around and grant damages; constitutional issue of trial by jury?  Problem is if you lose in equity then chances are youll probably lose in law.  Look at the denial of equitable relief pg 704-707.



Waters v. Min Ltd. -1992- unconsionable (L)



Facts:  Guy gets P into drugs and convinces her to sell an annuity worth $189,000 for $50,000.



Holding and Rule:  Oppressive use of power on a tragic victim- ct. could have used undo influence or unconscionability.  Cts. will not enforce absolutely shocking transaction; gross disparity.  Disparity of consideration itself may lead to unconscionable holding.


Shapiro and paternalism:  Dangers inherent in cts. declaring what is enforceable and/or rewriting what cts determine is unconscionable.  Nature of the bargaining power is huge disparity; cts have almost always never enforced unconscionable Ks.



Williams v. Walker-Thomas Furniture Co. -1965- unconsc.



Facts:  Cross-collateralization allowed d to repossess any merchandise bought from them as long as there was an outstanding balance.



Rule and Policy:  The ct. recognized a broad common law doctrine of unconscionability that went to both law and equity.  Test: (i)gross inequality of bargaining power; (ii) manner in which the K was entered; (iii) Knowledge of education, etc..  Ct. said this type of clause unconscionable.



Problem: (1) UCC accepts cross-over Ks; 




(2) Judge is precluding parties from entering into mutually beneficial Ks w/o leaving alternatives (can a vendor sell in a poor neighborhood w/o K).


Procedural:  Party has no meaningful choice (e.g. adhesion)(Henesly).  Use of arm twist or power.


Substantial:  Based on the terms of the deal;  excessive price (imbalance of consideration) (Williams).  Is it enough if there was no oppression or surprise?  Mere fact of imbalance in bargaining power is not enough for unconscionability.



State v. AVCO Fin. Serv. of New York -1980- unconscionability (L)


Facts:  AVCO had agreement where party would waive exemption of personal property in event of foreclosure.  Failure to pay would result in waiver of rts.



Holding and Rule:  W/o factual setting of circumstances, the finding of unconscionability cant be made.  Not per se unconscionable, the property can be sold.  Substantive unconscionability.



Smith v. Prices Creameries -1982- commercial K uncon.



Facts:  Long-term sales K that had an at-will termination clause requiring 30 days notice.  P claimed that clause was unconscionable b/c it imposed a disproportionate allocation of risks.



Holding and Rule:  Not unconscionable.  (i)P had much time to draft K, (ii) P was highly educated, (iii) P decided not to have a lawyer.



Gianni Sport Ltd. v. Gantos Inc. -1986-



Facts:  K (industry-wide practice) said that D can cancel any order prior to shipment for any reason.



Holding and Rule:  Unconscionable:  Too one-sided.  The buyer takes 20% of sellers business.  Goods are custom made and are not resellable.



Problem and Policy:  Will industry-wide practice change?  It exists b/c nature of the industry and degree of foreign competition; sellers have no choice.

II.  THE MATURING AND BREACH OF CONTRACT DUTIES
A.  The Effects of Express Conditions


1.  Corbin, Conditions in the Law of Contracts:  Condition means some fact subsequent to acceptance and prior to discharge, a fact upon which the rights and duties of the parties depend.


Rest. 2d #224:  Event, not certain to occur, which must occur, unless its non-occurrence is excused, before performance under a K becomes due.


Promise:  Creates a duty.  If duty not performed then breach and therefore damages (sword).  Where theres a material breach then the other party can walk away (i.e. breach) and therefore excused,  Must show that breach was material.  A mere fact that a promise was not performed does not give party the rt. to walk away.


Condition:  Limits or excuses a partys duty under a K.  A condition is a defense (shield).  Breach of promise v. non-occurrence of condition.  A condition may also be a promise and used both as a defense and for breach of K.


Promise v. Condition:  Intent (words used) and Control (if act of condition is within the promisees control then viewed as a promise).  Does the condition go to the basis of the bargain, or is it a shaping clause that speaks to time or terms of payment, method of performance, ect.?


Presumption in favor of Promise:  If there is doubt b/w whether there is a promise or condition, construe as a promise to avoid forfeiture.



Glaholm v. Hays -1841- condition over promise


Facts:  Charter K that has to sail from England on or before Feb.4.  Ship fails to sail on Feb. 4.



Holding and Rule:  The ct. decided that it was a condition (determined from the language of the entire agreement and subject matter to which it relates to) and therefore complete defense to breach.  Note:  If the ct. had decided that the phrase was a promise then breach and party (obligee) could get damages for breach of K.



Howard v. Federal Crop Ins. Corp. -1976- condition precedent (L)


Facts:  Tobacco stalks cut down before ins. co. could inspect them; contrary to K.  Is recovery of policy dependent on viewing stalks?



Holding and Rule:  By looking at language of K and sees that particular language was not used in other part it is a promise.  Since the breach of this promise is not material the ins. co. must pay.  Note:  Ins. co. said that the phrase was a condition precedent and therefore they did not have to pay b/c condition failed.


Rest. 2d. #261 Interpretation of Doubtful Words as Promise or Condition:  Where it is doubtful whether words create a promise of an express condition, they are interpreted as creating a promise.  Example:  Promise to arbitrate is a promise.  Problem b/c why would it be in K if promise (damages?).



Merritt Hill Vineyards v. Windy Heights Vineyard -1984- cond.


Facts:  Seller had failed to get title insurance policy and a FHA mortgage confirmation.  P asked for a return of deposit.  Sued for deposit and damages.



Holding and Rule:  It is a condition- failure meant that P could walk away from deal and get deposit.  Note:  If promise then would have received damages.


Possible to have a condition and a promise:  Even though a promise is not regarded as a condition (Howard); nevertheless a failure to perform the promise may not entitle a party to walk away from K.  Must be a material breach (promise) then there is a failure of a constructive condition.  Example:  If substantial performance is denied then party may get nothing b/c material breach.



Gray v. Gardner -1821- condition subsequent burden of proof (L)



Facts:  Purchase of whale oil is hedged against fluctuations of price due to change in supply.  D will pay $, but upon the event that more sperm oil arrived this year then the note is void.



Holding and Rule:  (1) Burden of Proof:  If we dont know if supply increased this yr. compared to last yr. then P wins b/c burden is on D b/c he is the maker of the note and is seeking to get out of the obligation.  If you dont know, then the party with burden of proof loses.  Based on the language.  If Condition precedent then P loses if condition subsequent then D loses.



-Condition Precedent:  P must prove.




-Condition Subsequent:  This K.  Duty expressed in K is subject to termination.  D must prove.


Condition Precedent:  (suspension) operates to prevent or postpone the formation of a K.  Condition must exist or occur before a duty of immediate performance of a promise arises.


Condition Subsequent:  (resolutory) to resolve or terminate a K already formed.  Condition will extinguish a duty to make compensation for breach of K after the breach has occurred.


Interpretation of the type of condition:  Facotrs to look at in determining what kind of condition:



(i)Intent of the parties.



(ii) Language of the terms (precedent: so long as; provided that;  



subsequent: but if; as soon as; after;  Promise: words of agreement).



(iii) Negotiations of the parties.



(iv) Laguage of K as a whole- order in which its worded and phrasing.



(v) Course of dealing in performance, trade and custom.



(vi) Whether the fact or event in Q is likely to be peculiarly or exclusively 




known to either party.



(vii) Whether proof that the condition existed or occurred whould involve 




unusual difficulty.



Parsons v. Bristol Dev. Co. -1965- condition precedent (L)


Facts:  In K the remaining 75% of architects pay was payable only from construction loan funds.  Owner was unable to obtain loans, but architect finished work anyway.



Holding and Rule:  Getting loans was condition precedent to paying the remainder of the fee.  Note:  P might have argument in estoppel if D led P to believe condition was waiver.


Preventive Doctrine:  An express promise to perform on the happening of an event warrants implication of a promise to refrain from activity impeding its happening and breach of the implied promise is legally as serious as the breach of the express.



Seldeen v. Canby -1970-



Holding:  There is a clear connotation of activity, not passivity, on the part of a promisor who conditions his performance on somethings being available. 


Rest. 2d #227  Standards of Preference with Regard to Conditions:  In resolving doubts as to whether an event is made a condition of an obligors duty, and as to the nature of such an event, an interpretation is preferred that will reduce the obligees risk of forfeiture, unless the event is within the obligees control or the circumstances indicate that he has assumed the risk.



Mascioni v. I.B. Miller, Inc. -1933- c.p. assumption of risk (L)


Facts:  K b/w general and sub; payments will be made as received from Owner.  Owner fails to pay.



Holding and Rule:  P assumed the risk of non-payment by agreeing to these terms.  Condition holds, even though one can say that a promise to pay is a material part of the K.  Note:  Is this condition about not paying, or about when paying?



Policy:  S.C., after reviewing parole evidence decided on facts and concluded that a condition was created even though the appellate ct. had said that the provision was unambiguous and that the language merely fixed time of payment.



Ewell v. Landing -1952- time of payment not payment



Holding:  Payment when D sells timber is not a condition, just the time of payment and therefore the ct. can make another reasonable time.  Act to occur at the happening of an event is usually construed as a time for payment not a condition for payment.



Amies v. Wesnofske -1931-


Facts and Holding:  Brokerage fee is given half on signing and half on closing.  Seller let the buyer off the hook and kept down payment.  Ct. said that broker was not entitled to second payment b/c closing is a condition and the broker assumed the risk (even though he had no power).



Problem: Seller prevented purchase; so seller should get commission.


General Law:  Law excuses conditions when circumstances occur beyond the control of the parties.  Example:  Employee agrees to perform a service for 2 yrs.  Employee dies.  Employer sues estate for damages.  Impossibility excuses damages



Royal-Globe Ins. Co. v. Craven -1992- two conditions (L)


Facts:  Insurance K states that if injured the policy holder must notify company within 24 hrs. and in all events, the ins. co. must be notified promptly.  P was incapacitated for several weeks and did not notify ins. co. for a year.



Holding and Rule:  Due to impossibility the P was excused of the 24 hr. condition.  However, prompt notice is a reasonable condition which is not excused and therefore P has no claim.



Semmes v. Hartford Ins. Co. -1871- impossibility of performing cond.


Facts:  Mississippi P and Hartford D.  K had condition that P must bring action within 12 months.  Due to Civil War (govt. law) the P could not bring action on D.



Holding and Law:  The condition was excused and no tacking.



New York Life Ins. Co. v. Statham -1876- impossibility of perf. cond.


Facts:  P could not pay insurance premiums due to Civil War (govt. law).  There is a condition that premiums must be paid.  Should the courts apply the excuse doctrine?



Holding and Policy:  Problem:  If everyone is prevented from paying premiums the only those people who can recover will pay premiums thereby disabling the ins. cos ability to spread risk.  Cant apply b/c only self-selected people will pay.



Gilbert v. Globe & Rutgers Fire Ins. Co. -1919- (L)


Facts:  P loses house in fire.  K required filing of suit within 12 months.  P claimed that D promised to pay; i.e . implied promise that 12 month condition would not be applied.  However, after D said they would not pay P waited over two years to file suit.



Holding and Rule:  The twelve month period does not apply.  However, once P was notified he could no longer rely on promise and then had a reasonable time to bring suit.  This did not occur.  Tacking:  Ct. took original period and added something; i.e. 12 months from notice.  Shows the controversy b/w estoppel and waiver.


Waiver v. Estoppel


Estoppel:  Preclusion which in law prevents a party from alleging or denying a fact in consequence of his own previous act, advertment or denial.


Waiver:  If a party voluntarily relinquishes a known right, awarded him by K, he cannot, w/o the consent of his adversary, reclaim it.



-above:  Basis for estoppel (reasonable reliance) existed.  The ban of estoppel was raided once notice occurred.



-Suppose court does not tack?:  Then there is not distinction b/w estoppel and waiver.  Before the period, a waiver or estoppel is estoppel b/c justified reliance.  If after one says that the party will waive the condition that is not retractable.  Waiver before time of performance is an estoppel and can be retracted.


-What can and cant be waived?:  Cant waive the premium b/c cts. dont enforce gift promises (no consideration).  Limit:  materiality.  Can waive parts of K that arent material parts of the K (runs counter to consideration doctrine).



-Cant retract a true waiver (i.e. not an estoppel waiver).


Example:  Vendor keeps security until payments are completed.  Purchaser agrees to buy land ($30,000) in 3 installments from vendor.  Each payment is condition precedent.  If 1st installment is not paid by first of the month then the vendor has not further obligation to proceed under the K.  If 2nd installment is not paid by first of the month then the vendor has not further obligation to proceed under the K.  If 3rd installment is not paid by first of the month then the vendor has not further obligation to proceed under the K and keep whatever has been paid for each installment.



-Paid 1st. installment.  Missed 2nd, but paid on 2/2/95 (i.e. failure of condition) and vendor accepted payment and put in account (i.e. implied waiver of condition).  



-Waiver to be able to walk away from K



-3/1/95 3rd installment isnt paid, but paid on 3/2/95.


Issues:  (1) Was the purchaser lulled into believing that he had an extra day to make payments?  (2) From failing to reinstate condition is vendor estopped from asserting that condition?  Note:  If a whole series of late acceptances than easily waived.


Note:  True waiver of reliance based on estoppel?  Can only waive something that is not a material aspect of the K.



Porter v. Harrington -1928- implied waiver (L)


Facts:  P is constantly late with payments, but D accepts anyway.  Years later, D refuses to perform and seeks liquidated damages.



Holding and Rule:  Parties can, by acts or words, waive terms of the K.  Repeated acceptance of late payments may be construed as an implied waiver.  The first time is a waiver of the condition and the following is based on estoppel (i.e. reliance).



Clark v. West -1908- implied waiver (L)


Facts:  Condition in K says that P cannot drink while writing book.  If he abstains he gets $6 per page, if not only $4 per page.  P did not abstain, but did not affect process of book.  D accepted manuscripts w/o objection and repeatedly avowed saying that P will get $6 even w/ knowledge of drinking.  D says that P failed on the condition and therefore was not entitled to additional funds.



Holding and Rule:  Not a waiver b/c before time of performance.  Estoppel b/c induced reliance and not a material part of the K.  K was for book not rehabilitation.  Note:  Fact that condition is waived does not preclude an action for breach (cant waive a material part of the K).  Basis for estoppel can be retracted, not for waiver.



Inman v. Clyde Hall Drilling Co. -1962- waiver due to breach of K (L)


Facts:  Employment K stated that employee must give notice of any claim within 30 days for breach of K.  D did not get notice but received notice of action of the filed lawsuit.



Holding and Rule:  For D.  The parties must have intended not to excuse this condition if a material breach of K occurred (since it relates solely to this type of situation) and therefore Ds material breach of K did not excuse P from the condition.

B.  Condition of Satisfaction

Question:  Can a party condition performance on satisfaction of some 3rd party or themselves?  Conditions of satisfaction are enforceable.  (i)Subjective opinion of a party (particular person); or (ii) objective (reasonable person)?  Key:  What was the 3rd party expected to do?  Was approval/disapproval made in bad faith?  Bad faith meaning was decision made as an architect or biased by owner on personal subjective objections.



Grenier v. Compratt Constr. Co. -1983- excuse condition (L)


Facts:  In a settlement agreement the K required that the city engineer provide letter of compliance.  Engineer does not do this so D got letter from City Attorney.  Should the court excuse a non-material part of K?



Holding:  Impossibility; disproportionate forfeiture due to non-material breach.  Cts. will not enforce penalty; not purpose of clause (to ensure good work).


Rest. 2d #271:  A condition may be excused in the event of impracticability if the condition is not a part of the agreed upon exchange and forfeiture would otherwise result.



Second Natl Bank v. Pan-American Bridge Co. -1910- architect


Holding and Rule: Rule is that this particular architect must be satisfied unless you can show (i)fraud or (ii)bad faith.



Maurer v. School Dist. No. 1 -1915- architect



Holding and Rule:  Since architect refused certification b/c of dispute b/w builder and owner (concerning liquidated damages) he acted in bad faith b/c not the role of the architect.



Fay v. Moore -1918- architect



Holding and Rule:  Bad faith if architect decides at the dictation and to satisfy the whim of the owner.



Nolan v. Whitney -1882- architect (NY minority view)


Holding and Rule:  Reasonable architect test.



Van Iderstine Co. v. Barret Leather Co. -1926- (NY)



Holding and Rule:  Denial of vealskins depended on bad faith not reasonableness.  It only applies to situations where it would be a forfeiture (architect, personalized goods) but not if bad faith.  Did not extend Nolan.


Note:  If K is not enforceable cts will allow recovery in restitution.  Benefit conferred.  Recover off the K.



Fursmidt v. Hotel Abbey Holding Corp. -1960- (L)


Facts:  P agreed to provide valet service to hotel (D) under K to the satisfaction (taste, fancy, sensibility) of the D.  Subjective or reasonable judgment?



Holding and Rule:  When a satisfaction K involves taste or fancy (aesthetics), the jury must not look at the reasonableness of the facts, but only if the D was in fact honestly dissatisfied.  This applies to certain types of services that reflect aesthetics or personal vs. services of commercial practice and standard.



Policy:  
Aesthetics:  Subjective to D





Functional: Objective to jury/3d party experts



Haymore v. Levinson -1958- Construction



Rule:  Objective standard in construction.



Breslow v. Gotham Securities Corp. -1974- attorney



Rule:  Objective standard in lawyers.

C.  Constructive Conditions Fixing the Order of Performance



-read Emanuels-

A condition not agreed upon by the parties but that is imposed by the Court in order to ensure fairness.  Where the burden for express conditions is strict compliance, the burden here is substantial compliance.  No intended condition by K but promises exchanged (Nichols).  The purpose of constructive conditions is basically to set up the order of performance.


Policy Issues:  (i)Avoids litigation; (ii) Clarifies rights and obligations.  Collins cautions that frequently parties guess wrong about order of performance.  Shouldnt cease you performance unless youre certain that the other party breached.



Kingston v. Preston -1773- doctrine of constructive performance(L)


Facts:  D had agreed to sell business to P.  P promised to post a security bond before the sale.  P did not do so, D refused to consummate the sale, and P sued for breach of K.  P contends that Ds obligation was independent of Ps obligation and that Ds remedy for Ps failure to post bond is not to refuse sale but sue for breach.



Holding and Rule:  The promises were not independent and that the giving of security by P was a condition to Ds duty to convey the business.


Mansfield 3 types of conditions

1.  Independent Promise: If time for performance is not simultaneous.  Nonperformance of one condition (if not material) is not a excuse for nonperformance by the other.  E.G. installments before delivery of goods.  1st months payments is independent b/c 2d party has to do nothing; i.e. give nothing.


2.  Condition Precedent:  Performance of one depends on the prior performance of another, and therefore, till this prior condition is performed, the other party is not liable to an action on his covenant.  Failure of a condition precedent is a complete defense.


3.  Concurrent Condition:  Mutual conditions to be performed at the same time; and, in these, if one party was read and offered to perform his part, and the other neglected to refused to perform then the first has fulfilled his obligation and may maintain an action against the other.  Suing party must go first (ready to perform).


Rest. 2d #234  Order of Performance:  (1) Where all or part of the performances to be exchanged under an exchange of promises can be rendered simultaneously, they are to that extent due simultaneously, unless the language or the circumstances indicate the contrary.  -Where they can be rendered simultaneously (time not specified) they are due simultaneously.


Rest. 2d #238 Effect on Other Partys Duties of a Failure to Offer Performance:  Where all or part of the performances to be exchanged under an exchange of promises are due simultaneously, it is a condition of each partys duty to render such performance that the other party either render or, manifested present ability to do so, offer performance of his part of the simultaneous exchange.


UCC 2-511 Tender of Payment by Buyer: Tender of payment by buyer is a condition to sellers duty to deliver.


UCC 2-507 Effect of Sellers Tender:  Tender of delivery by seller is a condition to buyers duty to pay



-party who wants to assert liability must go first


Price v. Van Lint -1941- independent promise (L)


Facts:  D agrees to loan P $1,5000 by Feb. 1 (mortgage).  Title doesnt return from overseas by Feb.1 and D refuses to loan money b/c he said that Ps failure excused him from performing.  D is saying that the promises were to be concurrent and therefore the loan payment was conditional on tendering the deed.



Holding and Rule:  Independent promise to make the loan; neither party knew when deed would return.  Borrower (P) could not execute loan w/o deed.



Policy:  The ct. is constructing a condition b/c the deed did not return before Feb. 1st.  It looks toward the facts to do this.



Rubin v. Fuchs -1969- condition precedent (L)


Facts:  K to buy real-estate from owner.  In order to sell the land it must be recorded.  As of the final date of closing the buyer had not secured a loan.  Seller demands performance even though there was no deed.



Holding and Rule:  It is impossible for buyer to obtain mortgage w/o recorded property.  Buyer could not perform until seller had obtained deed.



Note:  Neither party can place the other in default unless he is fully able to perform or make a tender of the promise of performance.


Excuse of Tender:  Tender is the willingness and an ability to perform at the time when performance is due.  This means that where concurrent conditions are invovled, the P must allege tender to place the other person in breach.



Niehen v. Smith -1896- tender required (L)


Facts:  Action by purchaser of real-estate K seeking reliance damages (return of down payment and title search).  P was to pay and assume mortgage, but prior to conveyance a 3d party placed lien on property (3rd Category; concurrent constructive condition).  P claims that due to mortgage debt and foreclosure action tender is not required b/c seller is unable to give title.



Holding and Rule:  No. The vendor could have cleared the title by paying off the debt.  The buyer never gave him the opportunity.  Since vendor could have cured problem on notice, tender was required.  Ready and able to perform and demand performance from the other party.  



Note:  D gets a reasonable extension of time to fix the problem.



Neves v. Wright -1981- tender requirement


Rule:  If the defect, by its nature, is one that cant be removed, as a practical matter then dont need tender.  If curable then seller must be given an opportunity and reasonable time to explain or fix.



Cohen v. Kranz -1963- reasonable time and breach (L)


Facts:  D Ks to sell land, but before time of sale P demands return of deposit and cost of title search b/c of bad title (easily curable certification of pool).



Holding and Rule:  3d Category:  Ps tender is not excused.  Vendor needs to be given notice and reasonable time to fix.  The defect is not so severe as to default.



Counterclaim:  D never tendered.  Tender excused by Ps attorneys b/c they repudiated the K.  Vendor still has to show that he was willing and able to perform.  Danger in saying D cant tender b/c if you are wrong D doesnt have to tender and you are in breach.  Ready and willing in light of the facts!



Caporale v. Rubine -1918-



Rule:  Must show that he was able and ready to perform.



Beecher v. Conradt -1855- installment payments (L)


Facts:  P agreed to convey land after 5 payments.  D missed all five payments and seller sued for price at the end.



Holding and Rule:  Vendor did not show tender.  Vendor could have sued for each installment (independent promises which are due).  When entire amount was due then concurrently conditional on transfer of deed.  Cant go back and sue for 1st and not 5th payment.  Note:  By passage of time an unconditional promise became conditional.



Osborne v. Bullins -1989- innovative relief (L)



Facts:  Buyer breached b/c couldnt secure financing.  Action for specific performance.



Holding and Rule:  The K was not constructed as contingent on securing financing.  This property is extremely difficult to measure mkt. value (and sell) and therefore cant find expectation damages.  Judgment makes the buyer have the burden of selling the property and if it doesnt sell he owes entire lot.  This was done to avoid or minimize damages; buyer has no $.



Stewart v. Newbury -1917- order of performance (L)



Facts:  K to provide a concrete.  Concrete contractor begins work for several months and sends bill.  Bill not paid so P stops work.  D contends that since there was no payment agreement then no requirement for payments until substantially perf..



Holding and Rule:  Yes.  (1) K has promised to do all the work (unconditional promise).  (2) Owners duty is condition precedent; namely after performance of all concrete work.  Note:  Since P was wrong he breached K.


Patterson, Constructive Conditions in Contracts:  If one partys performance requires time and the other partys performance take not time.  The latter is the condition precedent of the first.  Party whose performance requires time is to extend credit to the first.  Example:  Performance by the employee is a condition precedent of the duty of payment by the employer and which thus places the credit risk and the credit stain on the employee.



Kelly Constr. Co. v. Hackensack Brick Co. -1918- repudiated by UCC



Holding and Rule:  Where sale is of a specified quantity of goods (in installments) the K is entire and failure to pay when a part delivery has been made does not excuse the seller from completing delivery, no time being stated in K.


UCC 2-307  Delivery in Single Lot or Several Lots:  ...where the circumstances give either party the right to make or demand delivery in lots the price if it can be apportioned may be demanded for each lot.


UCC 2-612  Installment Contract; Breach  and  Rest. 2d #233:  (1) If the whole of one partys performance can be rendered at one time, it is due at one time, unless the language or the circumstances indicate otherwise; (2) Where only one part of one partys performance is due at one time under Subsection (1), if the other partys performance can be so apportioned that there is a comparable part that can also be rendered at that time, it is due at that time, unless the language or the circumstances indicate the contrary.



-Any K that can apportion performance is an installment K


Tipton v. Feitner -1859- divisibility (L)


Facts:  K calling for two types of hogs: (1) Dressed hogs and (2) Live hogs.  Seller delivers dressed hogs but not live hogs.  D claims that failure to deliver perfect tender the P breached the entire K.



Holding and Rule:  P gets payment for dressed hog but set off damages for live hogs.  Payment is not conditional on full performance of K.  When condition precedent occurs, it creates a duty of counter performance.

D.  Protecting the Exchange of Breach


Oshinsky v. Lorraine Mfg. Co. -1911- perfect tender rule (L)


Facts:  K required delivery of goods by Nov. 15 (ct. construed it as a time is of the essence) and was not delivered until Nov. 16.



Holding and Rule: Perfect Tender Rule:  You must perform literally and literal performance is a condition.  Nov. 15 is constructive condition and nothing else will do.  Ct. applied K by literal terms.  Antithesis if substantial performance.



Ramirez v. Autosport -1982- old rule



Rule:  No room for substantial performance in commercial cases.


UCC 2-601 Material Breach in Sale of Goods:  Applies Perfect Tender Rule to one shot Ks only.  If not in installments, buyer can reject whole, accept whole, or partially accept.  If buyer does not refute deal within reasonable time, then may be said to waive right of rejection.  Must give notice to seller.


UCC 2-612: Substantial performance applied to installment Ks.



Prescott & Co. v. Powles & Co. -1920- defective performance (L)


Facts:  K to ship 300 crates of onions.  Buyer attempted to cancel.  Seller could only ship 240 crates b/c govt action (impossibility).  Buyer rejects shipment.



Issues:  (1) Can the seller force on buyer to take the lesser quantity b/c inability to tender full amnt. (seller would be excused b/c impossibility)?  (2)What happens if buyer rejected in bad faith?



Holding and Rule: (1) Strictly applied, defective performance bars recovery (today: substantial performance softens this).  Dont want to force the buyer to take what he did not want.  (2) See Below


 UCC 2-605 (1) Waiver of Buyers Objections by Failure to Particularize:  Buyers failure to state in connection with rejection a particular defect which is ascertainable by reasonable inspection precluded him from relying on the K defect.  


UCC 2-606 What Constitutes Acceptance:  After a reasonable inspection if buyer decides to retain them then acceptance.



Beck & Pauli Lithographing Co. v. Colorado Milling -1892- service K



Facts:  P made more than 300,000 engraved letterhead for the D but delivered it on Jan 1, 1890 (one day late).  Does the Perfect Tender Rule apply?



Holding and Rule:  This is a service case and therefore substantial performance will be used.  Problem:  (1) Characterization; (2) Transactions that are not sales of good but very common (lease of a car).



Bartus v. Riccardi -1967- non-conforming one-shot tender (L)



Facts:  Party ordered a model A-660 hearing aid but received the improved model A-665.  This is a one-shot tender and non-conforming good.



Holding and Rule:  Under UCC 2-508 if seller has reasonable grounds to believe that the good would be accepted then seller gets reasonable time to substitute a conforming tender.  New and improved model is reasonably thought to be accepted.



Oddo v. General Motors Corp. -1977- Cadillac (L)


Holding and Rule:  You can revoke acceptance if the good is non-conforming to what the P reasonably expected.  Must be a material breach (UCC 2-608).


UCC 2-608 Rejection of Defective Goods/ Revocation of Acceptance:  (i)Acceptance can be waiver, but buyer is allowed reasonable opportunity to inspect the goods.  He may revoke acceptance when: a) acceptance b/c expected the defect to be cured;  b) difficulty of discovery prevented inspection;  c) Defect must impair value to intended use of product.


2.  Substantial Performance:  less than perfect tender



Plante v. Jacobs -1960- subs. perf. and payments (L)



Facts:  During construction P was paid.  When finished D refused to pay remaining amnt. claiming shoddy work.  Standard in industry is series of payments (implied constructive condition).



Holding and Rule:  In cases where alternating services of performance (pay/work, pay/work) breaching party can get payment if ct. finds substantial performance.  Note:  Application of damages depends on realistic costs and degree of deviation (difference in value or cost of completion).


Note on Massachusetts:  Recovery on the K for full performance otherwise quantum maruit for substantial performance.  If no benefit conferred then recovery will be less than traditional substantial performance.


Jacob & Youngs v. Kent -1921- willful transgressor and minor dev.



Holding and Rule:  No substantial performance in the case of a willful transgressor.  



Hadden v. Consolidating Edison C. -1974- N.Y.



Holding and Rule:  Willful transgression is just one factor in determining substantial performance.



Worcester Heritage Society, Inc. v. Trussell -1991- rescission (L)



Facts:  P sells house to D on the condition that D makes historic renovations within one year.  Renovations go slowly and D loses job.  Will the ct. allow rescission in a substantial performance K?



Holding and Rule:  Not a material breach: D made a meticulous and steady progress on house.  Note:  Perhaps ct. is looking at a higher threshold for rescission.


UCC 2-612 Installment Contract; Breach:  Whenever non-conformity or default with respect to one or more installments substantially impairs the value of the whole K there is a breach of the whole.



Turner Concrete Steel Co. v. Chester Constr. -1921- installment (L)


Facts:  K required installment payments on the 20th of each month.  In August there is a dispute about amnt. of $ owed, on 28th D paid $80,000.  Subcontractor was unsatisfied and walked off the project.



Holding and Rule:  Reasonable time must be given to comply with the demand before the K work is abandoned.  For installments, one act may ripen to justify walking away fr/ a K, but not right away.  If you just walk away and the if D has substantially performed then you breached!  Might be forerunner for Insecurity Doctrine UCC 2-609 and Rest. 2d #251 (see below); i.e. demand assurance.



Test:  If (1) Overdue demands remain unsatisfied, and after a (2) reasonable time and (3) proper notice then you can breach.


Tichnor Bros. v. Evans -1918- 


Rule:  Not every breach goes to the essence.



K & G Constr. Co. v. Harris -1960- waiver of material breach (L)



Facts:  K has requirement of installment payments based on amnt. of construction work done.  During construction, D destroys side of house.  P withholds payment and D walks off job.



Holding and Rule:  Damage to house is a breach of K b/c not workmanlike quality (constructive condition precedent to partial payments).  This was a material breach b/c dangerous subcontractor.  Note:  Dont have to sue on material breach.  Once can look at it as a partial breach of K and waive this condition and allow party to continue to work.  Owner was justified in not paying installment and sub. should have continued to work and walking away was a material breach.  P gets cost of damage to house and cost of finding a new sub.



Note:  Not every breach of an installment is a material breach of entire K.  Maybe just a material breach of installment and other party can still get sub. performance.


UCC 2-612 (2) & (3) Installment K; Breach: (2) Codifies Mansfield Constructive Condition K and defines condition as substantial performance:  The buyer may reject any installment which is non-conforming if the non-conformity substantially impairs the value of that installment and cannot be cured of if the non-conformity is a defect in the required documents...

Example:  (i)If seller delivers non-conforming buyer must pay if performance was substantial.  (ii) If seller misses one installment.  Buyer doesnt have to pay b/c material breach of that installment; this does not however mean that buyer can breach entire K.  Only if breech of installment is a material breach of the whole K can the buyer sue and breach himself.

    Justifications for Non-Performance

Performance can be discharged

-Anticipatory Breach



-New Consideration


-Counterperformance prevented by obligee
-Novation


-Counterperformance waived


-Accord and Satisfaction


-Estoppel




-Release 


-Destruction of basis of K (impossibility)
-Recission


-Mutual Mistake



-Impossibility


-Constructive Fraud



-Failure of Condition Precedent


-Misrepresentation


-Non disclosure


Condition Precedent fails:
Recission


Major Breach:

Expectation Damages/ no recission


Minor Breach:

Diminution in Value/ Cost of completion


3.  Assurance


Cherwell-Ralli, Inc. v. Rytman Grain Co. -1980- (L)



Holding and Rule::  Both parties demand assurance.  It was reasonable for seller to ask for assurance b/c of late/outstanding payments.  It was not reasonable for buyer to ask for assurance after hearing from a random truckdriver that business going insolvent.  Therefore buyers refusal to take goods was a material breach.  Note:  What constituted a material breach as an installment K; depends on the situation.



Hathaway v. Sabin -1891- assurance(L)


Facts and Holding:  Operator of music hall decides not to put on heat b/c huge snow storm.  Musicians luckily make it to the show.  They get paid. See Below


Rest. 2d #251 When a Failure to Give Assurance May be Treated as a Repudiation (Insecurity Doctrine):  Where there are reasonable grounds to believe that the obligor may commit a breach then obligee is entitled to demand and receive adequate assurance.  


Reason for Insecurity Doctrine:  Lessen the risk of guessing wrong.  Attempt to remove the harshness of walking away from K and ct. deciding that the other party did not materially breach.  Reasonable ground/assurance?


Rest. 2d #240  Part Performance as Agreed Equivalents:  If performances can be apportioned into pairs then performance by one of one pair makes the other have the duty to render his performance.



Helgar Corp. v. Warners Features -1918-



Cardozo:  Question whether the default is so substantial and important as in truth and in fairness to defeat the essential purpose of the parties.


Note:  Ct. may say that under some circumstances there may be an installment K, while in others it is one K.  Example:  (1) Split: If A delivers dressed hogs to B and later B refuses the live hogs then A can recover the stated price for the dressed hogs under the K and sue for damages for the live hogs.  (2) One K:  A repudiates delivery of live hogs and then B refused to accept the dressed hogs.  B has a claim against A for damages for total breach of K.



Greguhn v. Mutual of Omaha Inc. Co. -1969- (L)


Facts:  Insurance K gives $ if person is permanently disabled.  The ins. refused P b/c latent injury caused disability.  P sued for breach of entire K (i.e. full performance of policy).



Holding and Rule:  No action for total breach of K where the only obligation is one-sided (ins. co. must pay) and only to pay $.  Anticipatory repudiation to pay money at a fixed time does not give rise to claim for breach until that time arrives.

Example:  Take a loan.  Borrower receives $ all at once and agrees to pay back in installments.  Suppose borrower stops making payments.  Can lender sue for entire loan?  No!  Unless there is an acceleration clause then you can only sue per payment.



Reigart v. Fisher -1925- Subs. perf. (L)



Holding and Rule:  Substantial performance granted even though property was estimated as 7 acres turned out to be 4.76 acres.  Ct. reduces sales price for less acreage.  Defect was not material.



Barlett v. Dept. of Transp. -1978- Subs. per.



Holding and Rule:  B/c the land was paid for per acre the fact that the land purchased was 13 acres instead of 11 acres was not material.  Ct. increased sales price accordingly.



Ide v. Joe Miller & Co. -1984- Subs. per. (L)



Facts:  K asked for 350 gallons per minute instead of 115 gallons per minute.  P is looking for an abatement of price.



Holding and Rule:  No.  This would be too great, the land would be left way under valued.  P can get out of K if wants to or pay the purchase property. 

III.  THE RIGHTS AND DUTIES OF NONPARTIES
A.  Third Party Beneficiary

Third Party Beneficiary:  Rights of parties in K that were not originally there during the making of the K.  Some other party; not the original promisor/promisee.  Rights arise out of K itself; at the time the K was made.  Recognizable person (now or in the future).



-Assignment​:  Distinction; rights not created by K itself, created after the K is formed.






contract


PROMISSOR  (----------------------------)  PROMISEE


owes debt                                                       payment for K




BENEFICIARY

1.  Creditor Beneficiary:  Created when the performance of the promisor satisfies an existing obligation of the promisee to a 3d party.  This obligation can either be $ or performance of a duty.



Lawrence v. Fox -1859- landmark case (creditor beneficiary)(L)


Facts:  Holly (promisor) loaned Fox (promisee) $ in return for a promise to pay Lawrence (beneficiary) the next day.  Fox failed to do so and Lawrence sued.



Issue:  Should a party not in privy to the making of the K and supplied no consideration be able to sue?  P is suing D for a K he did not create.  He was never a promisor and D was never a promisee.  Note that P was mentioned in K as beneficiary.



Holding and Rule:  In a creditor beneficiary situation the beneficiary can sue the promisee of the K.



Note:  Lawrence can sue Holly and/or Fox unless novation (double liability).  Holly can sue Fox on the K.


Trust:  If A gives $ to B for benefit of C then the third party is in privy and enforceable in equity.  Lawrence v. Fox is not a trust b/c Fox had the rt. to use the money.  His obligation was to give Lawrence the same amnt., not the same bills.


2.  Donee (sole) Beneficiary:  Promisee intends to make a gift or confer a benefit on  a 3d party by means of the promise, a donee beneficiary relationship is created.



Seaver v. Ransom -1918- sole beneficiary (L)


Facts:  Husband neglected to include house for niece in wifes will.  Husband promised to leave enough for P (niece) upon his death.  Husband died and left nothing.  Niece is sole beneficiary(no one else gets anything), Wife is promisee, Husband is promisor.  



Holding and Rule:  (i)Close Relationship; (ii) Public K; or (iii) Life Insurance then the cts will enforce the donee beneficiary relationship.  Promisee can sue promisor.  3d party can sue promisor for specific performance or damages.  3d party cant sue promisee b/c no pre-existing relationship.


Determine the 3d Party Beneficiary by the intent of the parties. Why are they contracting?:  (i)some reliance; (ii) benefit/pay is usually to run directly to TPB; (iii) not necessarily the primary purpose of the K, but may be essential part; (iv) beneficiary need not know; (v) intent not necessarily donative, just that the intent is that 3d party get the benefit.



Vikingstad v. Baggot -1955- Intent (L)


Facts:  Vikingstad entered into deal with Baggot to buy property and put $1,000 deposit.  V and B agreed that deposit would be returned if another buyer were found..  Lang wants to purchase property only if B returns the $ to V (not really a donee beneficiary or creditor beneficiary promise).



Issue always asked:  Is the alleged beneficiary entitled to bring an action on the K?



Holding and Rule:  Yes.  If the language of the K requires payment to TPB, the intent is clear and it should lie;  regardless of promisees relationship with beneficiary.


Rest. 2d #302  Intended and Incidental Beneficiaries:  (1) Unless otherwise agreed b/w promisor and promisee, a beneficiary of a promise is an intended beneficiary if recognition of a right to performance in the beneficiary is appropriate to effectuate the intention of the parties and either:



(a) the performance of the promise will satisfy an obligation of the promisee to pay money to the beneficiary; or



(b) the circumstances indicate that the promisee intends to give the beneficiary the benefit of the promised performance.



F.O. Bailey Co. v. Ledgewood, Inc. -1992- incidental beneficiary (L)


Facts:  P has a shop in building owned by X.  X enters into K with D to have the building renovated.  P says there is a breach in the renovation K and seeks damages.  P claims (a) negligence and physical damage and (b) loss of increase value b/c work was done poorly.



Holding and Rule:  No to (b) b/c P is only and incidental beneficiary.  Yes to (a) b/c can sue on negligence not K.



Moore Constr. Co. v. Clarksville Dept. of Elec. -1985- intended ben.



Holding and Rule:  Each prime contractor is the intended beneficiary of the other.  Note:  One can K out of a beneficiary relationship; i.e. no intended ben..


Majority as to Subcontractors and Owners:  There is not relationship b/w subcontractor and owner.  Cts will err on restricting this type of liability.



Moch Co. v. Rensselaer Water Co. -1928- public K beneficiary (L)


Facts:  Govt. K to supply water to citizens.  Fire in Ps house and there was not enough water pressure (in breach of K).  Are the citizens the intended beneficiaries of the govt. K?



Holding and Rule:  No, in govt. Ks, unless expressly showed (clear intention) in the K that there is a 3d party beneficiary, there in no beneficiary.



Policy:  On the face it looks like intended.  However, this would make the govt. Ks impossible b/c of price and possible liability.


Major Principal of Beneficiaries (Lawrence v. Fox):  A party in a K cannot contract with a 3d party to prejudice/affect the other partys rights.  Lawrence can do anything; i.e. go against either party (H or F) and nothing they do can prejudice that.  If Holly pays debt, then Holly can sue Fox.


1.  Suretyship:  As b/w two parties (Holly and Fox), one party becomes a principal debtor (Fox) and the other becomes a suretor (Holly).



A.  Lawrence can only collect once



B.  If Holly pays Lawrence then he has right against Fox on K and/or suretyship:  If a suretor pays the debt of the other then suretor gets rights (e.g. right to sue Fox as suretyship).



1. Reimbursement



2. Subrogation:  If Holly pays what F should have gotten, H steps into the shoes of L and gets his rights.  Better to step into shoes of creditor b/c, for example, if security was put down on creditor then H gets the rights to that security.  H becomes a secured creditor.




3. Exoneration:  In advance if P not going to pay.  H can sue for specific performance to pay the debt to L.


The surety is the favored creature of the law:  It is usually done as a favor.  A guarantor is a form of suretyship.


Suretyship Problem:  Holly could be called a surety.  Fox is the principal debtor.  L can sue the principal debtor or surety (followed by the surety suing the principal).


If owner asks bank if it will take new buyer as new mortgage debtor and the bank says yeas then novation.  If no then choices:



-Example:  assuming a mortgage v. taking the property subject to a mortgage.  (i)If you assume the mortgage, youre assuming the obligation for paying the mortgage and can be sued for breach if you dont pay.  (ii) If youre taking the property subject to the mortgage, youre not assuming any obligation of the mortgage debt (although if you dont pay the bank can foreclose on your land; but no more).



Heyer v. Flaig -1969- Donee Beneficiary (L)


Facts:  Lawyer agreed to make the 2d wife sole beneficiary, but messed up.  The 1st wife ended up getting half.  2d wife sued lawyer for tort.



Holding and Rule:  The intention of testator for a sole beneficiary was clear, so lawyer was liable for malpractice.  This is a very rare case.


Feasibility:  To what extent can promissee and promisor change the K (rescind, change duties and rights to beneficiaries).  Rules different in different jurisdictions for different types of beneficiaries.


Rest. 2d #311  Variation of a Duty to Beneficiary (attempt to create a unified approach to feasibility):  (1) Cant change K if K says you cant change (problem:  Ks can be modified even if K says you cant); (2) If not in K, promisor and promisee retain the power to discharge or modify; (3) Unless justifiable reliance or brings suit; (4) If promisee receives consideration to discharge or modify then no good.


Life Insurance Contracts:  Reserving the rights to change beneficiary must be in writing.  The only exception to Rest. 2d.



Robson v. Robson -1981- change K to beneficiary (L)  minority



Facts:  Original K had wives of both partners taken care of in case either died.  Just prior to death, they changed so ex-wife would get nothing.



Holding and Rule:  In Donee/Beneficiary situations (gift promises); there is no vesting unless the 3d party beneficiary relied.  In Creditor/Beneficiary the rights of beneficiary vests upon K formation.



Reasoning:  Creditor is inherently lulled into not enforcing rights of original debtor b/c has another promise to go to.



Note:  In other jurisdictions the rule was completely the opposite.



Meyer v. Walker-Smith Grocer Co. -1910- 3d and promisor rescind


Facts:  Mother obtained promise.  Promisor and beneficiary get together to rescind K of promisee and promisor.



Holding and Rule:  Promisor and beneficiary can change the K b/c the promisee has no real interest in this deal.



Rouse v. U.S. -1954- (L)



Facts:  Rouse (promisor) bought house from Winston (promisee).  Winston had made K with Contractors to have heating system.  Rouse agreed to assume the remainder of what was owed.  U.S. guaranteed note and then paid.  As a surety, how will the U.S. proceed?  Seek reimbursement as a surety against Winston.  Can they go against Rouse?



Holding and Rule:  Using subrogation right b/c takes the note after paying debt.  U.S. has stepped into the shoes of Contractors.  A promisor can always assert a defense it had against the promisee on the K.  Promisor can be no worse off if sued by Winston (promisor) or beneficiary.  To the extent that a condition is part of the K then a right can be asserted.

B.  Assignment and Delegation


If Holly delegated Fox $ to give to Lawrence







   (assignor)


Obligee (-----------------------------------) Obligor

 


Assignee
 
Assignment:  Transfer of a K right at a discount or use it as security.



  
(1) Accounts Receivable:  Merchant using accounts receivable which may be a principle assets.  K right for customers who owe him $.  Valuable.  




(2) Wage Assignments: Customers might use some rights they have for wage assignments to receive compensation (right to receive payments).  Expectation of receiving compensation for services to be rendered in the future (different from merchants b/c merchants is only waiting for $).




(3) Performance Services:  Contractor is going to perform and will use that asset to perform services (K).  $ for K for services to be performed in the future; i.e. real asset.


Assignment:  Present transfer of a K right.  Can be gratuitous, dont have to be in writing.  Rest 2d says if in writing or under seal then irrevocable.  Better law:  revocable unless under seal.


1.  When a party signs that entitlement to assignee, until assignee tells obligor.  Assignee needs to contact obligor if it needs payment or acts by obligor.  If no notice then no right against obligor.


2.  Obligor (when told) may ask for proof.  Assignee must establish a right to that performance.  Use interpleader and ask the court who to perform.


3.  Warranty:  What does assignor warrant to assignee when he assigns?



-not collectable unless with recourse.



-warranty of authenticity:  there is a K that can be assigned.



-assignor wont interfere with assignee; cant impair the right to 




collectibility.


Questions to ask:  (i)Can it be assigned?; (ii) Will it prejudice the other party?; (iii) How will the transfer affect obligor?; (iv) Will delegatee get the value contracted for?; (v) Statute of Frauds.



Langel v. Betz -1928- land assignments (L)



Facts:  Langel contracted with H&H for sale of certain property.  H&H assigned to Benedict who assigned to Betz.  



Issue:  where general terms are used in assignment that carries a promise to perform on the assignee, which would make Betz in the position of Fax and create a duty to perform.



Holding and Rule:  In real property, Betz had a right to make Langel perform (right to purchase) but no delegation of duties.



Note:  Langel could go against original party b/c no delegation of duties.  Cant prejudice the rights of parties in K with 3d parties.


UCC 2-210 (4):  (outside of real property) words of general duty imply an assignment and right and delegation of duties of assignor. 


Rest. 2d #328  Interpretation of Words of Assignment; Effect of Acceptance of Assignment: Unless the language of the K indicate to the contrary an assignment of the K all my rights under the K will both assign the rights and delegate the duties.  An acceptance of assignment operates as a promise to perform unexecuted duties.



Kneberg v. H.L. Green Co. -1937- original K



Significance:  If original K says binding on their assigns it doesnt change duties or rights of assignee.


Specific Performance:  Q is whether the vendee is prejudiced by the assignment (by having to take the land from the new vendor).  Were there personal warranties as part of the land sale K.



If yes, vendee is prejudiced and the assignee cant enforce.  If no, in other words warranties running with the land, then the vendor is not prejudiced (and the assignee can sue).



Coral Gables, Inc. v. Payne  -1938- aberration


Facts:  Payne K to buy land for Coral Gables Co..  Coral Gables assigns to new corp. and goes under.  New Corp. sues for specific performance.



Holding and Rule:  Yes.  Assignee is prepared to give its warranty.  A solvent corporation is obviously better than insolvent corporation so no real value for 1st warranty so 2d is obviously more valuable.


Rest 2d. #332 Gratuitous Assignment and Revocability:  (i)Unless contrary intent is manifest, assignments are irrevocable if in a signed writing, or f evidence of customary acceptance (Cook).; (ii) Revocable by death or incapacity; (iii) Irrevocable once assignee is paid, judgment against obligor, or if there is a new K; (iv) Assignee justifiably relies



Cook v. Lum -1893- legal validity of a gift assignment



Significance:  For an effective delivery of a gift, the transfer must be such that, in conjunction with the donative intention, it completely stripped the donor of his dominion of the thing given, whether that thing was a tangible chattel or a chose in action.  After the delivery of such bond or note, the donor can exercise not a single act of ownership with respect to it.


Note:  Most K rights can be assigned.  Cant assign offers; unless offer is a K (option K is assignable).  The assignment must in no way prejudice the original party to the first K in any way.



Cochrane v. Taylor  -1937-



Facts:  Chenant had option to buy real-estate and assigned that option.  Assignee offers to purchase land with cash (allowed under the K).  Sues for S.P.



Holding and Rule:  B/c the K allowed for payment all in cash, the seller is in no way prejudiced by the assignment; mere dislike is not sufficient.  



Note:  If the K asked for money and a note, the assignee must tender the assignors note (not his own) and the money.  Offer looked to extend credit to Chenant not anyone else.


UCC 2-210:  Like Rest 2d, it favors assignability of Ks.  (1) When you assign your rights you are also delegating your duties.  



-distinction b/w service and taste or fitness:  (i)Commercial situation, substitution of assignee generally will not prejudice obligor.; (ii) If obligation relies on the assignors skills, judgment, or personal taste, K may not be assignable b/c prejudice.



-insecurity:  Whenever there is a purported delegation, the other party may treat the delegation as a reasonable basis for insecurity and demand assurance.



Macke Co. v. Pizza of Gaithersburg -1970- service assignment (L)



Facts:  Pizza Co. is using coffee makers supplied and maintained by Coffee Co..  Coffee Co. assigns rights to Macke Co..



Holding and Rule:  Delegation of an impersonal service does not defeat assignment; i.e. no sustainable prejudice. If personal service then assignment ineffective.



British Waggon Co. -1880-



Significance:  Railroad cars being leased and maintained is an impersonal service and therefore assignable.



Paige v. Faure -1920- best efforts K



Significance:  Exclusive agency to two people for the U.S. is not assignable to just one.  This is in essence a best efforts K (i.e. personal).



Crane Ice Cream


Significance:  K called for a three year delivery of ice, variable per week for up to 250 tons.  In return, Ice Cream Co. promised not to buy ice from any other dealer.



Holding and Rule:  The  K was with an individual whose character, credit, and resources has been tried and tested by D.  Ice Cream Cos requirements were variable, but D had learned what they were.  D also acquired confidence in stability of company, competence in commercial affairs, his probity, personal judgment, and financial responsibility.  Person K fr/ person known and relied upon.


UCC 2-210 A&D Generally:  (i)A party may delegate a duty unless otherwise agreed or unless other party has an interest in having the original promisor perform the contracted duties; (ii) All rights can be assigned except where the assignment would materially change the duty or increase the risk of the obligor.



-money​:  One cannot assign for duty to pay money.


Alienability:  To what extent can one prohibit assignment under K?



Allhusen v. Caristo Constr. Corp. -1952- prohibition to assignment



Significance:  (1) If the clause prohibiting assignment is construed as a promise (I promise not to assign) then assignment is allowed, but obligor may sue the assignor for breach of K and may recover damages.  (2)  If language is explicit (If assigned then the original contract is void) then any assignment to K is void.



Ford Motor Credit Co. v. Morgan -1989-



Facts:  Dealer enters into K with customer.  Dealer assigns to financing agency (assignment of rights to receive customer payments).  Finance Co. wants money, and customer claims car was defective (defense against assignor).



Holding and Rule:  Any defense the obligor has against the obligee (assignor) can be used against assignee.



Black Letter:  Obligor can assert any claim as a defense (off the K) if arose before the obligor received notice of assignment.


Waiver of Defense:  Effective in UCC in commercial context, not against public policy.



Homer v. Shaw -1912-



Facts:  Sub. assigns rights to receive payment under construction K.  Sub still couldnt effectively render service to general (going under).  General recontracts with sub to finish the K.



Issue:  Can parties in this context, for commercial reasons, prejudice the assignees duties?



Holding and Rule:  Yes.  As a matter of realistic situation and commercial reasonableness, the ability to prejudice assignee by actions by two other parties is okay.

