DUE PROCESS FOUNDATIONS!
Prejudgment Seizures:  Look at Risk of Error (instrumental) and What’s at Stake
-Fuentes v. Shevin (stove)(white j., dissent “not worth the candle”)
Foundational: 14th amendment guarantee that no State shall deprive any person of property without due process of law (notice and pre-seizure hearing)
-Mitchell v. W.T. Grant Co. (fridge, stereo, washing machine, $ owed.)

Court approves Louisiana pre-judgment seizure cuz less risk of error: detailed affidavit, judge, exigency for lien-holder, immediate post-deprivation hearing/damages
-North Georgia Finishing, Inc. v. Di-Chem, Inc. ($ owed for goods, bank frozen.)

Georgia statute bad cuz conclusory allegations, court clerk, no early hearing, defendant can’t even challenge without bond  

-Goldberg v. Kelly (welfare payments can’t be cut off without notice and hearing)

Matthews v. Eldridge 
-social security disability benefits can be terminated w/out pre-termination hearing
1) THE PRIVATE INTEREST that will be affected by the official action

2) THE RISK OF ERROR and the probable value, of additional safeguards
-we want more protection when the risk of error is greater, and less protection when the risk of error is lower

-incentives for abuse, risk goes up; disincentives, risk goes down (ex: bond, sworn affidavit, repeat actor w/rep., extortion value, postdeprivation remedies)
3) THE GOVERNMENT’S INTEREST including the function involved and the fiscal and administrative burdens that additional or substitute procedural requirement would entail

-Govt has the most latitude when it acts in its own behalf for the public, and the least when it acts for private party (when its not greater than private interest)
-Connecticut v. Doehr, 1991 (bar fight, guy wants to attach house)

1) Consideration of the private interest (high)
2) Risk of Error (high)
3) Interest of the Party seeking the remedy and the Govt Interest (low)
-Van Harken v. City of Chicago, 1997 (parking tickets don’t need lots of process)

Conflates Matthews to cost-benefit test!
“The less at stake, all else being equal, the less is due” – posner

Criticism: value of proceeding for its own sake

Situations where the court has allowed summary seizure of property:
(public interest, exigency, monopoly of force)
-to collect the internal revenue of the US 

-to meet the needs of a national war effort

-to protect against the econ disaster of a bank failure

-to protect the public from misbranded drugs and contaminated food
-Calero-Toledo = marijuana yacht seized in Puerto rico, exigency

PLEADING A CLAIM!
Not bound by formality -> Rule 1: just, speedy and inexpensive determination of every action and proceeding
Rule 7: There shall be a complaint and an answer

Rule 8 Complaint: 1) Why are you here? 2)What’s your gripe, what’s the issue? 3)remedy
Rule 12(b)(6), Rule 12(c), defendant/court ask if you accept the facts in the complaint, is there a legal dispute here that can be resolved as a matter of law?
Defendant counters allegations with defenses in answer
Defendant can raise defenses by motion 12(b): smj, pj, venue, insufficient service, etc.

US v. Board of Harbor Commissioners 
(govt sues ten diff oil companies for oil discharged in river)
Not Rule 12(e): motion for a more definite statement = if pldg is so vague and ambiguous a party cannot reasonably be required to frame a responsive pleading; court says can be raised for “unintelligibility rather than want of detail”

-impt to be able to plead in the alternative cuz: 

1) strategic consideration – first co. can blame the others

2) efficiency consideration – costs $ for ten suits, and inefficient
3) equity – statute of limitations would run out, no real loss to them cuz will be sued anyway, might have inconsistent results

-Who has the information/Who is the lowest cost provider of that info

-factory has easy access to info/mom and pop do not = why its ok to sue group of companies who are regulated and know info v. suing 100,000 boating enthusiasts

McCormick v. Kopman 

(husband killed in car crash, wife sues both truck driver, and bar owner)

Rule 8(d)(3): Claims may be made in the alternative regardless of consistency!
-risk of strategic manipulation, if plaintiff really has the info

Use of Rules to Limit Effects of Misbehavior:

Rule 20(b): Protective Measures = the court may issue orders – including an order for separate trials – to protect a party against embarrassment, delay, expense or other prejudice that arises from including a person … including severance

Rule 42(b): separate trials for convenience, to avoid prejudice, or to expedite and economize
Mitchell v. Archibald & Kendall, Inc.
(grandpa shot off premises when delivering products)

Rule 12(b)(6): Defense by motion for Failure to state a claim upon which relief can be granted
-accept the facts as alleged for purposes of this motion. D says even if you accept all these facts, I am not liable
-7th amendment reserves questions of fact for the jury to consider and leaves the legal aspect up to court, here all you’re making is an evaluation of the controlling law 

Ross v. A.H.Robins Company

(claim for fraud that company deliberately concealed probs with Dalkon Shield)
Rule 9(b): heightened pleading requirement.  Fraud, Mistake, Condition of the Mind: In all averments of fraud or mistake, the circumstances constituting fraud or mistake shall be stated with particularity.  Malice, intent, knowledge and other condition of mind of a person may be averred generally.


Purpose for heightened pleading standard for fraud:
1) Fair notice

2) Reputational harm (intentional)

3) In terrorem effect 

a. (ability to impose costs unrelated to merits of litigation, calculate settlement zone)
b. expected value of claim for P = (probability x likely award) – costs of prosecuting claim

c. expected value of claim for D = (probability P wins x P’s likely award) + cost of defense

Cash Energy, Inc. v. Weiner 
(plaintiff wants to recover cleanup costs from co. CERCLA, they think environmentally contaminated their property)

Conflict between Rule 8(a) pleading requirement: short and plain statement of facts and the perceived need for higher 9b reqs in certain situations

-Keeton recharacterizes the fraud requirement in Rule 9b so as to apply it more broadly; takes it from fixed category to an example for a broader category
Leatherman v. Tarrant Country Narcotics and Coordination Unit

(suing police department for improper training cuz their const rights were violated by popo shooting dog and having party on lawn)

-initially dismissed cuz court tried to apply heightened pleading standard

Supreme Court ultimately held dismissal wrong cuz requirement of factual detail and particularity could not be reconciled with liberal system of the federal rules
Swierkiewicz v. Sorema Supreme Court! 
(Hungarian guy suit for wrongful termination based on age and nationality)

-essentially shoots down expansion of 9b stricter pldg req

-if there is a list of particular things, anything not listed is excluded, any changes to 9b must be done by amending the federal rules
The Defendant’s Answer
Pre-Answer motions under Rule 12:

-rule 12(b)(6) failure to state a claim upon which relief can be granted, challenges the legal sufficiency of the allegations in the complaining

-rule 12(e) motion for a more definite statement

-rule 12(f) motion to strike “redundant, immaterial, impertinent, or scandalous matter”
Litigation proceeds in the following manner: 

Rule 3: civil action commenced when plaintiff files complaint with the court

Rule 4(c): service of summons must be made with copy of complaint within 120 days as set out by 4(m)

Rule 6: Defendant has 20 days to answer; 6(b): for good cause, court may extend time
Defendant fails to answer in a timely manner 

Default

55(a): Default Entry: When a party against whom a judgment for affirmative relief is sought has failed to plead or otherwise defend as provided by these rules and that fact is made to appear by affidavit or otherwise, the clerk shall enter the party’s default
55(b)(1): clerk can enter default judgment if it’s an amount that can be ascertained with certainty (“a sum certain”) and the other party has not appeared
55(b)(2): Entry of default judgment by the court if non-liquid damage (tort), and has appeared, have to give notice
Setting Aside Default 

55(c) Setting aside default for “good cause shown”

60(b) Setting aside default judgment “upon such terms that are just”

Default:

Shepard Claims Service, Inc. v. William Darrah & Associates

(Darrah fails to answer in time, despite extension, default reversed)

Test for determining when to set aside default:

1) whether the plaintiff will be prejudiced

2) whether the defendant has a meritorious defense (one “good at law”)

3) whether culpable conduct of the defendant merits a default (intent to thwart/reckless disregard)

-Highly disfavored: “default judgment deprives the client of his day in court, and should not be used as a vehicle for disciplining attorneys”
Default judgment is 1) a disproportionate response 2) doesn’t avoid court confronting merits in attorney-client proxy war 

Zielinski v. Philadelphia Piers, Inc.
Rule 8(b): A party shall state in short and plain terms his defenses to each claim asserted and shall admit or deny the averments upon which the adverse party relies.  Denials shall fairly meet the substance of the averments denied.  When a pleader intends in good faith to deny only a party or a qualification of an averment, he shall specify so much of it as is true and material and shall deny only the remainder.
Rule 10(b): “A party must state its claims or defenses in numbered paragraphs, each limited as far as practicable to a single set of circumstances”
-Zilenski is suing PPI for injuries from forklift collision with forklift that has PPI on it, PPI does not specify in their answer that they were leasing out their equipment and pier to Carload Contractors, Inc. By the time they find out, too late to sue them (Statute of limitations) 
-> court pissed says that for purposes of case, forklift owned by defendant (= z will win, even though on the merits he should lose)
-Z messed by not averring things properly according to 8b, but PPI gets ultimate punishment because here you have strategic behavior + prejudice to plaintiff (defendant/insurance co. stands to gain from their deliberate withholding, though not illegal)
Rule: If you use monopoly on information strategically and cause prejudice, you’ll Get it!
David v. Crompton & Knowles Corp.

-C & K being sued for products liability based on personal injury from machine 
-complaint alleged that Crompton designed, manufactured and sold it 

-crompton answer says: “without sufficient knowledge or info to admit or deny the allegation, demanded proof”, later claim just found info that they got machine from hunter and did not assume liabilities -> court construed lack of info as admission
Rule 8(b): “party that lacks knowledge or information sufficient to form a belief about the truth of an averment must so state, and the statement has the effect of a denial.”
-“if the matter alleged in the averment was a matter of record peculiarly within the control and knowledge of the defendant, an answer that defendant was without knowledge or info sufficient to form a belief did not constitute a denial under 8b”

Rule: If you have info, you have an obligation to get it, and you cannot rely on incomplete info in situations where the other side may be prejudiced
PARTIES AND PRECLUSION!
Claim Preclusion:

Wigglesworth v. Teamsters

-wigglesworth has claim against teamsters cuz freedom of speech denied during specific mtgs and requests to have union members informed of their rights denied

-they assert counterclaim based on recent media incident where he disses them, claim libel and slander
-because teamsters don’t have fed q. jurisdiction, they can only bring claim under supp jurisdiction if it’s a Compulsory counterclaim, found to be permissive

Finality, Repose, Equity (unfair to have to do it again, inconsistent), Efficiency!
Rule 13(a) Compulsory Counterclaims.  A pleading shall state as a counterclaim any claim which … arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim

Rule 13(b) Permissive Counterclaims.  A pleading may state as a counterclaim any claim against an opposing party not arising out of the transaction or occurrence that is the subject matter of the opposing party’s claims

If don’t bring compulsory counterclaim up at T1 barred by Rule 8(c) Affirmative 
Defense of RES JUDICATA from ever bringing it again! = Importance of defendant’s answer, forces attorney to think of whole range of disputes.
Test for compulsory or permissive counterclaim:

1) are the issues of fact and law raised by the claim and counterclaim largely the same? (overbroad)

2) Would res judicata bar a subsequent suit on defendant’s claim absent the compulsory counterclaim rule? (circular)

3) *Will substantially the same evidence support or refute plaintiff’s claim as well as defendant’s counterclaim? (used here)

4) Is there any logical relation btwn the claim and the counter-claim? 
As between the two parties, a final resolution of the case resolves all disputes between those parties as to the transaction and occurrence, regardless of whether they raised it or not, one chance to raise it and that’s it!
Things that allow a new suit with same parties:

1)change in law –doesn’t render T1 judgment void, but allows you to bring it again
2)change in fact- material change in circumstance, not learned something new
-Rule 60B: can revisit an earlier judgment if it need equitable relief
Counterclaims versus Cross-Claims

A, B, and C are involved in a three-way car crash, A then sues B and C (A v. B & C)

Cross-Claim Rule 13(g)- says that B and C “may” bring a cross claim against eachother; “a pleading may state as a cross claim any claim by one party against a co-party arising out of same transaction/occurance,” compare with 13a which says you “must” bring a compulsory counterclaim. Cuz you don’t want to force parties to litigate that otherwise wouldn’t have, haven’t engaged the legal system.
Manego v. Orleans Board of Trade

-first claims conspiracy based on race, than conspiracy based on anti-trust, the claims against original parties are dismissed for res judicata

-test for claim preclusion under res judicata is arise out of same transaction or occurrence = see if facts are related in time, space, origin, motivation, etc.

Res Judicata: Preclusion applies to all claims brought by same parties present in in T1 in the T2 lawsit that were brought or could have been brought (under a transactional relation test) against parties that were present in T1


-claim the original defendant should have brought “cumpulsory counterclaim”


-claim the plaintiff should’ve brought “res judicata”

-what constitutes a “party” at T1 includes and binds parties in sufficient privity with those parties that were present in T1

ISSUE PRECLUSION/COLLATERAL ESTOPPEL

-allows claim to go forward, but does not allow the relitigation of certain ISSUES
Blonder-Tongue: A plaintiff can’t assert a claim that he had previous litigated and lost against another defendant. Allows issue preclusion to be used against the plaintiff who has already had a full and fair opportunity to litigate the issue on the merits.  Using non-mutual issue preclusion as a “shield,” (defensive collateral estoppel).  Allowed because plaintiff chose to bring the first suit, had fair opportunity, put issue on table, has to live with it, can’t complain.

Ex.  T1: Jones v. Smith


T2: Jones v. Brown, Brown gets to do defensive collateral estoppel against J

BUT: You cannot be bound by an issue determination if you haven’t had your day in court on the issue
-offensive collateral estoppel is bad, because you shouldn’t be bound by what happens to someone you’re not in privity with. You haven’t had your day in court. 
Ex. T1: Jones v. Smith, T2: Jones v. Brown

Parklane Hosiery v. Shore (in T1, govt went against him for SEC violations, now private parties suing for same thing want to claim offensive issue preclusion)

Test of when it would be unfair to have offensive collateral estoppel:
1) wait and see plaintiff

2) defendant didn’t fight first case that hard

3) if the judgment held to is inconsistent with previous judgments in his favor

4) unfair when second action affords the defendant procedural opportunities unavailable in first action that could readily cause a different result
-Rule: after Parklane a defendant has a huge risk in mass harm case; the first case they lose against the first plaintiff could mean that they lose against world!
SMU v. Wynne & Jaffe (discrimination in the hiring and retention of women law students in Dallas law firms in ’79; four female lawyers A,B,C,D want to proceed anonymously so it won’t wreck their career)
Rule 10(a): every pleading must have the names of the parties

Exceptions:

-personal information of the utmost intimacy (ex. Abortion, homosexuality)

-had to admit broke the law or wished to

-challenging govt activity, therefore limited reputational harm to defendant

Tupac adds: whether the plaintiff would risk suffering injury if identified

-whether party defending would be prejudiced
Policy reasons against it: disincentive to bringing suit frivolously if have to stand by your name, don’t want ppl bring charges against you and you don’t know who they R
*In case just looking for injunctive relief, don’t need identities revealed, just need someone who can stand up for that class; here SMU has associational standing

JOINDER 

Rule 20(a): mechanism to allow joinder of any number of plaintiffs against any number of defendants so long as such parties are of the same transaction(s), occurrence(s).  

Rule 20(b):allows courts to separate trials if doing so prevents prejudice, also 42b
Kedra v. City of Philadelphia (Kedra, 8 kids, and son-in-laws are suing city of PA, police commissioner and various police officers, under civil rights statute, complaint of systematic pattern of harassment, threats and coercion.)

-defendants are claiming improper joinder of parties under 20(a) cuz do not arise from same transaction, events span months, want severance 20b
-prejudice alleged on both sides (diff cops did diff things, don’t want to be lumped together) v. kedras who can’t afford to litigate it multiple times

-court decides to wait and see after discovery whether should be severed

Insolia v. Philip Morris (three former smokers and their spouses bring a civil action for money damages against the country’s major cigarette manufacturers and 2 tobacco industry trade organizations)

-like kedra, defendant wants to sever, cuz don’t arise from same transaction(s) and don’t share common question of fact or law

-the choice btwn individual v. combined plaintiffs here is outcome determinative!


-combined, more likely to be P verdict


-individual, more likely to be D verdict

-court severs, stories are so different, different controlling factors, not more efficient cuz too much evidence regarding too many issues will cause jury confusion and prejudice, waste of judicial resources, etc.

-also unlike kedra, court already has all the sufficient info for joinder issues

Carol Pulitzer-Polster v. Samuel Pulitzer (federal court claim that Samuel breached fiduciary duties as trustee of the voting trust)
-samuel brings 12(b)97) motion to dismiss for failure to join a party under Rule 19; claims that Lillian and susan are indispensible

Rule 19: Compulsory Joinder
a) says who is a required party: Persons to be Joined if Feasible: (if they will not destroy subject matter jurisdiction) and if:
1) in the person’s absence, complete relief cannot be accorded among those already parties

2) interest in it and their absence in the action may

i) impair their ability to protect that interest
ii) leave other parties at risk of multiple/inconsistent obligations

(inconsistent is injunctive relief/indivisible remedies, fixed pot)
-narrow gatekeeper, court fudges it, cuz want to get to 19b test!
19b) what court can do if required party cannot be joined (i.e. if you would lose jurisdiction), determine whether in equity and good conscience should proceed without them, factors:
1) to what extent a judgment in their absence might be prejudicial to them and those already parties

2) the extent to which prejudice can be lessened or avoided

3) whether a judgment rendered in their absence will be adequate

4) whether plaintiff will have an adequate remedy if action dismissed for non-joinder 
=interests of plaintiff, defendant, absentees and the public

Plaintiff’s interest in a federal forum

Defendant’s interest in avoiding multiple litigation, inconsistent relief

Absentee’s interest in avoiding prejudice from the proceeding

Interest of the courts and the public in “complete, consistent and efficient settlement of controversies”
Rule 17: Action must be in the name of the real party in interest, barnacle, supposed to help, now being used wrongly
Subrogation:  to substitute one person for another in a claim/right, ex. Insurance
VEPCO v. Westinghouse (power failure results to financial damages to VEPCO, an electric company, and more so to its insurer INA. VEPCO sues Westinghouse for INA cuz think jury will be more sympathetic, and W. tries to bring INA in)

-attempted dismissal under 17 fails cuz VEPCO still has a [small] pecuniary interest, and can have more than one “real party in interest”

-rule 19, though found potential for prejudice with INA bringing issue preclusion to go after Westinghouse again, court lessens prejudice by making INA promise to be bound
IMPLEADER
Rule 14: Third-Party Practice (Impleader)
a)when defendant may implead third party: defending party, as a third-party plaintiff, may cause a summons and complaint to be served upon a person not a party to the action who is or may be liable to the third-party plaintiff for all or part of the plaintiff’s claim against the third-party plaintiff.
b)when plaintiff may implead party (if counterclaimed, can do it)

-allows defendants to all come in at same time if want to

Efficiency: one trial as opposed to two; equity: want to implead a party cuz you can’t bear to pay the judgment yourself, need to be able to make them pay before you get wiped out

General Rule: 

1) requirement of privity

2) derivation of liability = to the extent that the defendant is liable, the third-party is liable

3) permissive, parties may seek indemnity in separate action

Clark v. [Associates Commercial Corp. v. Clark2, Howard, and Lett]

Clark is suing for wrongful injury when associates came to collect tractor, associates is saying cuz they hired clark company to do it, to the extent that they’re liable, clark co. is liable. Strategic impleader, want to show not thugs.

Klotz v. Superior Electric Products Corp v. Butz:
-klotz sues Superior for food poisoning from cooker, Superior tries to implead butz cafeteria where klotz ate pork another day, saying “I didn’t do it, they did it”

-improper use of 14a, has to be derivative, doesn’t absolve original defendant from liability – “I did it, but it was because of someone else”

Ex. Implead person that installed the cooker

INTERPLEADER

-based on Efficiency; conditions: 1)fixed, finite amount (can’t take the place of bankruptcy), 2)amount sought has to exceed existing amount
Rule 22: Stakeholder may join all adverse claimants to action, without forfeiting interest in stake, in which action stakeholder is the plaintiff (selects the forum) so long as 


a) complete diversity of citizenship


b) no less than $75,000 in controversy

Statutory Interpleader: 28 USC 1335 (liberalized standard)
a) two or more diverse defendants

b) $500 or more in controversy

State Farm & Casualty Co. v. Tashire: Greyhond bus collides with truck, whose driver’s insurer, State Farm, is contractually limited to $20,000 in liability; State Farm does not want to incur costs of multiple litigation, brings interpleader. Greyhound wants it all settled in interpleader too; greyhound not fixed pot.
-court won’t allow bitty player to make all the big decisions, interpleader not intended so “that the tail be allowed to wag the dog in this fashion”

Rule: -the impossibility of satisfying all claims to limited resources may require conclusive disposition of all potential claims before any one of them may be satisfied --- INEFFECTIVE
1)State Farm limits the reach of interpleader to fixed pot not the defendant who may simply not have enough money to survive all claims (–> role of bankruptcy.)  
2) Nor is it intended to serve as the unifying mechanism for disparate lawsuits 

INTERVENTION
1)have to have an interest: be within zone of contemplation
2)have to have that interest be inadequately represented by existing parties


-argue Divergent interests!


-argue that you bring in unique info! (local, economic, etc.)

Rule 24: Intervention of Right

(a)(2) anyone shall be permitted to intervene in an action when the applicant claims an interest relating to the property or transaction which is the subject of the action and the applicant is so situated that the disposition of the action may as a practical matter impair or impede the applicant’s ability to protect that interest, unless the applicant’s interest is adequately represented by existing parties

NRDC (powerhouse environmental group) v. NRC (govt agency)

-lawsuit over conditions necessary for granting uranium mining, have to file environmental impact statement which requires environmental study, can the NRC allow states to license their own mining – New Mex waives need for study?

-United Nuclear allowed to intervene cuz has stake, it’s about them

-Kora MacGee econ. interest in ability to secure licences/contract in future; UN might compromise and screw KM
-American Mining Co. – econ interest, representation threatens interests of small cos

private (intervention excluded) v. public (more freely granted)
1) want to be able to bind as many as possible so won’t have to relitigate

2) Courts need QUALITY INFO, actual parties might not have it, need expertise/info/perspectives, complex, affects lots of issues and parties

Stringfellow Doctrine: courts can limit intervenor rights as to witness qs, discovery, etc.
CLASS ACTIONS!
Rule 23: 

a) Prerequisites to a Class Action

1) Numerosity –lots of ppl, joinder would be impracticable
2) Commonality – common questions of law or fact, “if as to one, as to all” 
3) Typicality –is the representative’s claim more or less same as everyone
4) Adequacy of representation – will fairly and adequately rep everyone
-someone that doesn’t have conflicting allegiance (amchem, ginsberg)
   What kind of class action?
b) (1) Limited Fund Class Action
· A class action is justified by fairness because there is a limited stake, so the victory of 1 plaintiff in isolation is damaging to the remainder of the would-be class
· The plaintiff’s interpleader
(2)Injunctive Class Acion – if the party opposing the class is going to be subject to declaratory or injunctive relief, relief indivisible, brown v. board

(3) Efficiency – the catch all, the damages class, where it would be same issue over and over again

- “a grudging recognition of the needs of mass society”

-common questions of law or fact predominate over any individual questions
- manageable, fair/efficient, superior to other methods of adjudicating

    
-notice and opt out required (23)(c)(2)(B)

Hansberry v. Lee: Hansberrys attempt to move into home governed by a racially restrictive covenant; in Kleinman court had legitimized the covenant as binding upon the class of property owners within zone of the covenant, including this seller
-Preclusion should say issue closed, but instead court says that there was inadequacy of representation, don’t know who bound to what, you need lots of procedural protections before you can bind ppl in absentia --- 
“such a selection of representatives for purposes of litigation, whose substantial interests are not necessarily or even probably the same as those whom they are deemed to represent, does not afford that protection to absent parties which due process requires”

Holland v. Steele: prison conditions case about access to counsel. Plaintiff wants certification of class of all ppl who are or will be detained in Dade County Jail, B2 Class Action for injunctive relief, not necessarily what client would want, he’d be happy with vodka-settlement, class action has an immediate adverse impact on the client cuz he is no longer the exclusive interest of the lawyer (fiduciary relationship to a class of approx 40 ppl who don’t exist).
Nassau County: can Nassau county strip search you if you get arrested? Indivisible q; consequence of strip-search remedy is divisible (collectively unascertainable). 
Rule 23(c)(4) court for efficiency may certify class based on an issue
-defendants concede the liability issue, take it off the table, leaving bunch of individual claims – once common issue has been resolved inefficient to go ahead with certifications cuz individual claims still require individual analyses
-court certifies anyway!
Mullane v. Central Hanover Bank & Trust: Mullane is a trustee representing income beneficiaries, wants individual notice to each income beneficiary of status of trust, not just published (dumb, expensive, “not worth the candle”
Holding: there has to be, where possible, individualized notice
*Sets standard for Rule 23c= formal requirement of (individual mailed) notice in 23(b)(3) class actions
Amchem Products, Inc. v. Windsor, et al.: Settlement class for asbestos claims seeks to bind all present and future claimants to settlement agreement under 23(b)(3) certification
Ginsberg: worried about the “adequacy of representation” 23(a)(4) because interests of the futures and the current injured are not the same
(sub-classing would ensure adequacy, cuz it would allow someone to stand up for your particular rights, but commonality of interests)
-23(b)(3)predominance of law and fact would never hold cuz broad factual differences btwn class members –extent of injury, length of exposure, smoking history, conflicting state laws re. negligence, etc.

-can’t fulfill Rule 23(e) Court must approve class settlements cuz you need the settlement to be the result of an adversarial process not a mediation with no prospect of a trial (baseless assessment of fairness of settlement)

-defendants will not settle unless class is all-encompassing, guaranteed res judicata

=>mass torts difficult to resolve using class action rules!
In the Matter of Rhone-Poulenc Rorer, Inc.: hemophiliacs contracted HIV through defendant blood-solids, district certifies them as class under 23(c)(4) to determine negligence en mass, and then figure out damages in indiv cases

Posner strikes it down because:

1)pressure to settle on defs, and no prejudice to plaintiffs cuz its not 0-value claim
-aggregation so increases the stakes that it becomes the bet the ranch scenario

2)Esperanto effect: idea of creating federal common law of negligence crazy, especially cuz this case has a novel theory of serendipity liablity
3)can’t “carve at the joint” = if you can’t neatly sever the issues appropriate for class-wide adjudication and issues necessary to render indiv judgment, you’ll have juries retrying same issues which you’re not allowed to do 7th amen.(hard 2 carve at joint in personal injury, easier in Nassau, employment discrimination)
Martin v. Wilkes: white firefighters weren’t adequately represented by the city of Birmingham in a class action where black firefighters got jobs and promotions(that were promised to whites). Holding that whites not bound. If an absentee party is not adequately represented and is uniquely the true loser in absentia, then preclusion requires joinder.
Scope of preclusion entrusted to parties to original litigation. Strangers to the litigation do not have to figure out whether or not they will be bound. 
DISCOVERY!
Information and Cost, danger of tremendous moral hazard
-produces information essential to rational settlement of disputes, to effective bargaining, shared understanding of facts allows for settlement
-but moral hazard issue cuz parties aren’t forced to internalize costs of behavior

Ex. In re Convergent Technologies, excesses, bad social behavior leads to judge chastisement, discovery depends on “good faith and common sense from counsel”
RULES:

Rule 26 Discovery, Disclosure
(a)Required Disclosures: a range of disclosures required up front – witnesses, names, phone numbers, insurer, copies of docs.
(c)Protective orders – party may move for protective order seeking to limit/ eliminate obligation to answer request for information or production of docs. (presumption is that requests for info must be complied w/, absent court order)
(f) parties have to conference, figure out the disclosures to be made in 14 days!
Rule 30 Depositions upon Oral Examination

Rule 30(b)(6): can serve notice saying you must produce person authorized to speak for the company on this issue. If person says I don’t know, co forbidden from introducing a different witness at trial who claims to know
Rule 31: Depo by written examination

Rule 33: Interrogatories – questions submitted in written form, limited to 25

(d) should not be oppressive, if just as hard for them to get as for you; they can say here are the records – have at it

Rule 34: Request to Produce: can put in request for production of documents, electronically stored info, entry upon land

Rule 35: physical and mental examination, need court approval

Rule 36: request for admissions – ask them to admit things are true, way of getting at prob.
Rule 37 Sanctions for failure to comply, can compel discovery, get default
Rule 16: Pretrial conferences, scheduling, management


(f) if screw it up, sanction lawyer
Davis v. Ross: (legitimate request for net worth of defendant, to estimate punitive damages, but potential for great embarrassment. Imbalance cuz she can’t retaliate with same effect – court thinks no materiality, no real reason to pry into her finance, unless think P will win and get punitive damages)
Coca Cola Bottling Co v. Coca-Cola Co: only way to decide whether diet coke is essentially coke or a different product is by examining the recipe = million dollar secret, so have to settle
Kozlowski v. Sears, Roebuck & Co.: minor burned in Sears pajama pants, requests record of related claims, sears denies ability to do so cuz of old record keeping

If you want to be big company in modern era and do business with thousands, one cost is accountability to the legal system. JOIN THE MODERN WORLD!
McPeek v. Ashcroft: plaintiff wants back-ups of hard drives to search for evidence of discrimination, very expensive process; court doesn’t want to incentivize DoJ to not back up its file! So only allow minimal discovery to see if useful request.
SUMMARY JUDGMENT!!!
= even if all the facts established in light most favorable to non-moving party it would be legally insufficient to discharge the burden

*Def. asks why are we going to trial?

-trend: courts need more effective ways of blocking out suits that they don’t think are worth it

Rule 56: (c) “that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law”

-employed to identify claimants who lack evidence sufficient to reach the jury and who will therefore probably suffer a directed verdict or its equivalent at trial

-the first real opportunity in the course of litigation for identifying factually deficient claims or defenses

-seeks to establish that the party against whom the motion is made lacks sufficient evidence to meet his ‘burden of proof’ – the duty of producing evidence and going forward with it

Celotex: 

-the burden of production on a motion for summary judgment would be conditioned on the ultimate burden of proof that the movant would have at trial

-don’t have to negate their claim just identify those portions of the pleadings, depositions, answers to interrogatories and admissions on file, together with the affidavits, if any which it believes demonstrate the absence of a genuine issue of material fact (56c!)

=defendant’s relieved of any significant burden of production to establish initially the absence of material issues of fact in dispute, just have to “show” absence of evidence (point it out/make an allegation – that’s it)
Matsushita:

= far wider berth for judicial examination of the weight of the factual record, liberalizes the assessment of the reasonableness of facts
-can reject even disputed facts if facts make no sense

Anderson v. Liberty Lobby:

-what constitutes sufficient evidence to present a “genuine issue” under the terms of Rule 56 would be conditioned by the evidentiary burdens the parties shouldered at trial and by the nature of the claim

-(i.e. in defamation action, have a higher standard of proof if you want to go against the press for libel against a public figure, need to pass the same higher standard of proof in sj that you would in court!)

-same standard as directed verdict (50) that grant sj if under governing law, there can be but one reasonable conclusion to the verdict

Message to courts: Parties should file for SJ cheaply, and that courts should resolve things on SJ – if you think that the plaintiff is going to lose at trial, grant SJ!
Related Issue: Scope of Judicial Review of Facts? Judge or Jury?
Markman – who can interpret the facts?
-court gets to decide what ‘inventory means’ not jury

-cuz: “the construction of written instruments is one of those things that judges often do and are likely to do better than jurors unburdened by training in exegesis”

-also, the importance of uniformity in the interpretation of terms in patents (through stare decisis)
-confined to patent disputes, but shows the desire to expand the ambit of judicial intervention into the process of resolving facts
Quote: “the fact/law distinction at times has turned on a determination that, as a matter of the sound administration of justice, one judicial actor is better positioned than another to decide the issue in question” = 7th amendment right to a jury trial in Trouble
-broader arguments: 

--for cases that matter to a significant portion of the economy or implicate systemic issues, we do not want the uncertainty of jury decisions. Juries should be reserved for the “he said – she said” cases that are one-time events

*You can intrude upon the jury function where there is an efficiency gain in uniformity in an industry that requires it and an expertise gain because of nature of question presented

Twombly:

-new plausibility standard, is pleading plausible? (just anti-trust? Anti-trust conspiracy cases?)

-want plea to have “enough facts to state a claim to relief that is plausible on its face. Because the plaintiffs here have not nudged their claims across the line from conceivable to plausible, their complaint must be dismissed”

-goes back to tougher pleading standard, cuz otherwise too costly, emergence of idea that we have to allow restrictions at earlier phases of a lawsuit – puts pressure n the acquisition of private information
Effects 1)plaintiff must put facts in his pleading to survive motion to dismiss, 2)ppl will resort to private methods of collecting info
Erickson?

-prisoner claiming that his medicine has been taken away and he will be hurt as a result

-pleading cannot be dismissed on the ground that petitioner’s allegations of harm were too conclusory
PERSONAL JURISDICTION

= what gives a state the power to enforce this decree against these particular litigants?

Specific Personal Jurisdiction: something about the character of the individuals/what’s in dispute that gives this court the authority to dispose of these claims
-in personam/in rem/quasi in rem

Pennoyer v. Neff – in personam jurisdiction
1) Domiciliary

2) In-state service

3) Consent

-problems: population is mobile, markets don’t recognize geographic boundaries

Hess v. Pawloski


-penn resident drives his car into Mass and commits a tort

-court establishes a fiction of in state service (designated agent in MA) and consent (by driving on the road)
International Shoe v. Washington

-want to deal with corporations that have a presence everywhere, but residents of only  one state – here out of state group employing ppl without paying all the social benefits required under Wash law

*NEW TEST:

1) Minimum Contacts = 

a) systematic and continuous activities

b) nature of the contacts must be transactionally related to the cause of action (availed yourself of the forum that is related to subject of litigation)

2) Fair Play and Substantial Justice


-test no longer turns on quality of defendant but on the TRANSACTION

McGee v. International Life Insurance Co.

-makes the minimum contacts test very broad, not much of a threshold, Any business in the state (here just one customer)

-FPSJ: state interest, efficiency concerns, plaintiff interest, defendant’s interest

-built in bias in favor of granting jurisdiction = as broad as it gets – min contacts means anything related to transaction, balancing test does not do much work

World Wide Volkswagon v. Woodson: Purposeful Availment Test
-there has to be some limit on the transactional chain, jurisdiction cannot be chattel driven, can’t be good by itself moving down the chain of sale cuz no telling where it stops

-court defines limit in terms of expectations of defendant, that which is foreseeable to defendant - foresee being sued in areas you “seek to serve”: advertising, routine commercial contacts, sales reps, business presence?
-problem: asks only one question – does the defendant have significant minimum contacts with the forum or not?  -need purposeful availment (what about state?/plaintiff?)
=defendant must’ve made a deliberate choice to relate to the state in some meaningful way before she can be made to bear the burden of defending there
-also creates a regulatory mismatch cuz some courts may exercise jurisdiction in ways that hamper other states:

Example of the WWV Regulatory Mismatch problem: (show us that the one question about the defendant being able to foresee being hauled into court – is not enough!)
Calder v. Jones: national enquirer sells mags in CA that defame Shirley Jones, NE based in Florida –minimum contacts --is it problematic that CA takes it upon itself to regulate a nationally syndicated newspaper?
-if defendant commits act outside the state, knowing it will cause harmful effects within the state = min contacts jur (article circulated in CA, plaintiff lived there, career there)
Keeton v. Hustler: strategic use of NH jurisdiction to sue Hustler for defamatory account because of statute of limitations, NH will adjudicate whether this article is defamatory on behalf of everyone
Harry Reams, Deep Throat: sued in Tennessee on a criminal charge, potential that fill will be banned nation-wide cuz it offends a small Tennessee town
Burger King v. Rudzewicz:
-anything that satisfied the WWV’s purposeful availment (minimum contacts) is a sufficient threshold and no reason to look at FSPJ
-reduced everything to Minimum Contacts

Asahi v. Superior Court:

A)Minimum Contacts = 
O’conner: action of the defendant purposely directed toward the forum state (designing product for that state’s market, advertising there, customer service there, marketing through a distributor there) – goes to determination of the burden on the defendant
Concurrence: sending goods into the stream of commerce in substantial quantities is enough for purposeful availment whether or not original maker knows that goods will be sold in state/cultivates customers there, cuz maker both foresees and benefits from sales whether distributes directly or takes advantage that another entity conveniently does so in its place
B)Traditional Notions of Fair Play and Substantial Justice (dispositive!)

1) burden on the defendant


2) interests of the forum state


3) plaintiff’s interest in obtaining relief


4) efficiency

-out-of-state/international companies have to put in indemnity contractually “if I get sued because of where my valves go in your tube, you must pay for my defense” + get insurance
Shaffer v. Heitner:
-quasi in rem proceeding, suing property (stock certs in Del) as stand-in for defendant

 - “we therefore conclude that all assertions of state-court jurisdiction must be evaluated according to the standards set forth in international shoe etc.” mc/fpsj
Burnham – wherever in-state service exists, due process will be satisfied
1)scalia: always been this way since 14th amen due process, pennoyer final word
2)brennan applies MC/FPSJ, but defendant’s interest compromised cuz were there to begin with thus has already purposely availed, and no burden

-can be forced into court anywhere you can be served; if you travel into a state where someone lives and wants to sue you, you will be subject to jur if served there
Carnival Cruise Lines: the capacity to contractually opt out of jurisdiction system

-carnival can contractually assign jurisdiction through contract of adhesion because its econ quid prop quo

-screws the ultimate purchaser by putting it into the final purchase agreement

Internet:

Zippo: differentiates between knowing and repeated transmission of computer files over internet (jurisdiction proper) v. passive site that does little more than make info available

-how do you apply Keeton in internet era? Can’t. no action to enter forum.

Pavlovich v. Superior Court:
-court finds no jurisdiction in CA, no purpose availment, not enough to say he knew acts would cause harm in forum state

Personal General Jurisdiction: 
-can be accountable for any claim that happened anywhere 
-general motors in Michigan, entity is so imbued w/the character of a particular forum that it is considered the equivalent of a domiciliary
-whether involved enough in state that it has jurisdiction over you regarding anything?

-there has to be one place where you are amenable to suit, no matter what the transaction, if you are a personal business within the US

Rule 4f: foreign businesses have to specify where will be held accountable – entities out there, want them to have some locus where they are accountable

Helicopteros: restricts the reach of general jurisdiction to firms that had continuous and systematic contacts with the forum:

-place of business


-licensed to do business in the state

-commercial contacts – Mere Purchase of goods is not sufficient

-bank account

-usually, presence of headquarter/place of incorporation is enough, beyond that no.
*current circuit split on issue of whether states can require businesses to designate an agent to receive process in state for general jur (most already do for specific jur)   -can fubu (ny) which has given gj consent in mn, be sued by a ny co in MN?
SUBJECT MATTER JURISDICTION!!!

-issues are an unintended consequence of the uneasy division of juridicial authority btwn the states and the fed. govt! 
-modern goal of SMJ: predictability, + state law cases in state courts and federal law cases in federal courts 
=federalism, efficient use of comparative expertise: state courts are more expert at state law/*state common law, fed courts expert at fed law, and Uniformity of federal law impt

Important to be clear cuz: 12(b)(1) motion to dismiss cuz of lack of SMJ, and 12(h)(3) may be raised at any time in the litigation including on appeal and sua sponte, also can seek to remove from state to federal 28 USC § 1446
Supremacy Clause: state courts will be established to hear state law claims and fed claims = courts of general subject matter jurisdiction

Federal courts = courts of limited subject matter jurisdiction

Federal Question Subject Matter Jurisdiction: federal judicial power extends to all cases that arise under the Const, the laws, and treaties of the US 28 U.S.C. § 1331
“Arise Under?”: Federal question must pertain to the plaintiff’s complaint and not to the defendant’s answer – Mottley

“federal question?”: (merill dow)
1) Holmes test: where federal law specifically creates the cause of action

2) Implied Private Right of Action:

a. beneficiaries
b. legislative intent 
c. statutory purpose
d. state interest
3) Federal Ingredient Test: whether the state law claim turns so indispensably on interpretation of federal law as to render it, for all intents and purposes, a federal claim – and state court would be required to interpret federal law in some dispositive fashion
a. Look at competing state/federal interests (don’t want to federalize tort law/”balkanize” federal regulations)

b. Merell Dow: test requires evidence that the statutory scheme would be advanced by allowing lawsuits by private parties (same as test for implied right of action)

c. Grable??? Ask about significance of federal regulatory interest relative to state, who better positioned to answer question?/ does the claim turn on a substantial q. of fed law that requires the “expertise and uniformity” of federal court?
Diversity Subject Matter Jurisdiction: reaches controversies btwn citizens of diff states (concern over local prejudice in cases involving out-of-state defs) 28 U.S.C. 1332
1) Amount in controversy: $75,000, good faith

2) Diversity of Citizenship: Citizens on opposite sides of “v” from diff. states

a. Citizenship = state of domicile

i. “true, fixed, and permanent home and principal establishment, and to which he has the intention of returning whenever he is absent therefrom” – last state where sense of permanence

ii. Dumb: mobile population – inconsistency
Supplemental Jurisdiction: What to do with cases that raise both federal and state claims?

28 U.S. C. § 1367(a): fed courts that have jurisdiction over a claim can exercise jurisdiction over all other transactionally –related claims part of the case
United Mine Workers of America v. Gibbs: guy brings both federal and state claims against the union (“secondary boycott” under fed law, tortious interference w/contract under state law)
1) The claims were sufficiently transactionally related so as to present “one constitutional case”
2) The federal claim was substantial enough to merit adjudication

3) There was a common nucleus of operative fact btwn the claims

4) State issues did not predominate

5) Court, at its discretion, agreed to hear both claims

-in favor of keeping federal law in federal court

-only counts if in court initially for federal question jurisdiction

Exceptions: 1367(a)

-if novel/complex issue of state law

-if the state law claim predominates

-if the district court dismissed all claims over which it had original jurisdiction

-in exceptional circumstances
28 U.S.C. § 1367(b): supp jur excludes cases in which the court’s original jurisdiction is based on diversity, district courts can’t adjudicate claims by the original plaintiff against parties brought into suit under impleader/necessary party/joinder/ intervention (go to state court!)
Owen Equipment & Erection Co. v. Kroger: where the plaintiff chooses the federal forum as a preferred forum for a state law claim based on diversity of citizenship, federal courts will offer no expansive jurisdictional rules to allow for the efficient prosecution of related state claims

Class Action: only need diversity btwn named plaintiffs and defendants, millions of other plaintiffs can come in
STATE AND FEDERAL LAW

Swift v. Tyson: (story) – while federal judges sitting in diversity were obligated to honor state law (Rules of Decision Act), “state law” = state statutes but not state common law

->arbitrariness, 2 diff standards of law in everyday affairs

->Black & White Taxicab: company reincorporates in Tenn. So it can get federal court to approve their exclusivity contract which is not allowed in Kentucky (taking away states ability to regulate primary economic behavior)
Eerie: Brandeis overturns swift

= RDA must include state court rulings and not just legislative pronouncements

-federal courts hearing a case in diversity must entertain it as if they were a State court, do not have the authority to substitute their view of the substantive law, but rather are bound to state’s law. Must be faithful to the pronouncements of the highest court of that state. If no decisional law on pt, the fed court must anticipate what state courts would do.

-“twin aims”: to thwart forum shopping + avoid the inequitable administration of the law

(diversity may control the forum but not the outcome)

-RDA: federal courts obligated to follow state substantive law 

-Rules Enabling Act: authorizes federal courts to develop their own procedural system, and to use those rules

Guarantee Trust Co. v. York: (figuring out the statute of limitations period btwn fed/state courts)

if a state procedural rule is outcome-determinative, federal courts must follow state law
=does it significantly affect the result of a litigation for a federal court to disregard a law of a state that would be controlling in an action upon the same claim by the same parties in a state court?
-Ragan v. Merchants Transfer & Warehouse Co: (statute of limitations – when does service need to be made?)

court should follow the state rule because the plaintiff should not be able to bring a case in federal court that he could not bring in state court

Hanna v. Plumer: (service in hand state law, warren) 
Where there is a federal rule on point must always apply the federal rule (unless determine that the Court, the Rules Advisory Committee and Congress had all acted beyond their const. authority –Lol)

Harlan Concurrence: tells us what to do when state and federal practices conflict, but no federal rule directly on point = ask whether prior to the litigation, in the ex ante  state of affairs, the choice of rule would influence primary conduct/behavior (if not –> federal, cuz then no uncertainty)

-purpose of law is to settle expectations, permit private order, laws that affect us pre-litigation/ex-ante are substantive rights
Gasperini???: most recently, brings in York-esque idea of “outcome affective”, weights federal/state 
(“in the unlikely event that the court goes into Gasperini/if G. were to apply…)

ATTORNEYS AND CLIENTS

Tension btwn the attorney as a zealous representative and attorney as officer of the court

Hickman v. Taylor: creation of work-product privilege

1)Will the right quantum of information be produced?

-no cuz defendant’s counsel will stop being so diligent, keeping records, talking to client, figuring out what happened

2)Will one side be prejudiced?

-in most cases, info as to liability is in defendant’s hands, so disadvantaged – asymmetry, and defendant would thus get less effective representation

-Rule 26(b)(3) = Hickman, protects work-product though sometimes might have to yield if the party seeking discovery has “substantial need” and cannot get material otherwise “without undue hardship” – ex. If someone died (but the court will do its best to cleanse the material of the attny’s mental impressions)
-ensures duty on part of attorney to client, meant to protect client

Extended attorney-client privilege arguments: 

1)best possible representation unencumbered by fear that info will go to other side

2) maximum communication btwn attorney and client

3) ensures that each side is zealously represented and not prejudiced relevant to the other side

Marek v. Chesny:
-family whose son killed by cops rejects settlement offer but awarded less then settlement offer in court, want other side to pay attorney’s fees

-provision that says prevailing party in civil rights cases can recover fees from the other side (cuz want to encourage lawyers to bring civil rights suits, add incentive where market doesn’t provide enough, and want added deterrence)

Rule 68: if award at T2 judgment is less than offer rejected at T1, offeree must pay costs incurred after making of offer. Goal is to create incentive to settle though costs only include administrative expenses
Holding: in civil rights context, costs include attorney fees available under civil rights statute

Brennan Dissent: because a lawyer has to follow client instruction, client can make free decision to press on and screw lawyer – now lawyers will only take clients likely to settle or with potential for huge payout

-court sees an interest in playing lawyers off of client, disincentive for  P attorney to continue to litigate after settlement offer
Rule 11: pleading has to be certified by the attorney as well reasoned, well investigated, and not filed for any improper purpose

-at one point used for sanctions, if case not justified by the facts, have to pay the other side’s costs and fees, put pressure on pleading and certain cases no longer brought

-now has a “safe harbor” provision = motion for sanctions 11c2 must be made separately, served under rule 5 (give the other side notice through a letter with specificity and they have 21 days to fix the problems)

-sanction is a deterrent award but not fee shifting

-ZUK: example of what it takes to violate rule 11

-said client had copyright when doesn’t, statute of limitations had run, law didn’t allow copyright, etc. = have to be an idiot to get sanctioned

-instead of awarding attorneys fees want the minimum needed to deter

Evans v. Jeff: plaintiffs are class of mentally retarded children bringing suit for injunctive relief of institutional improvements against state – def makes great settlement offer but calls for forfeiture of attorney’s fees

Rule: it is permissible within the confines of civil rights statutes to condition relief to the clients upon a waiver of attorney’s fees

-ability to make such a settlement offer puts the power in the hands of the defendant to drive a wedge btwn the attorney and client
CLASS THEMES:

Pressures on legal system –

1) Mass society and need for administrative expediency

2) Growing concern about cost and efficiency

3) Growing administrative role of the courts

4) Mass cases and change in system
