PERSONAL JURISDICTION

SPECIFIC JURISDICITION

Bases for personal jurisdiction: domicile, consent, physical presence, “minimum contacts.” In many cases in which the defendant is not from the forum state, the only basis for PJ will be minimum contacts. Constitutional due process limitation. 
· Pennoyer v. Neff

· Territorial theory. States have exclusive jurisdiction over persons/property within their bordres.
· Only thing still good law – if they’re in your state, you have jurisdiction. Tag jurisdiction. Presence.
· Quasi-in-rem
· Presence, consent, property, or citizenship – necessary to exercise personal jurisdiction
· Civil capacity and status exception.
· Constructive service for in personam jurisdiction? 
· Hess v. Pawloski
· Out of state resident, long-arm statute
· Implied/constructed consent, still consistent with territorial theory under Pennoyer. Agent in the state.
· Court does overall fairness evaluation

· International Shoe Co v. Washington
· “Minimum contracts” test – PJ limited to claims arising from D’s contacts with forum. 
· DP requires that in order to subject a defendant to a judgment in personam, if he’s not present in the territory, he have certain minimum contacts with it such that the maintenance of the suit odes not offend traditional notions of fair play and substantial justice.

· “Quality and nature” of contacts – contacts that are “casual” and “isolated” won’t do.

· If D has minimum contracts, it will be fair to expect him to be subject to suit.  If you take advantage of benefits and protections of law, will expect possibility of suit. Activities in state will have an impact there, and that those activities might lead to lawsuits, and that a state has a right to adjudicate disputes that arise from in-state activities. 
· Specific v. general jurisdiction
· Court implies that continuous operations in a state could be so substantial to justify suit on causes of action arising from causes of action distinct from its contacts. General jurisdiction. 

· Specific jurisdiction – claim arises from the contacts. 

· Grey v. American Radiator & Standard Sanitary Corp.
·  SC relies on a kind of forseeability analysis –if you’re manufacturing a part that is going to be incorp in a product that is sold across the country, shouldn’t be so surprised that you get hauled into court if product is defective. Stream of commerce. 
· IL SC interprets long-arm statute – IS had blessed idea of long-arms, state can get non-resident defendant for certain acts committed, even if committed outside the state. Says statute permits jurisdiction over certain classes of cases as long as exercise of jurisdiction doesn’t offend DP clause. (“to the max statute” as far as you can go within DP clause)

· Advance Ross

· Same provision of IL long-arm statue in play. Shareholder derivative suit – fiduciary duties to exercise reasonable care – shareholder sues on behalf of the corporation to go after corporate officer.

· Court says no jurisdiction, even though company is HQed in IL and harm that came from D’s actions felt in IL

· Consequentialist argument – if we accept this, than every case touching on an IL corporation could be dragged into IL court.

· Done under the guise of statutory interpretation with concepts about DP clause in background
· International Ins. Co. v. McGee
· Franklin buys life insurance policy from predecessor to International Life, contract sent to CA, Franklin pays premiums, names McGee as beneficiary. Franklin dies, International Life says that they’re not going to pay. McGee sues in CA court.

· Never had offices in CA, never solicited business in CA, have no other insurance contracts in CA. Only one. TX court rules that CA court didn’t have jurisdiction to enter judgment, so TX refused to enforce it. 

· SC – CA had jurisdiction
· Base it on the contract Franklin had. It’s delivered in California, Franklin sent them money from California, lived there when he died.

· Court also considers – implicitly – whether exercising jurisdiction in CA would be reasonable. Considers states interest in providing means of redress for its citizens. Convenience – sure there’s inconvenience to the defendant, but sov interest in making sure insurance companies pay. CA has that interest. All witnesses are in California.

· Forum 2 has to enforce judgment unless forum 1 didn’t have jurisdiction to enter it --- part still good law from Pennoyer. 
· Factors from international shoe – 

· Don’t really have a lot of contracts, but they’re related to the suit. 

· Sovereign interests really high up there, CA has an overriding business in regulating business of insurance.

· Overall
· Single act can support personal jurisdiction if quality and nature are enough. Related to suit. 

· Unclear whether test is one or two steps.

· Doesn’t modify IS.
· Hanson v. Denckla
· Donner has a trust. Allowed to appoint beneficiaries. If this is invalid, then it goes from the trust to the estate and goes to her other two children. Donner lived in DE when she established the trust. Trust in DE. Donner moved to FL. Katherine and Dorothy, daughters, bring suit in FL saying that this is invalid. FL court says yes, they have jurisdiction over the trustee

· Elizabeth runs to court in DE, Other two – say since it was already decided in FL, DE, under full faith and credit, should enforce. DE disagrees, FL didn’t have jurisdiction, have own proceedings, uphold the trust. SC decides, DE wins

· Warren says – Two-step analysis: you have to first establish minimum contracts, you can’t just substitute convenience. Pennoyer gets resurrected when court talks about important of states acting within their territories. 

· Although Donner corresponded with trust, another party’s unilateral action can’t subject the defendant to personal jurisdiction. “it is essential that in each case there be some act by which the defendant purposefully avails itself of the privilege of conducting activities within the forum state, thus invoking the benefits and protections of laws” 

· Some act that shows it’s subjecting itself. D makes a deliberate choice. In McGee, the insurance company actually sent the contract into CA and that’s important. Not enough that FL is center of gravity.

· WWVW
· White cites Grey - -foreseeability of goods moving isn’t the be all and end all. Any good could theoretically travel. Modified foreseeability. You have to reasonably anticipate that your conduct will land you in court somewhere else. Not just that you think your goods will travel. C.F. cite to Grey implies that in Grey, this test has been met.  In Grey, they marketed. Here, was moving of chattel, not stream of commerce. No selling there, no marketing. No delivering products into stream of commerce with expectation they would be purchased there. PJ would be based on unilateral action of consumer in bringing it there. No “purposeful availment” – not sought any direct benefit with OK activities sufficient to reach the forum state through the so-called stream of commerce.
· Notice based on defendant’s conduct – like Hanson, when you purposefully avail yourself of activities in another state, you can reasonably anticipate being hailed into court. Defendant could acquire insurance to protect himself, pass costs onto customers. Allowing NY defs in OK court would be a recipe for disaster. 
· Talks about federalism – stand in for certain sovereign interests, we’re saying to the extent that OK’s powers are enhanced, other state’s powers are diminished. Division of power between state and federal governments is also an aspect of individual liberty.

· Brennan dissent: contracts are necessary but not sufficient. Jurisdiction – fair play and justice. 

· Overall

· Turns out White’s modified foreseeability test is not that easy to apply. 

· It’s not clear what quality and nature of contacts create this forseeability. 

· And like Hanson and Pennoyer, this is an almost completely defendant focused test. D has veto power over maintenance of suit. Sovereign interests of state fade into background

· Seems crazy to have this lawsuit in OK, but White’s test might actually expand jurisdiction because of focus on contacts prong. By de-emphasizing reasonableness, sov int, etc. etc., start seeing development of law where contacts trump everything else. If P can make decent argument showing contacts, personal jurisdiction is acceptable. Not White’s intention, but that’s how it plays out.

· Keeton v. Hustler Magazine
· D had purposefully availed itself of the opportunity to engage in in-state activities by distributing magazines there. D’s act had greater impact in other states, and P had few contacts, but didn’t matter.

· Odd result that comes out of emphasizing contacts prong over reasonableness
· Background qualms about choice of law are not supposed to change outcome when question is choice of forum

·  Calder v. Jones

· D subject to PJ in CA for article written in FL, because P lived in CA, her career was there, article circulated there. 

· Can be minimum contacts even if D didn’t act within the state. 

· First Amendment concerns don’t enter into jurisdictional analysis.

· Kulko

· Parents divorce. Mother in CA, Father in NY. Mother sues for support in CA.

· Minimum contacts analysis used for individuals – not just corporations. 

· US Supreme Court reverses – because merely causing an effect is not sufficient for jurisdiction. Lens you use to assess contacts shifts – daughter wanted to leave, facilitated her choice. Acquiescence. Didn’t purposefully avail himself of benefits and protections of CA laws

· Stands for proposition that nature and quality of contacts, which seem amorphous under Worldwide, is something that the court actually does look at in cases, especially when suit involves individuals. Nature and quality of contacts has a temporal element – old contacts not enough to give notice to defendant. 
· Burger King

· BK franchises in Michigan sued in FL. Negotiation of contract established contacts. Contract made in FL. Relationship between D and P started souring, communications were channeled to Miami. D shouldn’t have thought that Michigan office was doing anything, central office had taken over. Ds were tying themselves to BK for 20 years. A long-term business relationship. Doesn’t matter that Ds never went to FL. 
· Franchise owners had personally availed themselves of forum state, should have known they could be haled into court. 

· Minimum contacts then fairness -- Suggests that where D has purposely directed activities to the forum state, jurisdiction is presumptively reasonable, and she will have to make a “compelling case” that other considerations make the exercise of jurisdiction unreasonable. Deemphasizes reasonableness.
· Carnival Cruise

· P set up forum clause, carnivale cruise was the D. 

· Asahi

· Contacts – they put their wares into the stream of commerce, but they didn’t “purposefully direct” them to CA. Not like Hanson, with “purposeful availment” test, not clear about stream of commerce. WWVW, purposeful availment means more than mere foreseeability – stream of commerce plus expectation that good will be consumed in forum state is enough to satisfy. NOW, O’Connor goes further – not just expectation, have to direct them. Didn’t design product for CA, no offices, no marketing, etc. Knowledge than they might get there isn’t enough. 
· While O’Connor test didn’t get a majority, the other justices would require a lesser showing – “purposeful availment” is satisfied by sending goods into the stream of commerce, whether or not the company knows they will sold there or cultivates a market there. So if O’Connor test satisfied, PJ under Asahi. 
· How can you distinguish this from Grey? 

· Not about the contacts, it’s about the fairness and justice. It’s about reasonableness prong. Even if minimum contacts are made, not reasonable. 

· This is an international case – actual claim at heart of indemnity dispute involves two non-U.S. parties, arguable governed by non-U.S. law

· Doesn’t CA have an interest? Aims of suit – compensation to tort victim, deterrence. 

· Zurcher already paid, compensation taken care of.

· Severe burden on defendant, slight interests on CA’s part. Plaintiff’s interests also diminished – apparently because it’s also not a CA resident.

· Overall

· Asahi first case where court says, no matter what minimum contacts analysis is, it would be unreasonable and unfair to maintain suit in this forum. 

· New test for minimum contacts conjured up – “purposeful direction”

· Four justices, led by Justice Brennan, rely on WWVW for proposition that stream of commerce plus expectation that goods will be consumed is enough for minimum contacts

· Takeaway point should not be that O’Connor’s opinion is the law. 

· O’Connor moving the law to a more restrictive interpretation. Different than what we’ve seen before.

· Troy: Think about it like Hanson – minimum contacts are separate and distinct part of PJ inquiry. First step – no minimum conducts, you’re done. Necessary, although not sufficient. One you’re satisfied minimum contracts, you do reasonableness/fairness inquiry using Asahi balance.

· Asahi balance: Interests of forum state, interest of P in obtaining relief, burden on D, judicial system interest in most efficient resolution of controversies; shared interest of the states in furthering fundamental substantive social policies. 

· General stream of commerce analysis

· Court in WWVW cites Grey favorably, doesn’t think Grey is out of line with rule Court is announcing in WWVW – stream of commerce analysis, look at WWVW – so long as it’s reasonably anticipated that product, once placed in stream of commerce, is going to end up causing harm someplace else, then jurisdiction is okay. 

GENERAL JURISDICTION
· Perkins v. Benguet Consolidated Mining Co.
· President of corporation had office there, company files, correspondence, etc. etc. Carried on continuous and systematic contacts sufficient for general jurisdiction –
·  Ohio can accept or decline jurisdiction. Constitution doesn’t prohibit exercise of jurisdiction. DP clause allows, but you don’t have to do it. Even if you have sustained systematic contacts, don’t have to have jurisdiction.

· Helicopteros Nacionales De Colombia, S.A. v. Hall
· Not substantial contacts – although helicopters purchased in TX, sent pilots for training to TX, received payments from TX banks. Never authorized to do business there, no agent, never solicited business there, owned property, etc. 
· Since claims against Helicol did not arise out of and are not related to activites in TX, have to look at Perkins general contacts. Commercial contacts with Texas not so extensive as to establish general jurisdiction.

· Dissent – somewhere between general and specific jurisdiction. Accident doesn’t arise out of contacts, but they’re related. Probably would have made it if they’d asserted specific jurisdiction. Majority doesn’t decide that claim because P doesn’t make it.
· Not clear if you can use Asahi factors – bar for general jurisdiction so high that you don’t look at reasonableness anymore. Circuits split.
· Not clear how broad gap is between general/spec.
NEW BASES FOR JURISDICTION

· Zippo

· Active websites -- knowing and repeated transmission of computer files over the internet, you’re subject to jurisdiction

· Passive website – does little more than make information available to those interested – nope.

· Middle ground – “interactive websites” where you determine on a sliding scale.

· Use a sliding scale for in between cases “interactive websites”
· Applies contacts test and reasonableness test

· Unlawful act in PA, company with trademark in PA, state has vested interest in outcome of PA. Contacts test first, then reasonableness test.

·  More generally – purposeful availment would usually require some showing that D expects or intentionally contemplates contact with the forum. Could argue, but one thing that purposeful availment doesn’t mean is national jurisdiction, and Inset would lead to that. 

· Criticized by many courts – 

· “interactive websites” hard cases in the middle, don’t know how to answer.

· Hard to categorize websites in any event – even when just advertising, there IS an exchange information. 

Caddy court uses a little bit of this. 

JURISDICTION BASED ON POWER OVER PROPERTY

Previous line of cases all involved specific in personam jurisdiction. IS – based jurisdiction on power over person. Doesn’t control when jurisdiction based on power over property within state’s dominion. Quasi-in-rem – jurisdiction over property as a placeholder for a claim against the owner for matters unrelated to the land.
· Harris v. Balk

· Debt can be attached whenever debtor is amenable to suit. 

· Pennoyer part that’s still good law – wherever the person is you can sue them there.

· Shaffer v. Heitner

· Trying to go against Harris v. Balk – shares don’t travel, they are in DE. 

· Majority – applies IS to all jurisdiction. Overrules another part of Pennoyer. Before Shaffer, you wouldn’t have had to apply IS minimum contacts for quasi-in-rem. Would just have had to have the property in the state. 
· Plaintiff tries to get jurisdiction against out-of-state defendant by attaching stock certificates held in deposit in DE. 

· Fact of shareholding would expose anyone in the U.S. who owned stock to being sued in Delaware for up to the value. 

· Court struck down assertion of jurisdiction – no principle that would distinguish the due process concerns in the in personam cases. Can’t use quasi-in-rem to circumvent limits on in personam jurisdiction. 

· ALL claims of personal jurisdiction held to International Show standards. 

· Under rule of IS company directors don’t have sufficient minimum contacts to sustain jurisdiction on DE, being sued for something other than the shares. Mismanagement of the corporation.
· Issue – DE has an interest in dealing with own corporation. 

· (Would still use QIR2 to attach property if you think somebody is going to take it over state) 
REFRAIN: JURISDICTION BASED ON PHYSICAL PRESENCE
· Burnham v. Superior Court

· Shaffer said all exercises of jurisdiction need to be subjected to DP analysis. Here, no. no minimum contacts analysis.
· Challenging jurisdiction – D visiting CA, P serves him there.

· Theory of territoriality is still alive – person’s presence in the state is still enough to serve him. 

· No one tries to balance like in Asahi or do minimum contacts analysis. Pennoyer’s still the law. IS just a gap filler. Personal service will do it. Scalia by collapsing fairness into blah blah. 
· Brennan thinks you do a min contacts anal, but agrees. Thinks that D availed himself of the laws. (Scalia thinks that if he availed himself of the laws could be served in another state, would be unfair.)
CONSENT TO JURISDICTION
· Insurance Corp. of Ireland v. Companie des Bauxites de Guinee

· D contested jurisdiction, but didn’t respond to requests for jurisdictional discovery – so they are assumed to have waived their right.
· Consent through action. Going to court to contest is a way of consenting to court’s ability to decide if you’re subject to jurisdiction. .

· Forum selection clauses – consent through contract. Reverse of usual jurisdictional focus on defendant. 

· Carnival Cruise

· Even in contract of adhesion, court will still uphold forum clause so long as it’s reasonable. 

· SCOTUS reversed – reasonable forum clause is permissible b/c

· Interest in limited fora in which it can be sued.

· Ex ante dispel confusion about where suits should go

· Reduced fares reflecting limitations of fora

· MS Bremen v. Zapata Off-Shore
· Forum selection clause

· US corp contracted with German corp to tow rig form LA to Italy. Provision that all damages to be litigated in London Court of Justice. Damaged in FL. Sued in FL. DC wouldn’t dismiss. COA affirmed. SCOTUS reversed

· Need to consider choice-of-forum clauses, freedom of contract, good for biz.

JURISDICTIONAL REACH OF FEDERAL DISTRICT COURTS

· Federal Courts piggyback on jurisdictional long-arm statutes of court in which it sits. 
· Exceptions

· 100 mi

· Fed court authorizes

· No state has jurisdiction, and then you do minimum contacts test under 5th amendment

· Cases in which piggybacking is insufficient and allows piggybacking by statute – bankruptcy and ERISA

· Federal court is piggybacking on state personal jurisdiction statute, question is governed by 14th Amendment Due Process clause. 

·  In cases where that’s not enough, Congress authorizes nationwide service of process/personal jurisdiction, usually for policy reasons.  Here, question is whether 5th Amendment applies. Do you need to use IS test, which has to do with 14th Amendment context? Prong one, minimum contacts, but just with whole national. Second prong – fairness and reasonableness – not so important, because at the end of the day IS is really about state’s limitations on the exercise of power and that in any event, balancing of fairness and reasonableness gets captured by federal venue statutes, which are very defendant focused. Also, you can be more forgiving here because of forum nonconvenies…common law doctrine that says that even if exercise of personal jurisdiction is acceptable and venue is properly made out, court might still kick the case somewhere else. Skeptical, but 5th and 14th should probably be different, and venue and forum convenies take care of a lot of the unfairness.

NOTICE AND OPPORTUNITY TO BE HEARD
REQUIREMENT OF REASONABLE NOTICE
What happens when territorial theory of jurisdiction starts to be relaxed and it’s understood that courts can reach out and extend their power to sister states? Problems of notice.

· Mullane v. Central Hanover Bank
· Trustee owes a fiduciary duty to the beneficiary of the trust.  New law allowed a trust company to pool a lot of trust accounts into a common fund which would allow the administrative costs of running the trusts to be spread over a very large number of trusts. Under new law, before court can issue decree, notice by publication is required.  

· Test: Notice must be reasonably calculated to reach interested parties. Not the same as actual notice. Constitutional standard of DP requires opportunity to be heard.

· Statutory notice is not inadequate because it doesn’t reach everybody, but because under the circumstances, it’s not reasonably calculated to reach everybody.

· Here, publication only enough for unknown parties, but if person is known, must also mail. 

· Standard, not rule. Takes a lot of consideration of the facts and juggling interests. Balance between costs of notice and interests weighed on other side. If trust co. has addresses, it’s easy to mail.
· Dusenberry – prison mail.  

· Jones v. Flowers

· Jones doesn’t pay property taxes or update current address on property tax rolls. House going to be sold, notified by certified mail. Nobody there to sign. House sold in private sale to Ms. Flowers.

· Jones claims he did not receive adequate notice under Mullane, loses in lower court and makes it all the way to SC. 

· Court holds Mullane test not satisfied. Certified mail can’t be opened by person there, could send regular mail, post sign on the door. If you know that your notice is not working, try something else. Reasonable efforts.
· In Mullane and in Dusenberry – court was really looking at whether that system used to give notice was reasonably calculated to give notice. In AK, no real question that system was reasonably calculated to give notice. But in Jones, what happens when person giving notice learns that notice has failed? Could have posted on door, mailed a regular mail, etc. etc. but court does not go as far as saying that the state had to search phone books, etc. too much. In Dusenberry, they didn’t know D didn’t receive notice. 

· Thomas dissent: there’s no ending point, this is too close to actual notice. Also, Jones didn’t fulfill obligation in making sure there was a correct address.

· Greene v. Lindsay 

· Eviction notices posted on door not enough under Mullane. Children  Standard, not a rule, need to think about everything.

· Reasonableness of notice must be tested with reference to existence of feasible alternatives. Reasonable to supplement by mail. 

· Dissent: no reason the mail is going to be any better. Higher than Mullane standard? 

· Agughak v. Montgomery Ward
· Buy freezer/snowmobile by mail, D asserts they don’t pay. D sends a written pleading, doesn’t tell them they could appear by written pleading or request a change of venue.

· SC of Alaska held that summons in small claims court need to include that info. Fits with Mullane – DP requires an opportunity to be heard, notice is linked to this. So it’s not a big jump to require that notice spell out details of opportunity to be heard. Notice more than just “action has commenced” need to say what you can do to contest, etc
· National Equipment Rental, Ltd. v. Szukent

· Rule 4(b)(2)

· Assigning an agent to receive notice. 

· Contract didn’t explicitly require agent to notify Szukent, but agent does do it.

· Don’t focus on contract, focus on fact that D actually received notice. If no notice, would have come out differently.

· Court will allow contractual provisions that overturn traditional procedural rules, even if they might lead to some unfairness.h
· Appointment of an agent, straightforward application of rule 4

· In many ways this is just Carnival Cruise/Bremen again – court is not bothered with contractual provisions that overturn traditional procedural rules, even if they might lead to some unfairness. Tension between federal rule 4 and state law. 

· Black: under New York law, result should be the other way

· Brennan: tries to harmonize the two 

OPPORTUNITY TO BE HEARD

· Sniadach v. Family Finance Corp.

· Only thing required for garnishment was that creditor’s lawyer had to serve the garnishee.

· SC invalidated prejudgment garnishment

· Lead to cases where the court struggled to figure out what was allowed.

· Fuentes v. Shevin

· P paying for stove and stereo on installment plan. Dispute over service, Firestone brings action in small claims court. Before P has notice, get sheriff’s writ of replevin to repossess. 

· No opportunity to be heard before the seizure. 

· If right to notice and hearing is to serve full purpose, then must be granted at a time when deprivation can still be prevented. Other deterrents towards a wrongful action don’t substitute for a hearing in guarding against arbitrary deprivation of property. 

· Bond requirement not enough.

· Doesn’t matter that the deprivation is not final; Length of deprivation doesn’t matter; Doesn’t matter that P lacked full legal title – doesn’t only safeguard undisputed ownership. Protects “significant property interest” ;Doesn’t matter even if P would probably lose at trial

· Extraordinary situations might justify postponing service and hearing. None met here. 

· Important government/public interest

· Special need for prompt action

· State office enacting seizure

· In this case, statutes don’t limit to special situations: in fact, states don’t even control what’s happening. Can be taken for public advantage. 

· Language in conditional sales contracts not sufficient to waive right to procedural DP.

· Narrow holding

· Don’t question power of a state to seize goods before a final judgment in order to protect security interests of creditors as long as creditors have tested this through prior hearing

· Form of hearing can vary

· Dissent

· Likelihood of mistaken claim not sufficient real to warrant placing this burden on creditors. Creditors have other incentives not to overreach.

· Plus, this decision is dumb because you can still contract out of your rights with explicit language.

· Mitchell v. W.T. Grant

· LA orders sequestration of personal property for creditor who had made installment sales of goods to P. Sequestration without notice or opportunity for a hearing.

· Both seller and buyer had current real interests in property, property is a matter of state law.

· Statute – required grounds to be shown in a verified affidavit or write, shown before a judge. Debtor can seek dissolution of the writ and can regain possession through a bond.

· Sniadach distinguished because creditor had no prior interest in property attached. That opinion was about wage garnishment, not about repossession of property on which creditor has a lien.

· Fuentes distinguished – factual background is different enough. Here there are more safeguards against error. Les change of mistake. In Mitchell, threshold is higher, more proof. In LA, evidence at issue – going to be documentation. 

· Dissent

· No different from Fuentes.

· Notes

· Safeguards here apparently replace debtor’s right to a prior hearing.

· North Georgia Finishing Inc. v. Di-Chem

· Pre-judgment garnishment. P must file bond for double amount, D can post bond in return to dissolve. Bank account of a corporation was impounded without notice or prior hearing from writ issued by clerk without judicial participation.
· Mitchell doesn’t work. Fuentes applies.
· No saving characteristics of LA statute in Mitchell.  P doesn’t have to go through a hearing to establish probable cause. Only affidavit of D is required. No immediate right to hearing after seizure to dissolve sequestration. Attorney doesn’t need to know facts, judge doesn’t need to participate, debtor deprived unless he files a bond.

· SC: Individual adhesion contracts in Fuentes not distinct from corporate bank accounts here. Extends to parties of equal bargaining power. Don’t distinguish among different kinds of property under DP. 

· Matthews v. Eldridge

· Government can terminate Soc. Sec. benefits with a post-termination hearing given the balance of three factors

· Private interest that will be affected

· Risk of erroneous deprivation through procedures used and value of any additional safeguards

· Government interest – burdens of other safeguards

· Connecticut v. Doehr

· Prejudgment attachment of real estate without prior notice or hearing, without showing of extraordinary circumstances, and without a requirement to post a bond. Petitioner sought to place a lien on Doehr’s home for $75000 to satisfy judgment in tort case.

· SC: Similar inquiry to Matthews factors:

· Private interest affected by prejudgment measure – usually D
· Risk of erroneous deprivation of liberty or property, together with the added value of alternative, more elaborate, procedure

· Interest of the party seeking the remedy, considering the government interest in the background 

· Gov’t interest in providing procedure, probable burden,  interest in allowing parties to get their own interests vindicated quickly and at low cost, which aligns with interest of plaintiff, typically.

· Tests factors, doesn’t make it. Lower court claims this isn’t as bad as repossessing property – this is just a lien. SCOTUS – nope, we never said it has to be extreme. Temporary or partial impairments of property interest still get DP protections. Risk of erroneous deprivation is substantial – P doesn’t have to do enough, doesn’t have to post a bond. Even a detailed affidavit isn’t enough of a safeguard – this isn’t like household goods cases, these issues don’t lend themselves to documentary proof. Not like Mitchell. P didn’t have an existing interest in Doehr’s property. Interests of P too minimal to support. No special circumstances – no evidence Doehr was going to transfer or encumber real estate. No government interest

SUBJECT MATTER JURISDICTION
Power of court to hear a particular type of dispute. Can’t consent. Court can recognize flaw after judgment and dismiss the suit. Dismissal waste of resources, but you permit it because the important of limitations on court power. Court shouldn’t have heard the case the first place, therefore didn’t have power to enter judgment.  Different presumptions – federal courts are limited, state courts are general. State courts are presumed to have jurisdiction. 

· Lacks v. Lacks

· Tries to covert his case from a request for separation to a request for absolute divorce. He wins. Two years later, wife comes back – says he was supposed to be a resident of New York for a year before he could get divorced. P claims since since residency wasn’t met, the court didn’t have jurisdiction. 

· Need to make the distinction between jurisdiction and ingredient of the claim. If this is just an ingredient of the claim, then maybe he shouldn’t have won in the first place because he couldn’t have made out that agreement, BUT that didn’t deprive the court of the power to enter judgment in the first place. Normal rules about waiver and preservation of error apply, judgment could be upheld.
· Had chance to make objection and didn’t – once appeal is over, final judgment, end of it.
· How can you tell difference between ingredient of cause of action  (jurisdictional) and a claim?

· Statute might say.

· If statute is unclear, court weighs factors: 

· 1. Certainty of final judgments. Don’t want to upset final judgment because at some point, everything has to end. Policy concern.

· 2. Presumption that state supreme court has subject matter over a dispute over there’s something specific in a statute that deprives it of jurisdiction. General jurisdiction. 
· Presumption opposite with federal courts – feds don’t have it unless it’s specifically set out. Limited jurisdiction. 

· Arbaugh v. Y&H Corp.

· Federal civil rights claim, 15 employees requirement. D argues it never should have been tried in federal court in the first place. 
· Court interprets statute -- 15 employees not in the jurisdictional part of statute Legistlature didn’t say that was a jurisdictional restriction

· Confusion between subject matter jurisdiction and failure to state a claim. 

· Federal civil rights claim, presumption that it would be in federal court. 

· Unfair because she won case on the merits – waste of judicial resources to vacate final judgment – could have originally contested final judgment
· Capron v. Van Noorden

· D loses and appeals, saying that claim shouldn’t have been in federal court, because the record doesn’t show citizenship. Capron in the D, and he’s the one who contests subject matter jurisdiction.

· Can’t consent to subject matter jurisdiction. Wasn’t his duty.

· Crappy outcome. Capran ace up his sleeve.

· No obvious federal interest – ordinary trespass on the case lawsuit.

DIVERSITY OF CITIZENSHIP

· Requirements

· Under Article III – citizens of different states. Different domiciles. Must be both a citizen of a state and a citizen of the United States.

· Domicile does not require intent to stay permanently – indefinitely means open-ended. No definite intent to move elsewhere. 
· Dred Scott – still good law that you have to be a citizen of the US
· Diversity decided at time of filing of suit, not at time of incident.
· Amount in controversy must be more than $75,000. (Congress could eliminate, not constitutionally mandated)

· Justifications – regional prejudices, contemplation by the constitution, uniformity of decisions in federal courts, complex litigation sometimes turns on state law but has national implications, institution differences (judge selection, docket size)

· Criticisms – Congests federal court, could screw up state law when you want them developing their own law, remove reform incentives.

· Mas v. Perry

· Sketchy two-way mirror dude. Mases sue and win. D argues Mrs. Mas was a citizen of LA, so Perry and Mas both from LA, no diversity. 

· Court says – person’s domicile is more than just the place of residence. Has to be the true, fixed, and permanent home to which he has the intention of returning wherever he is absent there from. Changes only if you go somewhere else and mean to stay. 
· Court says that Mrs. Mas’s domicile is in Mississippi. She hasn’t lived there for years, but her house is there, married in Mississippi, students are temporary, etc. etc. Even if you plan on establishing a new domicile, you don’t oust your old one until you change it. Even though Mas had lived elsewhere for a long time, she’d never had so fixed an intent to stay that her domicile changed.
· Even if her parents had moved from MS, wouldn’t have changed her domicile. Her conduct had to change it, not someone else’s conduct.

· Mrs. Mas is married – court does not apply common law rule that woman takes domicile of her husband. But husband is domiciled in France. If she were a French domiciliary, she couldn’t use under diversity because not in a state, but she also couldn’t sue as a alien, because she’s a U.S. citizen, and that would be absurd.

· Federal law determines state citizenship for diversity purposes.

· Burden of pleading it is upon party invoking federal jurisdiction

· Other Notes

· In NY, then become a French domiciliary, not going back. Still a U.S. citizen. Can’t sue in federal court and allege diversity jurisdiction. Have to make out citizenship in a particular state. Can’t do that here. Sadat v. Mertiz.

· D waited until right after statute of limitations had expired, so once it was dismissed, couldn’t file suit anywhere.

· Could have gone into state court. 

· Same hypo, but DC instead – so no diversity, theoretically, but DC’s allowed via statute.

· SCOTUS upheld it

· Two possible grounds for upholding it. Majority signed on to one of them, although majority rejects each one. Constitutional with no rationale.

· Set up a corporation, incorporate in DE, setup headquarters in NY. P, NY resident, sues in federal court. Dismissed for diversity jurisdiction.

· Person can have citizenship in one place – corporation can have citizenship in both state where incorporated and state where it has its principle place of business. Can have multiple states of incorporation and but only one principle place of business.

· Different ways to decide principle place of business p. 258

· Nerve center test – where the top execs are

· Operating assets test – where main functions of company are

· Total activity test – blend of both.

· SC has never picked one

· Partnership/Association – not like a corp, you look at citizenship of the members. Same thing with unions.

· Rose v. Giamatti

· Rose sues in state court – more likely to get off

· Sues Giamatti and then adds MLB and the Reds

· Reds, OH; MLB is an unincorporated association, so it counts as an OH citizen. Does this to prevent removal to federal court.

· Doesn’t work – Giamatti moves to federal court, Rose sues

· Court holds that they’re nominal defendants and keeps it in federal court. 

· Idea that MLB is a nominal defendant is silly, but idea that Rose trying to evade federal jurisdiction is offensive.

· When it appears party has made up a reason to have jurisdiction, court can kick the case

· Congress has chosen to abandon some complete diversity requirements for class action suits.

· If a reason for diversity is to bring into federal court, cases in which there is an interest, very large class action suits where plaintiffs reside in multiple states. 

· Allows minimal diversity in some class actions

· Amount in controversy

· For the most part, courts follow rule that if amount in controversy requirement was made out at the time the case was filed, that’s it, unless you can prove complainant was acting in bad faith when filing the suit.

· Paul v. Earthlink Network

· We’ll look at postfiling developments only the extent that they illuminate bad faith

· Two plaintiffs against single defendant can’t aggregate their claims to satisfy amount in controversy, unless liability is going to be common and undivided.

· Flip side – can’t aggregate against defendant’s liability, unless liability is going to be joint.

· Single P asserts two or more claims against single D, can add amounts
· Since P cannot aggregate amounts from different Ds. Must meet against each individually.
· Ps cannot add claims together. Neither party meets amount requirement, case dismissed.
· If one P satisfies and another does not – SC held in Exxon that federal court has supplemental jurisdiction in cases like this. As long as one P is okay, others may join as co-plaintiffs even though they are seeking less. Exxon-Mobil v. Allapattah
· Converse not true – if seeking more than $75K from one D, less from another, can’t put together. 
· Multiple plaintiffs with multiple claims – sometimes yes, amount met, sometimes no. Have to look at nature of the claim, will depend on whatever law is providing rule of decision. If claims arise out of indivisible interest, aggregate harm shared by plaintiffs, then you can aggregate their demands. Land cases – joint owners of land, can’t divide up their interests. 

· Multiple defendants – can aggregate demand against them for purposes of amount in controversy, so long as they have joint and several liability, common and undivided.

· Amount in controversy about jurisdiction. Even if lots of people being joined under rule 20, doesn’t mean that necessarily you can aggregate demands for purposes of amount in controversy requirement. 

· Valuing injunctions for purposes of amount in controversy – different ways to value injunction. Can look at it from perspective of the plaintiff, as some courts do. Some courts try to figure out what it’s worth to the defendant. And some look at it from perspective of either P or D – if either would value it at more than amount in controversy, then amount in controversy requirement is met.

JUDICIALLY CREATED EXCEPTIONS TO DIVERSITY JURISIDICTION
Domestic relations and probate exceptions. States have a peculiarly strong regulatory interest when it comes to these issues – will get an unhelpful division of functions between federal and state court. Easier not to have federal courts get involved in these kinds of disputes, even if there is diversity of citizenship Court doesn’t like to apply it. Will say it exists and not apply it.

· Marshall v. Marshall

· Anna Nicole/Pierce Marshall will dispute. Anna Nicole files a claim for bankruptcy in federal court, fed court adjudicates, finds in Anna Nicole’s favor. COA reverses, saying fed courts don’t have subject matter jurisdiction because of probate exception. SC overrules.

· SC construes probate exception extremely narrowly. 
· This is really about a tort, doesn’t require probate. Court couldn’t grant an in rem judgment, in personam is fine. 

· Can entertain as long as it doesn’t interfere with state proceedings. Can’t be excising jurisdiction over same prop under control of probate court.
· Ankenbrandt v. Richards

· P, mother, sued D, father, for abuse of their children. 

· Court recognized domestic relations exception, but refused to apply it. While state tribunals have special proficiency in dealing with divorce, alimony, child custody, federal courts equipped to handle a tort case.

FEDERAL QUESTION

Can use Smith/Grable test to get around P’s artful pleading. Federal law claim dressed up as state law claim will still get you into federal court. Under exceptions – look at what potential federal interests are at stake, weighed against floodgates problem.
· Osborn v. Bank of the United States

· State auditor of OH wants to collect a tax on the bank of the US, sues in federal court. Congress passed a statute saying bank could be sued in federal court. That’s enough. 

· Marhsall responses – “ingredient” test – if federal law provides an ingredient somewhere in the case, then it arises under federal law. Incredibly broad

· Louisville & Nashville R. Co. v. Mottley

· 1875 – passage of 1331. Not clear what arising under jurisdiction meant.

· SC holds that case does not present a federal question, because no federal question presented in plaintiff’s complete. Counterclaim out of a federal cause of action – then do you have federal jurisdiction? Nope. You look at plaintiff’s complaint.

·  If federal cause of action is in the counterclaim, that’s not enough to make out federal jurisdiction. Mottley rule – well-pleaded complaint rule. Federal rule is not in the complaint, no FQ. Even if defendant is going to raise federal issue and plaintiff is going to respond, not enough to get you in. 

· Well-pleaded complaint rule – court, in deciding arising under jurisdiction under 1331, asks whether the P would have to raise the federal issue in a complaint which includes the elements she needs to prove to establish her claim, and only those elements. 
· Still law. Court can decide at outset if it has jur. 
· Defense or counterclaim is not enough to get you into federal court.
· American Wellworks v. Layne

· Holmes test: Mottley’s well-pleaded complaint rule is met when suit arises “under the law that creates the cause of action.” In Motley, source was state contract law.
· Skelly Oil v. Phillips Petroleum

· Have to be careful about what we mean by federal cause of action. Declaratory judgment act, Ps can seek declaration of rights in federal court. Ps bring one in federal court, but substance of act is all state law. Supreme Court says – that’s not a federal cause of action for the purposes of the Mottley and Wellworks analysis.

· Even when it’s a declaratory judgment, you still look at if a well-pleaded complaint for that remedy would present a federal question.
· Smith v. Kansas City Title and Trust Company

· Ps challenging constitutionality of federal bond statute in state court. SC holds that even if on the face of the plaintiff’s well-pleaded complaint there’s no federal law cause of action, there can still be jurisdiction under 1331 because claim may necessarily require the application or interpretation of federal law. Smith exception.

· Still law.

· Merrell Dow Pharmaceuticals Inc. v. Thompson

· Mottley establishes only that whatever is juris basis for suit in FQ case must be present on face of the complaint, but does not identify what the definition of federal interest that may suffice even when it is present on the face of the complaint. 

· Benedictin suits in state court, D tries to remove to federal court. FCDA. Federal statute being pleaded. Not a federal law cause of action, it’s under state negligence law, but with a federal ingredient.
· Majority: Not enough – no express private right of action in the federal safety standard 2. doesn’t seem to be too much need for uniformity and any need can be applied by ultimate appeal to the SC 3. aren’t any truly novel federal questions here
· Really about floodgates issue

· Dissent: Brennan sees MD as being like Smith – Ps will have to put meaning and application of federal law to the test. Smith asking about constitutionality, though – SC will take those cases. More substantial federal interest.  Just because no relief under the statute, doesn’t mean there’s not a cause of action. FDCA applying internationally?
· Like Smith/Grable in that Ps brought state law claim but had to establish a proposition of federal law to recover. Different, though – Congress did not intend to create an implied right to sue for damages for violation of FDCA. Yet didn’t really overrule smith. Just not substantial enough. 
· Grable & Sons Metal Products Inc. v. Darue Engineering & Manufacturing 
· IRS seized Grable’s land for nonpayment of taxes. Grable brings state quiet title action in state court claiming that title is invalid because IRS failed to notify him in compliance with federal tax code. Durue removes case to federal court. Federal courts will hate IRS less. Grable – no arising under section 1331, no federal question jurisdiction.

· Mottley and American Wellworks test – no federal question jurisdiction. On face of the well-pleaded complaint, nope.

· So turn to Smith – and yes, it does substantially depend on question of federal law. Only legal or factual issue contested in the case is a federal tax code. So despite MD, there is still federal jurisdiction. MD doesn’t always require federal private right of action.  Sufficient, but not necessary.

· No floodgates. Won’t be too many questions where we’re going to get this question. And the ones that do, are going to turn on a fairly straightforward and simple question that is a pure question of law. It will get resolved and won’t need to be litigated anymore.

· Garden variety negligence per se in MD – if we let all those in, won’t present clean and simple questions of federal law, lots of consumer safety agencies that could get them in. would suck a lot. Grable is limited to this one statute.

· Can get into federal court without a private right of action. 
· Smith exception still good. Still balancing – embedded fed issue must be substantial to support jur, balance against floodgates prob.
· Smith and Grable still broadly faithful Mottley well-pleaded complaint rule, since they look at what P must establish. 
· Clearfield Trust Co v. United States
· Forged check – who’s responsible? Clearfield, J.C. Penney.

· District court decides to apply PA law. Under PA law of negotiable instruments, government would lose until SCOTUS says, no, DC, you don’t have to follow PA law. Make your own rule applicable to deal with cases involving federal negotiable instruments. Fed common law.

· Article III, Section II – always okay to have fed jur when fed government is a party. No question in Clearfield that fed court had jurisdiction. Only question was content of a rule used to decide the case. Clearfield was not a jurisdictional case. 

· Discrete categories of cases where courts can make up own rules as a matter of federal common law. Tend to involve U.S. as a part or cases in which there is a very strong federal interest of some kind that for various reasons is viewed as being at stake and insufficient protected by application of some other rule of decision. 

· Empire Healthchoice Assur. Inc v. McVeigh

· Federal employee covered by federal plan. McVeigh dies due to some 3rd party action. Before death, racks up $150K in medical bills. Empire pays out under plan. 

· McVeigh’s widow sues person who injured him and gets $3mil in damages. Empire sues her.

· Two ways to get into federal court. Directly – federal law created Empire’s claim for relief, relies on Clearfield trust and others – strong federal interest, federal contract on the hook here.

· Rejects –

· No private right of action. 

· US gov’t not a party. (Doesn’t explicitly say that’s the only way)

· Don’t see any potential conflict between state law and federal interests

· If true that benefit statement really drove federal jurisdiction, you’d get an odd result.  Bad forum shopping. Shouldn’t be any difference in substance of insurance company’s recovery and in jurisdictional outcome based on whether insurance co proceeds director or indirectly.

· How to distinguish Grable? Not really different – application of Grable, not a new test.

· There, action of federal agency was at issue. Here, no.

· In Grable – cases were going to turn on fairly narrow, pure questions of law. In cases like Empire – fact-bound questions. Threshold issues.
SUPPLEMENTAL JURISDICTION

· United Mine Workers of America v. Gibbs

· Brennan ends up announcing test for figuring out when a state and federal claim can be brought together even know there is no independent basis for jurisdiction over the state claim – “common nucleus of operative facts.”

·  Federal claim is not insubstantial, judicial economy supports the exercise of jurisdiction, etc. but most important is ‘common nucleus.’ Dispute between parties involving contested facts, case comes out of factors. Pragmatic approach to federal rules of civil procedure.

· Article III authorizes jur over cases, not just claims.
· In General
· Supplemental jurisdiction catchall term that encompasses pendant and ancillary jurisdiction.

· Pendent jurisdiction – if P asserts a jurisdictionally proper claim against a non-diverse party and adds on a related state law claim. Gibbs.
· Ancillary jurisdiction – deals with cases where D or other parties assert related claims after initial complaint. Tort counterclaim, etc. 
· Pendant jurisdiction is an exception to the rule that fedjur must be given by statute. Gloss on the word ‘case’ in article III. More than a particular claim brought against a particular P but a particular D. Instead, it’s a big mess o’ facts.

· So if you can’t have fedjur without a statute, how do you get around this?

· Theory that case was something broader than just narrow line of dispute between P and D. Case was a broader mishmash of facts leading to the dispute. 

· Arose organically in federal courts – presumption came about that courts could exercise ancillary and pendant jurisdiction unless Congress said otherwise

· Floodgates, maybe, but 

· concerns of judicial economy. Whole case in same place, little pieces won’t run off elsewhere and undermine federal judgments

· Fairness to litigants – sounds like judicial power, because federal forum won’t be inviting if parties can’t resolve entire disputes in federal forum.

· 1367 passed to overrule Finley, which turned the presumption the other way.
· Finley’s husband and child killed when place strikes power lines, sues FAA and then wants to add state defendants

· Scalia says no. Assumption that there would be pendant or ancillary jurisdiction would no longer apply, court would be stricter. Federal district court jurisdiction must be conveyed by Congress in jurisdictional statute.
· Congress overturns, brings back presumption pre-Finley – fed courts will have supplemental jurisdiction (catchall term that encompasses pendant and ancillary) jurisdiction unless precluded by statute

· 1367(a)

· Incorporates presumption – unless congress says otherwise, courts have pendant jurisdiction over cases that form part of same case or controversy under article III

· Basically incorporating Gibbs test. “same nucleus of operative fact”

· 1367(b)

· No supplemental jurisdiction over certain claims by plaintiffs in diversity cases. Restricting joinder when would be inconsistent with jurisdiction under 1332.
· 1367(d) – tolling provision

· If court dismisses state claim without ruling on it, then (d) gives you 30 days to refile in state court unless you’d have longer time under state law.

· Exxon Mobil Corp v. Allapattah Services, Inc.
· Federal court in a diversity action may exercise supplemental jurisdiction over additional plaintiffs whose claims do not satisfy the minimum amount in controversy requirement, provided claims are part of the same case or controversy as Ps who do meet it. Just need one. 1367 authorizes supplemental jurisdiction over other Ps

· Syngenta Crop Protection v. Henson

· Defendant can’t remove if he is from the state in which suit was filed. 

· Two actions, one in fed court, one in state court. Claims are basically the same, different plaintiffs. Related to each other – Price (fed) is going on while Henson (state) is going on. Stay on Henson. Settlement of Price provides for dismissal of Henson. Judicial order settling Price requiring dismissal of Henson with prejudice.

· Should be the end, but P’s attorney argues that the settlement only required the dismissal of some of the claims in Henson be dismissed, but that he had additional claims against Syngenta based on a slightly different insecticide. 

· D removes case to federal court, court dismisses Henson. D relies on All Writs Act and 1441 to remove the case. 

· No traditional basis for original jurisdiction – no 1331 or 1332, so lawyers for Syngenta had to get creative. All Writs Act – gap filler intended to prevent unforeseen gaps in power of federal courts. 

· Two arguments – 

· all Writs plus 1441 to open up door to removal

· Ancillary jurisdiction – can bring in cases that are related so long as court properly has a case before it.

· Courts say no: 

· Removal is entirely a creature of statute, we aren’t going to mess with Congress’s balanced.

· Removal statute requires original jurisdiction in the first place, needs to have been able to be filed in fed court at first. All Writs act doesn’t do that – doesn’t provide jurisdiction. Since no jurisdiction under 1331 or 1332

PROCESS FOR REMOVAL
· Only the D has the power to seek removal (even if the D asserts a fed claim as a counterclaim, the P may not remove)

· D can’t remove when the federal court is in the state he lives in – when it’s a diversity action
· All Ds who have been served with process must join in the notice of removal (i.e. consent to removal) All must consent
· The notice of removal must be filed w/in 30 days after the time the case becomes removable (from the service of process) (sec. 1446b).  If the action becomes removable only due to some later development (e.g. amendment to add fed claim to the complaint or dismissal of nondiverse) the 30 days begin running from that point.  But, even then, can’t remove on grounds of diversity it more than one year after commencement of the action.
· 1441c don’t separate claims, bring the whole into fed court then federal district court has discretion to send things back to state court (everything comes in, then district court decides whether to bounce parts)

· Order remanding case to state court is not reviewable on appeal 1447d (with minor exceptions
· Class Actions:  
· Sec. 1453—made a few changes for the rules of removal for class actions

· Applies only to class actions described in 1332d (only certain nation-wide class actions))

· Sec 1453 knocks out 1 year limitation on removal in diversity cases, knocks out the limitation on removal by home state defendants, knocks out the requirement that all defendants consent to removal, allows review of order remanding case to state court 

· What happens when it becomes clear during trial that case improperly removed?  

· p. 317, note 13—Caterpillar case: if it turns out that lack of complete diversity gets cured, we don’t want to waste all of that judicial court, so remain in fed court 

· rule is so long as some flaw found in jurisdiction gets cured before judgment then there will be no grounds to throw out the case afterwards 

· Grupo-non-diverse party changes citizenship during litigation.  Ct. says dismissal of a party is different from a party changing citizenship (which can be artful dodging)

·  Challenging SMJ by collateral attack: General presumption against collateral attacks on SMJ except w/in context of default judgments 

· Durfee v. Duke—SJC says no collateral attack b/c the question of SMJ is fact bound, was fairly litigated in the Nebraska caseconclusion, not reviewable by collateral attack

· General rule of finality of jurisdictional determinations: TMac says reasons are reliance interests, the reviewing court in other jurisdiction might not be familiar of authorities in other jurisdictions
VENUE, TRANSFER, AND FORUM NON CONVENIENS  

VENUE

State cases – just have to look at what state cons or state statute says about venue. Generally – venue is just a matter of judicial administrative convenience. Corporation -- Venue is proper where it would be subject to personal jurisdiction.

· Bates v. C & S Adjusters, Inc.
· Debtor. Lived in WD of PA at the time he incurs debt. Moves to WD of NY. Debt gets transferred to C and S Adjustors, collection agency. They don’t do business in NY but do PA. Mail letter to his former address. Gets it at his new home in NY. Sues under Fair Debt Collection Practices Act in WD of NY. C and S says venue is improper.
· Question to 2nd circuit – whether under 1391(b)(2) requirement that WD of NY fulfills requirement is a “where a substantial part of the acts or omissions that gave rise to the claim”
· Two things to get out of Bates – 
· Venue is not personal jurisdiction. Different question. Even though it’s typically fine wherever you can get personal jurisdiction over the defendant, that’s not the same as saying as where there’s no personal jurisdiction there’s not venue. Location where events occurred is not the same as minimum contacts. Won’t always be overlap. 
· Substantial part of events can be said to have occurred in WD of NY – brings claim of harassment. Opened letter and say it was a Dunning letter.
· Not interesting anymore – Congress has liberalized it so much that it’s not a significant restraint on choice of forum. 

· Note on Venue

· Tort claim that would be time-barred in PA. P brings case in MS and moves for transfer to PA. PA federal court has to decide whether law applicable on tort claim in MS federal court has to follow the claim when it’s transferred. Yes – law of transferring court follows the claim when it’s transferred. Understanding rules of venue can lead to gamesmanship.

FORUM NON CONVENIENS
A lot like venue – but completely judicially crafted, non-statutory limitation on choice of forum, and started out in state court, not federal court, even though most action now is in federal court. Not until Gilbert court that SCOTUS blessed it in federal courts. Important thing to remember – forum non applies even though a court has personal jurisdiction, subject matter jurisdiction, and venue properly lies in that court. Applies nonwithstanding. 

· Gulf Oil Corp v. Gilbert
· P lived in Lynchburg, VA. Owns warehouse. But files diversity suit in SDNY, saying that Gulf Oil committed negligence per se by violating Lynchburg statute and that as a proximate result of this, there was a spark and warehouse blew up. 

· PJ okay – Gulf doing business in NY and VA

· Venue fine

· Court nonetheless says – case forum non back to Virginia. 

· Looks at private interest – all the things that make litigation in one forum convenient for the parties. Evidence, witness, etc. 

· Public interest – 

· don’t want too much forum-shopping,

· interest in having local disputes tried in locality in which they arose;

· Jury duty

· Want VA courts to do VA laws in diversity cases.

· At the end of the day – P’s choice of forum is entitled to a strong a presumption, because we assume it’s going to be convenient, but can be overcome when public and private interests point strongly away.
· Piper Aircraft v. Reyno

· If forum non not appropriate, you could never win on a forum non motion as a D when a case involving foreign events is brought in the U.S.

· Choice of law analysis – very hard and complicated, easy to get wrong, even if right, courts are less comfortable applying. This is why you have forum non. 3rd Circuit opinion requires a complicated choice of law analysis, comparative law analysis. Tremendous waste of judicial resources, especially if U.S. has very little connection to the dispute at hand.

· Piper – for forum non, has to be an alternative forum, one that can have jur and decide claim. After that – P’s choice of forum is entitled to deference. 
· After those two things are out of the way, that’s when the interesting balancing begins. Private interest, convenience of parties; public interest, convenience of courts in admin of justice.

· Piper – appellate review going to be difficult and highly deferential. That’s why SC has rarely come back to forum non, despite increase in forum non litigation. 

· Lead to some uncertainty, because of differing applications of Piper test

· Irragori v. United Technologies Corp.

· Attempt to make sense of Piper uncertainty. Straightforward application of principles laid out by Gilbert and Piper.

· Accident in Colombia, Ps domiciled in FL, elevator manufacturers in CT, suit in CT. Elevator parts negligently manufactured

· 2nd Circuit reverses grant of forum non

· P’s choice of forum entitled to deference, but Piper doesn’t say how much. It if appears domestic plaintiff is forum-shopping, less deference. Good reason, more deference.

· P suing at home/away from home – not the basis you use to decide about deference.

· Personal jurisdiction – reason why Ps decided not to sue in FL, wanted to get personal jurisdiction over all defendants, couldn’t do that in FL. In CT, could get all of ‘em. Evidence will be in CT. Makes perfect sense to have suit in CT. Pay attention to what kind of claim.

· Piper – accident occurred in Scotland, that was the place judged to having the greatest interest…so why difference here?

· Because it sucks to have your trial on Colombia. Not just convenience of alternative forum, but adequacy of alternative forum. 

· Sinochem International Co. Ltd. V. Malaysia International Shipping Co.
· Forum non, venue, jurisdiction – all threshold inquiries, have nothing to do with the merits. Therefore, nothing wrong with court choosing among those options, especially if jurisdictional ones are tricky and non-jurisdictional ones are very tricky. Perfectly acceptable for DC to grant forum non motion before deciding whether it had jurisdiction. 

ASCERTAINING THE APPLICABLE LAW
· Rules of Decision Act – The laws of the several states, except where the constitution, treaties, or statutes of the U.S. shall require otherwise, shall be regarded as rules of decision in trials at common law in the courts of the United States, in cases where they apply. 
· Swift v. Tyson did not include common law in its interpretation of the RDA. Judges ‘find’ the law – a court can use what evidence it has to find the law. Forum shopping – Black & White Taxicab Co v. Brown & Yellow Taxicab Co. – company reincorporated in another state to create diversity to avoid state law it didn’t want. 
· Rise of legal realism – law is what it is, governs a particular place and time, does not derive authority from inherent rightness. 

· To do an Erie analysis: 
· First, identify if there is a federal rule on point.
· Second, is there a conflict with a contrary state practice?
· If no federal rule, then the analysis is different. If all that’s in the background is some non-codified federal practice, then we’re back in the Erie/York/Byrd line of cases.
· But if there IS a federal rule, then we’re in “Hanna Pt. 2” where REA analysis comes into play. 
· (If there’s a federal statute that’s creating a potential conflict – at the end of the day you’re going to have to figure out if the federal statute is tied to some enumerated power in the constitution so that congress can enumerate it. This circumstance – federal statute – not something we worry about here.)
· Complete answer to Erie question – one party will argue York, but really governed under Hanna and then discuss.  In appropriate circumstances – use ‘em

· Byrd balancing test – pair Byrd and Gasperini together. In some way Gasperini and Harlan’s concurrence in Hanna go together. 
· Erie – what happens if state rule or practice is arguably procedural, rather than substantive, and doesn’t compare with any federal rule? 

· Erie/York/Byrd line of cases – in Erie and York in particular, question is if state rule is substantive, and that depends on if state rule is outcome determinative

· In Hanna, the question is whether federal rule is procedural

· Not really two sides of the same coin – might be the case than something that would be a substantive state rule under the York test won’t apply in federal court until Hanna, because federal rule is in conflict and is procedural.

· Erie R. Co. v. Tompkins

· Tompkins loses an arm on the RR. PA decisions would bar his recovery. Court went with federal common law. SC overrules Swift v. Tyson and applies PA law. 

· Unless a federal law is controlling, federal courts exercising diversity jurisdiction will apply the rules of the law of the state. Except in matters governed by the Federal Constitution or by acts of Congress, the law to be applied in any case is the law of the state.

· Both Swift and Erie based on 28 USC § 1652, the modern Rules of Decision Act: The laws of the states shall be regarded as rules of decision in civil actions in the courts of the US, in cases where they apply, except where the Constitution, treaties, or acts of Congress otherwise require or provide.

· Why overrule Swift v. Tyson?

· Rationale: would make law uniform. Discover common law in a way that would be applicable around the country. Federal courts would be better judges, those would end up being models for state courts. This never happened. State courts went their own way. 

· Forum-shopping -- Substantive law that would apply to a dispute differed depending on what court you were in. Lots of uncertainty.

· No way to decide between general and local law. 

· Unconstitutional – Swift authorized federal judges to make rules where the Constitution gave the federal government no powers. Federalism concerns.

· RDA, as interpreted by Erie, now requires federal courts to apply the substantive law of the states. Didn’t consider state law on procedural issues. 

· Guaranty Trust Co. v. York

· Court considers if a federal diversity court must apply the state statute of limitations to an equity claim, or whether it was free to apply its own more flexible “laches” doctrine. 

· When a federal court adjudicates a State-created right solely because of diversity jurisdiction, it is for that purpose only another court of the State. It cannot afford recovery if the right is made unavailable by the State, nor substantially affect the enforcement of the right as given by the State. No distinction between substantive and procedural rights under Erie. 
· State creates substantive rights, federal court can’t abridge or enlarge those rights. 

· Outcome determinative test: Erie expressed a policy that in all cases where a federal court is exercising diversity jurisdiction, the outcome of the litigation in federal court should be substantially the same as it would be in State court, so far as legal rules determine the outcome of litigation.

· While statute of limitations is procedural, it’s outcome determinative, and has to be applied.

· If law is outcome determinative, it’s substantive.

· Troy:

· On some level, York test makes sense – you know what you’re looking for, simple to apply. Applying state statute of limitation makes sense, because “procedural” remedies are inextricably bound up with what it means to have the right. 
· (Color of brief paper thing, filed a day before SOL passes, then can’t be refilled. Outcome determinative?) 1. wouldn’t pick federal court based on this, not forum shopping 2. wouldn’t have been outcome determinative if you’d filed the day before
· Rutledge – line between substance and procedure is hazy.

· Unholy trilogy – outer limits of York. All involve matters that would typically be considered procedural. In each case, SC says that state rule must apply. “blue back brief” hypothetical – on this road, case is going to get tossed. 
· Ragan v. Merchants Transfer & Warehouse Co. 

· In diversity case, P files lawsuit in federal court under Rule 3 of Fed Rules, action commenced when suit is filed. Takes awhile to serve, doesn’t do it until after state statute has run. KS law says service must be made within statute of limitations. 

· SC says that you need to apply KS statute and bars the suit. Outcome determinative case, would have gone the other way in state court.

· Federal Rule 3 – doesn’t tell you about commencement for purpose of tolling statute of limitations

· Woods v. Interstate Realty Co.
· MS has a statute which every state has that says if co. is a foreign corporation, has to qualify to do business in the state. If co doesn’t have ability to do business in the state, may not bring suit in any courts in the state. Co. brings suit in federal court in MS, diversity action.

· SC -- if filed in state court, wouldn’t have been allowed to sue. If MS courts would have been closed to you, we’re closed to you. Outcome determinative. 
· Cohen v. Beneficial Industrial Loan Corp
· Federal rule that governs shareholder derivative suits. NJ – P has to post bond when filing suit. Federal rule doesn’t require it. No conflict between federal rule and state provision. WAIT WHAT’S THE DEAL WITH CONFLICT
· SC says you have to apply NJ law, P didn’t post bond. 

· Byrd v. Blue Ridge Rural Electric Cooperative, Inc.

· SC workman’s comp. case. In federal court he gets a jury. In state court, he’d only get a judge. 

· Finds nothing to suggest requirement of the SC rule is a “rule intended to be bound up with the definition of the rights and obligations of the parties.” Rather, requirement appears to a “form and mode” of enforcing immunity. State doesn’t clearly have a strong policy attached to judge-made decisions – doesn’t seem to be an integral part of the statute.

· If “outcome,” as in York, were the only consideration, you’d probably have to apply the state rule. But, other considerations. 

· Inquiry here: should federal policy against allowing state rules to disrupt the judge-jury relationship in the federal courts yield to the state rule in the interest of furthering the objective that the litigation should not come out one way in the federal court and another way in the state court?  

· These are two separate systems, and federal system has 7th Amendment right to jury trial.

· Tips hat to York -- don’t have to worry about outcome determinative test, not clear that this will be outcome determinative. 

· Key point – weighs weakness of state’s policy interest against strong interest of federal courts in maintaining an independent, separate judicial system, one in which there is a presumption to trial by jury under the Seventh Amendment. 

· To decide if state rule is substantive, you use the Byrd balancing test

· First: federal interest. Federal courts in diversity must respect the definition of state-created rights and obligations by the state court. So, was the earlier case involved in rights and obligations? The earlier case gave no real reasoning for why it gave the judge this particular issue rather than the jury; SCOTUS finds nothing to suggest that this rule was an integral part of the relationship created by the statute. It’s a way of enforcing the immunity, not a rule bound up in the definitions of the rights and obligations of parties.

· Second: state right. Cases since Erie describe a broader policy that federal courts should conform as near as may be to state rules even of form and mode, where the state rule may bear on whether the outcome will be same. Were outcome the only consideration, there would be a strong case for following state practice. But the federal courts are an independent system, and the manner of judge/jury assignment is an essential characteristic. Circumstances here should not follow the state rule; there is a strong federal policy against allowing state rules to disrupt the judge-jury relationship

· Third:  outcome. Likelihood of a different result is not so strong as to require the federal practice yield to the state rule. Federal judges have powers state courts lack.

· Hanna v. Plumer

· Conflict between rule 4 of FRCP and MA rule 9. Seems substantive in that it deals with the way estates are probated and executors are notified. Outcome determinative – if state rule applies, Hanna loses. 
· SC holds that here, you don’t do a straightforward Erie analysis. Shift from Erie/York/Byrd analysis. Instead of asking if state rule is substantive, you’re asking if federal rule is procedural. If it fed rule is procedural, it trumps.

· Rule 4 does not exceed either the REA or the Constitution, and so Rule 4 is the standard for service in diversity actions. Because it prescribes the manner of notification, it relates to “practice and procedure of the district courts.” “The test must be whether a rule really regulates procedure,---the judicial process for enforcing rights and duties recognized by substantive law…” (Citing Sibbach). Most alterations of procedure will affect rights, but those are incidental effects, since they do not abridge, enlarge, or modify the rules of decision.

· If it is substantive and outcome determinative – failing to apply it will violate RDA?

· This case isn’t really about the RDA – it’s about the REA. 

· REA – allows for the creation of federal rule. Completely different – involves constitutional power to proscribe rules of procedure in federal courts. Congress certainly has constitutional power to do that. Under REA – Congress is acting pursuant to established, recognized federal rule. No unconstitutional rule of procedure.

· This isn’t really an Erie question. We look at the REA. Under the REA, a rule is constitutional if it really regulates procedure.

· Harlan concurrence

· Doesn’t buy the “twin aims” as being the only guiding principles in Erie. Court’s decision in Hanna, like York, is too much. York was unrealistically inflexible, since anything could be outcome determinative ex poste. Federal rule might have effects on state substantive rights. Erie, he says, is really all about federalism. Erie is a response to that structure, aimed at preventing the federal government from improperly regulating the behavior of the citizens of states. Should check to see if state rule “Substantially affects primary decisions relating to human conduct left to state regulation.” If yes, we have a problem, state rule will prevail, even if there’s a conflict with the federal rule. 

· Walker v. Armco Steel Corp.

· Case is indistinguishable from Ragan. Court holds Hanna did not overrule Ragan. 
· SC: Interprets the scope of Rule 3 narrowly and finds that it does not apply. Federal rule isn’t broad enough. No indication that speaks to tolling for purpose of state statutes of limitations. Affects timing requirements of Federal rules, but doesn’t affect state SOLs. Since no conflict, don’t need Hanna analysis. 

· Gasperini v. Center for Humanities, Inc.

· NY law: appellate courts can review the size of jury verdicts and order new trials if awards are unreasonable. 7th Amendment – facts found by juries aren’t reexamined. 

· In Gasperini – Ginsburg looks at state interest. State really cares about having searching judicial review at size of jury awards. Federal interest – want to have facts found by jury. Finally, test not “outcome determinative” but “outcome affective” Probably affective.

· High state interest, high federal interest. Balanced – try to find a way of harmonizing to allow place in federal system for state interests to be vindicated. Gasperini engages in Byrd balancing, give power to do the NY appellate balancing to District Courts. 
· Not JUST like Byrd, where you’re not sure if there’s a different conclusion. Ginsburg thinks this is effectively a damages cap, which would be substantive and applicable in federal courts.

· Lots of questions, but tells you:

· Byrd is alive still, even after Hanna, and when you perform the balancing, doesn’t always mean that the federal interest in a uniform system is going to trump outright, sometimes will be accommodations to state interests

· Rule 59 of FRCP -- but just because you have that, doesn’t mean you’ll always go down the REA track. Interpreted narrowly. Like Walker – court really sensitive to state interests, willing to take them into account when interpreting federal rule. Giving space to state rule. 

· Main criticism – interesting and creative, but hard to see how any court other than the Supreme Court could accomplish this kind of creative accommodation in a predictable way. So at the end of the day, we don’t get a lot of guidance about how to be creative in a way that the SC will approve. 

ASCERTAINING STATE LAW
· Klaxon Co. v. Stentor Electric Mfg. Co.

· Federal court must apply the choice of law rule of the state in which the federal court sits. That choice of law rule in turn points to the jurisdiction whose law is going to govern the dispute. 

· State law application generally

· Once we know what state law is going to apply, we look to the highest court of the state for pronouncements of rule of law. If highest court of the state hasn’t opined, federal court’s job is to predict. Can get confusing. 

· Some courts certify, but not all, so you have to figure it out. 

· Van Duesen 

· Choice of law – where it’s filed, not where it ends up. If you transfer venue, you get the law from the first place
.

FEDERAL COMMON LAW

Federal common law didn’t die with Erie – so there’s no longer a general federal common law, but there are now particular areas in which federal courts will nonetheless announce common law rules. 

· Theories

· Kramer -- Federal court can’t go to the limits of the constitution in creating common law if congress hasn’t gone there first. Has to be some legislation. Kramer’s statutory theory requires that there has to be an explicit statute on point. Most limited.

· Field -- Federal court is allowed to create federal common law broader than just specialized areas, as long as federal court can point to a constitutional provision as a jumping off point for creating law. This is how field distinguishes his view from Erie – Erie had no jumping off point.
· Melzer -- enclave theory. Some very strong areas of federal interest, federal courts have implicit power to make law in some areas even if Congress hasn’t acted.

· Clearfield Trust Co. v. United States
· Erie does not apply because the rights and duties regarding US commercial paper are governed by federal law; the right to issue the check was based on the constitution and federal statutes. Identical transactions involving the US in every state should not be held to different state laws---desirability of uniform law.

· Boyle v. United Technologies Corp.
· Boyle was copilot of helicopter that crashes of Virginia coast, survives crash but drowns. Family brings tort suit against helicopter manufacturer. Family alleges that there was a defective design of escape hatch. P wins, D argues at appeal they should have military contractor’s defense, because they built it for government. COA agrees.

· SC says – there is a federal law common law military contractor defense. 
· Need 2 things to justify the ‘recognition’ of federal common law

· 1. uniquely federal interest

· 2. conflict between state law and federal interest or policy, has to be one that might frustrate federal policy. 

· Scalia’s opinion tracks Melzer’s enclave theory – in military contracting, such strong federal interest, potentially complicated by competing state law, so federal courts are empowered to create a common law defense for military contractors.

· Dissent

· Legislature didn’t do anything – lobbied for years to get this and didn’t do it. Brennan hinges dissent on this point. Defense is way too broad, because even if any made to order gadget was defective, contract would still get defense. Economic point, sure, but there’s also a cost to the government for cost of dead soldiers and sailors. Government might not be better off by losing deterrent effect of tort liability against contractor.

· Other federal common law

· Federal preclusion rules

· Forum non

· Exceptions to diversity jurisdiction

FEDERAL LAW IN THE STATE COURTS

· Dice v. Akron, Canton, & Youngstown R. Co.

· Question is whether and to what extent federal principles will control when case lands in state court, but substantive law that governs the claim is federal law?
· Federal law will govern subsidiary parts of the case. State laws are not controlling in determining federal rights. Federal law cannot be given a uniform application if state laws control. 
· If P had brought his case in federal court, would have gotten a jury trial. In state court, with state-law created claim, wouldn’t have gotten a jury trial on the subsidiary fraud Q.  Majority holds trial by jury is too substantial a part of the rights under the FELA to be abridged by Ohio state law.
· Try to reconcile with Byrd. If Byrd stands for the principle that you take federal courts and state courts as we find them, independent systems of justice, then they’re incompatible. But Byrd stands for something more – idea that substantive right might be bound up with other aspects of the case that might be considered procedural. Byrd, not bound up with rights and obligations. Here, conversely, jury is so bound up with rights and obligations of relief under FELA that right to a jury important in federal court. Still questionable 

PHASES OF LITIGATION

· Pre-litigation investigation/negotiation
· Complaint

· Notice

· Pre-answer motion

· Answer/counterclaim

· Discovery
· Summary judgment

· Trial

· Appeal

PLEADING
NOTICE PLEADING
FRCP 8(a), 8(d), 8(e)

Traditional pleading served 3 functions: Provide notice of a claim; Allow parties to frame issue or issues for trial; and lead to disclosure of evidence to be used at trial. When Federal Rules came into effect, cut back on what pleading was supposed to accomplish. Now, just supposed to give notice. Everything else could come later. Federal rules intend for a claim to be something very simple and straightforward, easily done by a lawyer or nonlawyer.

8(a):  short and plain statement. 8(e): no technical forms required. 
· Burden of Pleading and Burden of Production

· Burden of pleading an issue is usually assigned to the party who’d have to provide the evidence on it at trial, but burden of pleading need not coincide with the burden of producing evidence. P must plead the matters he must prove. D has the burden of pleading defenses. 

· Dioguardi v. Durning

· Big mess. Originally, DC dismisses claim, because it’s not clear enough. Not even sure what basis in law P is using to show entitlement to relief. 

· COA – all that is needed is a “short and plain statement of a claim showing that pleader is entitled to relief.” 8(a). Under 12(b)(6), just need to “state a claim upon which relief can be granted.” 

·  P is not a lawyer, doesn’t need to be one, we get the bare bones of his problem, no requirement that P has to plead a particular statute or anything of that kind in order to recover. Court is supposed to apply the law or supply the legal framework in which to put the claim. We think we see a claim for conversion of property, that will do.

· Notice pleading is the rule under the FRCP, but don’t assume that state courts are all like this – about half states have adopted federal rules in slightly altered form. 

· Conley v. Gibson

· Case from 1950s including black members of a union who were suing their union for race discrimination. SC announces a rule – notice pleading is all that’s required. Short and plain statement. When a court is facing a motion to dismiss for failure to state a claim, the court can’t grant the motion unless there is no set of facts under which the plaintiff could prevail. Guiding rule for the next 50 years. Don’t have to provide all factual evidence, frame every issue for trial, that’s what later motion practice is fore.

· Basically meant – very very difficult to dismiss a claim under federal rules unless it was perfectly clear that the legal theory under which the plaintiff was proceeding had absolutely no merit to it. 

· Swierkiewicz v. Sorema N.A.

· A complaint in an employment discrimination lawsuit need not contain specific facts establishing a prima facie case of discrimination. Need only contain a “short and plain statement” – and P did that.
· Swierkiewicz suing former employer because used to have high up position, but was fired and replaced him with a young Frenchman to “energize” company.  Sets it out in complaint.

· District court dismisses complaint, hasn’t adequately alleged a prima facie case. 

· Liberal discovery and summary judgment will dispose of frivolous claims. Since employer will have things like internal email, etc., P will have no way to get evidence before discovery.

· Bell Atlantic Corporation v. Twombly

· Sherman Act – prohibits any agreement in restraint of trade. Ps allege violation of Sherman Act, saying that Ds tried to inhibit the growth of phone companies in areas where they already existed. Ps allege parallel conduct, but nothing else. 

· Court in Twombly says that no one really applied Conley literally, and that the “no set of facts” language had long been superseded in reality, because that would mean that P could just allege ‘D committed negligence” and that would be enough to get past motion to dismiss. 

· Court says that although P doesn’t have to plead specifics, P has to state enough facts to state a claim to relief that is plausible on its face

· To what extent does Twombly call American Nurses/Swierkewicz into question?

· Might be case that after Twombly, court is given much more leeway to make plausibility determinations for plaintiff to prove up claims in discover. If that’s the case, then perhaps the court doesn’t have to go through the bend-over-backward routine Posner undertakes in American Nurses.

· Another reading – P’s complaint, properly read, rested on a theory that was not a legally cognizable basis for relief.  Really is an antitrust case, peculiarities – at pleading stage, a court isn’t going to make the same inferences in P’s favor when allegation seems to be parallel conduct.  Substantive antitrust law peeking through, doesn’t really upend settled understanding of pleading that Swierkewicz and American Nurses would give us otherwise

· Some support for that reading – also decided a case involving pro se prisoner suing for cruel and unusual punishment, court reverses on briefs, per curiam – point to this case and say Twombly isn’t much of a change .

· 3rd way – disguised SJ case, thinking about it in terms of pleading is a little misleading. Matsushita – same thing. Under circumstances peculiar to this case – sophisticated lawyers, antitrust, nature of discovery in an antitrust case – Court thought that at the end of the day, parties would be in the same place and case would boil down to Matsushita. If Ps were inevitably going to lose, why go through discovery? Twombly just an elaboration on theme we saw in DiGuardi – can give a pro se P the benefit of a doubt in a straightforward case, but makes sense to require savvy P lawyers to give a bit more.

HEIGHTENED PLEADING

FRCP 9

· Denny v. Carey

· Ds claim that P’s allegations fail to state the circumstances constituting fraud with sufficient particularity to comply with FRCP 9(b).

· Court says that it’s unfair to place on P the burden of making allegations that are arguably within the better knowledge and control of D. Unfair to victims of fraud to make them make allegations when their victimizers have the evidence. 

· TMac – doesn’t make sense. Rule 9 here doesn’t seem to require more than Rule 8. Most complaints have more detail than rule 8 requires anyway. So kind of particularity required under Denny doesn’t seem to matter very much.

· Victims of fraud are probably less able to plead particularly. So why bother with particularity under rule 9?

· Protect reputations of defendants – but fraud doesn’t seem worse than toehr stuff.f

· To deter strike suits – but we’d also have to have a reason to believe fraud cases are more likely to be the basis of a strike suit than other cases.

· Notice – but you’d have to think that fraud is so broad and vague that D is going to need something more than it might otherwise receive in order to get adequate notice

· Respect for settled transactions – simply very easy for disgruntled party to blow up an agreement by turning a contract case into a tort case and pleading fraud.  Also makes sense why mistake gets lumped in with fraud.

· Tellabs, Inc. v. Makor Issues & Rights, Ltd. 
· Uneven treatment of heightened pleading standard leads to dissatisfaction. Congress institutes heightened pleading standards in securities fraud action, requiring Ps to state with particularity the facts showing scienter. Ps must state specific facts giving rise to a “strong inference” Ds acted with required state of mind. Doesn’t define strong inference.

· Strong inference could mean that a reasonable person could take from the allegations of the complaint; or might mean that the best inference that can be drawn from the complaint is scienter.

· Court rules: you have to weigh evil and benign inferences, consider all possible explanations for D’s conduct.  Strong inference – one in which the evil inference is at least as likely as the benign.

· Scalia, concurring, disagrees, saying that the evil inference is more likely than the benign.

MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM

FRCP 12(b), 12(e), 12(g), 12(h)

· 12(b) – Defenses. 
· (1)lack of SMJ (2) lack of PJ (3) improper venue (4) insufficient process (5) insufficiency of service of process (6)failure to state a claim (7) failure to join a party under rule 19. 

· 12(e) – If complaint is so vague or ambiguous that D cannot possibly prepare a response, can move for more definite statement. Have to show areas where you need a more definite statement. P has to respond 3 days after.
· But shouldn’t something that fails 12(e) also fail rule 8 and rule 12(b)(6)? 

· 12(e) realizes there’s a gap between the court’s reading of the complaint and the defendant’s reading. 

· Might be the case that a complaint fails 8 or 12(b)(6) should also fail 12(e), but there might be some fuzzy overlap. Some area which is too vague, even though it doesn’t fail. 

· D is supposed to have a choice – answer or move before answer, and ability to choose comes from his understanding of plaintiff’s complaint.
· 12(g) – Consolidation of Defenses in Motion

· If you make a motion under this rule but leave out a defense or objection available when you make it, you can’t do it later unless it’s covered by 12(h)

· 12(h) – Waiver or Preservation of Certain Defense

· Can waive PJ, venue, insufficient of process or service of process

· Can’t waive failure to state a claim, failure to join, SMJ.

· American Nurses’ Association v. Illinois

· State employees suing under Title VII of Civil Rights Act. Certain lines of work that require the same or even more skill than other kinds of jobs, but are treated for purposes of compensation, much worse, because they’ve traditionally been known as women’s work.

· DC grants 12(b)(6) motion, dismisses complaint. If it’s really just a comparable worth complaint, don’t have a claim. Title VII doesn’t allow. Need intentional discrimination. 

· Posner: plaintiff who files a long and detailed complaint may plead himself out of court by including factual allegations which if true show that his legal rights were not invaded. DC thought this happened here. 

· Posner: while you can plead yourself out of court, don’t want to pounce on P by imposing a “crabbed and literal reading” to find he has pleaded facts claim not actionable. When you have valid claims and invalid claims, complaint could stand under 12(b)(6).
· If P, although not required to do so, pleads facts, and the facts show that he is entitled to no relief, complaint should be dismissed. This is not such a case. Complaint can’t be dismissed just because one of the practices is lawful.

· At the end of the day, some of these are just comparable worth.  Some of them look like comparable worth plus. Looks like IL knows that there’s discrimination in market wage, state pays market wage because they intend to discriminate.

· Posner has strong suspicion that Ps don’t really have much of a case. Remands it. Ps could file an amended complaint on remand.  Generally you can amend as ‘justice required.’

· Why did Posner try so hard to save this complaint? Why didn’t SC do this in Twombly.

· Subject matter – Twombly involves serious policy considerations about antitrust litigation. Is Twombly a one off? Particular theory so disfavored, you need heightened pleading for that theory? A little broader, antitrust overall? Or will we stick to transsubstantive rules of pleading that Fed Rules are supposed to embody, and that Twombly will be the way we do pleading. Court after Twombly, why not just affirm district court?

ANSWER

FRCP 8(b), 8(c)

· 8(b) – A party shall state in short and plain terms the party’s defense to each claim asserted and shall admit or deny averments. 

· Almost never see a general denial under a case in federal court. Doesn’t happen, because federal rules say that if you’re denying generally, you better mean to deny in good faith every single last allegation of the complaint. 

· Don’t just have choice of admitting or denying – can do a DKI – can deny knowledge or information sufficient to form a belief. Same thing as denial.

· 8(c) -- in answer, D shall affirmatively plead defenses. 

· 8(d) -- if you’re responding to a pleading and you don’t deny it, you’re admitting it.
AMENDING THE PLEADINGS

FRCP 15

15(a) -- Permits amendments as a matter of course before responsive pleading, or within 20 day if no responsive pleading allowed. Otherwise you have to get consent of other side or court if you want to amend. Leave to amend should be freely given when justice requires.

· Schiavone v. Fortune 

· P doesn’t realize that Fortune isn’t a separate company, need to sue Time, Inc. Statute rules, she tries to amend, SC says no. Have to be strict about notice to Ds. P has to bear burden of mistake.  Congress passes rule 15(c) -- allows relation back so P can fix mistake. 

· New party needs to be aware within 120 days of the first complaint

· Come out of same transaction or occurrence.
· Worthington v. Wilson

· Interpretation of Rule 15(c) after Schiavone. 

· Worthington filed complaint with “unknown police officers” and later wants to replace with named Ds. Claims he is entitled to relation back because he didn’t leave the officers out for want of due diligence. 
· Court holds not entitled to relation back because it wasn’t a mistake. Even though the officers knew they were the ones referred to in the complaint, that’s still not enough to get relation back. 
· NYU/NYLS – filed under state law, would relation back under 15(c) have been allowed? If state statute of limitations is applicable, then it trumps?

· Guided under York.

· If state statute forbids relation back, then trumps.

· If state statute of limitations is silent, but elsewhere, relation back not allowed.

· 15(c) not a very strong federal interest

· Don’t want P to be able to get more time to plead against a D in federal court than the P would get in state court. Avoid forum shopping, background Erie concern.

· Rule 15(c) treats some amendments, under relation back doctrine, treats them like they were originally part of the pleadings on the date when the pleadings were originally filed. 

COUNTERCLAIM

FRCP 13

13(a): Pleading shall state as a counterclaim any claim which at the time of service the pleading, the pleader has against any opposing party, if it’s out of the same transaction. 
13(b): Can state a counterclaim not arising out of the same transaction. 

SIGNING OF PLEADINGS; REPRESENTATIONS TO COURT
RULE 11

· Pleadings/motions must be signed by attorney. Signature of attorney is a certification that to the best of the attorney’s knowledge, information and belief, formed after reasonable inquiry into the circumstances, the document is not being submitted for improper purposes, claims contentions are defenses are supported by existing law or argument to change law; factual contentions and denials are supported by the evidence or information and belief. 

· Seems meaningless, lawyers put a lot of crap – but background fear of rule 11, more than just professional habit. Way rule 11 looked in the 1980s. Concern about frivolous litigation, imposing sanctions on parties who took unwarranted position in litigation, would deter unnecessary litigation. Had the opposite result – smell of attorney’s fees generated a lot of rule 11 motions, lots of wedding cake motions – P files one on D, D files a rule 11 motion on the rule 11 motion, etc.

· Now rule softer, only targets frivolous litigation. Includes safe harbor period which ggives a party 21 days after service of rule 11 motion to withdraw or amend offending document. Also allows denial if party believes they have a legitimate case for the creation of new law.

CASE MANAGEMENT AND DISCOVERY
FRCP 16

RULE 16 AND THE DEVELOPMENT OF CASE MANAGEMENT TECHNIQUES

Rule 16 clarifies and strengthens the trial judge’s authority to facilitate the management of lawsuits. Tension between adversarial system and judicial management. 
OPERATION OF RULE 16

· Velez v. Awning Windows, Inc.

· Ds keep not observing scheduling motions, judge gives up and decides in Ps favor. Ds appeal, affirmed. Could not challenge sanction coming out of violation of case-management order. 
· Example of leeway courts are willing to give to judges. 

· Managerial judging -- recent attempt to rejigger system by using more active judge to force parties in discovery to cooperate with each other and to cut back their excesses in discovery requests. Velez – an example of leeway courts are willing to give. But at the same time, lingering concern about retaining adversarial nature of process

RELEVANCE AND LIMITATIONS

FRCP 26(b)(1), 26(b)(2), 26(c)

26(b)(1) – can get discovery regarding any matter, no privilege, that is relevant to the claim or defense of any party. Need not be admissible at trial if discovery reasonably calculated to lead to admissible evidence. 

26(b)(2) – a party need not provide electronically discovery if it can show undue burden or cost.

26(c) – can ask for a protective order to limit discovery in certain circumstances.
MANDATORY DISCLOSURE AND THE DISCOVERY PLAN

FRCP 26(a), 26(f)

26(a) – list of things you have to provide. Includes names of individuals likely to have information; copy of documents that party may use to support claims or defenses; computation of damages claimed by disclosing party; insurance agreements that might satisfy party of judgment. Must make within 14 days after 26(f) conference. Also must disclose expert testimony; pre-trial witness disclosure. Other stuff. 
26(f) – provision for conference to discuss discovery. Meant to have parties discuss in good faith, impose limits on what they’ll ask for. 
MECHANICS OF REQUESTED DISCOVERY AND ELECTRONIC DISCOVERY

FRCP 30(a)-(c), 33, 34

30(a) rules for depositions; 30(b) methods for production; 30(c) recording of depositions

33 interrogatories

34 production of physical evidence -- documents, electronic info, etc. 

PRIVILEGES AND WORK PRODUCT

Tension between liberal discovery rules and adversarial system. Privileges to protect AC/AWP – AC absolute, AWP qualified.

26(b)(3) specifically added to deal with work product.
· Hickman v. Taylor

· P attempts to get interview reports from D’s attorney. Reports prepared after an accident, likely to lead to litigation. Not AC because materials received from third persons and not clients. 
· Court agrees these materials are not AC, but privilege them as AWP. Essential that a lawyer work with a degree of privacy. Materials that show his mental processes are not discoverable. Otherwise, lawyers would not be able to advocate for their clients. Not even the most liberal of discovery theories allows this. 

· While AWP is not absolute, court doubts there was any way there could be a showing to get this kind of information. 

· Concurrence: this is a “battle of wits” and you’re supposed to be using your own wits.

· Upjohn Co. v. United States

· Company gets wind of possible bribes being paid by subsidiaries to foreign offices, counsel sends out questionnaire to employees, then interviews. Government then wants all this stuff. Upjohn says that it’s AC/AWP

· SC rejects control group theory of COA. 
· If you limit privilege to control group, means that information attorney going to need to give advice to his client won’t be covered, even when info is really crucial. Really no reason to believe that that information is only going to come from high level officials. 

· Hard to figure out who’s in control group. Where do you draw the line? Court says you want to have fairly clean lines. Court is reluctant to import something into law that increases uncertainty.

· Court says to the extent these documents reveal communications, they’re AC
· Documents reflect communications between company and company’s counsel in connection with securing legal advice. Doesn’t matter that questionnaire isn’t legal advice – just has to be part of two-way street that counsel must engage in to give legal advice. 

· Even if they’re not AC, they’re AWP, because they reveal attorney’s mental processes. 

· Undue hardship and substantial need – standard from 26(b)(3) -- only applies to ordinary work product. But if there are mental processes, there is a higher standard. ‘Core work product’ – legal theories, mental expressions, etc. Would need more than undue need and substantial hardship in obtaining equivalent. Court does not say what that standard would be. 

· Notes on Privilege
· Guidelines for AC privilege in corporate context –

· Communication must be one that would not have been made but for the contemplation of legal services

· Content of the communication must relate to the legal services being rendered

· Information-giver must be an employee, agent, or independent contract with a significant relationship to the corporation and corporations involvement in the transaction that is the subject of legal services

· Communication must be made in confidence

· Privilege may be asserted either by the corporation or by the information-giver

· If party withholds a document on privilege grounds, party has to make a showing that there’s a reasonable basis for asserting privilege. Privilege log. 
· An employee interviewed at home in living room, kids around

· No longer privileged – has to be private. If information is in presence of a stranger, no privilege. Stranger means – someone who doesn’t share a common interest with respect to  privilege

· If you leak an interview, voluntary waiver means bye-bye privilege, not just to that document, but to entire communication and subject matter.

· What if you accidentally include a privileged document in a production?

· Not voluntary

· Put other side on notice, inadvertent disclosure of information

· Courts reluctant to find waiver under these circumstances. 

· Guild interest in Hickman – sleazy for lawyer who gets privileged document accidentally to use it and hold on to it.
SUMMARY JUDGMENT
FRCP 56

Use SJ to show that there is no issue of material fact between the parties. Tread on jury’s role? Good explanations in theory for why it doesn’t, but it still has resulted in dramatic fall-off in trials in civil justice system. Fits into idea that judges should be active managers of litigation. Also fits in to views that we have too much litigation too long and expensive. Managerial judges will keep things efficient, stem tide of wasteful litigation

· Adickes v. S.H. Kress & Co. 

· School teacher refused service in D’s store restaurant and then arrested by police for vagrancy. Sues for violation of civil rights act, saying that Kress and police had been engaging in a conspiracy.

· D moves for SJ and supplies affidavits from store manager, chief of police, arresting offices denying scheme. P presses circumstantial case. Depoisiton that one of her students saw policeman in store, unsworn statement by Kress employee that office in store. But since hearsay and inadmissible in trial, DC grants SJ

· SC holds: D didn’t meet initial burden. Needed affirmative evidence -- submitting affidavits from policemen denying their presence in the store. Then P would have had to come back with affidavit of someone who saw him in the store.

· Jury could have concluded it was conspiracy. Underlying facts have to be construed in light most favorable to P

· Celotex Corp v. Catrett

· P tries to provide husband exposed to asbestos. D says nothing about exposure to our products in the record

· SC: COA was in error saying that moving party had to put evidence in negating other party’s case. Moving party can just point to empty record. No requirement in Rule 56 that moving party support its motion with affidavits or other similar materials negating the opponents claim. Ds can move with or without supporting affidavits. 

· In cases where nonmoving party will bear the burden of proof at trial on a dispositive issue, SJ motion may be made in reliance solely on docs on file. Nonmoving party must go beyond pleadings, show with affidavits fact for trial. 
· Since Celotex is the moving party at summary judgment but doesn’t bear burden of proof at trial, can just point to record and say “nothing there on an essential element”

· What does Catrett have to do to shift the burden back? What if all her evidence is plainly inadmissible? Enough to shift burden back?

· She can say that she needs more time.

· Depose Mr. Hoth or follow leads insurance company letter

· Summary judgment requires no issue of fact, movant entitled to judgment. Celotex moving for statute of limitations defense, would bear burden at trial. Would have to show that it has a winning statute of limitations defense. Have to view facts in light most favorable to moving party

· 56(f) – if nonmoving party doesn’t have available affidavits, party has to put in an affidavit with specified reasons for why it can’t respond to summary judgment motion and can’t present facts essential to opposition.

· Effects of Celotex – unconstitutional, violates right to jury trial under 7th, right?

· No, no genuine fact disputes, just question of law, don’t need to go to jury.

· How could it be possible to perform same function of pleading at another stage of the case?

· Court says that standard that applies in summary judgment is akin to the standard the applies for directed verdicts or jnov under Rule 50. If judge can do these things after trial and not violate, why can’t he do that before?

· No doubt that after Celotex, judicial mood towards SJ was very different. Did Celotex kill trials? Could argue mood changed before. In those cases, judges had granted SJ and then were reversed on appeal. Fits with what we saw in discovery, rise of managerial judging, feeling free to intervene and take control of cases.

· Adickes v. Celotex

· Celotex doesn’t technically overrule Adickes. Should allow two possibilities – Adickes route and Celotex route

· P has burden of trial on question of intent, so what’s D’s burden on the summary judgment motion?

· Adickes route – can put forward affirmative evidence on question of intent

· Celotex route – nothing in the record that shows intent to commit battery. When moving party doesn’t bear burden of proof, simply show that record is bare.

· Celotex, moving party that didn’t bear burden of proof at trial, said there was no evidence of conspiracy in the record, but nonmoving party would easily point to evidence in the record.. Adickes would have been same under Celotex rules – even if Kress had met burden, Adickes could have come back.

· Anderson v. Liberty Lobby, Inc.
· Clear and convincing burden matters for summary judgment purposes.
· Whole point of SJ is to figure out based on this record, could reasonable jury find in favor of plaintiff, judge has to figure out how reasonable jury is supposed to look at the evidence. 

· Matsushita Electric Industrial Co. v. Zenith Radio Corp.

· Court says – parallel conduct as a matter of substantive antitrust law is simply not probative of conspiracy. No plausible motive to engage in a antitrust conspiracy. Why not? Chicago econ dept said so, evidence submitted can’t be given much weight at all, it’s not plausible

· Sounds a lot like Twombly – can look at Twombly like a disguises summary judgment case. Court says, they’ll never find anything more than parallel conduct, will never survive SJ, why let it do it.

· Scott v. Harris

· Haris sees cop coming after him, speeds up. Scott bumped his car off the road. Harris sues Scott – 4th Amendment requires reasonable searches and seizures. If police use excessive force, that’s a violation of 4th and 14th amendment, so Harris brings a suit under 1983. Scott moves for SJ. 

· Especially in 4th Amendment context, reasonableness becomes a mixed question of law and facts in some circumstances. In this case – these facts, when built together, as a matter of law show that the officer was acting reasonably. 

· When DC grants summary judgment, COA is supposed to review entire record de novo without deference to District Court’s decision.

· While typically in SJ court is supposed to view record in light most favorable to non-moving party, that presumption has its limits. Court will not accept description of facts that are directly contradicted by the record, and will draw only reasonable inferences. More in keeping with Celotex and rest of trilogy – when court draws inferences, it should draw them only the extent supported by the record. In keeping with Matsushita.

RES JUDICATA AND COLLATERAL ESTOPPEL
Upholds the interests of the parties in repose – at some point, parties must be able to rely on court decisions and get on with their affairs. Also, general interest of the judicial system in multiplying costs and delays of litigation in allowing parties to go again after they’ve had a full and fair opportunity to litigate. 

· Issue preclusion v. claim preclusion

· Same in that whether claim should have been litigated in first forum because it was part of the same transaction or occurrence; but unlike claim, the fact that the issue could have been raised and wasn’t in first forum is never a bar. Must have been litigated in fact in first forum. In this aspect, it’s narrower.

· Claim is the same transaction. Issue applies in cases that are unrelated to first suit – so you could have collateral estoppel but not res judicata.  

· “Function of issue preclusion is not to prevent litigation of an issue because it might have been litigated before, as with claim preclusion, but rather to prevent relitigation of an issue because it was litigated before.”

· So in claim preclusion, you won’t be able to come up with some new issue about an old claim. In issue preclusion, you can’t relitigate the exact same issue in a new claim. 

CLAIM PRECLUSION/RES JUDICATA
Res judicata – a valid final judgment on a claim prevents relitigation of the same claim. Valid judgment – means court that decided it had jurisdiction. Finality is more complicated – but here, means one that concludes litigation. Decision that can be appealed before final judgment – one that denies summary judgment, etc – won’t have preclusive effect because they don’t terminate litigation. Claim is any matter arising out of the same transaction or judgment. Just because you assert new theories of liability, won’t subvert RJ. Merger and bar: All the parties rights with respect to that claim are fully determined in first action and merged into it. Once that happens, any attempt to assert those rights later will be barred. Natural consequence of res judicata.
· Mathews v. New York Racing Association, Inc
· P is seeking injunction to stop defendants from interfering with racetrack activities. Wants injunction preventing Ds from publishing libelous statements and acting as peace officers. Also wants money damages.

· Privity – interests of two parties for purposes of litigation are so closely connected that their liability rises and falls together. Claim preclusion applies to parties in privity. Here, respondiat superior, they’re in privity, so employers get benefits of res judicata.

· Although 3rd party might not have right to claim preclusion, issue preclusion might turn out to be different.

· Hypo -- during the arrest, Matthews punches guy in the face. Matthews sues and fails. Guy sues in a tort suit of battery. Matthews raises res judicata defense, will win. Rights of parties are all bound up in the judgment of the first cause, so anything that could have been brought up the first time around and weren’t, res judicata. 13(b) for counterclaims.
· Federated Department Stores, Inc. v. Moitie
· Even though lawsuits were dismissed the first time based on a case which was later overruled, res judicata prevented them from going again.
· You don’t refile – you appeal.
ISSUE PRECLUSION/COLLATERAL ESTOPPEL
Issues of fact or law that were actually litigated and resolved by a valid final judgment cannot be relitigated in a subsequent action, even if the claims involved in the second dispute are different. Other issues could still be open to litigate. 
ACTUALLY LITIGATED
· Cromwell v. County of Sac

· P wants bonds to be valid. Country argues there was greed and chicanery. County – preclusion, same issue involving party in privity. First litigation – someone by name of Smith sues on bonds, suing on behalf of Cromwell. County won in first litigation – question was how bonds came into his hands, and no showing of value having passed, therefore, no recovery on the bonds. 

· Why doesn’t claim preclusion bar this litigation? Same parties b/c of privity, valid final judgment. BUT multiple coupons – first suit involved some but not all. Only some sued upon in first lawsuit, so claim preclusion wouldn’t work. Wasn’t the same transaction. 

· In the first litigation, never proved he offered value for them. Just because value wasn’t proven on some of them, it doesn’t necessarily mean that value wasn’t offered on other ones. Issue is not whether there was fraud, was whether value had been given for particular coupons – and that hadn’t been decided in first litigation

· Current approach different -- Look at all factors in play to determine whether issues are identical, including things like would it be reasonable for parties to produce all available evidence, time difference, etc,

· Muddies waters, because Cromwell is very logical. Current restatement doesn’t make it clear that result in Cromwell would be the same today. 

· Cromwell – this really was an attempt to get a second bite of the apple. Why else split them into two groups? Modern view would be different, probably.

· So what are the pros and cons?

· Broader rule will increase efficiency of litigation. Force parties to litigate everything in one forum at one time, finality. 

· Two shades of actually litigated requirement

· Identity of issue – must be same as issue in first litigation to get collateral estoppel. In order to make that distinction, need to figure out what level of generality you want to use to make sure issues are one and the same. If could show Cromwell regular in business habits, always buys and sells the same way. If county proves that status of coupons in second lawsuit conforms with usual business practices? Most courts would say that issue preclusion would not attach. Difference between evidence and the issue. Ultimate fact is preclusive, but not mediate fact. 

· How do we know what was actually litigated? What record of the case will be sufficient to show that the issue was actually litigated? Vestal/Hazard debate.

· Bright line rule, look at pleadings? Vestal.

· Want to look at pleadings but also other motions in the case, perhaps what was brought forward in discovery, formal admissions by the parties? Hazard approach, tends to be approach that most courts take to find out if matter was actually litigated. 

· What realllllly happened? If something just appeared in pleadings, no one really cared about it or thought about it, then not bound. 

· Have to think about what kind of litigation first lawsuit was? Where did the issue come up in first lawsuit? 

· Govt brings criminal charges against defendant, defendant is acquitted. Gov’t brings civil charges, D says that government should be precluded on issues, just a rehash of criminal case. Traditional answer is – D can’t get issue preclusion, at least as to say, liability, because of standard of proof. So question of ‘more likely than not committed fraud’ was not adequately litigated. 

NECESSARILY DECIDED
· Rios v. Davis
· Popular Dry Goods sues Davis for damages to truck. Davis impleads Rios. First case – Popular, Rios and Davis all guilty of negligence. Contributory negligence. Nobody can recover anything. 

· 2nd time – Rios sues Davis. Popular not in lawsuit. Davis claims res judicata

· Finding in first case – adverse to Rios, bad to be found negligent, but Rios couldn’t have appealed. Courts don’t review findings, they review judgments, and judgment was in favor of Rios, because Davis was also negligent.

· Holding: Davis can’t estop, because in prior action, jury’s finding that Rios was negligent was not necessary to the judgment. Easiest way – run a counterfactual inquiry. Rios’ negligence was not necessary, because if finding had been the other way around – not guilty of negligence – judgment in that action would have been exactly the same. 

· Court also makes the point that Rios could not have appealed judgment in first action because it was in his favor. Not being able to appeal the first judgment means that even if it was completely erroneous, Rios never had an opportunity to argue that they were incorrect.

· Situations in which party to be estopped could have appealed – alternative holdings supporting a judgment, judgment is adverse to party to be estopped. Current second restatement—if alternative holdings, neither is preclusive, because each taken individually is not necessary to the judgment.

·  Reason for denying preclusive effect is generalizable to requirement of issue being necessary – if there are findings not necessary to judgment, they may not have been as well thought through, carefully considered, and therefore should not be give preclusive effect. 

REQUIRED QUALITY OF JUDGMENT
· Even if issue was actually litigated and necessarily decided, not every judgment gets preclusive effect. In RJ, judgment had to be valid, final, and on the merits. 

· Default judgment – has RJ effect, but should it also result in collateral estoppel?

· Default judgment, anything necessarily decided? 

· Negligence by default – plaintiff couldn’t have won without showing duty, breach, causation, harm.  Doesn’t seem like anything was actually litigated, but perhaps to the extent it occurs in default proceedings, it was. Necessary to judgment, yes.

· Incentives – much greater incentive for defendant to show up and fight

· First complaint for $10K, will cost much more to defend than to take a default judgment – don’t want to give preclusive effect here. 

· Consent decree – these are findings that the parties sat down and wrote, not something court makes up. Even though there was not trial or judicially-based finding, parties engaged in it. Preclusive effect can attach to those kinds of findings. 

· But what if it’s entirely clear that defendant would never agree to any finding if any of them would have preclusive effect? Contract enforcement.

· Agency – test is usually if agency was acting in judicial capacity – did they proceed by giving notice to the parties that would be bound by the decision? Did they have the right to present evidence in support of the case, have other things that make it seem courtlike? Initially, courts were really reluctant to give agency decisions preclusive effect. Federal courts still moody, state courts more open to it. 

PERSONS BENEFITTED AND BOUND BY PRECLUSION

DECLINE OF MUTUALITY DOCTRINE
Early form of issue preclusion rested on a concept of mutuality. A prior factual ruling could be applied to a future suit if, and only if, the determination of fact could be deemed binding on both parties to the dispute.  Doctrine relaxed defensively in Blonder-Tongue Laboratories v. University of Illinois Foundation. Now P can’t sue multiple defendants on same issue, even if later defendant not bound by first judgment. Defensive non-mutual collateral estoppel.
· Parklane Hosiery Co. v. Shore
· Offensive non-mutual collateral estoppel

· Parklane and several of officers sued by SEC in fed court in a civil suit. No jury because SEC is seeking equitable relief, and after trial, court finds that Parklane’s statements to investors were materially false, enters judgment accordingly. 

· Private plaintiff seeks partial summary judgment on this question. If private party had been party to SEC action, would have been straightforward, preclusion uncontroversial. But private plaintiff was a stranger. 

· Court decides not to reject mutuality altogether – allows broad discretion to courts. General rule is that where Ps could have joined in previous action or it would be unfair to D, trial judge should not allow the use of offensive non-mutual collateral estoppel.

· Leaves the question – what are signs of unfairness?

· Could P have joined?

· Deal with incentive problem. Defensive – provides incentive to P to join all Ds in one suit, because P might be prevented from suing them later if they lost the first time. Offensive won’t produce judicial economy – incentive to plaintiff to wait and see how first litigation turns out. 

· Lack of incentive in first action for defendant to litigate and defend itself vigorously. 

· Circular – ground rules for preclusion will affect incentives.

· Prior judgment being invoked offensive by plaintiff inconsistent with other decisions

· Curry hypothetical – Ps 1-25 lose lawsuits, P 26 wins, P 27 invoke non-mutual collateral estoppel. No court will allow ONCE in the Curry hypothetical.

· Procedural opportunities that were not available to the D in the first action that are now available, and might lead to a different result in the new action.

· Rehnquist dissent: 
· 7th Amendment problem. 

· Note

· Pennoyer/DP – when judgment invoked against a party, basic principle of due process that you are not bound by a prior judgment unless you were a party to the judgment, had notice/opportunity to be heard. Follow through even to nonmutuality cases. This is why D can’t estop P2 if P1 loses – can’t be bound unless you were a party to it. 

· DNCE – P1 sues and loses against D1. D2 can estop P1 if the issue is the same. P1 could not estop D2 if he had won against D1 on the same issue. 

· ONCE – P1 sues D1 and wins. P2 can estop D1 on same issue. D1 could not estop P2 if P1 had lost.

FEDERAL/STATE PRECLUSION

General conclusion is that state courts should give full faith and credit to federal court judgments does not determine what rules of preclusion should apply. Agreement that federal preclusion rules apply in state court when prior federal court judgment included a federal question. Should federal preclusion rules define the effect in a subsequent action of a prior federal judgment decided state-law claims? 

· Semtek International Inc. v. Lockheed Martin Co. 

· Semtec sues Lockheed Martin in CA state court on breach of contract and tort claims, Lockheed removes to CA DC on diversity. DC dismisses on merits and with prejudice because CA statute of limitations had run. Semtec decides to go after Lockheed in a jurisdiction where statute had not run. MD has longer SOL. Lockheed is a citizen there. Lockheed can’t remove to federal court on diversity grounds. 

· RULE: Courts must apply the preclusion law of the forum state of the prior action to determine the preclusive effect of prior diversity actions. 

· Preclusive effect of federal court judgments in federal common law. Generally, federal common law invoked to ensure federal interest in uniformity of decisions. Boyle. So how does Semtec rule lead to uniformity, since rule on it’s face requires federal courts to piggyback on state courts?

· Federal interest at stake is an Erie guided interest. It’s in avoiding forum shopping and avoiding forum shopping, preventing inequitable administration of laws. You protect that interest by adopting state rule where federal court sits. 

· Uniformity is better severed by having claim preclusive effect apply whether dismissal is considered by state and federal courts. If your state law claim is dismissed, preclusive effect is the same.

· Takeaway -- federal common law is invoked when there’s a need for uniformity. True generally, but important thing to remember is what federal interest is being protected. That’s going to guide everything else. Uniformity, but not in the sense of having one nationwide rule, uniformity in the sense of preventing forum shopping, and way you serve THAT interest is by the opposite of uniformity, federal courts piggyback on state court rule.

· Maryland court has to give preclusive effect to what CA court did. If it was state court, MD would have to do it. Shouldn’t matter if in state or federal court.  (Assuming that CA has a rule that dismissal for SOL purposes is not destruction of claim, we won’t allow you a remedy here, but some other court can do it.)

JOINDER
· Rule 19a – Persons to be joined if feasible

· Parties must be amenable to service of process and must not destroy subject matter jurisdiction

· If feasible, join

· Parties who if not joined, means court can’t fairly adjudicated between existing parties

· Parties who may have claim hurt if not in case because

· he can’t defend his interest 

· would leave any of the persons already in the case subject to risk of having multiple litigation or inconsistent obligations. 

· Rule 19 parties – strangers who’ll be harmed if they aren’t in, but actually, many of 19 cases consider fairness to parties already in the case. 

· 19b – Determination by Court Whenever Joinder Not Feasible

· If missing party cannot be joined,  court can decide whether to let the action proceed or dismiss it because the missing party is indispensable.

· Rule 20

· All persons can join as Ps/Ds if they have a right to relief/rights asserted against them arising out of the same transaction and common questions of law and fact will arise.

· Provident Tradesmens Bank & Trust Co. v. Patterson

· If Dutcher joins, no diversity. Lynch, Smith, Harris, PA. If you going Dutcher, PA. Goodbye subject matter jurisdiction. COA says Dutcher indispensable party, his insurance policy has finite limits, someone else calling on it mean he has less coverage.

· When court reaches conclusion that party is indispensable –  parties can’t join owner of car in fatal crash, because it would destroy diversity – action would be dismissed.  SC reverses conclusion that car owner was indispensable

· Whether or not party is indispensable is conclusion and not prong of the analysis, so court looks to factors listed under rule 19(b). So court teases out principles guiding those.
· Insider interest

· P has interest in having forum

· D already in lawsuit, interest in not having multiple litigation

· Outsider interest

· Whether or not this judgment would impede his interests for another judgment

· Public interest in courts for a complete, consistent and efficient settlement of dispute

· Court goes through interests and concludes that, weighing factors, owner of car doesn’t have to be present in the litigation. Court can proceed to judgment without his presence. 

· Court says – these lawsuits are never going to end, Court does handwaving and ignores. Concerns for efficiency – since it was already decided on first suit

CLASS ACTIONS

OVERVIEW
Joinder a prelude to class actions – response to situation when it becomes really difficult to join all parties that should be together in one lawsuit. Difficult to serve process, get jurisdiction, too hard to track down everyone – How do you get everybody at one table to resolve dispute?

Rule 23

· 23(a) – Prerequisites to a Class Action

·  Numerosity: Members of a class are so numerous that joinder is impracticable or impossible.

· No hard and fast rule for too numerous

· Commonality: Questions of law or fact common to the class.

· Typicality: Claims of representative must be typical to the class.

· Adequacy: Representation has to provide adequately for interests of class. 

· Class representative will competently guide litigation or seek expertise of someone else to do so. Determinations usually boil down to battles about counsel. Is class counsel retained by named plaintiff able to do the job?

· 23(b)(1) and (2)
· If you’re in a 23(b)(1) or 23(b)(2) class, you can’t get out if it. If it satisfies 23(a), it’s properly certified and members of the class are bound by the judgment, come hell or high water

· 23(b)(1) – prejudice classes

· Some person with an interest in the matters being litigated could be subject to inconsistent judgments or might be unable to protect interests.

· Limited fund class actions – 10 million policy, limited. Lots of claimants on policy, first couple people who collect, end will get screwed. Resolve this by bringing a 23(b)(1) class action.

· 23(b)(2) - Injunctive class action – civil rights – suits where equitable remedies are sought. 

· 23(b)(3)
· Distinction between 23(b)(3) classes – opt-out class. 

· Gives members of class opportunity to exit if they wish to. Often used in high stakes tort litigation, antitrust, etc. Higher damages – in typically big opt out class, defendant can be on the hook for billions of dollars. P’s lawyers can get 100 millions of dollars in contingency. Whenever money, lots of interest. 

· Must still satisfy 23(a), but adds new requirements:

· Predominance

· Questions of law and fact predominate over any questions affecting only individual members

· Superiority

· Class action is superior to other available methods for the fair and efficient adjudication of the controversy

· Castano v. American Tobacco Co.
· 23(b)(3) class action. P sued tobacco for fraudulently failing to inform smokers that nicotine is addictive. Damages solely for the injury of nicotine addiction

· Certification is not class/no class – can be with respect to some pieces of the case and not other pieces of the case. 
· 23(c)(4) – rule says clearly that court can carve out particular issues for class treatment but not other issues. 
· 23(c)(5) – can divide a class into subclasses for treatment under the rule. 

· Certification is sometimes the big question – if court certifies class, then litigation can go forward, but D is probably going to settle rapidly. If it can’t be certified, might be the end of the litigation. Generally certification seen as a win for the Ps.

· Class decertified.

· Problems with predominance

· Certified class without looking into fact that if common issues would predominate over individual issues. Reliance is an element of fraud is individually determined, may be a key issue here, class determination won’t work.

· Doesn’t take into account variations in state law

· Antitrust cases, wouldn’t matter, because it’s federal law. This is just a plain ol’ state law case in federal court. Tort is fraud. Under Erie, you have to look to individual state law. DC didn’t think about this, never went through state law analysis. COULD be okay, but nobody ever looked at it.

· Problems with superiority

· Didn’t decide how trial could be conducted, on individual or class basis. Have to show that class action will be superior to other methods of adjudication. Even if it turns out that there are common questions for class, you’d have lots of mini-trials for individual determinations. Might not be saving any determinations with class action device. Class could get decertified after trial if it’s a real mess. 

· Court of appeals also says – this is the kind of novel immature tort that probably shouldn’t be certified as a class at this stage anyway. We don’t know at this point how to try these cases. 

· Unfairness to defendants, but also to plaintiffs – they lose autonomy when dragged into this proceeding, especially when court thinks that they could have brought their own lawsuits. Punitive/large comp claims available, etc. being lumped in, individual P losing autonomy to control litigation. 

DUE PROCESS

· Hansberry v. Lee

· Landowners don’t want land sold to black people. Covenants run with land – issue here is restricted ownership. At time of Hansberry, these agreements are perfectly legal and enforceable in theory. By own terms, agreement had been null and void, because 95% of Ps had never agreed. However, agreement upheld in previous case. 

· Although stipulation wasn’t strictly actually litigated, still issue preclusion prevents re-arguing the 95% threshold hadn’t been met.  IL SC holds that Hansberry bound. Doesn’t matter if it was decided wrongly, correctness not the question. It was a class action, Hanberry was in the class, already been decided, bound by judgment.

· Hansberry argues that he had not been in the previous action. Not parties, not named, not in privity.

· SC reverses – 

· If you have a case in which there’s a common interest, and those members who share the common interest who are not actually parties to the lawsuit are nevertheless fairly represented by those who are in the lawsuit, have an exception to the usual requirement that party is not bound by a judgment unless he’s named and served.

· Party is entitled to day in court, but doesn’t have to be an actual day in court – virtual day in court. How do you know if that’s sufficient?

· Look to interests. May be fairly represented by party doing the litigation in the lawsuit

· Interest of Hansberrys were different – he doesn’t want covenant enforced, while Ps in previous litigation definitely wanted covenant enforced.

· If you conclude Hansberry was a member of the class, you get absurd results. If only thing that unites class is the fact they all own property under the class, then D in previous litigation would have been in the class. P and D both in the class, stupid. Then class isn’t really a class, Hansberry not represented by plaintiffs. 

· Hansberry, while it seems like a limit on class actions, actually expands them. Anything in theory can be a class action so long as you have a sense that interests and representation are adequate. 

JURISDICTIONAL ISSUES

· Phillips Petroleum v. Shutts
· Landowners suing company for interest on land leased by Phillips for natural gas removal. 33,000 members of class, 3400 opt-out, decide they’re going to go in alone. Send notice by first class mail

· Kansas trial court judge applying Kansas law, they’re lazy.

· Phillips: two main arguments against certification.

·  Class treatment on wrong on PJ grounds, saying that PJ over plaintiffs violated since they have no connection with the forum. IS minimum contacts.

·  KS can’t use its own law when only tiny fraction of interests involved have any connection to defendant.

· SC doesn’t think much of PJ argument, because at the end of the day, PJ is typically seen as a protection of the defendant, because defendant is the one that bears the serious burdens of being dragged into court to litigate.  Class members – at least P class members – don’t have to do that. Lower burdens on shoulders of class members, can be lower levels of procedural protection. Kinds of protect that PJ provide are provided through other parts of class action mechanism – ability to opt-out and go one one’s own, and careful oversight of judge, as well as lawyers, to make sure that everything is okay. The balance pursues court that there’s no DP violation b/c of lack of PJ

· SC more concerned with choice of law question. With class this big, touching so many interests so widely dispersed, violates due process and to some extent full faith and credit for forum state simply to apply it’s own laws. Violates DP with a careful examination of interests, sends case back to lower courts on choice of law question. 

· Things left open – 

· Is an opt-out always required? Court seems to suggest so, but doesn’t actually answer question. 

· How do we figure out what qualifies as adequate choice of law analysis?

· KS Supreme Court finds that all other laws comport materially with KS law and applies it anyway. Forum courts likely to engage in that kind of analysis. 

SETTLEMENT CLASSES

· Anchem Prods. Inc. v. Windsor

· Class – commonality is that Ps were all adversely affected by past exposure to asbestos products made by Ds. 

· Class not intended for trial. All agree to settle. Rule 23(e) says that before a class action can be settled, a settlement must be judicially approved.
· Overall concern -- there will be collusion among plantiff’s lawyers and defense’s lawyers. Concern about reverse action – D’s lawyers shopping around fo rP’s lawyers that will settle for the least amount of money.  Concern about loyalty of P’s counsel and ability of plaintiffs to be protected by adversarial system.

· DC certifies class, 3rd circuit decertifies class. 

· Question to SC – whether the lack of trial should make any difference when this was a case that was never going to be tried, only going to be settled? Court is Constano had said that if something’s so big it can’t be tried, you can’t certify the class. Court of appeals in Anchem picks up that reasoning and suggests that because this case has so many interclass conflicts, this case similarly could never be tried. SC disagrees and says, no no, when a case is going to be settled and not tried, we don’t look to what an eventual trial will be like. Mere fact that the case would not be easily tried is not enough to defeat certification. SC says, yes, it matters because court doesn’t have to consider whether the case, if tried, would present intractable management problems

· So why is certification improper? 

· 23(a)4 – concerns about adequacy of representation, divergent interests among class, no subclasses, currently injured have very different interests and goals from future claimants. Those who are currently injured want money now. Future interests want money later, want to make sure there’s a pot of money down the road that will be large enough to compensate you. Adjustment for inflation, ability to adjust expectations as technology, etc. family members whose loss of consortium claims were extinguished were left with nothing. 
· Also, because not cohesive enough, can’t say that predominance requirement has been met. Proposed class has to be sufficiently bound together by common interests that it “warrants adjudication by representation” other requirements under rule 23 not met. 

· So what do we do? 

· Leave it to Congress  – if class is cohesive enough, we’re willing to shoehorn resolution into adversarial litigation. But once it becomes harder to shove massive divergent group into the model of a vs. b, courts then don’t know what they’re doing, acting like legislature. Courts aren’t going to do it. 

· Breyer dissent: says court didn’t give settlement enough weight – this was full and fair arms length negotiation. Might be problems with adequacy of representation in other respects, but can’t buy that without further development by court of appeals. 

· Breyer likes the settlement – get a good probability of money at the end of the day, save on litigation costs, avoid statute of limitations b/c Ds are giving it up this is HUGE because things take time to develop. Ds are also going to waive defenses to liability. Also overcome claim preclusion because you can come back if you go from asbestosis to mesothelioma.

· Ortiz v. Fibreboard Corp. 

· Ds and Ps trying to get global peace for asbestos exposure, but D has limited resources – insurance policies and value of firm, pool that into a fund.

· Prejudice class – 23(b)(1)(b). SC decertifies.
· Court rests on two main problems –

· Inclusiveness of the class

· Who’s in – people who have present claims but haven’t filed; and those who can’t file today but could do so down the road.

· Some people excluded – anyone who settled, people with pending suits. Too many excluded.

· Fairness in distributing the monies to those who are in the class

· With dividing line of 1959 – that’s when their insurance changed. Insurance for this with pre-1959 exposure is much higher. They’re losing out if it’s being redistributed to every class.

