Civil Procedure Outline.  McKenzie.  F07.
I. Background Considerations. 
A. Purpose of Procedure. Procedures channel government power, justify it and legitimize it.  It standardizes disputes in a way that the parties can accept and in a way that suggests to the public that power was properly used. 
B. Substance v. Procedure.  

i. Statute of Limitations

1. Procedural

a. Promotes accuracy of decisions within the courtroom

b. Court’s interest in saving time and efficiency

i. Does not have to spend additional time on older claims

ii. Fewer claims

2. Substantive

a. Temporal limitation on a substantive right (rights exist in a number of different dimensions (who can enforce, what the right governs)

b. Affects how people behave

i. Stabilizes social relationships

ii. Protects important economic interests

C. Criminal v. Civil.  See Class Notes Pg. 2

D. Authority for Fed. Courts.  Article 3 of the Constitution sets up the federal court.  Judges have life tenure and their pay cannot be decreased. 

E. Law of Standing.  Not a party, no interest(cannot sue.

F. Due Process as set out in fifth amendment for fed, and fourteenth for states limits the behavior of courts.  Wary of procedures that are arbitrary and therefore unpredictable,  processes that cut off participation, and those that do not promote accuracy.

G. Procedural systems are supposed to pursue values of dignity, rationality, participation, accuracy, equality and efficient. 

II. Personal Jurisdiction.  Courts power over the people or things involved in the lawsuit. 
A. Territoriality

i. Service of process to a defendant out of state is unavailing. “Process from the tribunals of one state cannot run into another state and summon parties there domiciled to leaves its territory and respond to proceedings against them.” Pennoyer (No Jurisdiction)

1. Principles:

a. State has exclusive jurisdiction and sovereignty over persons and property within its territory.  (formalistic- what matters is presence in the state at the time of service)

b. No state can exercise direct jurisdiction and authority over persons or property without its territory.

2. Collateral attack narrowly allowed if the first court did not have the power to enter the judgment.  (8 yrs. after default judgment, Neff collaterally attacks)
3. P.H.: Circuit ct.: Neff won because of defect in affidavit.

4. Sub. Service by Pub has little chance of being seen and would be constant instrument of fraud and oppression. -->unfair.  Though not basis for decision.
5. In dicta, drafts on the power aspect of service of process onto the due process clause. 
6. Quasi in rem jurisdiction blessed by Pennoyer.  

B. Exceptions to Territoriality. 

i. Full Faith and Credit Clause.  So long as a judgment is valid (entering court has jurisdiction) other courts must recognize. 

1. Requirement for states found in Art. 4 Sec. 1

2. Requirement for Fed. found in federal statute analog, 28 USC § 1738

ii. Jurisdiction Over Own Citizens

1.  State has jurisdiction over its own citizens even if served elsewhere. Milliken (Jurisdiction)

2. US courts have jurisdiction even if service made while citizen is in a foreign country. Blackmer (Jurisdiction)

iii. Civil Status Determinations of One’s Own Citizens.  A state retains the power to determine the status of one of its citizens towards a non-resident

1. Ex: Divorce via abandonment would be upheld, and this would include property that would be divided between them even if mr. not notified.

iv. Consent.

1. Appoint someone to take service for you. (Have to designate agent to set up business, service on agent would be a valid process under Pennoyer)

2. Corporations under Pennoyer treated as resident of the state that charters them.

v. Some Possibilities of Suit under Pennoyer.

1. Attach

2. Serve in State
3. Sue in the D’s home state [Problems: D home state not good at applying p’s laws, witnesses, home town bias, cost of suit]
C. Expanding Jurisdiction through Consent to Service of Agent. 
i. Implied consent  to service of agent through state law re: drivers is ok.  Jurisdiction(consent and presence.  Hess v. Palowski (Jurisdiction)  Statute: Drive( state assumes that consent to authorizing the registrar to accept service with regard to an incident arising out of driving
1. Presence and consent expanded from Pennoyer to include notions of fairness and convenience

a. Statute limited to actions arising from driving

b. requires actual notice
c. statute contemplates necessary continuances
2. Attempt to recognize deeper logic of sovereignty: state interest in protecting own citizens. Resident and non-resident placed on same footing
3. Difference between formal and implied appointment is not substantial with respect to the due process clause.

4. Distinguish from Businesses. Mere transaction of business does not imply consent to be bound by the courts, but states can exclude business but cannot exclude people because of the privileges and immunities clause of the Constitution

D. Minimum Contacts

i. To obtain jurisdiction without presence you only need minimum contracts with it a state such that the maintenance of the suit does not offend “traditional notions of fair play and substantial justice” International Shoe (Jurisdiction. Specific.)

MINIMUM CONTACTS

1. Contacts: Systematic solicitation of business, continuous flow of products, salesmen living there, displays of samples, and rented display rooms, large volume of business 

2. Specific (d’s contacts with the state give rise to the suit) v. General Jurisdiction.  If the suit is related to contacts, need a lower level of contacts, but if the suit is unrelated the contacts must be substantial, continuous and systematic.

ROLE OF FAIRNESS
3. Could have gone to Washington courts to protect their interests and they did get a sub. benefit from doing business there. 

4. Estimate of inconvenience of trial should be taken into account in determining if it satisfies due process
5. Notification.  Fine to give to salesman
E. Long Arm Statutes, Due Process & Specific Jurisdiction
i. Contract+ manifest interest of the state(jurisdiction.  McGee v. International Life Insurance (Jurisdiction) Scotus
1. CA had manifest interest. 
a. If beneficiary lived out of state, her state would probably not have jurisdiction.  That state would have an interest in making sure that their citizen did not get stiffed, but the creation of a contract surrounds the insured and that state has the interest.
2. Contacts

a.  entered into contract

b.  sent premiums from state

c. lived there when died

d. ok that there is not office or agent

e.  no solicitation of business
f.  only contract in the state 

3. Long Arm Statute.  CA Unauthorized Insurer’s Process Act.  The Act subjects foreign corporations to suit on insurance contracts with in-state residents.

4. Order of operations.  Unclear whether you look at contracts and then convenience analysis or if you do it all at once.

ii. Gray v. American Radiator (Jurisdiction)
Supreme Court of Illinois
1. FACTS.  Titan ->American-> ? ->Plaintiff using valve.  Valve manufacturer in Ohio, incorporated by American into a water heater by American, and in the course of commerce sold to consumer in Ill. Suit brought against Titan manufacturing and others.   Summons issued and duly served on Titan’s agent in Ohio. Titan trying to be dismissed for lack of jurisdiction.
2. Order of Operations
a. Does Long Arm statute govern? 
i. Ill. requires that people who commit tort in Ill. submit to jurisdiction. “place of a wrongs is where the last event takes place which is necessary to render the actor liable”
b. Does it violate Due process?
i. Fair and reasonable in the circumstances? Act or conduct that invoked the benefits and protections of the state?
1. Volume of business not the only way to form connection.  Sufficient if the act or transaction itself has a substantial connection.
2. Reasonable inference that business results in sub. use -> enjoys benefit of laws
3. Sold in contemplation of their use in that state (almost a foreseeability test)
4. Due process supports jurisdiction of court most conveniently settle their dispute
ii. Reasonable Method of Notification?
iii. Does not satisfy the long arm statute because the conduct was too remote to say the tortious acts were committed in Ill.  Green v. Advance Ross Electronics Corp.  (No Jurisdiction)
1. FACTS. Tx. Resident that worked for Ill. corporation is being sued for in tort for diminution of company funds.  All of his corporate responsibilities took place outside of Ill.
2. At odds with Gray, because in both cases the harm was felt in Ill.  Consequences of Gray’s conduct are too remote from misconduct of Green to support the conclusion that the tortious acts complained of were committed in Ill.  Does not fall under long arm statute.

3. Consequentialist argument as in McGee.  Fear that would allow corporation to sue any employee anywhere at company headquarters.

iv. Defendant must purposefully avail itself of the privilege of conducting activities within the forum state.  Unilateral activity by those claiming some relationship is not enough.  Hanson v. Denckla (No Jurisdiction)

1. FACTS. PA resident establishes a trust with DE corporation and later moves to FA.  When in FA changes beneficiary to grandchildren of her third daughter.  Two other daughters trying to claim trust is invalid and assets should fall to beneficiaries under the will (them).  Suit brought in FA.  Scotus held that FA court did not have jurisdiction over the trustee, an indispensible party to the litigation.
2. Not enough that state is the center of gravity of the litigation.  If there is an indispensible party, they must have jurisdiction over them. 

3. No solicitation as in McGee

4. Warren(majority): Level of contacts needed for jurisdiction is much higher than that needed for rule of law.  Black Dissent:  Should move more in tandem with each other

5. Black Dissent. Seems to be looking for the best state?

v. You have to reasonably think that you could land in court somewhere else, not just that your products will be used there. Worldwide VW v. Woodson (no jurisdiction)
1. FACTS.  Robinsons were driving from home in NY to their new home in AZ.  Rear-ended in OK, causing a fire that left them seriously burned.   Suing on defective design and placement of the gas tank. Joined Audi (manufacturer), Volkswagen (importer); petitioners: World-Wide (regional distributor) and Seaway (retail dealer).   The court finds that the petitioners had not contacts, ties or relations with OK. OK has a to the max long arm statute. 

2. Due Process concerns.

a. Foreseeability alone has never been a sufficient benchmark for personal jurisdiction under Due Process.  Rather, the defendant’s conduct and connection with the state must be such that he should reasonably anticipate being haled into court there. 
b. Due process clause, by ensuring the “orderly administration of the laws” gives a degree of predictability to the legal system that allows potential defendants to structure their primary conduct

c. While strong focus on D, Court says “Reasonableness” and “Fairness” considerations include:

i. Burden on the D

ii. Forum state’s interest

iii. P’s interest in obtaining convenient and effective relief

iv. Interstate system interest in most efficient resolution

v. Shared interest in furthering fundamental social policies

3. Reasoning

a. Purposefully avails itself of privilege of conducting business(notice that subject to suit.
b. Cites Gray as talking about a case in which they have the reasonable expectation that they will be purchased by consumers in the forum state.  Otherwise not really purposefully availing itself of the privilege of conducting activities within the state.

c. Consequentialist- Every merchant would be amenable wherever a chattel goes.

4. Criticism

a. Hard to apply.  How do you foresee being haled into court?

b. Def focused.  Interests of state fade. 

c. So much focus on contacts rather than fair play and justice, may expand jurisdiction

d. Circular- d’s expectations depend on courts

5. BRENNAN, Dissent

a. Overemphasis on contacts, should look to whether the maintenance of the suit offends notions of fairplay and substantial justice

b. Intended that car will move, purposefully injected into stream of commerce.  Though, admits contacts are low.

c. OK sovereign interest. 

vi. Def’s contacts rule almost exclusively. Keeton v. Hustler Magazine (Jurisdiction)
1. FACTS:  Keeton resident of NY.  Hustler incorporated in OH, and suit filed in NH (only place not time barred and gets nationwide damages).  Mag. has some circulation in NH but small compared to the rest of the nation. 

2. Lesson that D’s contacts rule almost exclusively. 

3. Could respond by saying that it is the choice of law that is unfair, and not the jurisdiction

vii. Do not look at the underlying issue in determining minimum contacts.  Calder v. Jones (Jurisdiction)
1. FACTS.  Enquirer published on article about Jones saying that she had been driven to drink.  Author and editor contest. CA personal jurisdiction.  CA has to the max statute.  Editor and writer suggest that first amendment should play a role in the minimum contact analysis.
2. Intentionally written article, Jones CA resident, CA has huge market for enquirer-> foreseeable that they would be hailed into court.

viii. NYTimes case where they did not allow Alabama to have jurisdiction because it would have had a huge chilling effect on the first amendment.

ix. Purposefully acting, such that you cause an effect in the forum state is not enough.  Kulko v. Superior Court (No Jurisdiction)
1. FACTS.  Father buys daughter one way plane ticket to her mother in Cali.  Mother wishes to sue him to modify the agreement in Ca. 
2. By sending his children to California, appellant did not purposefully avail himself of the benefits and protections of California law.  Domestic, did not gain financial benefit. 

a. Rejects argument that he saves money by having daughter in CA- diminution in value of household costs from her absence in NY, not her presence in CA.
3. Three day elopement and 13 year old contact are ignored.  Stale contacts.  Relates to foreseeability.

4. Court looks to the nature and quality of the contacts. 

5. Court rejects the effects test because that approach only applies to wrongful activity without the state causing injury within or commercial activity affecting in state residents where it would not be unreasonable.

a. Drawing a line between tort and family law case.  Want single judgment in family law case.
x. Burger King v. Redzewicz (Jurisdiction)

SCOTUS 1985

1. FACTS. Michigan franchisee is sued by Burger King in Federal Court in Florida. They want to collect back rent, fees and damages for unauthorized use of trademarks. BK has business office in Michigan.  Only contact between Rud and FA was basically when his partner went to BK school on his behalf.  Satisfied long arm statute.
a. P.H.: On appeal, Red had already lost on the merits but was asking it to be thrown out for lack of jurisdiction.  11th throws out, saying that jurisdiction is unfair. SCOTUS says jurisdiction was valid.

2. Test.  Court says that d had to have purposefully established min. contacts and then whether it would comport with fair play and substantial justice (looking at five factors under worldwide).  They can make up for each other a little bit.

3. Contacts. 

a. Contract (clear that Miami headquarters was behind it) and stated that K would be deemed entered into in FA.

b. Choice of law provision for FA
c. Communication with MI when relationships started to sour

d. Substantial and continuous contact

i. Way to cabin jurisdiction
e. ASIDE: Contract case v. Tort.  Think of negotiations as purposeful availment, and if lengthy, continuous contact

4. Other. 

a. Received fair notice from contract documents and course of dealing that he might be hailed to court there.

b. No rigid test, and there are rules to prevent big corporations from automatically getting default judgments.

c. Received benefits and protections of the forum laws.

5. Stevens dissent.  Argues that at the end of the day it would be unfair. 

6. No discussion of interstate federalism. Orderly administration of the laws not that relevant.

7. Strategic way to get into MI earlier.  Know there will be a lawsuit you could go to MI and ask for a declaratory judgment.

8. In Fed courts, but still matters that he had minimum contacts with FA because when suing in diversity the court acts as though it is a state court.  
xi. D’s awareness that a stream of commerce may or will sweep the product into the forum state does not convert the mere act of placing the product into the stream into an act purposefully directed  toward the state. Asahi Metal Industry Co. v. Superior Court (No Jurisdiction)
1. FACTS. Zurcher’s tire blows out. Other claims settled and now just Cheng Shin, a Taiwanese company, suing a Japanese company, Asahi, for indemnification from an earlier wrongful death suit, in California court.
2. O’Connor Plurality.  Four sign on that the new test for minimum contacts requires purposeful direction by def of goods or services towards the forum states. 
a. Put their products in the stream of commerce but they needed to purposefully direct their wares towards CA (higher standard than Worldwide)

i. Do not have office

ii. Do not operate within ca

iii. Do not design products for the CA market

iv. Does not provide channel for reg. advice

v. Do not advertise

vi. Do not have distribution chain of their own

vii. Not enough that they indirectly benefit

b. Five factors (mentioned in worldwide) would establish unreasonableness even apart from contacts . 

c. In considering the Five Factor Balancing test, the last factor- the interests of the states severally in furthering social policies- the application has special bearing in an international relations context (consider the interests of other nations) where the states together and separately do not have much interest in maintaining suit

3. Brennan and total of four judges rely on worldwide vw: stream of commerce +expectation that goods will be consumed is enough for min. contacts

4. Stevens.  No conclusion re: min. contacts, but do not need one because jurisdiction would be unfair in any event.

5. Notes

a. Distinguishable from Gray- two non-us parties
b. Case does not further CA interest in making things not blow up.  The other case did. 

c. High burden on D

d. Not that strong of an interest of P of securing CA court presumably
F. General Jurisdiction.  Contacts are so high that you do not look towards reasonableness and fairness.
i. Perkins v. Benguet (General Jurisdiction)
1. FACTS. Shareholder (nasty marital dispute 20+ years) sues Pilipino Company in Ohio, where they had been temporarily headquartered during the war.  The suit relates to company’s outside of Ohio.  CEO served in Ohio.  CEO writes checks, correspondence, directors’ meetings and holds bank accounts with substantial balances in Ohio.
2. Ohio de facto company headquarters->activities are continuous and systematic.  

3. Court does not dwell on the fact that P is not from Ohio.  It does not have to open up the doors to plaintiff but the constitution does not prohibit it.

4. You have to look at the state statutory background just like you do with long arm statutes.

ii. Helicoptoros
1. Wrongful death suit in texas state court.  Helicoptoros crashed in Peru, the company was incorporated in Colombia

2. Contacts with Texas:

a. Helicoptoros had a meeting with a Texas company about a Peruvian contract. 

b. Most of the helicopters from Texas

c. Pilots are sent to Texas for training and got technical advice from Texas.

d. Helicol received checks drawn from Texas bank (but third party unilateral action)

3. Not sufficient for general jurisdiction.  Lawyer should have framed as specific jurisdiction.

G. Technological Contacts

i. Whenever D posts to a website, there is jurisdiction wherever that website is available. Inset Systems
ii. Sliding Scale is the Dominant Test. Zippo Mfg. v. Zippo.com (Jurisdiction)

1. FACTS.  Lighter maker sues zippo.com which provides subscription newsgroup access. 
2. Internet websites are divided into:

a.  D clearly doing business over internet.  Using website to enter into contracts with people in the forum state.  JURISDICTION

b. Interactive websites.  Courts have to look at the level of activity or passivity. MAYBE JURISDICTION
c. Passive websites. Does little more than make info. available to those who are interested in it. NO JURISDICTION

3. Sliding scale usually intended to mean minimum contacts with reference to specific jurisdiction.

4. Here having contracts with 3k individuals who live in PA are sufficient to exercise specific jurisdiction in this case about the messages which the subscribers downloaded.  Doing Business. 
a. Court says they could have denied entering into contracts with subscribers from PA. 

b. Passes the fairness test. P &Forum- infringement happens in PA and outweighs the interest of the defendant
5. Zippo under various tests:

a. Purposeful Direction.  Failure
b. Purposeful Availment. Usually would require some showing that the d either expects or intentionally contemplates use or contact with the forum.  Could argue either way

H. Jurisdiction Based on Power over Property. 

i. In Personam v. In Rem Cases

1. In Rem: Jurisdiction to adjudicate calims concerning rights in property against the whole world.  Classic case would be a title action

2. Quasi in Rem: Jurisdiction to adjudicate the rights of particular people with regard to and through property

a. Claims relating to a property itself and someone’s rights in that property. (roughly the same as in rem)

b. Claims brought against the person, but with attachment to a property, as in Pennoyer

ii. Obligation to pay a debtor clings to him wherever he goes.  [ May mean that the debt can be sought after wherever the debtor is amenable to suit]  Harris v. Balk  SCOTUS
1. FACTS. Harris (N.C. Citizen) owed Balk (N.C.) $180.  Balk owed Epstein (Md.) Instead of paying Balk directly, Harris(who was personally served) paid Epstein under a Maryland proceeding.  Balk commenced an action against Harris in N.C.  Harris asserted that he no longer owed under MD judgment.  N.C. court refuses to acknowledge on the ground that MD court had no jurisdiction over Harris to attach the debt because Harris was only temporarily in the state and the situs of the debt was N.C.  Scotus enforced the judgment. 
2. In dicta, court said that the judgment might have been different if Balk had not been given notice of attachment and an opportunity to defend in Md. action.

3. Nothing but the obligation to pay is attached or garnished.

4. Proceeding is quasi in rem but at the end of the day the judgment that Epstein has in hand is a judgment in personam

iii. Quasi-in-Rem II not ok.  In order to justify an exercise of jurisdiction in rem, the basis for jurisdiction must be sufficient to justify exercising “jurisidiction over the interests of a person in a thing”  (min. contacts per International Shoe) Shaffer v. Heitner
SCOTUS

1. FACTS. Suit brought in DE against some of the officer’s of a DE corporation and their property, 82k shares of stock, were sequestered (stop order on selling).  28 defendants notified by certified mail to last known address and publication in DE newspaper.  21 defendants whose property was seized entered a special appearance to quash service and vacate the sequestration order.

a. DE law states that shares in DE have their situs in DE. Anyone who has shares in the DE company could be attached, not just directors.  Quasi In Rem II.  

2. Reasoning:

a. Recognition that notice to owner required in Mullane inherently recognizes that an adverse judgment affects owner

3. Rationales for QI2:

a. Guarantees a forum

b. International Shoe is Hard to Apply

c. Role of History

4. Min.  Contacts Analysis

a. Holding stock is not related to their activities as directors

b. “Appellants have simply nothing to do with the State of Delaware

c. No reason to expect to be hailed before a Delaware Tribunal

d. No Long Arm Statute that requires directors to consent to jurisdiction in the state (state does not think important, no reason we should hold as a contact)

e. Applying DE law is different from asserting jurisdiction
5. Criticisms

a. Directors of corporations, not just employees

b. Benefits of DE law to directors, is one of the reasons that It is such a magnet for corporations

c. DE courts have a serious regulatory interest

d. Would be better at applying DE law

e. Have interest in developing their own law

6. Powell, Concurrence: Situs of stock being in DE real fiction.  But if the property really was in a state he may have come out differently

7. Stevens, Concurrence:  

a. Notice issue, that just because someone purchases a stock they would not be expected to know that they are subject to suit.  

b. Lose stock or lose ability to contest jurisdiction

8. Brennan, Dissent:

a. Thinks contacts are sufficient.  Has low perception of what is needed for min. contacts.

b. Reasons for maintaining suit beyond min. contacts:

i. Sub interest in restitution for own corporations for wrongs committed against them
ii. Manifest regulatory interest

iii. Interest in providing a convenient forum

iv. No reason to “rest jurisdiction on a fictional outgrowth of that system [Pennoyer] such as the existence of a consent statute, expressed or implied.

iv. Cybersquatting: registering, trafficking in, or using Internet addresses that are identical or confusingly similar to protected trademarks.
1. Federal Statute  (arising under)Creates cuase of action

a. If a court cannot exercise in personam jurisdiction over the cybersquatters, then can proceed in rem against the domain name itself

i. P can sue wherever the domain name is registers

ii. Situs of the domain name is either

1.  the judicial district where the domain name authority is located

2. Where documents sufficient to establish control are deposited with the courts (in practice can file certificate with all the district courts)

b.  Quasi In Rem I (Determines the rights with respect to property against the whole world)( No need to worry about min. contacts

i. Criticism.  Presence Issue.  With intangible property the situs provision obliterates the connection between the forum and the property 

c. If min contacts does apply (most courts says it does), min. contacts with the state or the nation?

d. Upheld in rem jurisdiction in judicial district where the domain names were registered.  Harrods v. Sixty Internet Domain Names (Jurisdiction) Pg. 28 of Notes, 160 of Book
i. FACTS. British retailer v. Argentine concern registered with Virginia company.
ii. Court emphasized state’s sovereign interest in protecting property registered within its borders and the relation of the dispute to the property itself.
iii. Woodluck avoids min. contacts question by interpreting the situs provision of the statute as only establishing constructive control over the suit.  Once you file suit, then you show the documents.  Like an interpleader.  Situs says no interest in settling the dispute and the provision just says have it.  
iv. Hard to reach D, and Plaintiff who needs justice.  Court tries to find a toehold.
I. Refrain on Territoriality

i. Burnham v. Superior Court (Jurisdiction)
1. FACTS.  Man goes to Ca for work and to visit his daughter for three days.  While there his wife serves him with divorce papers.  D argues that his contacts with CA are unrelated to the lawsuit and he does not have min. contacts for general jurisdiction
2. Scalia Reasoning. 

a. Scalia looks to 1868, the adoption of the fourteenth amendment (origanalism).  Done consistently ever since. Look to tradition as evidence of fair play and justice.

b. Makes an argument about legislatures, and not just keep interpreting the baseline of constitutional protections upwards because can easily go the other way.

c. More objective 

3. Brennan Concurrence: Would take independent inquiry into fairness of in-state service rule

a. Tradition provides basis for establishing that people have notice (though Scalia says this is circular)
J. Consent

i. By appearing in order to raise a defense of no personal jurisdiction, one inherently consents to jurisdiction by their conduct. Insurance Corp. of Ireland v. Compagnie Des Bauxites De Guinee  (Jurisdiction)

1. Court refers to this as consent to jurisdiction by estoppel, but would be cleaner to say that court always has jurisdiction to determine jurisdiction

2. Requirement of jurisdiction flows from Due process Clause, not article 3, and therefore like all other rights can be waived. 

3. Failure to comply with discovery requests supports presumption of min. contacts. 

ii. Can consent by contract. 
1. No need to look to min. contacts just the enforceability of the contract. Carnival Cruise Lines, Inc. v. Shute
a. Court does not address min. contacts but looks to whether the forum selection clause is enforceable.  Also reasonable because it gives certainty, carnival has a big interest,  and passengers benefit by reduced fares

b. Criticism.

i. Court does not consider that this may make Carnival free from suit.  This could be the danger of such a focus on fairness to defendant.

ii. Stevens dissent.  Maritime Statute from 1936 makes unenforceable a contract that purports to avoid the right of any claimant to go to a court of competent jurisdiction.   Historical argument that the claim clause is unenforceable.
2. M/S Bremen v. Zapata Off-Shore Co.  
a. FACTS.  Houston-based American Corporation sues a German corporation.  Scotus recognizes the contract clause to submit disputes to London Courts.  Court notes that contrary decision would discourage American business. 

K. Jurisdiction of Federal Courts.  Federal court must have some statutory authority to exercise jurisdiction and it must be constitutional.
i. Rule 4 limits federal jurisdiction because a court cannot exercise jurisdiction of service of process is limited.

ii. Courts generally piggyback on the rules of the state in which they sit.  Generally, limitations of the long arm statute limit the jurisdiction of a federal court.  Three exceptions:
1. Hundred Mile Bulge Rule (4k1b).  Service can extend 100 miles from where the summons was issued for parties joined under rule 14 and rule 19.
2. No state could exercise personal jurisdiction ​+ federal question= federal court can go to the max of the constitution to exercise jurisdiction
3. Has to comply with the fifth amendment.  

a. Most courts say that you just need to have contact with the entire United States, not just where the state court lies, and that once you satisfy that there is no need to satisfy the fairness concept. 

b. One opinion suggests that you import contacts with district into fairness considerations,  but this was not influential

c. Courts say that take care of fairness with venue, but that has a limited number of options.  Both fifth and fourteenth amendments have the same language.  Seems dubious to hold the states to a higher standard than the federal govt.

i. Could just be theoretical though.  Even in some cases where venue and jurisdiction is acceptable, they may still throw cases out for the convenience of the parties.

iii. Congress’ authorization of nationwide jurisdiction

1. Bankruptcy Rule 7004.  Service of process to constitutional max.

a. Do not want people hiding assets

b. Usually a lot of satellite litigation

2. ERISA 29 USC 1132. Balance typically in favor of the plaintiff
III. Notice and Opportunity to Be Heard

A. Requirement of Reasonable Notice
i. Actions must be reasonably calculated under all circumstances to actually affect notice.  Use the perspective of someone who actually desires to inform the beneficiaries to see if the standard has been fulfilled. Mullane v. Central Hanover Bank & Trust Co. (Notice Insufficient)
1. FACTS.  NY law allowed pooling of trust accounts into common fund.  Required accounting at the end of which the court would cut off claims that would contest the management of the common fund.  Notice was by publication in a local newspaper for four consecutive weeks.   Many of the people with an interest lived outside of NY.  Rep of people with interest claimed that the statutory provisions for giving notice were inadequate, and this violates the due process clause.

2. Publication alone is generally not thought to be sufficient.  Esp. since here they did not use people’s names.  Exceptions:

a. If tangible property is involved you can assumed that the owner abandoned or left in possession of someone who can pass along the word.  Here, person looking after property has a conflict of interest

b. If you cannot find someone or do not know who they are, then notice by publication is fine—fine for those beneficiaries with future or contingent interest

3. Would not serve economy to transfer burden to representative.  Trust already has everyone’s names
4. Court explicitly thinks about private interests as well the public interest in making sure that the scheme has manageable administrative costs

5. Regular mail to last known address is deemed sufficient

a.  Common interest, so if most people get notice, then everyone’s interest will probably be represented well

6. The court has jurisdiction over the matter because “the interest of each state in providing means to close trusts that exist by the grace of its laws and are administered under the supervision of its courts is so insistent and rooted in custom as to establish beyond doubt the right of its courts to determine the interests of all claimants, resident or nonresident, provided its procedure accords full opportunity to be heard.

ii. Content of the Notice

1. Summons in small claims cases has to include information informing the defendant that they have the right to appear by a written pleading and that they have a right to request change of venue.  Aguchak v. Montgomery Ward
a. FACTS.  Montgomery Ward got a default judgment against the Aguchak who live in Alaska.  After which point they objected because they were never told of alternatives to showing up in court.  Alaska Supreme Court holds that further detail in the notice required.

b. Strong interest of D, low cost to P

iii. Flowers v. Jones
1. FACTS.  Jones failed to continue paying his property taxes after his mortgage was paid off and fails to update his current address with the property tax rolls.  Board sent him a letter by certified mail, which was returned.   Two years later they gave notice by publication of sale.  After bid by Ms. Flowers, they tried sending notice one more time, and it was again returned unopened and unclaimed.  Jones alleges deprivation of property without due process.  Loses in lower courts, wins in Scotus.
2. If the government had actually wanted to give notice, and as they realized it was not going through, they would have tried to send notice in some other manner.  

3. Could have sent non-certified, posted on the front of the door or addressed the letter to occupant, but did not have to look in the yellow pages. 

4. Thomas, Dissent.  Jones would have made the opposite argument if it had been sent via regular mail, and it was Jones failing in complying with the law that was the problem.
iv. Greene v. Lindsey
1. Where there was ample notice that notices were being pulled down in the housing project, nailing it was not just enough should have mailed as well.  This does not however stand for the universal proposition that nailing is not enough.   Mail and nail in NY. 
v. Lehr v. Robertson: Did not register with the putative father registry, too bad.  Theoretically, public and private interests of adoptive parents are so strong that they are willing to give greater weight particularly where there is some contributory negligence. 

B. Mechanics of Giving Notice

i. Rule 4.  Sets out the requirements for serving notice in the federal system.  

1. 4a1. Summons must include

2. 4d. Waiver

3. 4e.  
a. Piggyback on state rules in the state where the court is located or where service is made. (Want to sue in NY a CA resident. Can serve by following mechanics of service of either ny or ca law.) OR
b. Service by any of the following is always alright.

i. Individual

ii. Leave a copy at the dwelling or usual place of abode with someone of suitable age and discretion
iii. Agent

4. 4h.   Serving a Corporation

ii. Agent.  National Equipment Rental, Ltd. v. Szukhent

1. FACTS. The contract provided that notice be sent to an agent Florence Weinberg, whom the d had never met.  While the contract does not require that Weinberg or the P send notice to the D, they both did.  Agent was married to one of the executives of the company that was suing them.  Does not matter though because she was not responsible for much and she did it well. 
2. Just as in Carnival, court is not very bothered by contractual provisions that overturn default provisions of procedural rules.
C. Opportunity to be Heard
i. Defendant must be informed of the action (receive notice) long enough in advance of the time when she is required to respond so as to allow her to obtain counsel and prepare a defense.  Roller v. Holly 

1. FACTS. Being served with notice in VA five days before a hearing in Texas violates due process.
ii. Shevin v. Fuentes (Unconstitutional)

1. FACTS. Conditional Sales contract requiring monthly payments. FA and PA statutes being challenged.  Do not have to make any kind of showing, but merely file and complaint and make a conclusory statement that they are lawfully entitled to possession and file a security bond. In Fa, eventual opportunity for a hearing at trial, and could reclaims possession within three days by posting his own security bond in double its value.  In PA, not hearing necessarily after unless defendant initiates lawsuit, may put counter bond within three days.

2. Even though the plaintiff did not have title to the property they still had an interest in the property as possessor and even if seized for a short time, the plaintiff still losses out on that property for that time.  Purpose of due process is to minimize substantively unfair or mistaken deprivations of property. 
3. Following factors may be weighed in deciding the kind of hearing, but cannot obviate right to prior hearing:
a. Length and consequent severity of deprivation
b. Plaintiff’s Bond

c. Plaintiff’s liability if wrong

4. Only exception to the rule that property cannot be seized before a hearing:

a. Seizure is directly necessary

b. Special need for prompt action

c. Govt. official

5. Waiver of constitutional right. (227) Conditional sales contract that states that they can take back the goods did not specify the process through which it could be done and did not constitute a right to waiver of hearing.

iii. Mitchell v. Grant (Constitutional)

SCOTUS

1. FACTS.  LA statute allows sequestration of property without a hearing first if it is within the power of the d to conceal, dispose of or waste the property or the revenues therefrom.  Clear showing to judge is required.
2. Lower fear of arbitrary deprivation.

a. More proof required. 

b. Determination made based on liens and documentation.

c. Bond

d. Deprived party can seek immediate hearing.

e. Both parties have interest in property

f. Can regain possession by filing bond

iv. North Georgia Fishing (Unconstitutional)
1. FACTS.  Garnishment of bank account, and p has no interest in the account (whereas at least in Fuentes there was an interest).  A big bond is required. 

2. Fatal flaws

a. Only affidavit of D required

b. No opportunity for an immediate hearing (only hope of return is a big bond)

v. Connecticut v. Doehr (Unconstitutional)
1. FACTS. Action for assault and battery, p attaches 75k in d’s home.  Hearing before a judge required (though very low standards demonstrated in this case- strong reliance on conclusory statements of the attorney).  Property was attached before the D was even served with notice.   Double damages if attached without probable cause.
2. Fatal Flaws:

a. Property has nothing to do with the suit and p has no preexisting interest

b. no bond is required (distinguished from Mitchell on this point as well)

c.  highly complicated factual nature where a one sided argument, 

d. no urgency

e. state has no interest here.  
3. The court uses the Matthews test: 
a. private interest that will be affect by the prejudgment measure

b. examination of the risk of erroneous deprivation

c. the probable value of additional or alternative safeguards

d. principal attention to the interest of the party seeking the prejudgment remedy
e. due regard for an ancillary interest the government  (though here it would be plaintiff) may have in producing the procedure or forgoing the added burden of greater protections
IV. Subject Matter Jurisdiction.  The power of a court to hear a particular type of dispute.  Usually statutory divide.  Courts can be broken up by the amount in controversy as well as by subject.  (ex: small claims court)
A. State Court Jurisdiction.  Presumption is that state courts of general jurisdiction and that they will have jurisdiction unless ousted by state constitution or statute.
i. Jurisdictional Requirement or Element of Cause of Action?
1. The overly stated principle that lack of subject matter jurisdiction makes a final judgment absolutely void is not applicable to cases which, upon analysis, do not involve jurisdiction, but merely substantive elements of a cause for relief. Lacks v. Lacks.
a. FACTS.   After a lengthy divorce proceeding, the Appellate Division modifies and affirms a judgment for divorce.   The husband’s new lawyer argues that the husband had not met a one year residency requirement at the time, and therefore the court lacks subject matter jurisdiction.  She argues that involves all limitations that are placed on the exercise of power by the court (whether statutory or constitutional) so long as they are not about the power of the court to hail the parties into court.  Mr. Lacks argues that it is not a jurisdictional requirement but rather an ingredient of a cause of action.  The court agrees.
b. Cause of Action or Jurisdictional Requirement? A statute may indicate whether something is jurisdictional requirement or just a cause of action.  Where the statute is ambiguous can look to background jurisdiction and the value of having certainty of final judgments.
i. Here, State Supreme is of unlimited original jurisdiction and competent to hear all cases unless otherwise prescribed

2. When Congress does not rank a statutory requirement as jurisdictional, courts should treat the restriction on non-jurisdictional in character. Arbaugh v. Y&H Corp.  (Supp. 593-94)

a. FACTS. Sexual Harassment claim brought under Title VII.  Company objects that they have under15 employees so there is not subject matter jurisdiction… The numerosity requirement appeared under the definitions section of the statute and not the jurisdiction section of the statute.
b. The Court ruled that Title VII's "employee-numerosity requirement," which limits potential defendants to those maintaining at least fifteen employees, is not a limit on a court's jurisdiction to hear Title VII claims. The requirement is instead a substantive element of a Title VII claim, which means that a defendant must raise the issue prior to verdict or the requirement will be waived.
c. Facts in dispute re: subject matter jurisdiction(Judge.  Facts in dispute re: claim( jury

d. Third, when a federal court concludes that it lacks subject-matter jurisdiction, the court must dismiss the complaint in its entirety, which is why the trial court dismissed Arbaugh's state-law claims even though they had already been tried and determined by a jury. In contrast, when a court grants a motion to dismiss for failure to state a federal claim, the court generally retains discretion to exercise supplemental jurisdiction to hear the state-law claims.
B. Diversity.  Listed as under heading of subject matter jurisdiction in Art. III, Section 2 of the constitution.  Statutory and Congress could get rid of it.
i. Background

1. 28 U.S.C. § 1332
a. (a)

b. (b) Amount awarded less than 75k, may not award costs to plaintiff or may impose costs on plaintiff

c. (c) a corporation shall be deemed to be a citizen of any State by which it has been incorporated and of the State where it has its principal place of business (only one such state allowed),  decedents and infants
d. (e) states include Puerto Rico and DC
2. It is the Courts duty to establish its jurisdiction.  Capron v. Van Norden. 
a. FACTS. Capron (P) sues Van Noorden (D) for “trespass on the case” (negligence).  P lost case and then appealed.  Court forgot to establish the citizenship of Capron because it was not clear from the record that parties were of different states, and therefore, did not establish jurisdiction. It is the explicit duty of the court to establish its jurisdiction. Case thrown out, treated as if a trial had never taken place.
b. Parties cannot waive subject matter jurisdiction, because unlike personal jurisdiction which is a liberty interest, subject matter jurisdiction is a structural limitation.

3. Complete Diversity. Strawbridge v. Curtiss, § 1332
a. There is no diversity jurisdiction if any plaintiff is a citizen of the same state as any defendant, no matter how many parties are involved in the litigation.  There are two major exceptions to this doctrine:

i. Mass Accidents

ii. CAFA (1332 c Treats corporations like citizens for purposes of diversity)
4. Diversity must be present at the time the complaint is filed, and is unaffected by subsequent changes in the citizenship of the parties.  Mas v. Perry
ii. Citizenship and Domicile
1. Mas v. Perry (Landlord with two way mirrors)

a. Citizenship means domicile, mere residence in the State is not sufficient. A person’s domicile is the place of “his true, fixed, and permanent home and principal establishment, and to which he has the intention of returning whenever he is absent therefrom.

b. A change of domicile may be effected only by a combination of two elements: (a) taking up residence in a different domicile with (b) the intention to remain there
c. Until one acquires a new domicile, they remain a domiciliary, and thus a citizen of their former place of domicile, even if they were not living there.   

2. In order to satisfy article III as well as 1332, you have to make out US citizenship as well as citizenship in a particular state.   

a. Ex:  Move to France and intend to stay there, but still a US Citizen cannot sue under diversity or alienage jurisdiction.  Citizenship turns on domicile (residency + intention to remain)

3. Citizenship of a corporation.  1332(c). 

a. Place of business can be determined by:

i. Nerve Center (where top execs are)

ii. Operating assets (where main functions of the company are.  Ex: manufacturer, where your manufacturing facilities are)

iii. Total Activity Test

4. Unincorporated Entities.  Look to the citizenship of all of the individual members.

iii. Shenanigans For/Against Federal Jurisdiction. 

1. Nominal defendants. Rose v. Giamatti  

a. Rose adds MLB  as a defendant to prevent removal to a federal court.  The idea that mlb was a nominal party was a little bit silly, but a court may bend over backward to prevent someone who is obviously trying to avoid fed. jurisdiction from doing so. 

2. Buying and Selling of lawsuits. 

a. Section 1359 allows courts to kick cases where it appears that someone is buying or selling for jurisdictional purposes.  Court usually ask if there is a substantive reason, and if so, § 1359 does not apply. 

iv. Amount in Controversy

1. Injunction.  Value can be measure from perspective of plaintiff, perspective of defendant, or either one.

2. Plaintiff’s allegations about damages are not going to be disturbed for jurisdictional purposes unless they can show with a certainty that they are not entitled to them.   Unless it is later shown with a high level of satisfaction that the plaintiff was acting in bad faith at the time of filing the case will not be thrown out.  Hall v. Earthlink Network.
3. Calculating

a. Single defendant and single plaintiff can aggregate all of plaintiff’s claims

b. Two plaintiffs, One Defendant.  Cannot aggregate unless their claims arise from a single harm (ex: both share interest in same property.)

c. One Plaintiff, Multiple Defendants. Cannot aggregate unless liability is going to be joint.

v. Diversity lawsuits are not allowed in federal courts if regarding

1. Domestic relations

a. Strictly construed, unless actual request for divorce or alimony or custody the exception does not apply.

2. Probate

a. Marshall v. Marshall (Jurisdiction)

i. FACTS.  Anna Nicole filed suit in the bankruptcy court while probate proceedings regarding her will were underway.  She alleged tortious interference with a gift and the Circuit court properly upheld jurisdiction over that claim because it feel outside the probate exception. 

ii. The case fell outside of the probate exception because  the widow's claim did not involve the administration of an estate, the probate of a will, or any other purely probate matter.

iii. Anna Nicole seeks an in personam judgment and the probate exception prevents in rem judgments.  The court may incidentally say that the will in invalid, but that is not necessary the case in deciding the tort claim. 

iv. In addition, the Court rejected the appellate court's finding that state-court delineation of a probate court's exclusive adjudicatory authority could control federal subject-matter jurisdiction. Full faith and credit only applies to Court’s own claim about their jurisdiction and their judgments about the merits.  Does not apply to court’s opining about another’s jurisdiction. 

v. Rationale:

1.  Keeping exceptions as narrow as possible, keeps it clean and easy to apply. 

2. States are especially proficient in probate claims, but fed courts are just as qualified to look at tort claims. 
3. Both exceptions are common law exceptions and thus probably best to keep narrow.

vi. Justifications.

1. Avoidance of hometown bias

2. Fear of bias

3. Ease of litigation (closer, same rules of federal procedure)

4. May be helping out state courts

5. Complexity of cases with national implications

6. State Judges are elected so they may be more biased

7. Docket less congested in Fed Courts

vii. Downsides.

1. Takes up space in federal courts

2. Deprives states of the ability to develop their own law

3. Less incentive for state law reform.  Big mover and shakers are not as invested in state court.

C. Federal Question.   “Arising Under the Laws of the United States.”  Not a grant of unlimited jurisdiction.  Court does not have subject matter jurisdiction unless laid out by the constitution and/or federal statute. ( Art. III, 11th Amendment).  Section 1331 parrots the constitution.
i. Constitutional Test. Ingredient Test. Osborne v. Bank of the United States 
1. FACTS. The Bank of the United States brought suit in federal court to enjoin the state auditor of Ohio from collecting from it a tax alleged to be unconstitutional.  Marshall says that there is a statute that all cases in which the bank is a party will be subject to federal jurisdiction. 

2. The statute is not unconstitutional because of the ingredient test:  If somewhere in the case federal law provides an ingredient than for art III purposes it falls under federal law.    

3. Here, the ingredient is the grant of power for the bank to get into court in the first place, even though that might not be the substance of the claim in the dispute.

4. Ingredient test sets up two different kinds of arising under jurisdiction:

a. Federal agencies and office

b. Straightforward interpretation and application of federal law.

5. Rationale for adopting such a wide test:

a. Competence of Judges

b. Uniformity.  Only so much harm that fed. court can do to state law on sheer issue of number. 

c. Some parties are better suited to litigation in federal courts (state would probably not be sympathetic to the bank here)

ii. Statutory Test

1. 28 U.S.C. § 1331.   Provides the same words as under the constitution, but this statute is interpreted as giving a more narrow grant than the constitution. 

2. Federal Courts have exclusive jurisdiction over:

a. Bankruptcy (28 U.S.C. § 1334)

b. Patents and copyrights (28 U.S.C. § 1338(a))

c. Actions against foreign consuls and vice counsels (28 U.S.C. § 1351)

d. Actions to recover a fine, penalty or forfeiture under federal law (28 U.S.C. § 1355)

e. Actions involving certain Seizures (28 U.S.C. § 1356)

iii. Determine subject matter jurisdiction by looking at the well-pleaded complaint- not potential defenses or the counterclaim. Mottley (No Jurisdiction)

1. FACTS. Wife and husband got lifetime railroad passes as part of a settlement.  Congress passed a new law which stated that railroad companies cannot give free passes or transportation.  The Mottleys argue that their passes cannot be invalidated by this act, and that if does it violates the Fifth Amendment.

2. A suit arises under the Constitution and laws of the United States only when the plaintiff’s statement of his own cause of action shows that it is based upon those laws or that Constitution.  It is not enough that the plaintiff alleges some anticipated defense to his cause of action and asserts that the defense is invalidated by some provision of the Constitution.

3. Although allegations suggest very likely to bring up constitutional issues throughout the litigation, that is insufficient.

4. Ex: Sue licensee for failure to pay under their contract.  Licensee would raise patent invalidity as a defense.  Even though complaint talks in extensive detail about patent validity, there would be no jurisdiction because the cause of action is for state law contract action. 

iv. Reasons for More Narrow Mottley Interpretation over Osborne

1. Might not be proper for federal court to adjudicate state issues. Floodgates were disturb the state/federal balance.
2. Docket Control. Fine for constitutional cases, but there would be a flood of cases under Osborne for everyday claims

3. Ease of Application of Mottley/ Wellworks rules
4. Want litigants to have autonomy (choose claims and have leeway between state and federal court)
v. Look to claim rather than cause of action. Courts do not reward artful pleading.
1. Federal statute provides for declaratory judgment but that is insufficient to get into federal court by itself if the underlying claim is all state law. Skelley Oil
2. However, if party dropped state law claims and merely requested declaratory judgment there would be a better chance.

3. Shoshone Mining Co. v. Rutter (No Jurisdiction)

a. FACTS. A federal statute provided that the right to possession was to be determined by the local customs or rules of miners in the several mining districts, so far as the same are applicable and not inconsistent with the laws of the United States.  

b. In so much as the determination turns on state statutes and local customs, it  not necessarily arising under the Constitution and laws of the US.  Shoshone arose from a federally created cause of action and turn on issues of state law, and there was no federal jurisdiction.

vi. Look to the law that creates the cause of action.  Not a fed law( no jurisdiction. American Wellworks.  Claims of defamation and damage to business, not a violation of federal patent laws. The fact that determination of defamation will probably involve issues of the patent’s validity is not sufficient for subject matter jurisdiction.

vii. Exception to American Wellworks.   Even if there is no federal law cause of action, there may be jurisdiction under 1331. Substantial federal question that will necessarily have to be decided.
1. But as a small exception, where there is a substantial federal question that will necessarily have to be decided, then there can be federal jurisdiction.  Smith v. Kansas City Title & Trust Co. 
a. FACTS. Shareholder sues a Missouri corporation to enjoin a trust company from investing in certain federal bonds on the ground that the Act of Congress authorizing their issuance was invalid. The claim was made under Missouri law requiring that the bonds had to be valid.
b. Where it appears from the statement of the plaintiff that the right to relief depend upon the construction of application of the Constitution or law of the United States- and that such a claim is not merely colorable-the district court has jurisdiction. 

2. No private right of action( no jurisdiction Merrell Dow
a. FACTS. Sue for birth defects cause by Benedectin. Allege misbranding as violation of the FDCA.  No Jurisdiction.
b. A complaint alleging a violation of a federal statute as an element of a state cause of action, when Congress has determined that there should be no private, federal cause of action for the violation, does not state a claim “arising under the Constitution, laws, or treaties of the United States (citing 1331.)

c. Reasoning. 

i. Necessary element of one of the elements of the claim, but if there is not explicit private right of action on the statute, then the question is not substantial enough. 

ii. Scotus can review as necessary to establish uniformity of interpretation of the federal statute.

iii. Novelty (International Aspect of the Case) is not the same as substantially sufficient.
d. DISSENT:  
i. Respondents allege that violation of misbranding constituted negligence per se and therefore there should be jurisdiction.

ii. Creating private right different from creating federal jurisdiction

iii. FDCA structured FDCA so that all express remedies are provided by the Fed Courts. 

3. Distinguishing Smith and Merrell Dow:  

a. The importance of the underlying question.  In smith the issue was the constitutionality of a Congressional statute.  Where a court finds that a Congressional statute is unconstitutional, Scotus almost always grants cert.

b. Another way to read would be to say that unless the there is a constitutional question, you can only get into court with a private right of action. 

4. Grable & Sons v. Darue Engineering (Federal Jurisdiction)

a. FACTS. Man contesting another person’s title to his house which was taken from him five years ago.  He brings a Quiet Title Action which is a state created cause of action. He claims that the validity of the title is based on a federal tax notice statute.  No federal right of action
b. The question is, does a state-law claim necessarily raise a stated federal issue, actually disputed and substantial, which a federal forum may entertain without disturbing any congressionally approved balance of federal and state judicial responsibilities.
c. Reasoning. 

i. The Notice Statute is the only legal and factual issue in this case. 

ii. There is a clear fed. Govt. interest, fed judges are versed on tax matters, and small no. of cases of this type would have a microscopic effect on the division of labor between fed and state.  

iii. Does not violate Merrell because beyond just looking at the fact that there was no federal right of action, the court in that case also considered the strengths of the fed govt’s interest and the implications of opening a federal forum.  In that case opening up a federal forum would have lead to a flood of fed cases.

iv. Know when a federal right of action is not necessary by looking at the floodgates.  Here, simple question of law, not very many cases and once decided that’s it whereas in Merell Dow the case was necessarily fact bound and common.
d. Run through of the case under various doctrines
i. State Cause of action would have been barred under Mottley and American Wellworks

ii. Under smith however, necessarily turns on a substantial question of federal law.  
iii. Under Merrell Dow, there is no private right of action.

iv. However, the court holds that a federal right of action is generally sufficient by not necessary for subject matter jurisdiction. 
5. Application of the Above Law. Empire Healthchoice (No Federal Jurisdiction)
a. FACTS. Petitioner, a health insurance carrier under a federal program, sued respondent administratrix of the estate of a former federal employee, seeking reimbursement of the employee's medical benefits from a settlement between the administratrix and tortfeasors
b. Reasoning. 

i. FEHBA did not expressly create a federal right of action for reimbursement under contracts contemplated by FEHBA

ii.  the carrier's right to reimbursement arose from its contract rather than from FEHBA.

iii. the carrier's claim was triggered by the state-court settlement rather than any federal action

iv.  FEHBA interests in the welfare of federal employees did not warrant federal jurisdiction over a state-law contract case which was fact-bound and situation-specific

c. One distinction from Grable.  Fed agencies actions not at issue here.

D. Supplemental Jurisdiction.  
i. Pendent jurisdiction: plaintiff in her complaint appends a claim lacking an independent basis for federal subject-matter jurisdiction to a claim possessing such a basis. 

ii.  Ancillary jurisdiction either a plaintiff or defendant injects a claim lacking an independent basis for jurisdiction by way of a counterclaim, cross-claim or third party complaint

iii. State claims may remain even though the federal claims were dismissed. Gibbs (Jurisdiction Remains)
1. FACTS. After a mine manager was involved in a scuffle and had difficulty getting work because of actions of the union, he sued for violations of the Labor Management Relations Act and for violations of the common law of Tennessee.  After the jury gave a verdict for the plaintiff the court dismissed the federal claim under motion of j.n.o.v.  The issue is whether the eastern district still had jurisdiction over the state law claims.

2. The state and federal claims must derive from a common nucleus of operative fact. Ordinarily be expected to try the claims at one time. 

3. That power does not have to be exercised, but rather judicial economy, convenience and fairness to litigants should be considered.   Though normally resolved on the pleadings, the issue of pendent jurisdiction remains open throughout the litigation and once it appears that a state claim constitutes the real body of a case, the state claim may fairly be dismissed. 

4. GENERAL GUIDELINES PROPOSED:

a. If the federal claims are dismissed before trial, the state claims should be dismissed as well. 

b. If it appears that the state issues substantially predominate, whether in terms of proof, of the scope of the issues raised, or of the comprehensiveness of the remedy sought, the state claims may be dismissed without prejudice and left for resolution to state tribunals

c. Things like jury confusion in treating divergent legal theories of relief may justify separating state and federal claims for trial

5. GENERAL TEST: Same nucleus of operative facts? Federal claim not insubstantial? Judicial economy support jurisdiction?

iv. Rationale:
1. Judicial Economy (saves time, but also the idea that conflicting judgments would undermine the power of the court)

2. Fairness to the litigants (do not want the issues precluded later on where person unable to bring full claim before the court)

v. There may be no pendent jurisdiction to an additional party to whom no independent basis for federal jurisdiction existed.  Aldinger v. Howard. 

1. However, court stressed that there had to be careful attention to the relevant statutory language.  Where federal jurisdiction is exclusive, for example, the argument of judicial economy and convenience can be coupled with the additional argument that only in a federal court may all of the claims be tried together. 

vi. Pendant and Ancillary Jurisdiction Codified under 1367.  Passed to overrule Finnley (no jurisdiction because no act of congress supplies it).*55
1. A) “ Same case or controversy.” Incorporates the Gibbs test. 
2. B) Relates to Diversity Claims

3. C) Fed court can decline.  C3(dismissed all claims over which the court can original jurisdiction) most common reason for dismissal

4. D) Tolling provision for refilling in state court

a. If court dismisses a claim without ruling on it under 1367c, then you still have thirty days to re-file unless you would have a longer time under state law.  Exception: if you are suing state, d does not apply

vii. Exxon Mobil v. Allapattah Services, Inc.
1. Class Action suits that raises the question of whether each person has to meet the amount in controversy requirement or whether it is enough that the named person does and everyone else comes in under supplemental jurisdiction?

2. Where the other elements of jurisdiction were satisfied and at least one named plaintiff met the amount-in-controversy requirement, § 1367 authorized supplemental jurisdiction over claims of other plaintiffs in the same U.S. Const. art. III case or controversy, even if those claims were for less than the jurisdictional amount

3. Although § 1367(b) precluded supplemental jurisdiction over claims of plaintiffs joined under Fed. R. Civ. P. 19 or intervenors under Fed. R. Civ. P. 24, nothing in the statute withheld jurisdiction over claims of plaintiffs permissively joined under Fed. R. Civ. P. 20 or certified as class members under Fed. R. Civ. P. 23.

4. Ginsburg Dissents.  Not enough in the statutory history to suggest that Congress intended to overrule Zahn.

E. Removal Jurisdiction

i. 1441. 
1. A) All defs must agree to removal. 

2. B) Diversity actions cannot be removed from state court if any of the defendants are from the state in which the action is brought.

a.  A little perverse because if p had originally filed in fed court it would have had jurisdiction. 

3. C) If separate claim with arising under jurisdiction is joined, all claims are removable (Fed court can then make determination to remand state claims to that court if wants to)
ii. 1442. Removal in Cases regarding Federal officers sued or prosecuted

iii. 1443. Civil Rights Cases

iv. 1445. Nonremovable Actions: cannot remove an action against a railroad under the Federal Employer’s Liability Act, a worker’s comp action, or something arising under the Violence Against Women Act.

v. 1446. Procedure for Removal
1. A) Case must be removed to the federal court where the action is pending in state court. 

2. B) Removal should be filed thirty days after receipt of pleading or summons or thirty days after a case has become removable.  Cases that are being removed for diversity reasons however may not be removed more than 1 year after the commencement of the action.
a. Not entirely clear, but the court would prob. Find that if one of the defendants had not been served, the other defs would not be bound by their action or inaction

vi. 1447
1. D) An order remanding to a state court is not reviewable on appeal or otherwise

vii. 1453.  Only applies to class actions
viii. . (1332 D)

1. Knocks out one year limitation on removal in diversity cases

2. Knocks out limitation on removal by home state defendants

3. Gets rid of the complete consent rule

4. Permits appeals of the grant of motions to remand
ix. Syngenta Crop Protection v. Henson 
1. FACTS. Price case in fed court in Alabama gets a settlement that is bars other actions against Syngenta. Henson had action in LA state court, lies to the judge and says dismissal is not necessary.  Syngenta lawyers remove the case to LA Fed Court and then transfer to the Alabama Fed Court. 

2. The Plaintiff relied on the All Writs Act(1651- gap filler that was intended to prevent unforeseen gaps in the federal courts) and ancillary enforcement jurisdiction (bring in related Price case).  However,  Scotus holds that just because the price court has jurisdiction does not mean that the Henson court does.  So the all writs act cannot just create jurisdiction in Henson.
3. The case should not have been removed to federal court because the district court had no original jurisdiction. 

4. Should have gotten an anti-suit injunction from the Price court.

5. Removal is a creature of statute that will follow to the t.  Balance between fed and state court should not be re-jiggered. 
F. Collateral Attack on Subject Matter Jurisdiction. 

i. If the court in the original action determined that it had subject-matter jurisdiction, the permissibility of collateral attack depends on weighing non-exclusive factors:

1. The lack of jurisdiction over the subject matter was clear

2. The determination as to jurisdiction depended on law rather than fact

3. The court was of limited and not general jurisdiction

4. The question of jurisdiction was not actually litigated

5. The policy against the court’s acting beyond its jurisdiction is strong.  RTST Judgments § 10
ii. The second restatement takes the approach that once litigated the judgment is beyond collateral attack unless:

1.  there are no justifiable interest of reliance that must be protected and the subject matter of the action was so plainly beyond the court’s jurisdiction that its entertaining the action was a manifest abuse of authority, or 

2. allowing the judgment to stand would substantially infringe the authority of the another tribunal or agency of government, or 

3. the judgment was rendered by a court lacking capability to make an adequately informed determination of a question concerning its own jurisdiction and as a matter of procedural fairness the party seeking to avoid the judgment should have opportunity belatedly to attack the court’s subject matter jurisdiction

iii. A judgment is entitled to the full faith and credit- even as to questions of jurisdiction- when the second court’s inquiry discloses that those questions have been fully and fairly litigated and finally decided in the court which rendered the original judgment. Durfee v. Duke
V. Venue.   
A. Constitution has nothing to say about venue, unless we think that the discrepancy is so oppressive that there may be some violation of privileges and immunities.  Statutory basis.  Types of Venue statutes:
i. Where the subject of action or part thereof is situation (ex: property)

ii. Where the cause of action, or part thereof, arose or accrued

iii. Where some fact is present or happened

iv. Where the defendant resides

Concerned primarily with convenience of plaintiff:

v. Where the defendant is doing business

vi. Where defendant has an office or place of business, or an agent, or representative, or where an agent of officer of defendant resides

vii. Where the Plaintiff resides

viii. Where the plaintiff is doing business (weak)

Outdated:

ix. Where the defendant may be found

x. Where the defendant may be summoned or served

xi. In the county designated in the plaintiff’s complaint

xii. In any county where the seat of government is located (usually reserved for actions by or against governmental units, convenience to government seems to be controlling)

B. Federal Venue Statutes. 
i. 1391.  Venue Generally
1. A) Diversity Cases:  Where defendant resides, where act occurred or if nowhere else where the defendant is subject to personal jurisdiction
2. B) Other cases:  where defendant resides, where act occurs or if nowhere else than anywhere the defendant may be found

3. C) Corporations.  Defendant corporation shall be deemed to reside  where it is subject to personal jurisdiction, and it shall be deemed to reside in any district where it would have personal jurisdiction, or if there are no such districts then those with the most significant contacts

4. E) Govt.

ii. 1404. District Court can transfer to any other district or division where the action might have been brought
iii. 1406. Dismiss or transfer cases brought in wrong venue. Does not have bearing on jurisdiction if someone does not make a timely objection to venue. 
iv. Bates v. C & S Adjusters, Inc.  
1. FACTS.  Bates incurs debt in western district of PA and moves to western district of NY.  C&S sent letter to PA address that was forward to NY address.  Venue in western NY is proper.
2. Under 1391(b)(2), substantial part of the events occurred in NY because that was where the letter was opened.  
3. Do not need purposeful availment because this is venue, not jurisdiction.  They do not always overlap. 
C. Forum Non.  Complete Judicially Crafted.  Applies notwithstanding that everything else in the case is fine.  Not about impropriety in strict legal sense, but about factors such as convenience would point to a better forum. 
i. Gulf Oil Corp v. Gilbert. (US case)
1. FACTS.  Gilbert lived in Lynchberg, VA and filed suit against gulf in southern district as diversity case.  Venue was fine in NY, but nonetheless it was proper to send it back to VA under forum non. 
2. Court looks to the 
a. Private Interest (Factors that would affect how either side would make their case)
i. Proximity to residence
ii. Availability of witnesses and evidence
iii. Locus in quo-  where all of this happened
iv. Questions of enforceability of the judgment
b. Public Interest (Need to prevent forum shopping that would lead to having every case in one district)
i. Interest in having disputes tried in the locality in which they arose
ii. Diversity case, makes sense to have case adjudicated by a forum that is familiar with the law that is going to be applied. 
ii. Piper Aircraft Co. v. Reyno (International Application)
1. Reyno was the nominal plaintiff bringing a wrongful death action as administratix of five non-Americans who had died in the highlands of Scotland.  Only American aspect were some of the parts of the plane. Brought in CA state court, Piper removed to central district of CA, the moved to middle district of PA, then moved to dismiss for forum non.  Third Circuit reverses, scotus reverses. 
2. Court should look to the availability of an alternative adequate forum. 
3. The mere fact that plaintiff is better off under US law is insufficient to justify denying a forum non motion. (Otherwise would require wasteful choice of law analysis).  Plaintiff choice should be given deference, but is not irrefutable. 
4. Finding that trial in the p’s chosen forum would be burdensome with regard to forcing petitioners to rely on indemnity or contributions as opposed to impleading is sufficient to support dismissal.

5. Proves that Gilbert survived the venue transfer statute.
6. Forum non can only be reviewed for abuse of discretion. 
7. Lead to huge increase in kicking non-us matters out of us courts under forum non. 
iii. Law applicable in the transferor forum follows the transfer in diversity cases. Van Dusen v. Barrack  Open with regard to transfer of federal claims. 
iv. Iragorri v. United Technologies, Corp.
1. FACTS. Mauricio fell down an elevator shaft in Co.  Family domiciled in Florida, but they bring suit in Connecticut.  Third circuit decides that the case should not be dismissed for forum non. 

2. Plaintiff’s are not suing in their home state, but that does not mean that they get no deference.  Have to think about the theory of their claim and their reasons for suing  there. 

a. Looks as though they are suing in Connecticut because they could get personal jurisdiction over the defendants there.  

3. Factors that are against dismissal:

a. Convenience of the plaintiff’s residence in relation to the chosen forum

b. The availability of witnesses or evidence to the forum district

c. The d’s amenability to suit in the forum district

d. The availability of appropriate legal assistance

e. Other reasons relating to convenience or expense

4. Factors which suggest dismissal (indicate that the plaintiff’s choice is motivated by forum shopping reasons):

a. Attempts to win a tactical advantage from local laws

b. Habitual generosity of juries in the US or in the foreign district

c. P’s popularity or d’s unpopularity in the region

d. Inconvenience and expense to the defendant

v. Forum non, venue and jurisdiction are all fresh field inquiries before getting ot the merits and there is nothing wrong with a court choosing among these options esp. if the jurisdictional issues are very easy and the more difficult ones are tricky. Sinochem

VI. Choice of Law. State Law in Fed. Courts.  Fed law is supreme as long as not contrary to state law.
A. RDA. 28 U.S.C. § 1652.  First Judiciary Act 1789 and now RDA says that state law applies where it applies. 
i. Swift v. Tyson. 
1. FACTS.  Negotiable instrument, not negotiated under NY common law is it was based on fraud.  Could federal courts come up with their own rule?

2. Laws of several states in RDA only refers to statutes and not common law (unless local common law).
3. Judicial decisions are mere evidence of law, and not itself the law, so fed. courts are just as competent to determine. 

4. Concern about the importance of negotiable instruments.  Want people not to have to worry about weird local rules

5.  Problems:
a. Forum Shopping (Taxi cab case)
b. Hard to distinguish between general and local common law

c. Want uniformity (states continued to develop their own laws)
ii. Erie.  

1. FACTS.  Under PA law, the railroad owed no duty of care to the trespasser unless they were walking perpendicular.

2. Swift is unconstitutional.  Laws also refers to state common law.

3. Declaring the Swift interpretation of the RDA unconstitutional allows the court to bypass the legislature’s inaction:

a. Gave Fed Courts (which are of narrow jurisdiction under the constitution) the power to declare substantive state rules

b. Violation of Equal Protection in the sense of fairness

4. Recognizes a realist understanding of the law- not a brooding omnipresence

5. Congress could have regulated with respect to interstate commerce, and allowed the fed courts to generate a common body of law, but Brandeis was simply reading the grant of diversity jurisdiction as no particular grant of federal power to create the common law.

6. Concern with limiting power of pro-business fed courts.  Also, did not want block to states being laboratories of democracy

iii. Guaranty Trust Co. v. York.  (State Law Applied)
1. FACTS.  State sol says fraud claim would have been time barred but brought on equity side of Fed Court which adheres to laches.

2. Outcome Determinative Test.  Where a choice of federal law would intimately affect recovery or non-recovery, follow the state law.  

3. RDA merely declaration of what people understood anyway,  Erie principles are equally applicable to equity cases. 

4. Ruttledge Dissent:
a. Inflexible application will undermine Congress’ ability to run separate courts sytem

b. If states do not apply other states’ sol, then why should the fed. court?

iv. Unholy Trilogy.  York is taken to the point that state law is applied to matters typically procedural. 

1. Ragan Follow state rule re: when statute is tolled.

2. Woods  Miss statute says that companies cannot file suit in state court unless qualify to do business there, so fed court says they cannot bring suit there either.  Crazy.

3. Cohen  Had to file a bond for suit as per the NJ law, even though it was not required in fed court. 

v. Byrd v. Blue Ridge.  
1. State law says that disputes about whether the worker is covered by worker’s comp would be determined by a Judge (not deplete state scheme, quicker dispute resolution), but Federal says that it is an issue for the Jury.

2. Ex poste a reversal would be required, but ex ante not so sure it would be outcome determinative.

3. Court says that the state policy is not bound up with the rights and obligations of the parties and the division of labor is not a strong policy, but peculiar way that things arose there.  Compares with influence of the seventh amendment and strong federal interest. 

4. Balancing Test between the state interest in uniform outcomes and the fed. interest in maintaining norms.  Following fed. proc. is perfectly constitutional.  

5. Order of Operations:   sub(state, proc( fed.  sub or proc? Outcome determinative

B. REA.  28 U.S.C. § 2072.  Involved the congressional power to prescribe rules of fed. proc. in court.  Subject to the limitation that you cannot abridge, modify or enlarge a substantive right.  Ask if a rule is really procedural.  Answer is always yes.

i. Hanna v. Plumer.  REA. 
1. FACTS. Suit re: auto accident filed in the Mass. District Court based on diversity jurisdiction.  Issue is whether service of process should be based on the federal rules of civil procedure or the Massachusetts state statutes because they explicitly dictate contradicting standards for service.  

2. TEST.  Fed Rule Satisfy REA? ( Abridge, enlarge or modify a substantive right? ( Really Regulate Procedure? (Sibach) (Disturb the twin aims or Erie? 
3. Fine to apply a procedural rule because it will not disturb the twin aims of Erie (deter forum shopping [plaintiff selects court] and ensure equal administration of the laws [Def removes to fed court])- Modified Outcome Determinative Test
4. When it is unclear whether something really regulates procedure, the presumption should be for the federal rules re: practice and pleading. 

5.  Harlan concurrence: wants to look at something between procedure and outcome determinative( does it affect people’s primary behavior?
a. Rules re: service of process do not really affect primary conduct, where as SOL would

ii. Walker v. Armco Steel Co. 
1. FACTS.  A diversity action for a claim by a carpenter that a nail which injured him was allegedly negligently manufactured and designed. If the court follows Rule 3 of the Fed Rules of Procedure in determining when action is commenced for the purpose to tolling the state statute of limitations, the action can proceed.  If they follow Oklahoma law, the action is bared. Did Hanna implicitly overrule Ragan that you should follow the state rule when a statute is tolled?

2. No conflict between state and federal rule.  The federal rule is not broad enough to control the issue - speaks to commencement of action for purposes of later deadlines, but does not purport to toll a statute of limitations.

3. State law is substantive ( Erie, Byrd, York analysis- Typically the fed. rules are going to apply.
C. Gaspirini.  RDA Analysis with Fed Rule in Background
i. FACTS.  Sues foundation when they cannot find his slides.  NY common law claim in federal court because of diversity jurisdiction.  NY Law says that if the jury verdict deviates materially from reasonable compensation (de novo review) then appellate court can use remititur.  Fed court uses a shock the conscience standard- reexamination clause of the seventh amendment.  Court decides to apply the CPLR  about overturning when there is a material deviation but applying the federal standard of review. 
ii. If you rejigger things effectively the application off the state rule is simply a matter of law. Suggests that there is really no conflict, and so they are going down the rda rather than the rea pathway.  

iii. Choice of Fed Law would be Outcome affective (think it means some difference with respect to the twin aims of Erie)

iv. Just because Fed Rule in background (Rule 59) does not always mean that you are going to go down the rea track.  They use Byrd Balancing here. 

v. Can split between standard of review and law application to accommodate both.  Revives/creates outcome affective test. 
vi. Scalia Dissent:
1. Will have to access facts at the end of the day. Cannot be a little bit flexible with seventh amendment. 
2. Standard of review imposes on court system.  Class Byrd Argument. 
3. Conflict between rule 59 broad discretion and state limits on discretaion.  Conflict.  Fed Rule trumps state rule, passes rea muster.
4. Cannot port state policy into fed court and expect it to operate in the same way.
D. Applying state law.

i. Klaxxon: fed court must apply the choice of law rule of the state in which the federal court is sitting

ii. Once we know what state law is going to apply, look to highest court of stay for governing pronouncements of substantive law, and if they have not opined, then you have to predict what they would do.
1. Can use certification is the question is substantial, open and perhaps dispositive. 

E. Federal Common Law

i. Three theories

1. Matezler.  Enclave theory.  Narrow specialized areas where there is a strong federal interest and courts have the power to create federal law as a gap filler.  Congress should generally take the lead. 
2. Field.  Coestensive Theory.  Broadest.  Courts have power up to and including the extent allowed under the constitution even if Congress does not exercise it. Only limit is that is must point to statutory or con. Authority that it interprets as authorizing the common law rule. 
3. Kramer.  Most limited.  Needs to follow some congressional statute as jumping off point. 

ii. Clearfield Trust. 
1. FACTS. Federal govt. sent check.  The person who was supposed to receive it never got it.  It was chased at JC Penney and then with the trust.  Question of who between the federal govt., JC Penney or Clearfield Trust would be left holding the bag. District Court was going to apply PA Law but it was likely to lose. 
2. Court held that the federal government could craft their own rule in cases regarding their checks. 

3. Note:  US was already a party to the suit so federal jurisdiction was satisfied.

iii. Where something falls under the area of a uniquely federal interest and a “significant conflict” exists between an identifiable “federal policy or interest and the [operation] of state law” or the application of state law would “frustrate specific objectives” of federal legislation, then federal common law applies. Boyle. 
1. FACTS. Fourth circuit reverses 750k Jury award for defective helicopter design based on the newly created common law defense for military contractors.  Scotus upholds. 
2. REASONING. 

a. P argues that there is not legislation in the background from which they could common law.  Scalia argues that the obligations of US under contracts are under federal law and there is a contract in the background. 

b. Analogy to federal officers.  Independent contractor is doing the governments bidding.  P could not have recovered from fed. govt. if they had manufactured. 

c. Economic Rationale.

3. Tracks Matzlear’s enclave theory.     

4. Distinct From Finnley because even if you believe that fed courts can act beyond their express authority in specific cases they should be very specific and few cases. 

5. Brennan Dissent. 

a. Congress did not act when lobbied for years

b. Defective gadget could still use this broad defense

c. Cost to government of dead soldies. 

F. Applying Federal Law in State Courts

i. Supremacy Clause Art. 6

ii.  Congress can decide to make federal claims exclusive to federal courts but usually it decides not to. 

iii. Dice v. Akron.   
1. Sues under FELA.  Dispute over whether he signed away his rights.  He contends that he was told he was signing something about back pay.  
2. Fed law applies re: fraud.  (uniformity and efficacy)
3. Allowing negligence on part of the worker to defeat the claim would be incongruous with the act’s purpose.

4. Jury trial too important and bound up with rights (substantive), so follow fed rule.  Distinguishable from Byrd because here they say that is it bound up in the substance of the claim itself.
VII. Pleading

A. Traditional Pleading

i. Functions

1. Notice of a Claim

2. Allow the parties to frame the issue(s) for trial

3. Lead to the disclosure of the evidence to be used at trial

ii. Intermediate facts, but not ultimate facts had to be pleaded and directed courts to this issue rather than the merits of a claim. 

B. Notice Pleading.  Legal Realist revision 1938.
i. Rule 7. 
1.  A) Pleadings are allowed.  Worry primarily about the complaint, answer and counterclaim.  
2. B) Remaining motions serve the second two functions.

ii. Fed Rules careful not to require the parties to claim facts.  New rules speak only of claim (showing by a party of an entitlement to relief) and not a cause of action. 

iii. Federal Rules switch to the notice pleading system (justice, efficiency). Rule 8:
1. a. Claim for relief contains grounds for jurisdiction, relief and demand

2. c. 19 affirmative defenses.

3. d. If declarations require a responsive pleading and no response is made, the averment is taken as admitted

4. e. no technical forms of pleading required.  Pleading in the alternative allowed
iv. Dioguardi v. Durning (Complaint Sufficient)

1. FACTS.  Tonics.

2. Complaint succeeds in providing notice to the other side. 

3. If party gives the bare bones and indicates what kind of relief they want, the court can read into it.  
4. Do not need legal citations. 
v. Rule 11.  Sanctions should limit filing meritless suits. Safe harbor if you withdraw offending document within a certain time. 

vi. Rule 27.  Evidence before filing a complaint.  Supposed to be for circumstances where p cannot file in good faith without a little investigation and there is the belief that evidence won’t be there for much longer. 

vii. Party only has to plead what at the end of the day they bear the burden of proof on.  

1. Otherwise, would systematically disadvantage plaintiffs.

2. Do have to plead non-payment of an IOU.  Otherwise not claim, history. 

viii. Other Rules of Thumb with Limited Worth:

1. Do not have to plead the negative

2. Plead the improbably

3. Access to Information

4. Public Policy. 

ix. Cannot grant motion to dismiss unless there is no set of facts under which the p could prevail.  Connley v. Gibson
1. FACTS.  1950s case involving Black members of a union who were suing their union. 

x. P does not have establish a prima facie case during pleading.  Burden Shifting: Plaintiff must put forth enough evidence to raise an inference of discrimination and then the d has to rebut it.  Swiekiewicz v. Sorema 

1. FACTS. Hungarian claims discrimination based on age and nationality.  Office picks younger French guy for his position. 

2. A complaint that gives fair notice for petitioner’s claims satisfies the requirements of Rule 8 (a).  The rule 8 (a) standard does not depend on whether a claim would succeed on the merits. Know what the beef is and a couple of facts about it. 
3. Reasoning. 
a. P probably will not have access to the information

b. Discovery does not inherently favor one side over the other

xi. Bell Atlantic Corporation v. Twombly (Complaint Dismissed)
1. FACTS. Class action alleging telecommunications have violated section one of the Sherman Act.  Parallel conduct is legal, but if they all agreed not to compete at a meeting that would be illegal. Complaint pleads that in light of a lack of meaningful competition and parallel course of conduct, there is a violation.

2. No one took Connley literally, nor should they have, and the court incorrectly characterizes Connley about what you do when you have already made out a claim.  (Hesitancy to overrule)

3. Generally, factual allegations must be enough to raise a right to relief above the speculative level. There should be enough facts to raise a reasonable expectation that discovery will reveal evidence of illegal agreement.

4. Ways to Read Twombly:

a. Allegation of parallel conduct is simply not sufficient.  No reason to infer that they would have met. About Sherman Act. 
b. Not new way of reading complaint, just all about plausibility. 
c. Disguised summary judgment case where discovery would be incredibly expensive.

5. Solicitor General filed a brief in defense of the telephone companies 

6. DISSENT.  
a. Where there is smoke there is fire.  If they can back up these allegations, they should be fine.

b. Should at least require answer denying.

c. Plausibility standard inconsistent with Rule 8.

d. Control discovery with case management

7. Per curiam decision reversing dismissal of prisoner’s complaint about jail’s failure to treat him for hepatitis.

8. Plead less. 

C. Heightened Pleading. 

i. Benefits of simplified pleading require some uniformity.  Otherwise the type of pleading will depend upon the substance of the claim, like the write system.

ii. Rule 9(b) requires heightened pleading for fraud.   Requires pleading with sufficient particularity, but must be harmonized with rule 8.  Slightly higher standard.  Carey v. Denny
1. Rationale for Heightened Pleading for Fraud:

a. Protect D’s reputation

b. Deter strike suits

c. Defense of completed transactions (way to get out of contract)

d. Adequate Notice (Fraud fishy but if you give notice they can come forward and clarify)

iii. You plead each allegation with particularity and must be able to make an inference that the p acted with the required state of mind (here, scienter) with at least as much plausibility as that he did not.  Tellabs.
1. Private Securities Litigation Reform Act (PSLRA).  Complaint must specify:

a. each statement allege to have been misleading

b. reasons why each is misleading

c. if on info and belief, all facts on which belief is formed must be stated with particularity

d. facts must give rise to strong inference that d acted with scienter

2. FACTS. Securities case suing fiber optics company and ceo for making inflated representations about how well the company was doing.
D. Mechanics of 12(b)(6) Motion. 

i. Rule 12e.  Can move for a more definite statement if you allege that the motion is so vague and ambiguous that a party cannot reasonably respond and point out the defects in the complaint and details desired.  Other party is only required to respond if you the court orders it.

ii. You have to smash together anything under 12(b) including venue, and personal jurisdiction objections per 12g2. 
iii. Lean in the plaintiff’s favor with a 12b6 motion. 

iv. Can amend the complaint once without anyone’s permission so long as the d has not yet answered otherwise you need the other side’s permission or leave to amend from the court.
v.  The complaint can easily be read not to have more than an unsustainable claim, but that reading is not inevitable and the fact that it is logical and unstrained is not enough to warrant dismissal. American Nurses.  

1. Class Action lawsuit by state employees in Ill under Title VII.  D files 12b6 motion alleging that they are making a comparable worth case.  Comparable worth claim they would have no claim because title 7 requires intentional discrimination and if Ill. is just paying market wages then there is no problem. 
2. Poser reads the complaint thinking about all of the ways that you could read the allegations.

3. Posner has suspicion that there is not much to the case but they do not plead themselves out of court because there are at least some allegations that look like comparable worth plus some.
4. Relationship to Twombly:

a. Antitrust.  Though antitrust does not explicitly require heightened pleading

b. Policy considerations in Twombly

E. Amending the Complaint

i. Rule 15c allow relation back to original complaint for purposes of sol to fix a mistake if:

1. D has received notice

2. D must have known or should have known that action would have been brought but for the mistake.

3. Notice has to be made within 120 days

4. Has to b arising out of the same transaction or occurrence
ii. This rule cannot be used to fix anonymous d’s.  

1. If not allowed under state rules, then it won’t get in fed court under diversity. 15(1)(c)  
a. Not much of a federal interest so avoid the whole rea pathway.

F. Answering and Counter- Claims
i. Can deny generally only if in good faith you actually want to deny everything (8b) 

ii. Deny with knowledge insufficient to form a belief, basically a denial.   Court can be punitive when the dki is with information that is within their knowledge or control. 

iii. Counter-claims.  Rule 13. 
1. Permissive: any claim that you might have against the complainant

2. Compulsory: a claim that you have to bring against the plaintiff at that time. 13a: same transaction or occurrence and no other party named.
VIII. Case Management and Discovery

A. Rule 16. Pretrial Conferences; Scheduling; Management

i. Velez v. Awning Windows, Inc. (Lower Court’s decision to exclude for failing to file on time upheld)
1. FACTS.  Velez and Neves are sexually involved.  Velez brings Title VII action.  Defense was late on everything during pre-trial motion.  Since they did not respond to summary judgment or the exclusion of hearsay evidence on time their responses were to be excluded. Court had warned them about this.

2. Decision reviewed on abuse of discretion standard. 

3. Party who needs more time to make an opposition to summary judgment motion has a responsibility to file a 56(f) motion.

4. Aside:  Courts could not sanction by refusing to consider motion for lack of subject matter jurisdiction. 

B. Rule 26f.  Scheduling conferences between the parties required at the beginning of the case. 

C. Relevance and Limitations. 

i. Rule 26. Entitled to anything that is relevant to the claims and defenses.  Used to be relevant to the subject matter.  Was attempt to cut back on the breadth of discovery. 

1. Relevance is a pretty broad concept, so most courts are willing to say that so long as counsel can intelligently plot out how it fits into some concrete part of the case, the material is relevant. 

ii. Limits on Discovery: 

1. Unreasonably cumulative, duplicative, can be found somewhere else more convenient

2. Party seeking has already had enough opportunity to get the same material, the discovery can be opposed. 

3. Burden/benefit calculus clearly show burdens outweigh, it can be opposed.
D. Discovery tools

i. Document Requests – Rule 34

1. Best initial source of information

2. Use to figure out who to depose

ii. Depositions – Rule 30

1. Q&A session recorded for record

2. Telephone Depos Allowed

3. Can depose anyone, including nonparties to the suit

4. Rule 30(b)(6) deposition – the right to depose an organization

a. They have to put forward a “spokesperson” for the deposition

iii. Interrogatories – Rule 33

1. List of questions sent to other side (only to the party) to be answered (usually answered by lawyer and then signed by the party)

2. Best used to get help sorting through documents and to force explanations of denials and legal theories

iv. Most strategic order is that above (although you don’t HAVE  to follow any order)

E. Work Product

i. Only applies to litigators

ii. Hickman v. Taylor (tugboat accident) 

1. The interview was based on public information.  A lawyer’s insights, notes and strategies pertaining to a case are not discoverable.  
2. Rationale:

a. Discovery is not supposed to allow parties to argue “without wit or with the wit of the adversary”

b. Lawyers would have to testify

c. If everything had to be turned over would lead to inefficient and unfairness

3. Disadvantage:

a. Broad veil of secrecy for corporations.  More likely to do investigations through attorneys, than individuals.

iii. Qualified. Work Product can be overcome by substantial need and undue hardship. 

iv. Rule 26(b)(3) – Legal documents created in preparation for litigation or trial are not discoverable.  Codifies Hickman.
1. If the documents were created for non-litigation uses (such as facilitating transactions, general counsel, etc.) they are discoverable

F. Attorney-Client Privilege

i. Applies to all attorneys

ii. Upjohn v. United States  – privilege is extended between the client (even if the client is the entire corporation) and the lawyer
1. FACTS.  About bribing foreign officials and tax issue.  Lawyer puts together a letter containing a questionnaire asking about whether or not they committed the sketchy activities and then interviews people with regard to an SEC investigation.  IRS asks for questionnaires and the notes taken from the interview. 
2. Court rejects the  “control group” model -  only the highest ranking people in the company have privilege v
a. Rationale For Rejecting Control Group.

i. Good thing when companies seek advice of their lawyers, do not want to hamper the beneficial effects. 

ii. Unworkable.  Really need certainty for privilege to work

3. Questionnaire is contained in attorney client privilege because documents reflect communications between the company and the company’s counsel in connection with securing legal advice.  The fact that the questionnaire does not contain legal advice is not a problem. 

4. The five rules for privilege under Upjohn

a. Communication made in contemplation of legal services;

b. Content of communication must relate to the legal services;

c. The information-giver must be an employee, agent or i.c. of the corporation with a relationship to the corporation’s involvement in the subject of legal services;

d. The communication must be made in confidence; and

e. The privilege must be asserted by either corp. or info-giver

iii. How to secure privilege

1. Communication must be between only the counsel and the client

a. There can be no strangers: someone who does not share a common interest with respect to the subject matter of the litigation. 
b. Ex: Wife in the background, the communication is not privileged. 

2. If the attorney discloses once, privilege broken

3. If the attorney inadvertently discloses something in a document, they can ask the party to return it without looking at it
IX. Summary Judgment

A. No factual disputes, you should be able to resolve the case as a matter of law.

B. Rule 56
C. Adickes v. S.H. Kress & Co. (MSJ Denied)
i. White woman walks into restaurant with black students and is refused service.  They leave the restaurant and she is arrested for vagrancy.  Before civil rights act, so there was nothing illegal about refusing service based on the color of your skin.  So Adickes had to show a conspiracy with police officer.  Kress moves for summary judgment putting forth affadavits saying that there was no pre-arranged conspiracy and it is denied. 

ii. Court says that Kress has the initial burden of showing that there is some support for the motion, and just stating that you did not do it won’t cut it.  Since it did not meet its initial burden, it should never shift to Adickes. 

iii. At the end of the day Kress bears a burden that it would not bear at trial.  Exemplifies the idea that msj was extraordinary. 

iv. Even if the moving party does not bear the burden of proof at the trial, they would have to negate the allegation or contention of the moving party. 

v. Credibility battles are best left to the jury

D. Celotex
i. FACTS.  Widow sues Celotex for exposure to asbestos.   She did not proceed on a market share basis of liability. Celotex did not put anything onto the record with the motion and just said that there was nothing there.   The district court granted  saying that there was no showing that the p was exposed. DC reverses, Scotus grants MSJ. 
ii. Under, Adickes they would have had to negate the possibility of exposure to their products. 

iii. Scotus cites 56 a and b as suggesting that you can move for judgment without affadavits. 

iv. The moving party, if they do not bear the burden of proof at trial, simply has to point to the empty record on some essential element of the non-moving party’s case. 

v. Moving party bears the burden of persuasion.  Burden of production shifts from moving party if satisfactory to the non-moving party . 
vi. The non-moving party in order to satisfy her burden of production does not necessarily have to have admissible evidence on hand but needs to have evidence that is reducible to admissible evidence.
vii. Celotex does not overrule Adickes but merely shows that there are two different ways if the moving party does not bear the burden of proof. 
E. Judge should use the lenses of the evidentiary standard to be used at trial in deciding msj.  Anderson v. Liberty Lobby
F. Matsushita Electric Industrial Co. v. Zenith Radio Corp. 
i. FACTS. American tv manufacturers alleged that 21 Japanese manufacturers and distributors considered to fix prices in an effort to monopolize the American market.
ii. Only thing they shows is anti-competitive conduct and that is simply not probative of conspiracy. Motive is especially lacking. The evidence is not plausible and should not be given weight. 
iii. Do not just take non-moving party’s side where you cannot reasonably conclude that the non-moving party is right. 
G. 56(e)(2) requires Plaintiff to do more than just rely on pleadings. 
H. 56(f) Non-moving party can request more time.
I. The court first has to determine the relevant facts from the record and then take all inferences in favor of the non-moving party to the extent supported by the record. Scott v. Harris

J. MSJ is a decision of law, so reviewed de novo. 
X. Res Judicata and Collateral Estoppel

A. Terminology. 

i. True res judicata or merger and bar: foreclose any litigation of matters that never have been litigated because they should have been advanced in an earlier suit. CLAIM PRECLUSION

ii. Collateral estoppel: foreclosing re-litigation of matters that have once been litigated and decided.  ISSUE PRECLUSION

B. Claim Preclusion

i. Matthews v. NY Racing Association 

1. FACTS.  Wants injunction preventing people from preventing his attendance at race tracks.  Last time was pressing libel and money damages against employees, this time alleging kidnapping, etx. Against the employers.  Bared by res judicata. 

2. Under respondeat superior if the agents committed no wrong then neither did the employer.  Their interests are in privity- for purposes of litigation their liability rises and falls together.  So the parties can stand in each other’s shows and use res judicata. 

ii. If D has a claim against the P that arises out of the same transaction or occurrence,  then they must bring that claim against the plaintiff as a counter-claim.  Rule 13a. 
iii. Federated Department Store, Inc v. Moitie
1. FACTS. 2/7 p file against anti-trust suit against petitioner.  Consolidated and dismissed in District Court.  The file in state court, removed to district and dismissed on res judicata grounds.  Meanwhile other five plaintiffs appealed in ninth circuit and the case was reversed and remanded.  
2. Res Judicata is applied even when the first court may have been wrong on the merits.  Finality not correctness

3. Incentive for direct appeal rather than collateral attack. 

C. Issue Preclusion.
i. Checklist:
1. Judgment in the first action must have been valid, final and on the merits (does not have to be on the merits if the issue being precluded is exclusively procedural)

2. Issue must actually have been litigated in the first action, decided by the first court, and a determination of that issue must have been necessary to the court’s judgment.
3. Issue resolved in forum one had to be identical to the issue resolved in forum 2. 
ii. Must be the same issue. 
1. Cromwell v. County of Sac (Bonds.)
a. Therefore, the fact that a party may not have shown that he gave value for one bond or coupon is not even presumptive, much less conclusive evidence that he may not have given value for another and different bond or coupon.  

b. Not precluded because divisible transaction like the installment contract hypo. 

2. Restatement.  Factors at play in determining if issues are identical:

a. Reasonable to produce all evidence in first litigation

b. Passage of time difference

c. Foreseeable at the time of the first litigation that the spin on the second would arise and should be considered. 

iii. Must have been necessarily decided in the first case. 

1. Finding must have been essential to the first judgment. Rios v. Davis
a. FACTS. First lawsuit re: car accident between Pop & Davis.  Davis impleaded Rios.  Court decides that everyone was negligent.  After Rios v. Davis, finding that Rios was negligent is not collateral estoppel because it was not necessary or essential to the judgment in the first lawsuit. 
b. The sole basis for the PREVIOUS judgment was the findings that Davis was negligent and the finding that Rios was negligent was not essential or material to the judgment.  If the finding had been the other way around and would not have changed the judgment, then it is not essential. 

c. Rationale:

i. Rios could not have appealed.

ii. Party does not necessarily have full incentive to litigate

d. A finding of fact by a jury or a court which does not become the basis or one of the grounds of the judgment rendered is not conclusive against either party to the suit.

2. Second RTST.:  If a judgment rests on alternative grounds, neither has preclusive effect. 
3. Default Judgment. 
a. To the extent that litigation has occurred you could say that it was actually litigated. 
b. If defense would have been expensive and damages cheap in the first instance, then might not have had an incentive to fully litigate, which would point against preclusive effect. 
c. Policy Arguments:
i. Making preclusive, will give incentive to litigate the first time
ii. Expand preclusion, reduce litigation
4. Settlement Agreements:  Courts do not necessarily defer to parties to decide what gets precluded.
5. Federal Agency Decision:  Test usually was whether they were acting in a judicial capacity. 
iv. Persons benefited and bound by claim preclusion
1. Offensive Non-mutual Use of Collateral Estoppel: P uses the doctrine to prevent the D from re-litigating issues that were already decided against him.  Trial Court granted discretion. 
a. Park Lane
i. SEC prosecuted Park Lane saying that some of the statements they had made were misleading.  SEC sought equitable relief whereas Shore wants rescission of merger, damages and costs.  Shore tries to preclude Park Lane from arguing that their statements were not misleading.  Offensive allowed here. 
ii. Factors to Consider:

1. Could Plaintiff have joined in first action?

2. Did the D have incentive to litigate as fully as possible the second time around?

3. Inconsistent verdicts against D before?

4. Procedural  Devices Different?

b. Offensive collateral estoppel does not promote judicial economy in the same way.  Plaintiff would have an incentive to wait and sue after the first suit.
c. P is allowed to invoke on occasion because they are invoking something that the D is bound to.  Why the D could never invoke against a new P. 
d. Curry Hypo
2. Defensive Non-mutual collateral Estoppel allowed per Blonder Tongue (Same Plaintiff, Different Defendant.  D invokes against the P. )
v. Federal Common Law determines the preclusive effect of a prior judgment in Fed. Court, which in turn piggybacks on state law. Semtek
XI. Class Actions

A. Joinder

i. Rule 20.  Permissive Joinder. 

ii. Rule 19(a) persons who should be joined if feasible

iii. 19(b)  grants guidelines to determine whether the action must be dismissed- whether the party is necessary (proceed without) or indispensible (cannot proceed without):

1. P’s interest in obtaining a forum (satisfactory alternative forum exists?)
2. D’s interest in avoiding multiple litigation (closed if not asserted at trial)
3. Interest of the outside who they want to join
a. Judgment is not res judicata to non-parties but courts must consider the extent to which the judgment may impair or impede his ability to protect his interest in the subject matter
b. Question is not whether the he would have been benefited by a ruling in favor of the party in the suit, but whether  he would be harmed by a judgment against the party 

4. Court’s interest  in a complete, consistent, efficient settlement of controversy
iv.  Courts should consider possibility of shaping relief to accommodate interests

 Provident Tradesman (car accident.)

B. Rule 23
i. Rule 23 (a) Prerequisites to a Class Action

1. Class definition must be precise, objective and presently ascertainable and must not depend on subjective criteria or the merits of the case or require extensive factual inquiry to determine who is a class member. 

2. Class Representative Must Be a Member of the Class 23(a)
3. Joinder of all Members must be impracticable. 23(a)(1) NUMEROSITY
4. Questions of Law or Fact Common to the Class 23(a)(2) COMMONALITY
5. The Representative Claims or Defenses are Typical of the Class 23(a)(3) TYPICALITY
6. Fairly and Adequately Protect the Interests of the Class 23(a)(4) ADEQUACY
a. Due process concern, assures figurative day in court

b. Prevent collateral attack

ii. Rule 23 (b) The Kinds of Class Actions that Are “Maintanable”

1. Prejudice Class Actions.  Individual actions would cause prejudice that can be avoided by class action. Mandatory (no opt-out).  Notice discretionary.
a. Prejudice to non-class party. 

i. Incompatible standards of conduct for d?

b. Prejudice to members of the class.

i. Individual actions substantially impair or impede the ability of class members to protect their interests (ex: limited insurance fund)
2.  Injunctive and Declaratory Relief.  Goal of changing d’s behavior or policy prospectively.  Cohesive class(notice not essential.

3. Damage Class Actions.  Injured in the same way.  Mandatory notice and the right to opt out.

a. Questions of law or fact must predominate over individual questions

b. Class action is superior to other available methods of fair and efficient adjudication of the controversy
c. 4 factors to consider in determining above:
i. Difficulties in managing action (size or contentiousness, number of class, onerousness of notice requirements)
ii. See Rule
iii. 23(c) Court has to determine by order whether to certify the class at an early practicable time. 

iv. 23(c)4 Court can sever issues for certification

C. Notice.  Notice in Damage Class Actions requires provision “of the best notice practicable under the circumstances, including individual notice to all members who can be identified through reasonable effort.”

i.  Notice must include:

1. Basic info. about suit

2. Members rights, focusing on the nature of the action, def. of class, class claims, issues or defenses.

3. Absentees rights re: appearance, exclusion, and binding effect of judgment

ii. Costs of providing notice must be borne by the party seeking class treatment unless judgment already rendered against defendant.  If suit successful cost can be deducted from recovery.

D. Overview

i. Castano v. American Tobacco Co. ( Suing for damages from fraudulently saying tobacco was not addictive.  Certification Fails.)
1. Court should have considered how variation in state law affects predominance and superiority. 

2. Have to think about the management of the trial in order to establish superiority. 

3. Reliance in fraud claim is individual, not at all clear common questions will predominate.

4. Certification of mass torts disfavored  (magnifies and strengthens bad claims, judicial blackmail) and requires a prior track record of trials to make predominance and superiority analysis

5. Independently fails superiority issue.  Cannot presume that there will be tons of cases.
E. Due Process

i. Hansberry v. Lee (Previous judgment not  binding)
1. Where the interests of those not joined are of the same class as the interests of those who are, and where it is considered that the latter fairly represent the former in the prosecution of the litigation of the issues in which all have a common interest, the court will proceed to a decree, and it will be binding on members of the class who are not formal parties to the suit.  Expands type of actions in which class actions can be brought.

2. Hansberry did not have a common interest with the previous class because the people wanted to enforce the covenant whereas Hansberry does not

F. Jurisdictional Issues

i. Determining Federal Court Diversity Jurisdiction

1. The determination of diversity of citizenship in class actions should be based on the citizenship of the named parties only.  Supreme Tribe of Ben-Hur v. Cauble
2. Cannot aggregate claims of class members for the purposes of meeting the jurisdictional minimum. Snyder
3. Each plaintiff in a Rule 23(b)(3) class action must satisfy the jurisdictional-amount requirement. Zahn
4. 1367(b) overrules Zahn.  At least one claim that satisfied the amount-in-controversy, then the court has original jurisdiction at which point it can turn to the question of whether it has a constitutional and statutory basis for exercising supplemental jurisdiction over the other claims in the action.  Exxon Mobil Corp v. Allapattah Services, Inc.
5. 2005 minimal-diversity jurisdiction statute:  a federal forum is extended to any class action in which a single defendant is a citizen of a state different from that of a single plaintiff and the amount in controversy exceeds $5 million. Allows for removal.  Some exceptions and can decline jurisdiction based on 6 factors. 
a. Statute. 2002 Act, 28 U.S.C. § 1369, dealing with catastrophic mass accidents:  Federal jurisdiction is authorized in any civil action arising “from a single accident, where at least 75 natural persons have died in the accident ad a discrete location provided minimal diversity exists between adverse parties and other conditions are satisfied, including that any two defendants reside in different states, substantial parts of the accident took place in different states, and a defendant resides in a State and substantial part of the accident took place in another State. 

b. 2005 Act amends 28 U.S.C. § 1332(D) as part of the Class Action Fairness Act of 2005 (“CAFA”): Makes federal district courts available for any class action in which the amount in controversy exceeds $5 million and in which any defendant is a citizen of a State different from any defendant. Though there are exceptions

i. 1/3-2/3 of the members of all proposed plaintiff classes in the aggregate and the primary defendants are citizens of the state in which the action was originally filed, district courts may use their discretion based on factors

ii. No Jurisdiction if more than 2/3 of the putative class members are citizens of the state  which the action was originally filed, or over class actions involving federal securities claims or claims related to corporate governance.

6. 1453 applies to Class Actions and removes many of the restrictions on removal. See Removal Jurisdiction Above. 
ii. Philips Petroleum  Co. v. Shutts (Class action over royalties on leases.  Kansas has jurisdiction over the plaintiffs, but Kansas law is not applicable to all of the parties)

1. Jurisdiction over the plaintiffs   Not a violation of due process even without min. contacts as long as:
a. As long as the plaintiff is provided with notice reasonably calculated  (first class mail approved here) that describes the action and p’s rights
b. an opportunity to remove themselves 
c. their interests are adequately represented, it does not violate 
d. Fewer burdens, fewer protections.
2. Choice of Law  For a state’s substantive law to be selected in a constitutionally permissible manner, that State must have a significant contact or significant aggregation of contacts creating state interest, such that choice of its law is neither arbitrary nor fundamentally unfair. 
a. In considering fairness, and important element is the expectation of the parties. 
b. Court must consider it. 
G. Settlement Classes.
i. Amchem  (Asbestos litigation.  Certification improper.)

1. If the case is being  certified for settlement,  the court does not have to consider whether the case would be manageable.

2. Concerns under 23a4 that with very different interests their will not be adequate representation.

3. Divergent interest , not cohesive , problems of rep and typicality( predominance has not been met. 

ii. Ortiz
1. Claims limited class fund.  But Scotus says that fund could have been larger, and they could use their equity. 

2. Concerns about fairness based on different outcomes for pre- 59 and post- 59 exposures. 
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