Survey of the Criminal Justice Process

Intro.

-Crim. law is a set of norms for behavior, intended to prevent people from interfering w/ each other’s rights.
-Crimes:  Most are property crimes or contraband crimes, not violent crimes.

-How Guilt is Established

-Relevant = probative (supports proposition) + material (proposition supports case) 

-Admissible evidence = Relevant evidence – evidence subject to privilege (e.g., 5th Amendment) – (evidence w/ prejudicial effect > probative value).

-“Other-Crimes” Evidence Under Current Law

-Evidence of other crimes cannot be admitted to prove character, but it can be admitted to prove elements of the crime.


-Cases should be decided based on the facts that are unique to them.


-Judges may consider character in sentencing.

-Exceptions to the rule


a.  The signature exception


b.  Sex offenses


c.  Impeachment exception:  If a D chooses to testify in his own defense, P can 


introduce evidence of prior crimes to attack D’s credibility, but not to prove its


own case.

-Proof Beyond a Reasonable Doubt

-Reasonable doubt:  A plausible narrative could be constructed from the facts. 

-Better to let the guilty go unpunished than to punish the innocent.  


-Stigma


-Tyranny

Why the State as a Party?

-Miners’ meetings

-The state is in a better position to:

 
-ensure proportionality.

-provide justice, b/c it can imprison.



-serve symbolic and instrumental functions of law.

-channel vengeance, insulating victims from perps.

-enforce societal norms.

General Principles of Criminal Law

Why Punish?

-Just deserts/Retribution:  backward-looking
-Expression of societal outrage

-Utilitarian:  forward-looking

-Prevent crimes of vengeance

-Maintain the social fabric; reinforce societal mores; educative function; moral preventive
-General and specific deterrence


-Calculation:  Criminals may calculate the costs and benefits of crime.


-Max. punishment:  Three-strikes rules may reduce inhibitions once criminals


cross the line.


-Criticism of punishment as gen. deterrence

-Unjust to punish one to deter others

-A punishment disproportionate to the crime may result in order to deter others.



-Innocent people can serve as examples, too.



-Some people cannot be deterred.



-Symbolic laws that are unenforceable make the law less efficacious, b/c

people have less respect for it, as a result of the gap b/t the law and normative expectations for behavior, e.g., Prohibition.  There must be a 

just norm behind the law.

-Shaming
-Incapacitation


-Prediction is difficult.


-Legislatures like it, but the SCOTUS does not, e.g., Solem.

-Rehabilitation


-When is the criminal corrected?


-Prison is not the ideal environment for rehabilitation.

-Restorative Justice

-Sentencing


-Discretion used to be broad, and Ps could not appeal sentencing.



-Character was considered.



-D’s past, including criminal record, could be considered.


-Movement for determinate sentencing was fueled by public dissatisfaction w/


discriminatory sentencing and desire for a norm.


-Federal sentencing guidelines



-Either side may appeal sentences.



-New guidelines were based on average sentences from the past.  Narrow



ranges are now allowed.




-Using the avg. allowed the designers of the guidelines to avoid




controversy.



-Factors such as educational background, community ties, and family ties



could not enter into sentencing decisions, as they could easily be used to



discriminate.



-Limiting discretion was intended to provide certainty and ensure that 



convicts got their just deserts.



-Are they discrimination-proof?  No.  E.g., guidelines for crack were 



stricter than those for cocaine, and different groups tended to use the



drugs.



-Situational factors may be either aggravating or mitigating, and they may



be used in sentencing.



-After 1987, pressure to allow exceptions to the guidelines developed.  B/c



the guidelines limited the factors that judges could consider to situational



factors, the goal of fitting sentencing to the offender was not being met in



all cases.

What to Punish?

NYPL Art. 1.05:  “…proscribe conduct which unjustifiably and inexcusably causes or threatens substantial harm to individual or public interests.”

-The state decides whether to prosecute, b/c crimes are prosecuted for the benefit of society—not the victim.

-Obscenity:  Offenses in NYPL are based on promotion or intent to promote obscenity.

-Offense to public sensibilities

-Private sexual acts are not penalized b/c of privacy concerns.

-NYPL, Art. 235

-Narcotics:  Sale is a public transaction, but what about private use?


-Private consumption is criminal b/c drugs can strip people of their rationality, 


and the state has the right to limit the freedom of people who cannot make 


rational decisions.


-Secondary effects on society, e.g., increased crime, decreased productivity, and


increased burden on society.


-Paternalism


-Restrictions on possession reduce demand.
-Quality of life crimes


-NYPL, Art. 240


-Open container law


-Scavenging garbage

-Drunk in public:  Offensive; the harm is dispersed among society, so the torts sys. would probably not address the problem; “broken windows” theory


-W/out criminal enforcement, no other means of regulation would address


these crimes.

-Most crimes are not done in public.  Why are they punished?  


-The criminal may be a danger to the public.


-People are hurt.  One of the reasons behind the social contract is to provide for


safety.  


-Legislatures’ discretion to decide that something is a public harm is broad.


-Robbery is considered to be a worse crime than peculation of funds from a 


company’s retirement fund b/c of the fear inspired by the former.

-Most crimes are activities that offend the mores of society, but not all activities that offend the mores of society are crimes, e.g., adultery.

-Unenforced laws are counterproductive and encourage “a cynicism and an indifference to the criminal-law processes…”

-Such laws are often used as a tool to discriminate against people the police want to arrest for other reasons.

-Corporations:  Tort sanctions may be preferable to criminal punishment, b/c corps. are concerned w/ the bottom line.  (+/-)

Limits to What to Punish—Legality

-“…three principles limit the distribution of punishment:  culpability, proportionality, and legality.”


-Culpability:  “to safeguard conduct that is without fault from condemnation as 


criminal”


-Legality:  “to give fair warning of the nature of the conduct declared to 


constitute an offense”


-Proportionality:  “to differentiate on reasonable grounds between serious and 


minor offenses”

-In place to protect people from the state

-The act must have been illegal at the time it was performed (no ex post facto laws).


-The purpose is to provide notice to the state and to the actor.


-Limits state’s discretion

-Vague statutes are especially problematic when it comes to wholly innocent acts.

-Allowing the court to extend one’s culpability to a more serious crime undermines the deterrence effect and the just deserts effect of punishment.  

-Even if loitering were not defined and the accompaniment of a gang member were not necessary, its criminalization could still leave too much discretion in the hands of police and lead to arbitrary enforcement.

-Loitering is often not criminalized b/c it is not well-defined or b/c it leads to discrimination.  It is also often viewed as a minor offense.  Everyone loiters and there is not an element of culpability to it, i.e., it is an innocent act.

-Loitering “plus” statutes are generally used as a predicate to a more serious 

offense, and are often held constitutional. 

Basis of Criminal Liability

The Criminal Act (Actus Reus)

-Culpable conduct

-It is not a crime to be something.

-The Requirement of Overt and Voluntary Conduct

-Model Penal Code, § 2.01(1):  “A person is not guilty of an offense unless his

liability is based on conduct which includes a voluntary act or the omission to

perform an act of which he is physically capable.”

-Innocent acts combined w/ a guilty mind are not sufficient for liability.



-Omissions

-Omissions are usually not crimes.  

-Duties may be based on contract or status relationship (via statute, e.g., parent,

caretaker).

-People may place others in peril, bringing a duty upon themselves.

-When the law treats omissions as acts, issues related to mens rea apply.

-Good Samaritanism:  +/-

-Failure to act can be murder, if the omission is intended to result in death.

-Difference b/t a family member and a doctor pulling the plug:

-The family member commits an act 


-The doctor commits an omission

The Criminal State of Mind (Mens Rea)

-There is no crime w/out some sort of a choice, a wrong, and deterrability.

-We must decide what state of mind corresponds to each element of a crime.

-Statutes are made up of several parts


-What act is being punished?


-What state of mind must exist?



-If only one state of mind is mentioned in the statute, it should be applied



to all elements of the statute.  This is somewhat impractical.

-NYPL Art. 15:  Culpability


-§ 15.05:  Culpability; definitions of culpable mental states



-Intentionally:  “A person acts intentionally with respect to a result or to



conduct described by a statute defining an offense when his conscious 



objective is to cause such result or to engage in such conduct.”



-Knowingly:  “A person acts knowingly with respect to conduct or to a 



circumstance described by a statute defining an offense when he is aware



that his conduct is of such nature or that such circumstance exists.”



-Recklessly:  “A person acts recklessly with respect to a result or to a



circumstance described by a statute defining an offense when he is aware

of and consciously disregards a substantial and unjustifiable risk that such result will occur or that such circumstance exists.”



-Criminal negligence:  “A person acts with criminal negligence with 



respect to a result or to a circumstance described by a statute defining an

offense when he fails to perceive a substantial and unjustifiable risk that such result will occur or that such circumstance exists.”

Model Penal Code, § 2.02


1.  4 levels of culpability:  Purpose, knowledge, recklessness, and negligence


-One of the 4 levels must be present for each material element of an offense.


Material elements involve (1) the nature of the forbidden conduct, (2) the


attendant circumstances, or (3) the result of conduct.


3.  Recklessness involves the conscious creation of a substantial, unjustifiable


risk.


4.  Negligence involves the inadvertent creation of a substantial, unjustifiable


risk of which the actor should be aware.  A jury must determine that the actor’s


behavior involved a gross deviation from the care that would be exercised by a 


reasonable person in the actor’s situation.

Hampton, “Mens Rea”


-“Rational culpability”



-“Willful irrationality”



-“Negligent irrationality” 


-“Moral culpability”



-“…like irrational people, immoral people know the better but do the

worse because they believe they can install a new reason-giving authority over their actions that transforms the worse into the better.”


-Legal culpability



-“…ignorance of the law is not an excuse…”



-Acts of recklessness are evidence of culpability b/c the acts entail 



“risking the kind of harm ruled out by legal and moral imperatives, so that



he undertook the risk in defiance of these imperatives.”



-The legal code may not correspond to morality b/c the 

criminalization of some acts would mean sacrificing freedoms.

Mens rea defenses:  Involuntary act, duress, legal insanity, accident, mistake

-The knowledge requirement stipulates that the actor be “practically certain” or believe with a “high probability” that his conduct will cause the result.

-Mistake of Fact

-Can be a defense when belief is sincere; otherwise, there is strict liability

-Can negate state of mind requisite for the crime
-Model Penal Code, § 2.04(1)-(2), Ignorance or Mistake

-“…ignorance or mistake is a defense when it negatives the existence of a state of mind that is essential to the commission of an offense, or when it establishes a 


state of mind that constitutes a defense under a rule of law relating to defenses.  In


other words, ignorance or mistake has only evidential support…”

-Strict Liability

-Public welfare offenses

-Scope or danger of the wrong

-E.g., statutory rape:  Strict liability applies, b/c if it didn’t willful ignorance would abound.  The scope of the deterrent is increased b/c minors are immature and unqualified to consent, and b/c it is a crime against the family.

-E.g., assaulting police:  Strict liability applies, due to the officer’s status.

-What elements affect a finding of scienter (state of mind)?


-Scope of the underlying wrong:  Is the activity totally innocent?


-Seriousness of result or threat


-Status


-Deterrence:  Pressure to make people take special care

-Purveyance of dangerous product to public


-Seriousness of the penalty


-Language of the law


-Complexity of the law


-Alt. mode of reg.

-Mistake of Law

-Why is it almost never allowed?


-It is difficult to prove or disprove.


-It encourages ignorance.


-It would become an exception to the law which could swallow it.

-Exception:  Authoritative statement
-Ignorantia Legis’s Scope


-Model Penal Code, § 2.04(1):  “Ignorance or mistake as to a matter of 


fact or law is a defense if [it] negatives the purpose, belief, 


recklessness or negligence required to establish a material element of 


the offense.”

-The “Cultural Defense”:  +/-

Proportionality

-The greater the harm, the more severe the penalty

-The stronger the intent to harm, the more severe the penalty

-Themes


-Just deserts concerns


-Deterrence:  Bentham bases penalty on utilitarianism, i.e., it must outweigh the


benefit of the crime to the criminal.


-Ranking crimes:  The dangers of penalizing lesser crimes more severely than 


greater crimes are that criminals may choose to commit the greater crime, and that


society loses respect for the law.


-Incapacitation is generally less accepted as a basis for severe penalties than are 


deterrence and just deserts.

-Federal Sentencing Guidelines


-A problem w/ determinate sentences is that different states of mind sometimes


result in the same crime, leading to disproportionate punishment.

-Based on past practice, rather than a unifying philosophy of deterrence or just deserts.  If the Commission were to have used its own rationale for ranking 

sentences, it would have come under pressure from outside interests for having

departed from tradition.


-Plea bargaining:

-Those who accept responsibility by pleading guilty tend to receive a big break.



-Those who cooperate w/ the prosecution of someone else can have their



sentences reduced.


-The mandatory minimums increased after the Guidelines were introduced, and


parole was eliminated, so sentences increased.  The drive to reduce disparity


among sentences for similar crimes served to increase all sentences.


-Death penalty is generally only for intentional homicides w/ exacerbating factors



-Liability must be birfurcated from sentencing.

-NYPL Art. 160, Robbery

-The difference in punishment b/t appearing to display a gun and actually displaying a gun is a matter of deterrence, as the robber using a toy gun is seeking to avoid violence.

-NYPL Art. 220.21, Possession in the First Degree



-The penalty is so severe b/c the temptation is great, given the possibility



of enrichment.

-Bentham, “Principles of Penal Law” (1843):  Uncertainty and distance of punishment serve to weaken its effect, requiring more severe punishment.

Exemplary Crimes

Homicide

-Intentional Homicides:  Murder and Voluntary Manslaughter

-Murder:  “unlawful killing with ‘malice aforethought.’”

-Manslaughter:  “unlawful killing without ‘malice aforethought.’”

-Malice:  Intent or extraordinary recklessness (not personal ill will toward the victim)



-When death results from the commission of a felony, it is often



considered murder.



-Recklessness + “depraved indifference”

-American murder law


-Forethought has been removed from the requirement.

-1794:  PA distinguished b/t first and second degree murder by only imposing the death penalty for first degree murder, which required

premeditation.


-Does not require premeditation, although some statutes do



-Requiring premeditation is problematic:




-Some of the most serious crimes are not premeditated.




-It is difficult to prove premeditation.



-Superficially, premeditation appears to be more heinous than unplanned



killings.



-Premeditation vs. intent:  Some second degree murders do not require



intent, e.g., felony murders and murders created by recklessness +, 



although some felony murders are first degree.




-In practice, premeditation & intent have become conflated in PA.




-Premeditation may entail greater punishment to make people stop




and think about the consequences.

-Cal. Penal Code


-§ 188:  “…malice may be express of implied.”


-§ 189:  “Willful, deliberate, and premeditated killing” constitutes first degree 


murder.  

-Voluntary manslaughter


-Mitigation, not justification



-If mitigation were unavailable, there would probably be fewer killings.



-Deterrence may have little effect, so increasing the penalty for killings of



more provocative acts would have little effect.



-Just deserts policy



-Some provocations make killing less reprehensible.

-Mitigation exists to provide juries w/ an alternative to sending people to their deaths for killings that do not seem that bad.  Juries would let people go free, rather than punish them too severely.

-Provocation

-Most of the defenses for provocation were biased toward men, as they were“honor-based.”



-Defense requires immediate action in response to provocation.




-Witnessing adultery strips spouse of his/her reason.

-Homosexual advances may strip some people of their reason, but they should not be justified by the law.

-Extreme Emotional Disturbance

-Differs from provocation in that it can fester—it does not need to be immediate and can be the product of long-term rage.

-The first requirement is that D have an “extreme emotional disturbance.”

(subjective test)

-The second requirement is that the explanation be reasonable “from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be.” (objective test)

-Some undesirable activities will not be considered part of the “situation,”



e.g., a person’s pursuit of terrorism.  Instead, objective factors like age,

gender, etc. are considered.
-Unintentional Homicides:  “Involuntary” Manslaughter and Reckless Murder

-The line b/t reckless manslaughter and negligent homicide is relatively recent.

-Salmond Test for justifiable risk

-Extreme/Depraved Indifference to Human Life

-Makes an unintentional homicide reckless murder, when combined w/ recklessness

-Beyond recklessness, it requires a different state of mind than intentional homicide and involuntary manslaughter.  (Awareness of the consequences)

-Performance of an act which is capable of resulting in death, and doing so w/out

caring whether death results

-Model Penal Code

-Manslaughter:  “…a person acts recklessly with respect to the death of another when he consciously disregards a substantial and unjustifiable risk that his conduct will cause that result.”  The “disregard ‘involves a gross deviation from the standard of conduct that a law-abiding person would observe in the actor’s situation.’”

-The Model Penal Code treats an unintended killing as murder when it is 

committed recklessly and “under circumstances manifesting extreme indifference to the value of human life.”

-The difference b/t manslaughter and murder is in the degree of the probability of harm and D’s awareness of that probability.

-Unintentional Homicides:  Felony Murder

-If one commits the underlying felony and causes the death of the victim during the course of the felony, it is sometimes murder.

-The risk of death must inherently exist as part of commission of the felony, but death does not need to result in a foreseeable way, e.g., if a victim were to die from a heart attack suffered after an armed robbery.

-Problems:


-Vicarious liability:  Anyone involved in the commission of the felony, e.g., the


getaway driver, is liable for murder.

-Although classified as unintentional homicide, felony murders can be committed intentionally.

-Killing of a participant by a third party is generally not covered, but killing of a participant by a fellow participant can be.

-Felony murder relieves P of the burden of proving mens rea.

-Model Penal Code, § 210.2 (1980):  Although the ALI recommended eliminating the rule, it thought that “the fact that the actor is ‘engaged, or is an accomplice in the commission of” various felonies “creates a rebuttable presumption that the required indifference and recklessness existed.”

-Agency theory:  Only if the killing is done by a co-felon or someone acting in concert w/ a co-felon will the felony-murder rule be applicable.  

-Proximate-cause theory:  If the killing is w/in the foreseeable risk of the commission of the felony, the felony-murder rule will be applicable.

-N.Y. provides that a person is guilty of murder if, “in the course of and in furtherance of [designated felonies,] he, or another participant…causes the death of a person other than one of the participants.”  

-Wis.:  Felony-murder liability is imposed upon any person who “causes the death of another human being while committing or attempting to commit [designated felonies].”

-California:  The jury must consider whether the felony is “inherently dangerous to human life” in the abstract, not based on the facts of the case.

-R.I.:  The jury must consider whether the felony is “inherently dangerous to human life” based on the facts of the case, not in the abstract.

-Merger Doctrine


-Requires mens rea for murder, rather than simply that for felony


-Not applying it results in disproportionate punishment


-Generally, if the felony has a purpose independent from assault, felony murder is


in play.

-Unintentional Homicides:  Misdemeanor-Manslaughter
-Penalty based on vengeance

-Foreseeability usually does not exist.

-A misdemeanor resulting in death can provide a basis for an involuntary manslaughter conviction w/out proof of recklessness or negligence.



a.  The misdemeanor must be the proximate cause of death.



b.  Some states do not allow the Rule to be applied in cases of regulatory



offenses or for malum prohibitum misdemeanors, but only for malum in se



misdemeanors.



c.  Some states require that the underlying act be dangerous, and/or that



there be criminal negligence.

-Related Problems

--Causation

-A but-for cause and a foreseeable chain of causation are sufficient to establish causation.

-Foreseeability


-Vulnerability of the victim:



- D always “takes his victim as he finds him.”

-Omissions as Causes:  Where there is a duty to act

-Transferred Intent:  If someone shoots at one person, intending to kill him, and accidentally shoots and kills someone else, it is still murder.  The shooter’s intent is said to have been “transferred.”

--The Death Penalty

-The existence of the death penalty increases the threshold of all other punishments, making them seem more reasonable.  It also affects people’s view of what is proportional.

-The possible differential deterrent effect of the death penalty remains unproven.

-The retributive rationale is uncertain, as family members do not always feel closure upon execution.

-Complaints about error in implementation of the death penalty could easily apply to all other crimes, as the criminal justice process relies on people’s faulty memories.

-Can only be imposed by juries:


-The jury is attuned to what the community wants.


-The jury is thought to be better able to determine the weight to be carried by 


mitigating circumstances.


-The jury is particularly able to determine whether the death penalty is appropriate 


in specific circumstances, based on the crime and the perpetrator.



-The death penalty cannot be mandatory for any particular crime, and it 



may only be imposed for a killing (and possibly for treason and 



espionage).


-Sentencing is inherently discretionary, so there will always be some level of 


discrimination.

-Policy Considerations


-Deterrence


-Error, Irrevocability and Inequality


-The Sanctity of Human Life


-Constitutional Limitations





-The states:






-Some made capital punishment mandatory in






certain cases.  (No dice)





-Some established guidelines to determine who 






would be subjected to capital punishment.  (Must





permit consideration of any mitigating factors)

Sex Crimes

-Under the common law, it was considered a crime of violence

-The common law required force and lack of consent.


-Force helped prove lack of consent, as one who did not consent was expected to


resist, provoking the use of force.  It also helped prove intent.


-Until recently, even if non-consent was proved, force was required.  This was


based on the idea that rape was a crime of violence, so if force was lacking, the


crime was thought to be less injurious.

-Most statutes require proof of “force,” in the absence of special circumstances, e.g., statutory rape, although some no longer do.

-The states require varying degrees of resistance.  Some take it to be implicit in the use of force.

-Grading the crime


-Should all sex w/out consent be called rape?


-Proportionality:  violent vs. nonviolent intrusions



-Is physical harm part of the crime?



-Juries view different fact patterns as more or less worthy of punishment.

-Ways to expand the concept of sex crimes

-Expand the scope of the meaning of “force,” such as by introducing coercion as a basis for guilt.
-Intent:  Proof of force traditionally implied intent.

-Mistake of fact:  It must be reasonable under the circumstances.  Sincerity alone is insufficient.  



-When force is used, a defense of mistake of fact is unavailable.


-“No” should be understood as “no,” w/ no possibility of a defense of mistake of 


fact, b/c the cost of a mistake is greater when “no” means “no” than when it


means “yes.”


-Intent must be to have nonconsensual sex.

-Statutory Frameworks

-Blackstone defined rape as “carnal knowledge of a woman forcibly and against her will.”

-Cal. Penal Code, Title 9 (1999)



1.  Incapable of giving consent



2.  Against person’s will; force is used



3.  Person is rendered incapable of resisting



4.  Person is unconscious



5.  Person is tricked into believing that the rapist is spouse



6.  Person is threatened w/ future retaliation

-NYPL Art. 130


§130.05:  “…it is an element of every offense defined in this article that the 


sexual act was committed without consent of the victim.”

-Coercion and Duress


=The Model Penal Code permits a conviction for “gross sexual imposition”


when submission is compelled by threat of force or “by any threat that would


prevent resistance by a woman of ordinary resolution.”

Anticipatory Crimes

-D does something that threatens a social harm, but w/out success.

Attempt

-Requires intent and actions that tend toward the commission of the crime.

-Attempts were misdemeanors at common law.  Now punishments are usually a reduced factor of the punishment for the completed crime, although more states are making punishment the same for attempts as for completed crimes.

-Stephen:  Although luck is the sole difference b/t successful and unsuccessful attempts, it is okay b/c punishing the successful attempt more severely accords w/ what the public wants.

-Model Penal Code, § 5.05(1):  Other than capital crimes and first-degree felonies, attempt, solicitation, and conspiracy are crimes of the same grade and degree as the most serious analogous offense.

-NYPL, Art. 110

-§ 110.00:  “A person is guilty of an attempt to commit a crime when, with intent to commit a crime, he engages in conduct which tends to effect the commission of such crime.”

-§ 110.05:  Attempts for the most serious crimes are classified the same as those crimes.  Attempts for lesser crimes are classified a step below those crimes.


-Requires mens rea intending the result



-Specific intent required, even though it may not be needed for the 



completed crime


-Reasons for the requirement of specific intent:


1.  Linguistic:  To attempt something is to try to accomplish it and one


cannot be said to try if one does not intend to succeed.


2.  Moral:  One who intends to commit a criminal harm does a greater


moral wrong than one who does so recklessly or negligently.


3.  Utilitarian:  Intent implies likelihood of harm.



-Recklessness and negligence are insufficient




-Hypo:  Reckless driving cannot be considered attempted man-




slaughter or murder.




-One cannot attempt to do that which one has no intent to do.


-Strict liability crimes



-Statutory rape:  No defense of mistake of fact available means that the



deterrent effect is great



-Specific intent not required


-Attempted felony murder



-Rejected almost everywhere



-If the victim does not die, then D cannot be prosecuted for attempt, unless



death would be the “natural and probable” result of the felony.



-Hypo:  During a robbery, one robber attempts to shoot a teller.  The other



robbers are not guilty of attempted murder.


-Renunciation test (common law)



-It is a complete defense.



-It does not apply in cases of postponement or escape.



-Renunciatory acts require an actual intent to prevent the crime.

-“Substantial step” test set out in the MPC  



-The test focuses on what the Ds have already done, rather than on how 



close they came to accomplishing their goal, as is the focus of the “last 



step” test. (firmness of purpose)

Other Anticipatory Crimes
-Commission of otherwise-innocent acts w/ the intent to commit a crime

-Loitering

-Terrorism support crimes

-Substantive Crimes of Preparation


-Burglary:  Common law burglary consisted of breaking and entering a 


dwelling of another at night w/ the intent to commit some felony inside.


-Assault is attempt to commit a battery.  

-Procedural police powers:  If people engage in suspicious activity not amounting to an attempt, police can stop and detain a suspect, w/out having to worry about the probable cause requirement of the Fourth Amendment.

-Substantive police powers:  It can be criminal to loiter, prowl, or gather in circumstances giving rise to danger to others, or to apprehension that a crime will be attempted.

-Antistalking statutes

-NYPL, Art. 100, Criminal Solicitation

-NYPL, Art. 120, Assault and Related Offenses


-§ 120.14, Menacing 


-§ 120.20, Reckless endangerment 

Impossibility

-Jaffe:  If there was intent to commit a crime, but performance of an act is not actually a crime, then the attempt to perform such an act is not a crime.


-NYPL, § 110.10:  If there was intent to commit a crime and it was impossible to

commit the crime under the circumstances, then if the crime would have occurred had circumstances been as the person believed them to be, he would be guilty.


-This does not resolve the issue of impossibility b/c it does not properly 


address beliefs that could never be true.

-Distinguishing b/t legal and factual impossibility has not been favored as much

as in the past.  Legal impossibility used to be a defense, while factual impossibility did not.

Joint Responsibility

-Parties to Crime

-The common law distinguished b/t principals and accessories.  This was overly simplistic, as some accessories were more culpable than some principals, so they should not have been treated w/ greater leniency.


-Now, they are all equally culpable, i.e., they have all aided and abetted each 


other.


-People who assist felons after the fact are not treated as equal participants.

-Aiding and abetting


-Requires:  aid and intent to aid in commission of crime

-Mens rea

-The MPC requires that the actor have “the purpose of promoting or facilitating” the commission of the crime.

-The MPC holds that “when a wholly different crime has been committed, thus involving conduct not within the conscious objectives of the accomplice, he is not liable for it…”

-MPC, § 2.06(4):  “When causing a particular result is an element of an offense, an accomplice in the conduct causing such result is an accomplice in the commission of the offense, if he acts with the kind of culpability, if any, with respect to that result that is sufficient for the commission of the offense.”

-Having a stake in the venture helps prove intent to aid.  Not having a stake in the venture still leaves the possibility of a charge for facilitation. 

-Crimes of negligence:  It is possible to aid and abet such a crime by contributing to the circumstances out of which the crime arises, w/out having intent, e.g., McVay. 

-For a serious crime, knowledge of the effect of one’s actions can supply the necessary mens rea in the absence of purpose, e.g., Fountain
-Strict liability crimes:  Some knowledge of the circumstances is required by most authorities, e.g., Xavier.
-Does not require a conspiracy

--Derivative Liability

-Derivative Nature of Accomplice Liability


-The innocent agent doctrine, MPC, § 2.06(2)(a):  “A person is legally account-


able for the conduct of another person when…acting with the kind of culpability


that is sufficient for the commission of the offense, he causes an innocent or


irresponsible person to engage in such conduct.”

-There are some cases in which the principal is culpable but unconvictable, e.g.,


diplomatically immune.  Such accomplices are usually convicted, even though the


liability of the accomplice is supposed to turn on the liability of the principal.

-Differences in the Degree of Culpability


-Williams:  “In effect the primary party is an innocent agent in respect to part


of the responsibility of the secondary party.”  This means that the accessory can 


be held liable for a greater offense than the principal’s.


-The principal can be held liable for a greater crime than the accessory:  “[T]he


offense of the instigator is not necessarily of the same grade as that of the


perpetrator.  The instigator may act in hot blood, in which case he will be guilty


only of manslaughter, while the perpetrator may act coolly, and thus be guilty of


murder.”

-Under the MPC, one is liable for one’s state of mind at the time of the commission of the crime.

-The state of mind of the aider and abetter is not always relevant.  What matters are the foreseeable consequences of his actions, e.g., Luparello.

-NYPL, Art. 20, Parties to Offenses and Liability Through Accessorial Conduct


-§ 20.00:  “When one person engages in conduct which constitutes an offense, 


another person is criminally liable for such conduct when, acting with the mental


culpability required for the commission thereof, he solicits, requests, commands,


importunes, or intentionally aids such person to engage in such conduct.”

-NYPL, Art. 100, Criminal Solicitation


-§ 100.00:  “A person is guilty of criminal solicitation in the fifth degree when, 


with intent that another person engage in conduct constituting a crime, he solicits,


requests, commands, importunes or otherwise attempts to cause such other person 


to engage in such conduct.”

- NYPL, § 115, Criminal Facilitation:  “believing it probable that he is rendering aid to a person who intends to commit a crime, he engages in conduct which provides such person with means or opportunity for the commission thereof and which in fact aids such person to commit a felony.”
--Actus Reus

-Materiality of the Aid or Encouragement Given


-MPC, § 2.06(3)(a)(iii):  A person can be an accomplice if he has a legal duty 


to prevent the offense and he fails to do so w/ the purpose of promoting or 


facilitating the crime.

-Causation:  The issue is not physical causation, but moral support.

-One’s aid need not be a but-for cause of the crime to constitute aiding and 



abetting, e.g., Wilcox, Tally

-The form of the aid matters, so a weapon is seen as being peculiarly 



suited to the commission of a crime, while a suit is not.
-Conspiracy and Related Offenses

--Generally 

-NYPL, Art. 105, Conspiracy


-§ 105.00:  “A person is guilty of conspiracy in the sixth degree when, with intent


that conduct constituting a crime be performed, he agrees with one or more 


persons to engage in or cause the performance of such conduct.”

-MPC (1985):  Inchoate crime “reaching preparatory conduct before it has matured into commission of a substantive offense”

-NYPL, Art. 40.10, Renunciation


-Must be voluntary and complete; D must withdraw “from participation in such 


offense prior to the commission thereof and ma[k]e a substantial effort to prevent 


the commission thereof.”


-Most states allow a complete defense only if the actor succeeds in preventing 

  
commission of the criminal objectives.

-Conspiracy is a partnership, so conspirators are liable for the actions of coconspirators, e.g., Krulewitch.

-Admission of hearsay requires proof from which a jury could conclude by a preponderance of the evidence that there was a conspiracy.

-Separate sentences for conspiracy and the completed crime are available in the fed. cts.

--Actus Reus

-Requires an overt act-- the agreement itself. 


-It does not require knowledge of all details of a conspiracy, or even of all 


members.

-Std. is minimal; anything in pursuance of the conspiracy which shows that there


was a conspiracy, i.e., a plan to commit a crime

-Proof of the specific terms of the agreement need not be present, as long as the actors’ behavior makes the inference of an agreement possible, e.g., Interstate Circuit.

-The overt-act, when required, need not usually be more than equivocal or preparatory, as opposed to what is required by the law of attempts.


-Holmes, dissenting, in Hyde v. United States (1912):  “…the essence of the 


conspiracy is being combined for an unlawful purpose—and if an overt act is


required, it does not matter how remote the act may be from accomplishing the


purpose, if done to effect it; that is, I suppose, in furtherance of it in any degree.”

--The Mens Rea of Conspiracy

-Requires intent to commit the crime


-A conspirator need not know all about the conspiracy, e.g., Alvarez (1981)


-A conspirator must have a stake in the criminal venture, e.g., Lauria.


-A conspirator must intend to participate in the plan.


-Strict liability crimes

-Conspiring to commit one requires an intent that the crime does not require.



-Feola:  For a strict liability crime, not requiring intent for conspiracy is 



acceptable.

-Sale of products used to commit crimes:


-Knowledge that inherently dangerous products will be used for 


criminal purposes furnishes a basis for conspiracy, but knowledge 


that a routine product will be used for criminal purposes does not.


-There is an interest in not requiring merchants to inquire into the use


of the routine products they sell.

--Scope

-Scope:  In a wheel-and-spoke setup, finding that there is a single conspiracy makes each of the “spokes” subject to hearsay testimony from the others and makes each liable for the crimes committed by the others.


-In a “chain” conspiracy, the dependence of the links on one another provides the


“stake in the venture,” awareness of the circumstances, and an inference that the


success of the plan depends on the success of the other links in the chain.


-Most “chain” conspiracies can be seen as “spoke” conspiracies, which leads to 


unfairness.

--RICO

-Enterprise:  Could be a single person; need not be an incorporated assn.

-Before Turkette, only legal activities were considered enterprises, b/c

only they could be corrupted.  


-Pattern of racketeering activity:  There must be continuity of relationship b/t 


crimes, and the crimes must be related to the enterprise.


-An enterprise must be conducted through a pattern of racketeering activity.

-Mens rea:  Each of the constituent crimes requires the mens rea normally required of them.



-There is no state of mind required for the pattern, but there must be



awareness that there is a connection.  Intent that there be a connection is



not necessary.

-Actus reus:  One must be involved in conducting an enterprise and conduct activities that are part of a pattern of racketeering activity.  


-One must intend to participate in the conduct of the enterprise.


-Aiding and abetting is equivalent to conducting an enterprise and 


activities that are part of a pattern of racketeering activity.


-Purpose:  Promote prosecution of organized crime for muscling in on legit. 


business


-One can be guilty of conspiring to commit a RICO offense.

Defenses

-Anything that refutes P’s case is a defense.

-Excuses 

-Justifications

-Justifications

-Justifications (choice of evils/necessity):  

-Defense must produce some evidence, i.e., raise a reasonable doubt.  When it does, P has the burden of proof.


-The question of whether the person reasonably believed it was necessary 

to use deadly force is often lost once the person shows that he reasonably

believed that he was threatened w/ deadly force.


-It is constitutionally permissible to make justifications affirmative defenses, 


increasing the burden of proof on D.


-N.Y. requires an objective/subjective std. for self-defense, e.g., Goetz.



-D must have reasonably believed that it was necessary to use deadly 



force.



-Battered-woman’s syndrome can be used as mitigation, i.e., an excuse, or



as justification, which is a complete defense.


-Requirements:  Reasonable belief that force is necessary for defense against 


what is reasonably believed to be a threat of force.

-Reasonableness is based on a person in D’s psychosocial situation, taking into account personal history.


-Use of deadly force can only be justified if the threat is one of immediate use of 


deadly force against oneself and the defensive use of such force is necessary.


-Fights:



-It is important if the D started the fight b/c he should not be able to assert



self defense as a complete defense in such cases.



-Retreat:  Most states require retreat if it can be performed in perfect 



safety.  This only applies in the context of the use of deadly force, and 

does not apply w/in one’s home or business.  “Home” does not mean “property.”

--Self-Defense

-Self-defense is a version of the necessity, i.e., the lesser evil, defense.

-NYPL, Art. 35.10:  “The use of physical force upon another person which would otherwise constitute an offense is justifiable and not criminal under any of the following circumstances:”

-NYPL, Art. 35.15: 

1.  “A person may…use physical force upon another person when and to the extent he or she reasonably believes such to be necessary to defend himself, herself or a third person from what he or she reasonably believes to be the use or imminent use of unlawful physical force by such other person, unless:”

2.  “A person may not use deadly physical force upon another person under circumstances specified in subdivision one unless:”


(a) The actor reasonably believes the other person is using or is about to use 


deadly force and the actor has no way to retreat.  Some people do not have to 


retreat:



(i) Someone at home who was not the initial aggressor.



(ii) An officer

-MPC limits the use of deadly force to cases where the threatened danger is “death, serious bodily harm, kidnapping or sexual intercourse compelled by force or threat.”

--Protection of Property and Law Enforcement

-MPC permits the use of deadly force when “the use of force other than deadly force to prevent the commission or the consummation of the crime would expose the actor…to substantial danger of serious bodily harm.”

-1984 Cal. law:  “Any person using [deadly] force…within his or her residence shall be presumed to have held a reasonable fear of imminent peril of death or great bodily injury…when that force is used against another person, not a member of the family or household, who unlawfully and forcibly enters…and the person using the force knew or had reason to believe that an unlawful and forcible entry occurred.”

-For protection of property, most state laws do not track necessity.

-In most places, property in a dwelling can be protected through the use of deadly force.

-Deadly force cannot be used if the victim is not on the property, e.g., Ceballos.

-If an officer is making an arrest and is being resisted, the officer can use as much force

as is necessary, whether the crime was a misdemeanor or a felony, e.g., Durham.  

-An officer does not have a duty to retreat.

-Common law:  The “fleeing felon” rule justified the use of deadly force to arrest a suspected felon.  This was justifiable in a time when most felonies were punishable by death, but that is no longer the case, so the rule no longer applies.


-Now:  D must be fleeing from a violent crime, or threatening the use of deadly 


force, for officers to be justified in the use of deadly force when arresting a 


fleeing suspect.


-Those who still support the rule seek to deter the commission of felonies and


flight. 

-NYPL Art. 35.20, Justification; use of physical force in defense of premises and in defense of a person in the course of burglary


1.  “Any person may use physical force upon another person when he or she


reasonably believes such to be necessary to prevent or terminate what he or she


reasonably believes to be the commission or attempted commission by such other


person of a crime involving damage to the premises.”


-Deadly force can only be used to prevent arson.


2.  Force may be used to prevent or terminate criminal trespass.  


-Deadly force may only be used in case of arson, burglary or attempted burglary.

-NYPL Art. 35.30, Justification; use of physical force in making an arrest or in preventing an escape


1.  “A police officer or a peace officer, in the course of effecting or attempting to


effect an arrest, or of preventing or attempting to prevent the escape from custody,


of a person whom he or she reasonably believes to have committed an offense, 


may use physical force when and to the extent he or she reasonably believes such 


to be necessary to effect the arrest, or to prevent the escape from custody, or in


self-defense or to defend a third person from what he or she reasonably believes 


to be the use or imminent use of physical force; except that deadly physical force 


may be used for such purposes only when he or she reasonably believes that:


-The offense committed was serious enough to warrant it, or that the person is 


about to use deadly force.

-MPC § 3.07(2)(b):  The use of extreme force is limited to arrests for felonies, as is the case under common law.  However, unlike the common law, additional limitations are imposed:  



2.  The actor must believe that there the use of deadly force does not create



a substantial risk of injury to innocent bystanders.



3.  Rather than worrying about the classification of the offense the suspect



is suspected of having committed, the decision to use deadly force must be



based on an appraisal that “the offender is thought to pose such a danger to



life or limb that his immediate apprehension overrides competing 



considerations.”

--Lesser Evils

-Defense of Necessity


-Ticking time bomb vs. self-defense



-The torturer’s lack of knowledge when it comes to whether the 



suspect knows how to defuse the bomb distinguishes the situation of



self-defense against a gunman.



-Shooting a gunman acts directly to incapacitate him, whereas torturing 



someone w/ knowledge of a bomb does not directly defuse the threat.



-The distaste for torture plays into the difference, too.



-Self-defense permits the objective/subjective std., but necessity is an



objective std.

People v. Unger (Ill. 1977)

-The conditions required by Lovercamp were not absolute requirements for giving

an instruction on the defense of necessity, but were instead “matters which go to

the weight and credibility of the defendant’s testimony…”


1.  Prisoner faced w/ specific, immediate threat of “death, forcible sexual


attack or substantial bodily injury”


2.  “There is no time for a complaint to the authorities or there exists a


history of futile complaints which make any result from such attempts


illusory”


3.  “There is no time or opportunity to resort to the courts”


4.  “There is no evidence of force or violence used towards prison 


personnel or other ‘innocent’ persons in the escape”


5.  “The prisoner immediately reports to the proper authorities when he


has attained a position of safety from the immediate threat”

Thoughts

-MPC, § 3.02



(1) “Conduct which the actor believes to be necessary to avoid a harm or 



evil to himself or to another is justifiable, provided that:




(a) the harm or evil sought to be avoided by such conduct is 




greater than sought to be prevented by the law defining the 




offense charged

-NYPL, §35.05:  “[C]onduct which would otherwise constitute an offense is justifiable and not criminal when:  2.  Such conduct is necessary as an emergency measure to avoid an imminent public or private injury which is about to occur by reason of a situation occasioned or developed through no fault of the actor, and which is of such gravity that, according to ordinary standards of intelligence and morality, the desirability and urgency of avoiding such injury clearly outweigh the desirability of avoiding the injury sought to be prevented by the statute defining the offense in issue.”

Taking Life to Save Life


-The MPC holds that the choice-of-evils principle can justify the intentional 


killing of an innocent person who is not an aggressor.  

Rights and Lives

-Rights prevail over lives in aggression cases, even multiple or innocent lives (e.g., the diplomat who throws a grenade into the terrorist’s apt.), but lives prevail over rights in bystander cases (the diplomat would not be justified in throwing the grenade if it killed a bystander).

-Excuses

--Generally

-Excuses:  


-Affirmative defenses, e.g., insanity, duress, so defense has burden of proving 


them.

-Excuses occur when the law allows a defense, which can be either partial or total, to a wrongful action because the actor has displayed some disability in capacity to know or to choose, which renders the person either free of blame or subject to less blame.


1.  Involuntary actions


2.  Deficient but reasonable actions:  Choice is so constrained that an ordinary 


law-abiding person could not be expected to choose otherwise.



a.  Cognitive deficiency



b.  Volitional deficiency


3.  Irresponsible actions

--Duress

-MPC:  Was enough force asserted against a person to overcome the will of a person of “reasonable firmness”?

-Necessity and Duress Compared:  The two are often confused.  The MPC defines duress as an excuse, while necessity is a justification.  The distinction is based on the source of the peril, so do-it-or-else commands are duress, while other perils can only be the basis for a defense of necessity.

-Although the MPC and a few states permit duress as a defense to murder, most states do not.

-NYPL, § 40.00:  “In any prosecution for an offense, it is an affirmative defense that the defendant engaged in the proscribed conduct because he was coerced to do so by the use or threatened imminent use of unlawful physical force upon him or a third person, which force or threatened force a person of reasonable firmness in his situation would have been unable to resist.”


-The defense is unavailable to a person who “intentionally or recklessly places 


himself in a situation in which it is probable that he will be subjected to duress.”

--Intoxication

-NYPL, § 15.25:  “Intoxication is not, as such, a defense to a criminal charge; but in any prosecution for an offense, evidence of intoxication of the defendant may be offered by the defendant whenever it is relevant to negative an element of the crime charged.”

-States can exclude evidence of intox. in support of a defense if they want.


-There is generally a lack of knowledge about the effect alcohol has on particular


individuals and about how much alcohol people have consumed.


-Although blameworthiness is generally a top priority, if it were an absolute 


requirement in the case of intoxication, there would be great difficulty in proving


culpability.

-Intoxication is not a defense or a mitigating factor, but it can have a possible evidentiary role in negating mens rea elements of an offense.

-Involuntary:  Rare



-Incomplete defense:  Impossible to determine intent

-Involuntary intoxication is relevant only if it creates in the D at the time of the crime a condition that meets the test of legal insanity, i.e., a substantial incapacity either to appreciate the criminality of the actor’s conduct or to conform to the law.


-Voluntary:  



-Specific intent crimes vs. general intent crimes, Hood (Cal.)




-Specific intent:  _________ with intent to __________




-The distinction is not particularly useful.  



-Stasio:  N.J. only deemed intoxication to be relevant for crimes requiring



premeditation.

-Voluntary intoxication is a defense only when it produces a permanent condition sufficient to meet the test for legal insanity.
--Insanity

-Lord Chief Justice Tindal stated the M’Naghten Rule:  “[T]o establish a defence on the ground of insanity, it must be clearly proved that, at the time of the committing of the act, the party accused was laboring under such a defect of reason, from disease of the mind, as not to know the nature and quality of the act he was doing; or, if he did know it, that he did not know he was doing what was wrong.”
-If someone is not deterrable, then there is less reason to punish.

-Affirmative defense; std. is preponderance of evidence
-The volitional prong that was added to the M’Naghten Rule has been dropped in most jurisdictions b/c of the inability to determine whether someone who appreciates the wrongfulness of his act is able to stop himself.

-Participation in particular belief systems is not mental illness, e.g., Crenshaw.

-The type of mental disease does not matter, e.g., Guido.


-MPC, § 4.01(2):  “[T]he terms ‘mental disease or defect’ do not include an 


abnormality manifested only by repeated criminal or otherwise antisocial 


conduct.”  

-NYPL, § 40.15, Mental Disease or Defect:  “In any prosecution for an offense, it is an affirmative defense that when the defendant engaged in the proscribed conduct, he lacked criminal responsibility by reason of mental disease or defect.  Such lack of criminal responsibility means that at the time of such conduct, as a result of mental disease or defect, he lacked substantial capacity to know or appreciate either:


1.  The nature and consequences of such conduct; or


2.  That such conduct was wrong.”

