Criminal Law, Professor Chevigny


Discretion in Criminal Justice System= (arrest/not, hearing/not, prosecute/not, sentencing)
Problems: 1) persecution by the state, 2) built for individualized justice but strained by the sheer volume of cases, 3) jury bias (DP esp.), and 4) negotiation of facts in plea bargaining.
Missing the Criminal State of Mind (Motive is irrelevant)
· Assign the appropriate mental state to each element of the statute, by thinking about the reason behind the element of the statute.  See Trespass.
· As the state of mind is more conscious of the unacceptable risk, culpability increases.

· Intent—1) knew that requisite external circumstances existed/result was likely and 2) had as her conscious object performing an action of that nature or to cause such a result.
· General intent is the crime that underlies the physicality of the action, e.g. trespass, whereas specific intent can refer to additional intents on top of this general intent, e.g. to kill, that may make out a more serious crime.
· Knowledge-- consciousness of the requisite circumstances or nature.
· Knowledge of future= “practically certain” conduct will cause a result is required.
· Willful ignorance can be construed as knowledge- (1) subjectively aware of high probability of a fact’s existence, but 2) ignorant of it, 3) solely and entirely as a result of conscious purpose to avoid learning truth makes one liable under a knowledge standard.   Jewell. (can charge someone with knowingly transporting drugs when he didn’t actually know of the drugs in secret compartment in car)
· failing to exhibit curiosity is not sufficient to give the ostrich instruction.
· Recklessness-- 1) an act 2) in spite of awareness of 3) a risk (a probability less than a substantial certainty, which would be knowledge) that is 4) substantial and unjustifiable, 5) that is a gross deviation from the standard of care as determined by the jury
· Substantial and unjustifiable includes very large risks that are extremely improbable, but still outside the range of what people would do under the circumstances, and outrageous enough that they should never be taken.
· judged by weighing magnitude of risk against importance of object to be obtained from the dangerous activity.
· borderline case: Decina, driving w/ epilepsy: It's a substantial risk, probably unjustifiable, but is it a risk that reasonable person in that situation wouldn't have taken?  well... some would and some wouldn't.

· Negligence--1) inadvertently 2) creating a risk that is 3) substantial and unjustifiable 4) of which he ought to be aware.
· the more unjustifiable the risk, the more the inadvertence of the method of risk creation ceases to matter.
· Criminal negligence is different from civil negligence b/c moral condemnation and social opprobrium are attached to crime, and so the term “negligent” must reflect a mental state warranting such contempt.  Santillanes. (knife fighter can’t be charged under civil carelessness standard).
· Legislature can collapse them.

· Strict liability—merely the facts underlying the element need to be proven.
Strict Liability (interpretation of whether “knowingly” applies to particular words)
May be created if …
1) Protected status victim (children, police officers)

2) Scope of wrong of underlying act was large (Staples—arguably, owning a gun is risky, but not wrong, Int’l Chem.—transporting corrosive materials is risky, but NOT WRONG, fornication is wrong perhaps, killing OR assaulting is wrong—so SL for assaulting P.O.)
3) Scope of harm very serious
· E.g. mislabeling/misbranding a product. Dotterweich.

· Penalty as means of regulation—innocent public has no chance of learning of the hazard, whereas agents could find out.

· scope of harm of guns: broad b/c made to be lethal, or narrow, b/c individual gun kills only one person.
4) Extra deterrence is desired (empirical question whether deterrence will be achieved).
5) Risky activities
· See Staples—no warning that behavior is risky (didn’t know gun was filed down) so no strict liability

 public welfare offenses—depend on behavior of those in control of the products.egislatures impose criminal strict liability for maximum regulation and carefulness by those who may inquire into public welfare ramifications of actions.

(Difficult to prove state of mind) (not a good reason, states of mind are supposed to be difficult to prove)
Less likely created if …

6) Penalty is high (See Staples—10 years jail for possessing unregistered “firearm”)

7) Alternative regulation scheme, so public interest is already served (taxes, tort).
8) Complex law (but most of law is complex) (but at some point, e.g. tax law, Cheek)


9) Activity is justified
- See Cheek—trying to legitimately pay the least taxes possible.
- See Liparota (interpreting “knowingly using” food stamps in manner unauthorized by statute as having to know existence and meaning of the statute, otherwise criminalizing broad range of conduct that person has no way of knowing is illegal, e.g. when store overcharges food stamp users)
- See Ratzlaff (“willfully violating statute” interpreted to mean you have to know structuring was some sort of crime, b/c otherwise criminalize relatively common activity, structured payments so people don’t know how much money you have).
-- Congress rewrites statute to be clear that it’s illegal whether you know it’s a crime or not!
Crimes
· Loitering— wandering/remaining for purpose of begging, gambling, dev. sex (violation)

· Trespass: “Knowingly enters a building and remains unlawfully.”

· knowingly must refer to “unlawfully” b/c everyone knows when one physically enters,

· you can know you unlawfully remain fr/ posted “no trespassing” signs & store hours.

· BUT w/dwellings, unlawfully= strict liability b/c we think the danger to society is more menacing when people unlawfully enter a private place.
· Burglary: knowingly enter or remain in building (3rd degree) or dwelling (2nd degree) unlawfully w/ intent to commit felony.  NYPL 140.  All felonies.
· Robbery—3rd degree: forcible theft; 2nd degree: forcible theft … with another person OR you or another person involved in forcible theft injure any non-thief, OR you have what appears to be a deadly weapon; 1st degree: you have a dangerous weapon or you “seriously” injure someone, but it’s a partial defense if the weapon wasn’t loaded.

· if property is not owned by the victim, that is no defense!!

· Stalking— intentionally engaging in a course of conduct that one knows or reasonably should know would be likely to cause reasonable fear of material harm to physical health, safety, or property of that person, her family, or her acquaintances.
· Reckless endangerment—recklessly engaging in conduct that creates a substantial risk of serious physical injury to another.
· Menacing—1) physical menace (3rd degree) or display of a deadly weapon, etc. (2nd degree), 2) intentionally 3) placing or attempting to place another person in fear of death, imminent serious physical injury, or physical injury.

· Assault— 1) attempt 2) coupled w/ present ability 3) to commit violent injury on person, NYPL 120 (also Stalking, Reckless endangerment (reckless assault))
· Solicitation (NY 100)— asking or attempting to cause another to commit a crime (violation, misdemeanor or felony (only for soliciting a class A felony).

Homicide
Intentional homicides
Murder—unlawful killing of another with malice aforethought.  At common law, required intent … 1) to kill, 2) cause grievous bodily harm, or 3) commit any felony.
New York
First degree— intentional killing committed during a life sentence, while escaped from a life sentence, or of police officer or prison employee at any time.

Second degree—intentional killing, killing as a result of recklessly creating grave risk of death, or during particular felonies, he or someone else kills.

Pennsylvania (eliminates premeditation)
First degree—any intentional killing
Second degree— killing while engaged as principal or accomplice in perpetration of felony.

Third degree— all other murders (requires common law to fill it in).
California (traditional retention of premeditation)
First degree—willful, deliberate, and premeditated killing, or during arson, rape, etc., or by means of a destructive device.  (aka maintains a version of old PA statute)
Second degree—all other kinds of murders, but not manslaughters.

Provocation= excuse for voluntary manslaughter.

Common law= premeditation as a distinction b/t 1st/2nd degree
· PA— distinction obliterated: There is no time too short for a person to form the premeditation necessary to first degree murder.  Carroll. (Guy who thought of gun on mantel, picked it up, and shot wife in bed, had sufficient deliberateness and premeditation for first degree murder).
· WV—distinction retained: The jury must be instructed that an opportunity for some reflection is required to constitute premeditation. Guthrie (Dishwasher with several mental disorders who stabbed co-worker at restaurant repeatedly).
Problems with retaining premeditation as an exacerbating factor:
1. admin. difficulty of figuring out whether it was premeditation when, as in Carroll, crime took place in isolation (bedroom killing).

2. morally, premeditation doesn’t pick out the most heinous killings—split second cold-blooded killings, or uncontrollable explosions of violence.  See Anderson (kills 10 year old daughter with 60 knife wounds, insufficient evidence to prove premeditation beyond a reasonable doubt).

3. Premeditation could even be a mitigating factor, as in mercy killing.  No rational deterrence effect.

· these reasons are why New York, Pennsylvania, and MPC threw it out.

Voluntary Manslaughter 
Provocation mitigates an intentional homicide from murder to manslaughter.
· Rationale: reasonable people can be provoked a) more understandable, less antisocial, or b) more justifiable due to the partial culpability, not getting off scot-free, just less time in jail, c) deterrence is weakest when the mind is clouded by passion.
· Expansion of CL: anything causing a reasonable person to lose self-control. MPC, Maher v. People (MI) (saloon owner’s words about wife coming from woods).
· Cooling time negates provocation—lapse of time between provocation and act of killing.
Extreme Emotional Disturbance, for which there was a reasonable explanation or excuse= affirmative defense to murder (Δ has to prove by preponderance of the evidence). MPC, NY.
· Part 1: ∆ has to be subjectively under EED  (∆ can offer medical testimony)
· Part 2:  jury has to decide if the distress was reasonable from the point of view in a person in ∆’s situation as ∆ believed it to be.
· “Situation” = 1) age, 2) gender(?), 3) cultural background (due to ethnocentrism; hotly debated, traditionally, no—see Dudley and Stevens) 
· “Situation” ≠ past abuse (battered women), mental disorders, vocational choice within your control, idiosyncratic moral values. Walker (guy socialized by being in prison all his life)

· Open question: whether criminal ways of life or antisocial ways of thinking are not going to be taken to be part of the situation.
· No: crim law is coercive, to its stds. Dudley and Stevens.
· no such thing as “reasonable drug dealer or assassin.

· Yes: everyone can do anything in suff. disturbed state.

· “Reasonable” = Consider it from “within the pale of ordinary human reactions,” in that situation, e.g. Casassa, being rejected by one’s girlfriend.
· Mental state not considered as part of reasonableness step.
Unintentional Homicides
Criminally Negligent Homicide—1) an act, 2) with failure to perceive 3) a risk that is 4) substantial and unjustifiable, that is a gross deviation from the standard of care that a reasonable person would observe.
· Reasonable person std. doesn’t factor in Δ’s level of education or knowledge.
· Fear of the State is no excuse for a different standard of care due. (parents not care for baby’s tooth)
Critiques of “objective” std.:  1) no useful deterrent effect,  2) conform to a standard not be actually capable of conforming to, 3) Same problems with “under the circumstances” as EED (does culture count? mental illness?)

Exam will have facts between a charge of recklessness and criminal negligence.
Reckless manslaughter—1) an act 2) in spite of awareness of 3) a risk (a probability less than a substantial certainty) that is 4) substantial and unjustifiable, 5) that is a gross deviation from the standard of care that a reasonable person would observe under the circumstances.
· “substantial and unjustifiable risk”= judged by weighing magnitude of risk against importance of object to be obtained from the dangerous activity.

· trains going fast hurt people, but safer than cars, and necessary for travel

· acts of self-defense that kill 3rd persons, do not give rise to liability as long as due care under circumstances was exercised.

· most people have fire risks in their houses— that deviation from due care is common.

· contributory negligence no defense— even if Δ is less reckless than contributor.
· BUT it may lessen proximate cause nexus.

· MA and CA: blend criminal negligence into recklessness (gross negligence treated as awareness of risk). Welansky (doesn’t matter whether he was aware of risk of fire)

Depraved Indifference Murder (recklessness PLUS)
· indifference not just to consequences, but more complete indifference to human life.
· the potential harm remains the same, but the state of mind is more fell

· Malone (Russian Roulette kid)
· firing out of car window towards inhabited houses.
· Russell (shootout in housing project courtyard)
· Welansky (depending on whether at the time he locked the doors, he actually didn’t care if someone lived or died— maybe thought risk of death was tiny)
· Can never have crim. negl. raised to extreme indifference murder.
· Intoxication is no defense to depraved indifference murder— if you took the intoxication out of the facts, and the actions were reckless, then intoxication does not negate the awareness element.  Fleming (70-100 mph in 30-45 with .315 BAC can support a conviction of murder)
· an intoxicated Russian Roulette with an automobile.
Felony Murder (rationale: hold people responsible for harm done)
If 1) you or your accomplice 2) cause 3) any death 4) in the furtherance of committing 5) a felony inherently dangerous to human life, 6) other than an assaultive felony, you’re strictly liable for the death under a charge of murder, regardless of whether death was foreseeable to occur.  People v. Stamp (heart attack).

· “in furtherance of committing”— attempt to commit felony is sufficient (see below for acts not in furtherance)
· inherently dangerous to human life
· Everyone agrees: armed robbery carries an inherent risk of death, can support felony murder.
· California: for a felony to underlie felony murder, it must be inherently dangerous in the abstract, on its face.
· See People v. Phillips (doctor convinced parents to treat child’s cancer of eye with medicine rather than surgery can’t get charged for felony murder when underlying felony of grand theft isn’t inherently dangerous)
· rationale: felony murder is disfavored b/c it erases the relationship between moral culpability and criminal liability.
· Rhode Island:  If the act is a felony and carried out in a manner or circumstance (as determined by the facts of the particular situation) that is inherently dangerous to human life, then it may be murder.

· means virtually any felony can be a predicate felony.
· See People v. Stewart (crack binge for 3 days and didn’t care for child, was dangerous to human life, in the manner it was committed.)
· NY: lists the felonies eligible for felony murder (yummy).
· MPC—rejects felony murder altogether.

Exceptions
· Merger Doctrine—assaultive crimes can’t be a predicate to a homicide crime (e.g. FM) b/c it itself is a homicide crime already.
· Rationale: we have manslaughter and other gradations of culpability for assaultive crimes that would all be collapsed into murder.
· CA has a kind of arbitrary and vague line between what crimes merge, what are assaultive, e.g. felony child abuse is, poisoning food isn’t.

· See Hansen—firing into inhabited houses, was already a classic depraved indifference murder, somehow was not assaultive)

· Acts not in furtherance of the felonious scheme
· Robbers not liable for death of co-felon by the gun of store-owner. State v. Canola.
· Exception: Martinez (Posner says need to hold co-felons liable b/c life not worthless and need extra deterrence).
· Robbers are liable ONLY for deaths that are proximately caused by their felonious acts (within the “scope of the risk.”)  People v. Hernandez (N.Y., but combines it with furtherance).
Causation-- acts must be a but-for cause and a series of events foreseeable to the perpetrator.  People v. Acosta— (helicopter chase)

· Proximate cause is satisfied where ultimate harm should have been foreseen as reasonably related to acts of the accused.  People v. Arzon
· Kibbe—where death is the “sort of thing” foreseeable, though not precisely Δ is liable (robbers left extremely intoxicated victim 1/2 mile from nearest building, middle of field, pants at legs, no clothes, no glasses—hit by bus—Ex. Ind. Murd.)

· No res ipsa—Proximate cause judged from chain of particularized events—if no evidence how Δ particularly contributed to death, no liability. Warner Lambert (explosion from unknown cause, factory had two dangerously combustible chem., no liability).
· legislature could re-define the crime: “where there is operation of  a plant in a criminally negligent matter, and an explosion occurs, a defendant will be liable for criminally negligent homicide.”
· Can restructure foreseeability around a contributing cause— Don’t need to know precise cause of fire—locking exits makes death that resulted foreseeable. Deitsch (NY).
· Independent unforeseeable intervening cause—if it exists, defeats liability.  (When another independent fire started at same time as arsonist’s fire, add’l fire was NOT an independent superseding intervening cause.) Chev. disagrees w/ result.
· Medical malpractice— when Δ sets events into motion in which a type of harm is foreseeable, but that harm happens to result of intervening negligent act, Δ liable. 

· Medical malpractice that aggravates an original wound is not an intervening cause.

· But negligently operating on hernia, rather than on stab wound, is intervening cause.  Hale.

· Transferred intent—if you intend to kill one person and end up killing another, your state of mind transfers.

· Eggshell victim— if victim has preexisting condition that makes him liable to die if injured, Δ is stuck with result.
Death penalty

· Constitutional due process for DP requires 1) bifurcated trial, 2) a list of exacerbating factors, 3) any mitigating factors must be able to be taken into account (can’t be excluded, must be able to be considered, no matter what)  Gregg.
· Examples of mitigating factors: anything relevant to individual’s background (family background, past emotional disturbance), good behavior while awaiting trial, extreme mental retardation.
· Mandatory DP unconstitutional. Woodson.

· Constitutionality for particular crimes: OK for intentional homicide plus exacerbating factor.
· DP for rape is unconstitutional b/c rapist doesn’t take human life. Coker.

· DP for unintentional homicide unconstitutional (doesn’t intend lethal force will be employed, or that killing will take place)  Enmund. 
· BUT: Major participation in felony plus reckless indifference to human life can constitutionally = DP.  Tison (helping murderous father escape from prison, then leaving him alone to kill a family in a car).
· What about plane hijacking or espionage?  Focus on injury caused or injury intended in weighing constitutionality?

· Jury, not judge, must impose it (the people, not the state).
· Jury free not to impose it (that’s where discrimination could run rampant).
· Policies for charging w/:

· Greater deterrence (though factual basis murky— might deter crime in general)
· Cheapens decedent’s life not to.
· Cuts both ways, cheapens Δ’s life to do so.

· Failure of nerve to judge evil when it appears, so irredeemably wicked, does not deserve to live

· But it’s not a failure of nerve if you hesitate to execute the innocent.

· McClesky—in spite of racial disparity in DP, DP is still constitutional.  Rationale: discretion is rampant throughout crim. justice system, unavoidable.

· which crimes in study were so heinous that gave DP regardless of race— there’s a consensus on those.

· all other borderline cases (e.g. black man intentionally killing white police officer in course of robbery), should err on side of no DP.

· some error is acceptable in, e.g., determinations of fact, but when stakes are life and death, should be left to legislature, as with war— too subjective for any individual to judge—
· civil rights— legislature has spoken and said that any discrimination based on race in agency of state is unacceptable.

· Policies against charging w/:
· Moral arg. murder and capital punishment are similars that breed their kind.  –Shaw.
· Probabilistic irrevocable death of innocents (uncertainty in application)
· Counter: the State sends people into war with substantial risk of being killed— how is that different?

· Response: We treat that with honor, we take care of the families after they die, we cushion the blow, in some cases, soldiers don’t have to live with dread of impending doom as inmates do.
· Response: institutional competence— legislature sends people to war, it’s in the constitution.
Sex Crimes

Rationale: punish restriction of people’s freedom and people’s right to sexual choice, establish the norm of not invading other’s space, privacy, beliefs, feelings, prevent trauma.

Rape
Actus reus: carnal knowledge without consent.  Mens rea: intent to have sex/carnal knowledge.
· incapability of consent always sufficient for rape.
· Some states: Force is required in as evidence of non-consent.
· Rationale: certainty of administration— people are initially reluctant but change mind, persuaded by misrepresentations, then want to have sex. 
· Actual force is no longer required.

· Evidence of force: 1) reasonable resistance, 2) a reasonable fear (frozen), 3) use of a weapon, or 4) words or actions expressing non-consent. 
· critique: π’s fear shouldn’t be subject to reasonableness; Δ’s awareness of it should.

· if Δ knows π is afraid (whatever reason), that’s should be enough.

· otherwise, Warren-type results (huge man carries tiny woman into woods fr/isolated reservoir—court doesn’t buy that those facts suffice to prove non-consent, absent her screaming or objecting in any way b/c fear was not reasonable).
· Rusk— light choking, in context of removing car keys from ignition, not responding when she says “don’t kill me,” constituted force. (MD)
· Implicit threats— not held to constitute force, even in case of abusive relationship (dumb)

· NJ— penetration alone [without consent] is sufficient for force.

· evidence of lack of consent included that she slapped, him, asked why he was doing it etc. MTS.
· probably gives rise to mistake of fact defense as to mens rea
· mistake of fact must be reasonable, b/c men just don’t get what’s going on

· Some states: non-physical force/coercion can constitute rape (various ways of effecting:)
· NJ: “a person who commits an act of sexual penetration using physical force or coercion.”
· begrudging consent is still consent, so coercion line is hard to draw.
· judge said he didn’t believe either side, and the question is what actually happened.  MTS is not a coercion case.

· MA: Expand definition of force: include “circumstances” that imply force.
· Sherry— jury can consider the entire sequence of circumstances from the perspective of victim to determine whether what happened could have reasonably be considered to be force (i.e. affecting her ability to resist).
· (3 men had sex with woman in Freeport MA in turn—they said she consented, she says not)

· CA: Expand definition of rape: include non-forcible coercion
· sex “against a person’s will by means of force, violence, duress, menace, or fear of immediate and unlawful bodily injury.”

· menace= threat, declaration, or act showing intent to injure

· duress= direct or implied threat of force violence, danger, or retribution suff. to coerce a reasonable person of ordinary susceptibilities into the act, taking age of victim into account.
· NY: add 3rd degree of rape: any type of non-consent other than force or age. NYPL 130.25.
· Sherry would be a 3rd degree rape in NY b/c don’t have trad’l use of force

· if you treat non-forcible coercion as sufficient or relax the meaning of force opens of the poss. of mistake as defense.
· Add both gradations and specific types of threats

· MPC:  person compelled to submit to non-marital sex a) by i) force or ii) threat of imminent death, serious bodily injury, extreme pain, or kidnapping on anyone, b) whose powers to appraise or control her conduct he has impaired to prevent her resistance, c) unconscious, or d) < ten yrs..
· Gradations (if the above are satisfied)—1st degree: 1) perpetrator inflicts serious bodily injury on someone or 2) victim not voluntary social companion of perpetrator AND not prev. permitted him sexual liberties.


2nd degree: all other rapes.
· Sherry wouldn’t be a rape here b/c threat wasn’t high enough.

· Coercion v. inducement (under any of the above coercion states)
· inducement= threaten not to confer a benefit.

· coercion= threaten to take something away they already have reason to rely upon. 
· Thompson— principal’s threatening non-graduation of student isn’t force

· Mlinarich— threat of sending girl back to juv. detention home isn’t force (I disagree, need evidence of her psych. feelings about juv. det. home)
· Open question— destitute widow hypo— sex w/ threat of throwing back on street= rape?

· Yes: psychologically damaging to threaten taking nourishment/shelter away that it’s reasonable to rely on continuing to provide, unacceptable pressure on liberty, cheapens bodily integrity
· No: there’s no harm, it’s merely a choice, a bargain, not forceful enough to compel reasonable person.
· Fischer— have to be able to raise reasonable mistake of fact as defense in cases where mutual misunderstanding might have been possible (doesn’t mean it’ll be successful)
Inchoate crimes (attempt, solicitation, conspiracy): 
1) prevents the ultimate crime from being committed, but still pays back the culpability.

2) dangerousness of crimes w/ more than one persons, more difficult to police
Attempt
Actus reus= something more than preparation (solicitation), precise boundaries not defined.
· 1) last-act-before-crime/dangerous proximity: so near to accomplishment that but for interference it would have occurred.  Rizzo, NYPL 110 OR
· 2) act that is substantial step towards commission of crime, strongly corroborative of firmness of defendant’s criminal intent.  MPC/Fed Ct. Std.
· Jackson—bank too crowded to rob, come back later, drove up twice w/ same implements— that was two attempts b/c made the substantial step twice.
· 3) CA statute covered in a case?

Mens rea= specific intent to get the result of the crime

· Open question whether knowledge can constitute specific intent.

· Recklessness as to the result cannot constitute specific intent.  Smallwood—guy with HIV who attempts to have sex foresees the risk of death (so reckless), but didn’t intend death to result, and probability of death isn’t high enough for knowledge or specific intent.
· Kraft— shooting randomly into a housing project.

· not guilty of attempted murder (didn’t intend death, and it didn’t result)

· could be guilty for murder if death had resulted.
· acts sufficient to infer that he knew conduct carried high probability of killing someone, extreme indifference.

· Leg. response: reckless endangerment= attempt w/ recklessness as to risk.
Attempted Strict liability crimes

· if the result is a strict liability crime, you can’t attempt it, e.g. misbranding.  If you don’t know you’re misbranding, can’t be attempted.

· if the attendant circumstances are strict liability, assaulting a police officer, doesn’t require any knowledge.  Dunne (attempted statutory rape can be found w/ complete lack of intent as to victim’s age).
NYPL defense to attempt
· Renunciation= defendant manifests voluntary & complete renunciation of purpose

· Joyce—no substantial step b/c no money exchange—gets cold feet (undercove cop refuses to show him the drugs)

· But see Mandujano— Took the substantial step of taking money, notwithstanding fact that the transaction fell through. (Δ tries to sell heroin to undercover cop, takes cop’s money but can’t find drugs, so returns money).

Defenses: legal impossibility, insanity.
Joint responsibility (NYPL 20, 20.05, 20.10, 20.15, 100, 115)
spectrum: facilitation (to lesser crimes, gen) to aiding and abetting (major crimes, like Fountain)

Aiding and Abetting
Actus Reus= actually aiding the crime, do something to advance the crime.
· 1) Providing a dangerous instrumentality, 2) close to the commission of 3) a serious crime is aid. Fountain. (knife to inmate thru bars).
· telling felon “I’ll help you escape” is aiding b/c saying “have no fear.”
· act doesn’t have to be essential to the venture to be aid. Wilcox: (Aid was mere attendance of jazz concert)

· See also Tally (even if killing would have taken place w/o interception of telegram, still aiding commission of that crime.)

· keep in mind you still need intent and stake in the venture for mens rea.
Mens Rea= 1) intent to do the act that aids the crime and 2) intend that the act constituting the crime be committed (most jx, but see CA) (or with the state of mind the crime requires).
· A clear idea of the firmness of accomplice’s purpose to participate is required.
· Fountain—there's only one thing you could use a homemmade knife for in prison.

· if Gomez sold knife on street to Silverstein, would not be sufficient for accomplice liability, only facilitation.

· If act was not done in furtherance of a common design or purpose for which the parties were assembled, that’s not aid.  Ayers (Δ who sold gun to kid w/o license who had already killed somebody can’t be convicted b/c no common design in his bringing it to party).

· BUT if Ayers present at party, would be circumstantial evidence of participation

· BUT if Ayers knew of gun, knew that show it off at party, and made no objection, that would probably be enough for accomplice.

· If the aid is words of encouragement, must have intent to effect the result. Hicks.
· accidental aid lacks the mens rea for criminal responsibility for aid.
· Stake in venture is missing in case of mere awareness, not caring if crime is committed.

· Gladstone (guy without marijuana draws a map is missing stake in the venture)

· lack of evidence of communication to aidee shows lack of “nexus.”
Most jurisdictions— accomplice is only liable for crimes the principal commits that are consistent with accomplice’s state of mind.

· So if you took a reckless risk that someone would be killed, you'd be guilty of manslaughter, while principal would be guilty of murder.

· Unintentional crimes—accomplice liability can attach where act of encouraging was intentional, and state of mind as to result was the same as that of object crime.

· e.g. felony murder.

·  McVay (captain of boat liable for manslaughter b/c encouraged  making steam fr/ boiler knew unsafe)

CA+ some Federal Courts— if you're aiding principal, then liable for all foreseeable crimes.

· if you take a risk that the result will come about, but don’t intend it, the intentional state of mind for that risk is satisfied.  Luparello—(Guy who told gang “get the info out of Martin at any cost” ran risk reasonably foreseeable risk of death, so is liable as aider and abettor, though didn’t intend death, and in fact, wanted information that death ruined).

Accomplices are vicariously liable for acts foreseeably committed by principal, whether within the scope of the aid or not, but accomplice’s particular crime depends on state of mind.
· The criminal acts of the principal must actually be committed.

· Principal doesn’t have to be found guilty of crime for aid to be crime.
· Eberhardt (conspired w/ wife to violate fish and game laws—he is liable, though wife is immune)

· Aider may be guilty of greater crime than pawn

· A manipulates B to kill someone (Iago guiltier than Othello, had EED)

· A could be guilty of murder b/c A had intent that person die.

· B may be guilty just of manslaughter b/c provoked.
· Jointly creating zone of danger constitutes shared stake in venture, aiding each other.
· Russell. (shootout in housing project that killed passer by, guilty of depraved indifference murder)

· Abbott—(drag racing), without each others’ participation, criminal act couldn’t have occurred, therefore guilty of criminally negl. manslaughter  (NY)

Strict liability crimes

· if the result is a strict liability crime, you can’t aid it, e.g. misbranding.  If you don’t know you’re misbranding, can’t be attempted.

· if the attendant circumstances are strict liability, assaulting a police officer, doesn’t require knowledge. Xavier— to aid possession of gun by felon, need to know person felon.
· again, the legislature can change this.
Willing victim not accomplice—victim of statutory rape, buyer of drugs essential to crime is not liable for act of another b/c act is necessarily “incidental thereto.” NYPL 20.10.
· e.g. a purchaser of drugs is not aiding sale of drugs, and victim of statutory rape isn’t guilty of it.

Criminal facilitation= reckless accomplice= 1) engaging in conduct which provides a person with means or opportunity for the commission of the crime he intends, and which in fact aids, 2) believing it is probable that he is rendering aid to a person who intends to commit a crime.
· E.g. supply a gun to somebody, thinking he will use it to threaten someone, and he does do that, is that sufficient for thinking that he will is not enough.

Conspiracy= two or more people agree to engage in an unlawful act, both or all with the intent that the unlawful act be performed.

· Results of a successful conviction of participating in the conspiracy:

· 1) Co-conspirators’ out of court statements in furtherance of the objectives of a going conspiracy are admissible against all co-conspirators.

· Krulewitch. (2 members of prostitution ring talk about protecting 3rd party was after conspiracy ended, not admissible)

· 2) Some states & fed cts.: Co-C liable for all crimes in furtherance of the conspiracy.  Pinkerton (conspiracy is a form of accessorial liab.)
· Pinkerton—co-conspirators in chain of moonshine distribution are all guilty of the actual sale of moonshine.

· NJ: person legally responsible for all reasonably foreseeable acts as the necessary and natural consequences of the conspiracy, even not in furtherance of it. Bridges. (people bring guns to parties, all are liable for murder b/c conspired together)
· Alvarez (drug deal shootout in hotel room, since foreseeable that guns would be involved, all liable) (Federal law, applying Pinkerton).
· Recall Luparello (telling violent people to extract info. from Martin)— that was a conspiracy and aiding and abetting and murder.

· 3) Possible expansion of jurisdictions to bring claim in if participants far-flung.

· Federal system: can be convicted and sentenced for both conspiracy and target crime.

· Other jurisdictions: conspiracy merges into the completed target crime.

· N.B.: No Pinkerton rule in NY—have to actually plan the particular crime committed in order to be guilty of it, foreseeability is not enough.

Actus Reus= planning, plus (maj. of jurisd & NYPL 105) an overt act in furtherance of the conspiracy (weak addition).
· “In furtherance”= helps out in planning or getting the crime done in some way

· legislature could make a special crime of plans to overthrow banks into a crime (indivs.)
· Conspirators must firmly intend criminal act be committed, but don’t need to know details, just intend that a general criminal purpose be carried out.

· Alvarez— as long as person knows involved in drug deal, that’s enough, w/o knowing type or quantity of drugs (appliances)

· Freeman—enough connection b/t captain, with shrimp and drugs on boat, and his crew to charge all w/ conspiracy (wrong result—awareness of drugs not enough)
· If you act contrary to your best interest, that is evidence that a conspiracy caused you to act that way.
· Interstate Circuit (it wouldn’t have been in their best interest to raise the prices unless they had all conspired to do so)

· Garcia (gang shooting at party, no evidence that shooting wouldn’t have happened w/o conspiracy.  Could have just been acting as usual, that wouldn’t require a conspiracy)

Mens Rea= intend for crime to be committed AND intend to participate in plan.
· knowledge of crime to be committed is not enough

· providing facility for the plan is not enough.

· if one person doesn’t know the act is unlawful, so is missing mens rea, the other person can’t be conspiring either!
· Intent can be inferred from 1) nature of product (whether legitimate use for the goods or services exists), 2) exceptional profit, 3) disproportionate volume or percentage of business, or 4) underlying crime dangerous (prostitution isn’t). Lauria (phone service used by sex workers, lacks inference of intent)
· Falcone—supplier of sugar & cans to moonshine operators; no intent

· Direct Sales: sell 300X norm amount of morphine to doctor; intent

· Camerano, Blankenship—Ordinary commercial services charging high rents for suspicious activities are not dispositive of stake in venture/intent.

· Feola — mistake of fact no defense to conspiracy to assault police officer.  

· Policy: extra deterrence against assaulting police officers

Scope of a single conspiracy— to be part of a single conspiracy, participants must have a common (in the sense of shared) purpose. Knowing each other not necessary.

· A hub with independent spokes is not a single conspiracy b/c spokes do not have a shared purpose.  Kotteakos (central person giving fraudulent loans not connected to each other is not a single conspiracy.)
· A distribution chain is a single conspiracy.  Blumenthal (wholesalers and retailers all necessarily conspire together for the business to succeed, lower links aware of those above and vice versa).
· Anderson—abortion conspiracy seems more hub and spoke than link, here, competing policy that the public thinks the harm is large, so demand it to be treated as a single conspiracy.

· One agreement= one conspiracy, can’t charge each participant under separate statute. Braverman.
Defense to conspiracy: abandonment (abandonment= by all);
· majority rule (including F. Cts.): all conspirators must to take affirmative action to announce his withdrawal to all the other conspirators.

· minority rule: all conspirators, in order to abandon, must not only announce withdrawal but thwart the success of the conspiracy.

Defense to conspiracy: renunciation (renunciation= defense to conspiracy charge for one mmbr)

· majority rule: 1) the circumstances manifest renunciation of the actor’s criminal purpose and 2) the actor succeeds in preventing the commission of the criminal objectives.

· minority rule: 1) same, 2) the actor makes a substantial effort to prevent the crime.
· Another option: criminal solicitation—solicit, request, command, importune, with intent that the other commit the crime (if you don’t plan it).

Other defenses: insanity, necessity

RICO— in addition to, not instead of the substantive crimes— almost always combined with conspiracy to commit RICO.  They have to be independent acts.
· elements

· Enterprise: criminal enterprise, w/ no legitimate biz, can be the enterprise

· mens rea: strict liability
· has to be an ongoing concern—can have the car repair be enterprise, or car repair and export be enterprise, or just export, but can’t have two separate enterprises if it’s really just one racket.
· Racketeering: racketeering act
· mens rea: intentional
· Pattern of that racketeering activity= a set of at least 2 connected and continuous crimes.
· mens rea: strict liability
· the two crimes cannot be part of the same transaction or nexus of operative fact.  E.g. burglary, robbery, and felony murder, all for purpose of stealing one item.

· Conduct or participate in enterprise through [similar to furthered by] the underlying racketeering acts.

· mens rea: knowledge (minimum)

· must have role in directing, managing, or other general responsibility of the business of the enterprise that gives him some discretion as to whether he'll use the racketeering activities.
· Conspiracy to commit RICO: if A plans to encourage B to hijack, may be conspiring to commit racketeering; gets over requirement that racketeer conducts biz

· You could have terrorism as RICO, even if there isn’t any intent to make a profit—enterprise through the crime req’t is satisfied by any two instances that have to do with the enterprise.
· “Through” generally means that the person that is the felon participates in the enterprise.  The point of the problem was the storekeeper has to aid and abet the hijacking to conduct the enterprise through the hijacking, if all he does is by the stuff, he isn’t conducting the enterprise through the racketeering.

DEFENSES—always argue on whether they can go to jury or whether judge must resolve them.
Justifications: prosecution has burden of proof beyond a reasonable doubt that Δ was not justified (except OH).
· judge must rule as a matter of law whether the facts, if true, would give rise to a justification.
Self-Defense (note: deadly force= force readily capable of causing death or other serious physical injury, under the circumstances)(NY)
· federal law: deadly force is only allowed where there is a 1) threat of the use of deadly force against the defender 2) actual or apparent, 3) unlawful and immediate, 4) defender honestly believed he was in imminent peril of death or serious bodily harm AND that his response was necessary to save himself from that peril, and 5) these beliefs were reasonable in light of the surrounding circumstances.  Peterson.
· New York

· physical force is justified, to the extent that is reasonably necessary to repel what he reasonably believes to be use or imm. use of unlawful phys. force. 35.10
· no duty to retreat w/o threat of deadly force, or when in home, work or refuge

· Deadly force cannot be used in self-defense except when he reasonably believes the other person is using or imminently about to use deadly force.
· if Δ thinks he’ll be seriously injured, can use deadly force.

No self-defense available where:

· actor is the initial aggressor. Abbott (property line fight in driveway)

· combat part of an agreement not specifically authorized by law, 
· in case of deadly force, person knows can retreat with complete personal safety
· exceptions to duty to retreat:

· if Δ reasonably believes the person is committing or about to commit a robbery, kidnapping, forcible rape, criminal sexual act, (or burgl., w/ caveats in NY)
· Battered woman’s syndrome: Psychology of a battered woman may be used as the basis of a reasonable beliefs, especially that deadly force is necessary. Kelly (defendant kills husband who gave her periodic beatings in latest and worst incident of choking/hitting/biting in cycle of tension-building, acute battering incident, and extreme contrition and loving behavior). (NJ)

· BUT Reasonable belief of imminent threat of death never present when abuser is asleep. Norman (NJ) (Battered and tortured woman who could not get help from police killed man in his sleep)

· Disagree: not taking threat seriously enough: kidnapper falls asleep.

· hitting w/ teapot or heavy clock is not deadly force.  Deaths that result are accidental.
Defense of property
· all jurisdictions: can use force reasonably necessary believed to be necessary to defend property from crimes doing damage (except deadly force).
· Ceballos—setting up a machine that killed intruders can’t be defense of prop b/c didn’t judge necessity of using deadly force against robbers.
· most jurisdictions: defender can use deadly force even when she does not clearly apprehend that deadly force is threatened.
· CA: if you use deadly force against intruder, that serves as presumption that you had reasonable fear of imminent peril; most states have similar statutes

· NY—whenever reasonably believes person is committing/attempting burglary
· CO— against any trespasser reasonably think might use physical force (no matter how slight.

· MPC: can’t defend prop w/ deadly violence unless threat of violence

Force to effect an arrest or prevent escape
· NY force: peace/police officer may use force reasonably believed to be necessary to effect arrest/prevent escape from custody

· NY deadly force: officer may use deadly force in making arrest or preventing escape from custody only if he believes Δ committed felony and is dangerous to life, e.g. b/c person resisting arrest has gun, or in face to face situation when threatened w/ deadly force.

· IN: If after notice of intent to arrest, suspect flees or forcibly resists, officer may use all means necessary, including deadly force, to make the arrest, even if the perpetrator’s crime was a mere misdemeanor.  Durham.
· Federal: illegal seizure to shoot fleeing felon not reas. believed to be threatening to life. Garner (officer can’t shoots unarmed kid running from scene of burglary, no longer burglar)

· this was a scrawny 16 year old boy, not threatening
· homeowner could have shot him in home, but not after left home, unless threatening to life (no longer burglar)
· N.B.: more than twice the number of felony arrests per 1000 police officers in NY than in Memphis, so you can arrest them successfully through other police tactics.
Necessity (lesser evil)— when you have a choice and you choose the lesser evil, contemporary view is this is a justification.
· most jurisdictions require threat to be imminent (NY= “emergency situation”)(not MPC)

· exception: homicide (killing another to save yourself) can’t support necessity defense

· on one hand, killing can never be completely justified— Dudley
· (except self-defense)

· on other hand, maybe some situation would be extreme enough.
· Federal: where necessity requires prison escape, Δ must make bona fide effort to surrender or return “as soon as the duress or necessity has lost its coercive force.”
· where an action is taken that is genuinely the lesser evil b/c the perpetrator is confronted with a potential catastrophe of some sort, it may be justified (“lesser evil”= objective test)
· if act cannot obviate the evil, can’t be defense

· mere opposition to policy as a greater evil cannot be a justification
· Unger: necessity of escape from prison accepted where threatened with homosexual rape at knifepoint, didn’t report to authorities b/c feared retaliation.
· Pub Commission Against Torture v. Israel: policy of permitting the torture of suspected terrorists to get info is not allowed by court.  Ticking time bomb but police may make mistake

Excuses: affect ability of perpetrator to make choice; person does wrong, but doesn’t choose it
· NY: all excuses are affirmative defenses
· Duress: coercion by threat of force which person of reasonable firmness could not resist (NJ & MPC: duress fades into necessity b/c doesn’t emphasize emergency nature of situation)
· Most jx require threat to be imminent (narrower). NY 40.00
· Dispute about if you can use duress defense for homicide
· Contento-Pachon: cab driver told to smuggle cocaine or family killed
· Fleming: POW threatened; court: danger of death too remote, no defense of duress; crime is treason, so demands > degree of duress
· Intoxication
· NY 15.05: for reckless acts, not a defense
· NY 15.25: intoxication isn’t a defense, but may be offered whenever it is relevant to negate an element of the crime charged.
· OK for states to eliminate defense of intoxication (TX) 
· If have intent, fact that will distorted by drug isn’t an excuse.
· Kingston (Eng) (Δ drugged & then was taped having sex w/ boy)
· MPC: involuntary intoxication is defense only if it creates condition that meets test of legal insanity
· Stasio: no defense of intoxication unless compulsion overcomes person, like insanity
· Legislature: intoxication evidence can be considered for purpose or knowledge but not recklessness or negligence
· Intoxication is a defense to premeditation
· Insanity (an affirmative defense— Δ has burden of proof by preponderance)
· Federal—1) as a result of severe mental disease 2) unable to appreciate nature and quality of his acts OR 3) unable to appreciate the wrongfulness of his acts.
· New York— 1) as a result of mental disease or defect, 2) lacked substantial capacity to know or appreciate either: a) the nature & consequences of conduct or b) that conduct was wrong. 40.15.
· both NY and Fed. adopt M’Naughton test but use the words “substantial” and “appreciate.”  Word “severe” doesn’t matter. No volitional prong.
· MPC test: 1) as result of mental disease, perpetrator lacks substantial capacity to appreciate the wrongfulness of his conduct (cognitive) or to conform his conduct to the requirements of the law (volitional— eliminated, too much escape hatch)
· Can’t make arg. that Δ can’t conform conduct b/c he committed crime. Lyons. (drug addict can’t stop himself fr/ buying drugs—Ct only accepts cog. prong)
· Making argument from weird beliefs ≠ mental disease;  if you think it’s right, but illegal, then no defense. Crenshaw: (religion requires kill wife if unfaithful)
· BUT deific decree: if you have command from some force you perceive & can’t resist (compels you to act), may still use defense 
· if person says in some sense I knew it was wrong, guy says there was a demon inside this person, and if demon didn’t kill him, it would kill me—crim. law said wrong, but had to sa
· knowing it’s wrong means knowing it violates the law of the land (not moral wrong).
· compulsions that you cannot stop yourself from obeying are probably recognized, although the test doesn’t do a good just of recognizing it.
· Legal question, not psychiatric, is whether can be deterred & if blameworthy.
Legal impossibility (common law defense)
· Legal impossibility= when the actor's goal is illegal but the commission of the offense is impossible due to a factual mistake by him regarding the legal status of some attendant circumstance relevant to his conduct.

· Jaffe (no longer good law in NY): guy can’t be guilty of attempt to fence stolen goods b/c goods not actually stolen. (legal impossibility)

· Factual impossibility= no defense= a person's intended end constitutes a crime but he fails to consummate the offense because of an attendant circumstance unknown to him or beyond his control.
· Δ can be convicted of murder of dead person b/c thought he was alive. Dlugash.
NYPL—impossibility no excuse, BUT some outlandish attempts to kill can’t be convicted—e.g. trying to kill someone w/ voodoo dolls.
· HIV positive man tries to infect by spitting, convicted.  Smith.
· Fed. cts. accept impossibility defense in some cases (not necessarily legal)
Berrigan (b/c warden knew about deliveries into prison, made crime impossible)
Mistake of Fact—Sincere but factually mistaken belief, even if unreasonable, is a complete defense.

· See State v. Kelly (OK to break into house since thought owner gave him consent).

· Where knowledge is required, mistake of fact negates knowledge.

· Exception: strict liability elements (considered to be on notice that a mistake of fact will be no excuse—have to be extra cautious engaging in the underlying activity)
· In statutory rape, mistake of age is no defense. Prince (law protects father’s interest over daughter’s interest).

· BUT stealing traditionally requires knowledge that someone else owned the property, that it wasn’t abandoned, so not a strict liability element Morissette (junk dealer takes old rusted bomb casings— need jury instructions on intent)

Constitutional defenses
Due Process Clause of Fourteenth Amendment is violated by ex post facto laws that give no notice (statute is too vague!)
· Due process requires crime to be written down and specific enough so reasonable person can conform his behavior to it. (notice).  See Morales (no notice of loitering “without apparent purpose”)    Rationale: persecution by prosecutors or judges.

· actual notice of the specific crime to the specific actor is not required.

· just fair warning that acts constituted a crime and of the crime’s specific severity and scope at the time of the crime required.  See Keeler (man who kicked wife’s fetus wasn’t on notice that the severity of the crime would be expanded in his case to constitute murder.)

· If act too lacking in dangerousness (walking, standing, being) w/o state of mind, it may not be criminalized.
Defendant is entitled to a jury trial for serious crimes— community of peers esp. inflam. cases.

Prejudicial evidence
· Evidence must be excluded where probative value is outweighed by prejudicial effect.  
· Evidence cannot be presented on the defendant’s propensity to commit the crime.  Zackowitz (evidence Δ had 3 guns and teargas gun in apt.’s prejudicial effect, making Δ out to be career criminal, outweighs its probative value as evidence of premeditation).
Constitutional limits of what Leg. can punish by determining acts to be offenses to the public is very broad.

· Margin: wh/ harm to society is exceedingly weak or nil (consensual sodomy, obscenity).
· Wise for the State to punish things w/ widespread acceptance of the norm (o’wise rejected)
· Act that causes obvious public injury 

· gives rise to retaliation (punishment allays fear)

· Private acts that 1) violate a societal norm, 2) necessitate malicious or violent state of mind, 3) high likelihood of recurrence of the crime, and 4) danger of intimidation of the victim.

· Private acts w/o harm require greater harm to society:

· Difficult to administer these crimes

· weigh administrative and societal costs of investigating people’s lives and participating in the condemned acts by going undercover.
· secondary effects: drugs, incest (psychological, family dysfunction), gambling, exotic dancing.  Barnes concurrence.

· Open question: if peoples’ sensibilities being harmed, punish?

· Depends on whether the offense to sensibilities is broad enough and unavoidable, or that it somehow spreads or contaminates an area outside its immediate vicinity that is not consented to.  See Barnes.

· Where there are other administrative remedies, scope for criminal prosecution narrows, e.g. Cheek (all violations of tax code taken care of in that reg. already, except intentional ones)
· Deciding relative punishments: value $& trust in others, but value life and limb more.  Punish threats to what we hold dearest harsher than the actual taking of our property and trust

·  Mental state of thief on paper less fell than person who threatens life face to face.
Proportionality: just have to argue whether the penalty fits the crime— generally very broad range of acceptable penalties, so only invoked for life sentences, DP, e.g. Solem.
· A statute should impose a penalty in proportion to the crime’s blameworthiness, temptation, scope of risk of harm, underlying wrong, etc.

· Rationale: If penalty is same for two ways of committing a crime that are not equally dangerous to others, no incentive to take the less dangerous route.
· can’t have attempted reckless crimes

· why? reckless driving would be predicate to attempted murder

· Most serious crimes involve greater amounts of planning and violence, harm, etc.

· Example: Robbery, infra
· Bentham’s rationale
· When picking between two offenses, punishment for greater offense must be sufficient to induce a man to choose the lesser.
· Punishment should be adjusted to each particular offense so there is inducement not to commit all parts.

· Just deserts: punishment in excess of what is deserved is punishment without guilt.

· (might create sympathy for criminal rather than condemnation)
· Temptation, Deterrence, Evidence of a Dangerous Character (Hart’s rationale)

· Example: Harmelin  (life without parole for first time possession of large quantity of cocaine is not disproportionate, with “disproportional” read into “cruel and unusual,” b/c legislature could have judged the threats to society, violence and crime, coupled with the extreme temptation of the crime to be momentous enough to warrant extreme deterrence and retribution) (Kennedy plus two concurrence) (states follow this preservation of a narrow proportionality requirement from Solem)
· But even that extreme deterrence doesn’t seem to have interdicted the drug trade.  The temptations are still enormous.  Legislative act of desperation.
· Kennedy distinguished Solem v. Helm (life sentence for forging a check due to mandatory recidivism statute is unconstitutionally disproportionate, but that was a much less serious crime, no harm)
· Court is split on whether cruel and unusual punishment applies to non-capital punishments.
· Scalia (+1) says no, not here and not in Solem, so Solem overturned
· Kennedy (+2) says only for really disproportionate stuff like Solem, but not here
· White (+3) says yes, here, since in Harmelin’s case all other rapes and assaults have lesser maximum punishments than this mandatory drug possession punishment, and that’s not fair.
· Problem: how do you grade other crimes in relation to murder?  How violent they are?  What about non-violent crimes?  Property crimes?  Usually we take the most serious in a category and grade downward—pretty arbitrary.
· Decision left open what factors to consider in deciding gravity of crime: scope of wrong and state of mind seem to play a part.
· Jury trial penalty is within the possible bounds of proportionality, but should not be very large, because the concerns are administrative.
· It’s a guilty plea break more than a jury trial penalty, prosecution bargaining with Δ over which charge, within the potential range, will be brought.
· Unconstitutional to penalize someone for exercising right to jury trial or appeal; prosecution not allowed to charge you with a more serious crime when you appeal
· Heavier charge at trial than would have gotten in bargain is not vindictive if defendant is part of the bargaining process and the charge is legally permissible.  See Bordenkircher (recidivist charge for $88 forged check was permissible, in carrying out threat made at bargaining table).
· Difficulty b/c extraordinarily wide range of charges (2 to 10 years, but possibility of life for recidivist charge), plus fact that co-conspirator got 5 years for pleading, makes choice to bring recidivist charge seem questionable.
· Rationale: plea bargaining creates necessary incentive to keep the system moving, only have resources to hear 10% of cases as trials.
· You can change sentences for purely administrative or practical considerations, having nothing to do with the “appropriate” sentence.
· Powell objects: no conceivable societal or public interest in putting Hayes away for life for something that carries maximum conceivable penalty of 10 years, that even DA admits, and the statute doesn’t mention amount of check—simply any forgery.
It wasn’t a voluntary act
A voluntary act is required for criminal liability.  MPC §2.201, NYPL §15.10.

Omissions are not punished, even when failure to act is immoral.  Pope. (House provider who stood by while mother killed baby cannot be charged for a crime)

· Manifesting intention, doing something, is necessary for criminal liability.

· Thinking, wanting, wishing, or being something, isn’t a crime (we’d all be criminals).

· if State conspires to bring an act about, it is not voluntary, Martin v. State. 

· conditions of unconsciousness (either by intoxication or trauma), accident, compulsoriness or duress are a defense or excuse to apparent voluntariness of act. 

· Gunshot wound to can render someone temp. not conscious of his own subsequent actions. Newton (so jury must be instructed about voluntariness)

· Sleepwalking, seizures, convulsions, spasms, reflex movements, acts under hypnosis, epileptic fits are not voluntary.

· BUT doing acts that would become far more dangerous if an epileptic fit were to happen, knowing that one is an epileptic, can satisfy the criminal act req’t. Decina.
· Other non-excuses

· not remembering doing it, not being able to control impulse to do it
· Unintentional (it is no defense to say “I did not mean to drive dangerously”)
· Consequences were unforeseen
· Habit (MPC)
Omissions can be punished when 1) statute that makes an affirmative duty, 2) status of defendant to victim creates the duty to act, 3) contractual duty to care, and 4) person voluntarily assumes care of a victim, e.g. by creating the situation of peril, 

· See Jones v. State (rape created situation of peril for victim, she jumped off bridge)

Euthanasia can be an act or an omission or neither (consider patient’s best interests)
If 1) a comatose patient has left no instructions and 2) his family has not spoken on his behalf to the contrary, the law has to decide where the physician’s duty lies (policy):

· CA: a physician has no duty to continue treatment once it has proved to be ineffective as a heroic measure in the immediate aftermath of a debilitating event.  Barber
· a physician’s unplugging “heroic” life support measures, is treated as a non-act, and is the equivalent of refusing medication in the first place.

· Rationale: the medical decision making process, of which the physician is part, has to stand in to serve the best interests of the patient.

· MO: The state can require “clear and convincing” evidence of the patient’s consent to such a course of action, and otherwise hold the doctor liable for omitting the treatment.  Cruzan.

· The doctor’s duty ends at the point when the patient is in a vegetative state.

· Line between euthanasia and suicide?  Many states punish the latter as a deterrent.

· Everyone agrees that: 1) an interloper cannot interfere with the treatment in any way (otherwise against patient’s best interests). 2) everybody has the right to die a passive death, by refusing treatment or stopping eating (liberty interest).
