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I. Overview of Criminal Justice System
A. Purpose of Criminal Law

1. Sets up rules and obligations for respecting each other’s rights

a. Criminal law is about personal norms and obligations

b. System focuses on violation (and prevention of violation) of the laws

c. Enforcement by rehabilitation and punishment

2. Crime violates rules of basic group existence

3. Protect people from injury to person/property

B. Discretion in the System

1. Police discretion: main function is to get violators and bring them to prosecutors

a. Not forced to investigate if they don’t see a reason to

b. Not forced to make any kind of arrest

i. Unless told by a prosecutor

2. Prosecutors: huge amount of discretion

a. Prosecutor does not have to bring any case he doesn’t want to

b. Often rely on police to do most of the investigation and then decide about bringing charges

3. Dangers of discretion

a. Possibility of discrimination

b. Wholesale corruption – we are trusting that these people are not crooked

i. No longer really a concern

ii. System is largely honest – less so at the police level

c. Public pressures: DA’s are elected officials

i. Risk of distortion by the political process

C. Overview of Procedural Issues

1. Most cases not solved or cleared by the system

a. Homicides: usually are because the parties tend to know each other

b. Property crimes and burglary are much tougher

2. Most cases never get to procedure stage

a. Most are pleaded: guilty pleas are largely efficient and rapid

b. If ∆ pleads guilty: 

i. Waive all the protections of procedure

ii. Save the state the risk that you wont be convicted

c. Many misdemeanors are quickly disposed of

i. Released and pay a fine or have already served a day or so 

3. Crimes must be narrowly defined
a. ∆ must be told precisely what he has done

b. If facts do not fit into the statute, a case will be dismissed

c. Statue must be read in a way that is most favorable to ∆

d. Statutes may be unconstitutional if they are too vague

D. Characteristics that Lead to Guilty Plea System

1. Efficiency: system could not operate if every trial went to jury

2. Prosecutor can shape most cases in almost any way he chooses

3. Juries add element of unpredictability
4. Pressures from the system: ∆’s have large number of rights

5. Time: bench trials are quicker than juries

6. Negotiations: each side doesn’t fully know what the other has

II. Overview of the Trial

A. Burdens of Proof

1. Beyond a reasonable doubt: highest standard in the legal system

a. Reasonable doubt: a doubt that can be explained based on the evidence

b. No such thing as “beyond any doubt”

c. Reason for higher standard than civil cases

d. ∆ is at risk of losing freedom

e. Criminal cases are state v. individual: system is protecting the individual

f. Fear of convicting the innocent

2. Jury Instructions

a. Judge tells the jury how to apply the law to how they find the facts

b. Very few facts are stipulated to jury

c. Jury instructions are crucial

i. Often the only thing eligible for appeal

3. Rules change slightly on appeals

a. Case is examined in light most favorable to prosecution

b. Facts will be accepted as found unless clearly erroneous
c. To minimize reversals
d. Prosecution can appeal sentence in some jurisdictions (including federal system)

i. Purpose: make sentences more uniform
B. Sharing of Evidence

1. Most jurisdictions: Prosecution and defense do not have to disclose evidence

2. Prosecutor often does to coax a guilty plea

3. Theory: defense might intimidate or attempt to eliminate a witness

a. California: allows defense to discover prosecution’s evidence before trial

b. No evidence of higher degree of intimidation as a result

C. The Character Issue

1. General rule: exclude character unless the defense raises it

2. Constant pull in two directions
a. Desire to keep malevolent people away from society, but

b. Desire to avoid prejudicial evidence

i. Fear the passions of a jury (rule is the same in bench trials)
ii. Character is circumstantial – does not directly indicate guilt
3. People v. Zackowitz (NY 1930): character cannot be admitted as evidence of lifestyle

a. ∆ convicted of first degree murder (does not seem like he should be)

i. People insulted his wife, he picked a fight and ended up killing one

b. ∆ owned a box of weapons which he kept at home

i. Appeals court felt the box of weapons was the basis of his conviction

ii. That cannot be introduced as evidence of violent character

D. Role of the Jury

1. Importance of allowing juries

a. Theory: decision made by a group is better than a decision made by one

b. Important to have the community involved

c. Protects ∆ against apparatus of the government

i. Danger that a judge will be pro-government

ii. Jury is not in the pocket of the government

2. State interest in jury trial

a. Federal system: ∆ is not entitled to waive his right (prosecution can insist)

b. If ∆ is public official: fear judge would be too lenient

c. Protect judges from wrath of the public

d. Gives legitimacy of community approval to important decisions

III. Why the State as a Party (The Mounties Article)
A. Miner’s Meetings
1. Miners originally governed selves by miners meetings

a. Key to this system: homogenous society with little conflict
2. Decisions made largely on character

a. No institutional means of well defined punishment

b. Everybody has the same problems; it’s a homogeneous society

c. Character tends to mean the same thing from individual to individual

3. Problems with the Informal system

a. No range of sanctions: punishment was banishment or deprivation of property

b. Miners hesitated to impose punishment (like death)

i. In their interest to keep everyone an active member of society if possible

ii. They’re not the state: it may not be legitimate to use force

iii. Danger of retaliation 

B. Why Canada was concerned

1. Miners did not differentiate between civil and criminal penalties

2. Crime is stigmatized – it should come from a legitimate state

3. Miners sold liquor to Indians
a. State administration: they wanted to impose rules

b. Taxes, customs, etc.

4. Too much reliance on character

a. Sentencing and determining of facts were not clearly distinguished

5. Respect from miners and seriousness of meetings broke down over time

a. Gold rush: group became larger with different character

b. Homogeneity disappears: need to impose laws

c. Character no longer a reliable indicator

i. Newly stratified society

ii. Newcomers looked at as bums by old residents

C. Why the State as Prosecutor

1. State wants to impose its own sovereignty

2. Some crimes: imposed in the interest of the state or society as a whole

3. State is a bureaucracy

a. Can appoint officials who will do the work full time

4. State has the resources (power / economic) to impose sanctions and punish

5. Reduces to almost nothing the problem of retaliation

6. Acts impersonally

a. Society is diverse: there is a desire to be treated impersonally

7. State decides what norms to impose or not to enforce

8. Legitimate stigmatization of crime
IV. Theories of Punishment: Retribution
A. Retributive Theory
1. Backwards looking: base punishment on actor’s past behavior

2. Right to balance the moral sense of those who make up the community

3. Pure “just deserts” argument: the criminal deserves it

4. Kant: right of retaliation

a. Punishment should be equal to the crime

b. Notion of equality

i. Criminal is unfair to the rest of society

ii. An injury is unjust

c. NOT about vengeance, NOT about enforcing societal interests

i. Simply that the criminal deserves to be punished

5. Stephens: it is morally right and justifiable to hate criminals

6. Several commentators (Stephen, Denning, Feinberg) says its an expression of vengeance

a. Punishment replaces impulse for vengeance; state does it instead

i. Vigilantes are punished in well ordered state

b. Symbolic expression of hate of crime and repudiation of criminals

c. Feinberg: condemnation and disavowal of the act

7. Royal Commission on Capital Punishment: Society can only be satisfied by the exaction of punishment (p.104-05)

a. Punishment should reflect the revulsion that society has for the crime

8. Durkheim: reaffirm the norm
a. Common consciousness: punishment heals the wounds of society 

b. Carry society forward

c. Act of solidarity: we reject this person and reaffirm the norm

9. Morris: strong sense that is fair for the criminal to pay back

a. Mutual benefits of society depends on self restraint

b. When a person fails to adhere to the principles, that person takes advantage of other people

B. Questions About Retributive Theory

1. Problem with Morris argument (pay back to restore social balance)

a. Difficult to tell what it is state took away

b. Tort and contract system can make people whole for certain violation of their rights (ie theft of property)

c. Criminal system is about making society whole

2. In case of non-property injury (ie assault): what is amount of payback?

a. Unclear what it should be under any theory

b. Idea of punishment: If we don’t punish, others will feel they live in an unjust society

3. Mackie: dig under the surface to determine what this is all about

a. Paying back a criminal does not amount to his paying a debt to anyone else

b. Counter: Payback to the feelings of everyone who has lived a moral life

4. Failings of just deserts theory

a. Doesn’t say what’s deserving of punishment

b. Doesn’t grade seriousness of offense or give maximum punishment

C. Marxist Perspective on Retribution (Murphy, p. 110-11)

1. Society does not give disposed anything for their show of restraint

a. Since they don’t get anything for it (ie job, education), the reciprocity of obligation is reduced or non-existent

2. Problem with this argument today: even the dispossessed get some societal benefits

a. Also: there is some recognized defense of necessity in the law (ie a starving person stealing food)

V: Theories of Punishment: Utilitarian Theories
A. Overview of Prevention

1. General deterrence: dissuade people from doing things because the risk is not worth the punishment

2. Some crimes: easy to commit and have enormous temptation 

a. We make the punishments large (ie max of 1 year for turnstile jumping)
b. Threat of the large punishment is important

c. Problems with this theory:

i. Very few (especially perpetrators) don’t know about the threat

ii. Require some minimal elements of community for people to know

B. Effectiveness of Deterrence

1. Recidivism is still high: doesn’t necessarily mean prison isn’t much of a deterrent
a. It deters law abiding people

b. It just don’t always deter criminals

2. Society needs to know what the norms are what the punishment is for violating those norms

a. If the community doesn’t know, the persuasive/dissuasive power of the law does not work

b. Need the community to carry information

C. Criminal Law for the Purpose of Educating

1. Not a very viable idea

2. Criminalize something that wasn’t criminalized

a. Purpose of educating the populous that it’s wrong

3. Paradigm case: Prohibition – it did not work (in many cases, had contrary effect)

D. Internalization of the Law

1. Robinson: people need to accept the law

2. Connection between just deserts / reaffirming the norm and dissuasion

a. Need to think the norm is just

b. Norm fits into our notions of what needs to be punished

E. Shaming: very complicated concept

1. Prison is a shaming device - it is a degrading experience

2. General shaming effect of criminal sanctions

3. Specific deterrence: People get branded 

a. After release, person gets diluted because its tough for them to make a living

4. Argument against shaming theory (Gilligan)
a. Crime is often a result of shame / humiliation in the first place

b. More shame will mean more violence

c. There is a lot of prison violence: much of it because of “disrespect”

5. Restorative justice: shaming aspect, but still showing criminal they are not completely rejected

VI: Theories of Punishment: Rehabilitation and Incapacitation

A. Rehabilitation

1. Pro: works for selected group of people

2. Problems: Might be indefinitely long: might be there until rehabilitated

3. So sentence could not always bear proportion to the wrong of the crime

a. Tough to do anyway
b. Prison is often a school for crime and intensifies anti-social impulses

c. Often the wrong people are chosen and state resources are wasted

B. Problems with Incapacitation

1. Pro: a thug in prison can’t shoot your sister

2. Problems: Not sure who the people who are truly impossible to pull back into society

a. We use criminal record as a measuring stick, but its not entirely accurate

b. It is very expensive

c. Same crime should have same punishment regardless of who did it

VII: Other Issues (Tying Together Purposes of Punishment)

A. Failure of all: rooted in communication problem

1. Criminal law is persuasive if we hear about the potential sentences and accept the justice of the norm

a. If we don’t know about the sentence, then the persuasive network doesn’t work

2. Rehabilitation: if we want to work on the person so they don’t feel so rejected, that also requires communication

B. Unclear what sentences should be given

1. State decision without any clear idea of what an appropriate sentence is

2. Nothing tells us, ie:

a. What is the sentence that will deter, 

b. What is the sentence that is just deserts –

c. We only know relative to other sentences

3. Deterrence tends to quarrel with just deserts

a. Relatively minor crimes may call for a lot of deterrence

4. Various purposes of punishment do not exactly fit together

VIII: Restorative Justice

A. Overview
1. Rooted in notion of using community to sanction person

2. Argument: simple shaming doesn’t work

a. They’re punished, but it doesn’t do any good

b. Just deserts counter: that doesn’t matter, its supposed to do good for the rest of us

3. Purpose: create a situation where the person can be reintegrated into society

a. They have to meet with the victim and the community and talk about it

B. Problems with Restorative Justice

1. Relying on volunteers (people who want to be rehabilitated)

2. Tremendous fairness problem

a. Victims will feel differently in different cases

b. Some will be hard headed, some will be terrified

3. Plenty of deserving people in society who need help, and we don’t have enough time or resource for them

a. So why waste those things on people in prison

IX: Cases About General Principles

A. Regina v. Dudley and Stevens (Q.B. 1884 – p.135) – shows problem with determinate sentencing

1. Ship was lost in a storm: ∆’s murdered and ate the cabin boy
2. Necessity argument: it was better for one to die than for all to die, BUT

a. Norms can’t be set on totally individual basis

b. Unclear from the facts if their belief that killing the cabin boy was necessary was reasonable

3. Ways ∆ would have survived and reduced criminality of their acts:
a. Draw straws: then maybe it would been consenting

b. Crown commuted the mandatory death sentence, but they were still felons

4. Convicting ∆’s was about reaffirming the norm

a. No desire to incapacitate: they’re not bad people

b. Not about deterrence: they’re not going to eat anyone else

B. United States v. Bergman (NY 1976, p. 140): general deterrence

1. Respected doctor/rabbi commits nursing home fraud

2. ∆ argues he shouldn’t be made an example of because he was famous

3. Guilt and a range of sentences: the law generally says it’s okay to use a person as a general deterrent

a. Tough to deter: its not a crime of violence or passion; it’s a cold crime

b. Could be large deterrent because ∆ was famous

c. Lesser punishment would depreciate seriousness of the crime

4. Old age and good history do mitigate his sentence (4 months)
a. Likely won’t again be in a position to repeat

b. First offense: at least a possibility that he’s not a persistent criminal

5. Mixed approach:

a. Use of deterrence, punishment for the purpose of making an example, BUT

b. Picking the example for reasons of justice (those who have violated the norm)

6. Deterrence effect is questionable

a. Nursing home fraud: easy to do and not easy to detect

b. Complaints of people in the nursing home are rarely heard

C. State v. Chaney (Alaska 1970, p. 143): judge had idea of rehabilitation

1. ∆ forcibly raped his victim several times and showed no remorse

2. Judge had sense he could be rehabilitated; sentence was one year

a. Would be better if he stayed in the military

b. Judge also seemed to infer something about victim because she got in the car with a man she didn’t know

3. Retributivist: sense of justice to this woman/ other women is cast into contempt by this sentence

1. D. United States v. Jackson (7th Cir. 1987): incapacitation
2. Posner: lock up ∆ until he is harmless, but not necessarily forever

3. ∆ had been given life without parole for bank robbery

a. Posner (concurring): after a definite number of years, ∆ will be very old and harmless

X. Determinate Sentencing / Federal Sentencing Guidelines
A. Background

1. System: gradually moved away from rehabilitation

a. Deterrence and incapacitation remain policies

b. Overriding theme is just deserts and reaffirming norms and creating solidarity

2. Judge used to have wide discretion: could take many factors into account in deciding what to do with ∆

a. Hidden problem – discrimination

b. Judges tended to favor those who had better breaks in life

c. Determinate sentencing: intended to take away discrimination by judges

i. Make the sentence fit the crime

3. Reasons for determinate sentences

a. Just deserts
b. Deterrence does not fit the crime: 
c. Indeterminate sentencing leads to disparities in the sentencing of the same crime
4. Federal Sentencing Guidelines: constraints, but not absolute standard
a. Sentence will depend on “heartland” issue plus aggravating/mitigating factors

b. Determined by figuring out what judges had done up to that point in history

c. Taking poll seems like least controversial approach

B. Notes on Mitigating Factors

1. “Jury trial penalty”: ∆ who pleads guilty often receives substantially lower sentence

a. Has gotten some Constitutional approval

b. Doesn’t seem fair or line with just deserts or proportionality

2. Argument that pleading discount is good:

a. Efficient: it preserves resources - jury trials are very expensive

b. There is an element of uncertainty which has been eliminated

c. Maybe signal that if you decide to go to trial, there is really something wrong with the prosecution

d. Without these administrative procedures, the criminal justice system wouldn’t be able to operate; the whole thing would grind to a halt

3. Note: These are economic and institutional justifications, but 
a. They continue to raise questions about what is the appropriate sentence

C. United States v. Koon – use of the mitigating factors

1. Heartland: felonious assault

a. Basic guidelines were that there was an injury and dangerous weapons were used against the victim

2. Mitigating factors used by lower court:
a. Misconduct of the victim (Rodney King)

b. Effect on ∆’s lives when they get out of prison (loss of career opportunities)

i. SC says abuse of discretion

ii. Expected these things will occur, so they’re already present in guidelines

c. Likelihood of abuse in prison (SC allowed this to be mitigating factor)

i. Souter and Ginsburg: sucks for them, it’s their own fault

ii. Mitigating says the more sensational your crime and the more publicity it gets, the less time you have to serve

d. Breyer: likelihood is already taken into account

e. Excess burden on ∆’s (SC allowed this)

i. Rare that crime is tried unsuccessfully in state court and then successfully prosecuted in the federal courts

3. Note: Prof. Chevigny thinks it’s insane we take it for granted there will be violence in prison

a. Souter and Ginsburg should be saying: we want the department of corrections to fix that problem so prisoners don’t get terrorized

D. Bordenkircher v. Hayes – largest amount of discretion is permissible within the bargaining system

1. ∆ charged with forging a bad check for $88

a. Refused to plead to 5 years

b. Prosecutor got life as a persistent felony offender

2. SC: We cannot vindictively punish, nor can we punish for exercising a right

3. BUT what this prosecutor did was okay

a. Within the range of possible sentences: prosecutor could have charged on day 1

b. ∆ bargained in light of knowing it was his third offense

c. Not vindictive in the legal sense: ∆ ran the risk

4. Objections to this decision:

a. Argument: ∆ is being punished for his Constitutional right to trial

i. SC counter: Once ∆ is in bargaining situation, he knows his choices

b. Enormous discretion ( more pressure to plead guilty

5. Powell in dissent: what is the public interest of the sentence

a. Prosecutor obviously made decision that 10-year max penalty for forgery was sufficient; he was willing to live with 5

b. No point in giving ∆ life sentence

c. Astounding with respect to proportionality

E. Advantages / Disadvantages of Federal Sentencing Guidelines

1. Prosecutor keeps charging discretion, but sentencing discretion is much smaller

2. “Real facts” sentencing

a. If ∆ pleads guilty to one count, he gets sentenced based on what prosecutor presents as “actual conduct”

3. Equity: those who have been privileged and been able to lead “blameless lives” can’t systematically get lighter sentences

4. Disadvantages of this system:

a. If ∆’s can’t get a break for things like having a good job, family, community roots, etc., but can for pleading guilty, there are more guilty pleas

b. Sometimes innocent people with strong circumstantial cases against them feel forced to plead

XI. What to Punish

A. Barnes v. Glen Theaters – public nudity case in a private strip club
1. Justification of public nudity as a crime

a. Preserve societal order and justice

b. General rule: all state penalize it, common law frowned on it
c. Secondary effects: might ruin neighborhoods

2. Question of public nudity is offensive

a. Astounding to see somebody walking down the street naked

b. Crime is about offenses to the public senses, and it’s done in public

3. ∆ argument: nobody is offended – this is in a private club

a. Counter: people are offended because they know this club is existing in their town

b. Scalia: Can be made a crime regardless of the circumstances

i. Offensiveness doesn’t need to be a justification

4. In a way, Scalia is right

a. Nudity is not happening in front of anyone who would find it offensive

b. But the underlying idea: something can be thought of as immoral and not be out in public in the sense that we ordinarily mean

c. Plenty of things that happen in private that we criminalize (ie incest, a fight in private)

B. Reasons for Criminalizing Private Assaults (ie assaults)

1. Paternalism: even if π is not injured or does not want to prosecute

a. Victim may just be fearful or intimidated

2. Someone is hurt; their rights have been violated: argument this is public matter

a. Creates fear that there will be other crimes of that type

b. Crimes get more serious as they get more intentional: this person presents a danger

c. In most cases, there is some likelihood of retaliation

C. Criminalization of Private Drug Use

1. Secondary effects: creates demand on drug market

2. Paternalistic: it hurts the user; we don’t want people to become addicted

a. Specific deterrence (also general deterrence – we want to deter others)

b. It’s morally wrong (just deserts argument)

3. General deterrence also part of argument for criminalizing incest

E. Injurious Torts / Manufacture of Defective Items

1. General rule: hope the tort system is a good way of regulating manufacturers

a. Threat of severe monetary penalties

2. We want cheaper cars

a. If society is willing to take a risk, it doesn’t make sense to criminalize

b. Unforeseen risks will be handled by the tort system

c. Criminal penalties are designed for individuals or criminal organizations that are criminal as a whole

3. When we do criminalize:

a. Intentionality: if the manufacturer knew the risk and conceals it

b. Society didn’t get chance to say we think the risk is justifiable

c. Leads to the thought that the manufacturer acted recklessly or deliberately

d. Criminal case against company’s officers if you want to put them in jail

F. Criminal Law Used in Lieu of a Better Way to Regulate

1. Often petty crimes where there is no real injury or public harm (ie public drunkenness)

2. At the margins, criminal system is a regulatory system

3. Risk of discriminatory enforcement

a. Solutions: zero-enforcement or absolute enforcement

4. Importance of public injury (ie Giuliani theory)

a. If there’s a lot of minor problems, collectively they become a larger problem

5. Limitations on what we can criminalize

a. If minor criminalization is the best thing a legislature can do, that is often a good enough answer

b. Must be clear to the perpetrator that what he’s doing is a crime (notice)

c. Legality limits: doubts about the crime that are built into the structure of the crime

XII: Limits on What to Punish

1. A. Shaw v. Director of Public Prosecutions (Eng. 1962)

2. ∆ distributed book with pictures and contact info of prostitutes

a. Convicted for conspiracy to corrupt public morals

3. Legislature had criminalized prostitution only if it resulted from solicitation on the street

a. Worry about “red light” districts

b. Otherwise it’s victimless crime

4. Court reasoned that that there will always be gaps in legislation

a. Courts need to be able to punish conduct that is not legislated against but should be proscribed

b. Our law: crime can’t just be immoral; it must be illegal

c. Problems with penalizing Shaw even though Parliament hadn’t made what he did criminal

d. ∆ not on notice it was a crime

e. Puts too much power into the Courts to create crimes

f. Creates crimes retroactively

B. Keeler v. Superior Court (CA 1970, p. 294): Court can’t create retroactive crime if ∆ wasn’t on notice

1. ∆ stomped his pregnant and ex-wife and ended up killing the fetus

a. Issue: can he be charged with murder of another human being?

2. Intentional killing of a fetus was NOT a crime on the books

3. Court finds that a person would not interpreted a fetus to be a human being

a. So there is no fair notice or foreseeability

4. Dissent: ∆ should get charged with murder

a. Clear he’s going to jail for assault anyway; he couldn’t predict what the charges were

b. Absurd to think he consulted the laws before assaulting his wife

C. City of Chicago v. Morales (US 1999, p. 300) – Ex post facto laws are not permissible because of notice and arbitrary arrests

1. Statute criminalized loitering

2. City council argument: statute doesn’t penalize loitering, but only for failure to disperse after being told by a cop

3. However, the court finds that the statute is too vague for three reasons:

a. Not enough warning: person could be unaware that he is loitering with a gang member or that he is loitering with no apparent purpose

b. Too much discretion to police: if a cop mistakenly orders a non-gang member to disperse, he has violated that person’s rights

c. Unclear what behavior is acceptable

D. Model Penal Code Formulation§1.02 – General Purposes governing the definition of offenses:

1. “to safeguard conduct that is without fault from the condemnation as criminal” (culpability)

2. “to give fair warning of the nature of the conduct declared to constitute an offense” (legality)

3. “to differentiate on reasonable grounds between serious and minor offenses” (proportionality)

Basis of Criminal Liability

XIII: Actus Reus: The Voluntary Act
A. Formulations

1. MPC §2.201: requirement of a voluntary act

a. “A person is not guilty of an offense unless his liability is based on conduct which includes a voluntary act or the omission to perform an act of which he is physically capable.”

2. NYPL §15.10: Taken from MPC

a. “The minimum requirement for criminal liability is the performance by a person of conduct which includes a voluntary act or the omission to perform an act which he is physically capable of performing.”

3. California: Individuals who commit criminal acts while unconscious are not guilty of a crime 

B. Justification for Voluntary Act Requirement

1. Comments to MPC §2.201 (p. 176-77): required to maintain justice

a. Fundamental to civilized society that we don’t punish for thoughts alone

b. Involuntary acts require treatment, not correction

2. Cogitationis poenam nemo patitur – No one is punishable solely for his thoughts

a. Blackstone: we cannot punish what we do not know; we do not know what is in people’s hearts

b. Stephen (p. 181-82): we’d all be criminals if we spent our whole lives punishing each other for acts that can’t be proved

c. Dworkin (p. 182): Where to begin punishing? Fantasy, desire, want, wish, intent?

d. G. Williams (p. 182): Difficult to distinguish daydream from fixed intention; don’t spread criminal law to mental state that may never translate to action

e. Goldstein (p. 182): three intentions

i. Evil intent has been expressed in a manner signifying societal harm

ii. No longer likelihood criminal will be deterred by threat of sanction

iii. Multiple prosecution minimized

C. Distinguishing Voluntary and Involuntary Acts (ie Cogdon)

2. What makes act involuntary (standard):

a. Person is physically forced by another

b. Spasm or reflex

c. Unconsciousness (see Cogdon)

d. MPC: Hypnotic acts are involuntary

i. Not universally accepted

3. Two basic ways the body “misfires” (Murphy, p. 180)

a. Actions which are done mistakenly, accidentally, compulsorily or under duress

i. Viewed as mitigating circumstances and excuses

b. Seizures, convulsions, reflex movements and somnambulism

i. Viewed as having no human action occurring at all

4. No act is voluntary simply because (Brat, p. 177)

a. Doer claims not to remember it

b. Doer claims not to be able to control his impulse to do it

c. Act was unintentional (it is no defense to say “I did not mean to drive dangerously”)

d. Act’s consequences were unforeseen

e. MPC: habit is no defense - the act is still voluntary

D. Martin v. State (Ala. 1944, p. 173): reversal of conviction for lack of a voluntary act

1. Drunk ∆ dragged out of his home into street by police

2. Charged with appearing in a public place drunk

a. Manifesting drunkenness with loud and profane conduct

3. ∆ did ‘appear” in the street, but not voluntarily – he was forced

a. Do not want to allow a conviction when the state created the crime

4. Had “appear” not been in the statute, he could be convicted under MPC test

a. Voluntarily committed acts of being loud and profane

E. People v. Newton (CA 1970, p. 175): ∆ entitled to jury charge that he did not act voluntarily

1. ∆ shot and killed police officer in a struggle

a. Convicted of voluntary manslaughter

b. Appealed claiming he should get a jury charge that the jury could find he didn’t act voluntarily

2. ∆ claimed he was shot first and does not remember what happened after he was shot

a. Expert testimony: it’s possible to become semi-conscious like that after being shot

b. Possible he pulled the trigger without realizing it

c. Court held: if evidence is introduced that could be believed by jury, ∆ is entitled to jury charge

3. CA Penal Code: Individuals who commit criminal acts while unconscious are not guilty of a crime 

a. Even if the act would have been a crime if committed by a conscious person

1. F. The Cogdon case (somnambulistic homicide, p. 178): no conviction because “should have known” element was missing

2. ∆ killed daughter in a sleep walk (had visions of soldiers attacking the daughter)

3. Questionable if the case fits into criminality

a. Good case for rehabilitation

4. Argument for punishment: put people on notice to seek treatment if they suffer this condition
a. Problem 1: people in that situation tend not to be acting rationally

b. Problem 2: nothing in her prior behavior to indicate this would happen

c. Note: a civil court can order treatment, but a criminal court cannot

5. Distinguish between legal insanity defense and involuntary act defense

a. Insanity: admitting the crime and using insanity as excuse

i. Excuse: burden of proof on defense

b. Involuntary act: no crime was committed

i. Burden of proof on prosecution to show voluntary act occurred

G. People v. Decina (p. 179): the driving epileptic case

1. ∆ guilty of a crime: had an epileptic seizure while driving and killed somebody

2. Voluntary act: driving

a. Reckless (or maybe criminally negligent) with respect to idea he might have a seizure and kill somebody

3. Some jurisdictions: epileptics receive periodic certification from doctors that they are okay to drive

a. Could remove criminal negligence if medicine certifies person as unlikely to have seizure

H. Possession

1. MPC §2.201(4):  possession is voluntary only if the person is aware they have the thing they are charged with possessing

2. Majority of jurisdictions: knowledge required even if statute is silent on scienter

a. Some jurisdictions (especially when penalty is not severe):

b. Sufficient that ∆ should have known

c. Ex: People v. Garrett, p. 178 (∆ “forgot” a gun was in her purse boarding a plane)

3. Some jurisdictions: no need for ∆ to know / should have known he possessed drugs

XIV: The Voluntary Act: Omissions

A. Formulations

1. Traditional: reluctance to impose liability for omissions even when the failure to act is clearly immoral

2. MPC §2.201(3) “Liability for the commission of an offense may not be based on an omission unaccompanied by action unless:

a. “the omission is expressly made sufficient  by the law defining the offense; or

b. “a duty to perform the omitted act is otherwise imposed by law.”

3. NYPL §15.00: omissions are the “the failure to perform an act as to which a duty of performance is imposed by law”

B. Pope v. State (Alabama 1944, p. 183): No legal duty except under certain circumstances

1. ∆ witnessed mother beating child to death while they were staying in her house

2. ∆ cannot be charged with child abuse: she had no legal duty to the child
a. Not a custodian – she only took them in because the mother was nuts

b. ∆ may have had moral duty, but law doesn’t convict for failure to act on moral duty

3. Social reasons for not convicting

a. ∆ was good Samaritan – she screwed up, but convicting will discourage others

4. Other reasons for not penalizing failure to aid

a. Don’t deter people from rendering aid if they want to

b. Not obvious what / how much aid should be given

c. Concern with individual liberties

d. People are afraid of getting involved in others’ situations

5. Note: ∆ was also charged with misprision felony (failing to report felony)

a. Court rejects: ancient and no longer used

b. Some states have adopted it for serious / violent crimes

c. All jurisdictions: duty on doctors to report child abuse

C. Jones v. United States (DC 1962, p. 190): Four situations where we penalize omission

1. Where statute says there’s a duty of care

2. Status relationship (ie parent relationship)

3. Assume a contractual duty to take care of the child

4. Voluntarily assume care and seclude the person so as to prevent others from rendering aid

5. In addition to these four:

a. When person puts another in peril

i. Ex: if one assaults another and the victim needs medical aid, the attacker can be punished for failing to get it

b. Omissions can be made crimes for purposes of liability (ie failure to pay tax or register for draft)

D. Barber v. Superior Court: (CA 1983, p. 198): Removing life support did not make doctors murderers

1. Patient in permanent vegetative state with no hope; family wanted him treatment stopped

2. Doctors charged with murder, but not convicted

a. Omission of treatment is not murder

b. Patient wanted treatment omitted

c. No legal duty to provide “heroic” life support, so no act sufficient for a crime

3. Court:  Each drop in the intravenous tube was like a separate injection

a. Disconnection was simply an omission to continue injections

4. Some argue: contradiction in our distinctions

a. If person gives poison to another who wants to die, that’s murder

5. Contrast: Cruzan v. Director, Missouri Dept. of Public Health
a. State free to require clear and convincing evidence of patient’s consent to be removed from life support

XV: Mens Rea

A. Formulation

1. MPC §2.02: minimum requirements for culpability

a. “Except where provided by §2.05, a person is not guilty of an offense unless he acted purposely, knowingly, recklessly or negligently, as the law may require, with each material element of the offense”

2. §2.02(3) When the mens rea is not defined for a specific element:

a. Sufficient if the person acted purposely, knowingly or recklessly

3. §2.02(4) When the law describes the mens rea required for an offense without distinguishing among the elements, that mens rea applies to all material elements

4. §2.02(2)(a) Purpose

a. must be the actor’s conscious objective to perform the action.

b. When something refers to “specific intent” it usually refers to purpose

5. Knowledge – MPC §2.02(2)(b) 

a. §2.02(7) Knowledge requirement satisfied by “high probability” of knowledge
b. Avoids willful blindness problem

6. Recklessness – MPC §2.07(2)(c)

a. Conscious risk creation

b. The actor must be aware of the risk

c. Risk must be substantial and it must be unjustifiable

d. Subjective or objective for “substantial and unjustifiable” risk test?

i. Appears from language of MPC that the test is subjective meaning the actor must be aware of all three elements
ii. Probably not right, ie the guy who thinks he can handle the risk of driving recklessly believes the risk is not substantial or unjustifiable
7. Criminal Negligence – MPC §2.02(2)(d)

a. Higher standard than the tort requirement

b. No state of awareness is necessary

c. Actor inadvertently creates a risk that is substantial and unjustifiable and of which he ought to be aware

i. Liability if given the nature and degree of risk, his failure to perceive was a gross deviation from the care that would be exercised by a reasonable person in his situation

8. Risk is the same for recklessness and criminal negligence (substantial and unjustifiable)

a. Reckless: aware the risk would occur

b. Criminally negligent: Lack of awareness (still greater than civil negligence)

B. Regina v. Cunningham (QB 1957, p.204): Commission of one crime doesn’t carry liability for other crimes generally

1. ∆ stole gas mater from basement of mother-in-law’s apartment

a. Gas went up to the apartment and she was nearly asphyxiated

2. Issue: did he willfully and maliciously expose her to the gas (statute)

3. Court: Malicious – harm has to be intentional knowing or reckless

a. Accused has to have foreseen that the particular type of harm could be done

4. Whether or not he could foresee that somebody might be injured should be left to jury

5. Policy concern: we want an underlying criminal state of mind

a. We don’t run petty theft to attempted murder just because of an accident

b. Question becomes what degree of stupidity is required

c. Statute says malice – court interprets that to mean reckless

d. As the crime becomes more serious, the state of mind becomes more serious

C. Regina v. Faulkner (1877, p. 206): requirement of mens rea

1. ∆ tried to steal rum from his ship, lit a match to see better and the rum caught fire and destroyed the ship

2. Trial judge: if jury finds he was engaged in stealing the rum, they should find him guilty of arson

3. Appeals court: refuse to say that when someone commits one felony they are guilty of any resulting felonies, even if they had no additional mens rea for the secondary offense

4. ∆ could have been reckless in going forward: but that’s for a jury to decide
5. There are some felonies that run such a great risk we allow them to encompass things like murder

a. Stealing rum from a ship is not one of them

D. Santillanes v. New Mexico (1993): criminal negligence greater than civil negligence

1. Uncle cut kid’s throat waving around a knife in a dispute

2. Charged with child abuse

3. State child abuse statute: negligently causing a child to be placed in a situation that may endanger the child’s life or health

4. Trial judge instructed jury with civil negligence standards

a. Reversed: In order to punish something as morally culpable we need a sufficient mens rea to warrant such contempt

E. United States v. Jewell (9th Cir. 1976): ∆ should have known

1. ∆ claimed he didn’t know marijuana was stuffed into car’s secret compartment

2. ∆ could have found out if he wanted to, but chose not to

3. For willful blindness to kick in:

a. ∆ must be aware of facts which indicate high probability of the truth

b. Circumstances which point towards the requisite facts

c. Every reason to believe what the prosecution charges

F. Burglary Statutes (look at page 212)

1. Burglary in second degree is a felony

2. NYPL §140.25: person knowingly enters or remains unlawfully in a building with intent to commit a crime, and the building is a dwelling
3. Cal. PC §§459-60: Enters dwelling to commit grand or petit larceny is first degree; all other types of burglary are second degree

a. No need to enter unlawfully – just to enter

4. Policy reasons for burglary formulations

a. There is usually intent for assault to be committed, property to be taken, etc.

b. We don’t want those crimes to be completed

c. So we think its important to get this crime at the inchoate stage

5. State of mind for burglary
a. Default rule: negligence is enough; person is guilty even if they think they’re breaking into a building that’s not a dwelling

b. Simple knowledge: the mere awareness you’re in a building

G. The Jean Hampton Article

1. Mens rea is really about defiance of legal authority

2. Defiance of legal principles for their own purposes with the belief they can get away with it

a. Justifies punishment

b. Criminals who commit crime often choose to and justify it in their own mind

3. Sufficient with the MPC formulation of mens rea

a. Ignorance is not a defense: the actor should have known enough to learn of the law

b. Recklessness and Negligence are sufficient: person defied the rules knowing that a risk existed.

c. Strict liability is inconsistent with this

i. Better justified by a deterrence theory of liability rather than one of retribution

XVI: Mistake of Fact

A. Formulation

1. MPC §2.04: Ignorance or mistake is a defense when
a. It negatives the existence of a state of mind essential to the commission of an offense, or 

b. When it constitutes the state of mind that constitutes a defense

2. NYPL §15.20: similar to MPC

a. Under circumstances where knowledge is required, a mistake of fact tends to negate knowledge

3. Not a defense in strict liability crimes

4. When jury is presented with a claim of sincere mistake of fact that seems unreasonable, that is still a defense

a. But the jury may choose not to believe the defense

B. State v. Kelly (W. Va. 1985, p. 361) – mistake of fact is defense to crime of theft

1. ∆ went into the house with the consent of the purported owner

a. Turned out to be false

2. Inference ∆ acted in complete good-faith, especially under circumstances 

a. ∆ paid the owner the larger part of the proceeds and took a commission

3. Not a theft 

a. ∆ didn’t intend to steal anything from its owner and keep it

b. NOT a defense to the tort of conversion – the person can sue you to get it back or for the value of it

C. Regina v. Prince (Eng. 1875) - mistake of fact not a defense to strict liability crime

1. ∆ charged with unlawfully taking an unmarried girl under 16 away from the possession of her father
2. ∆ argues (unsuccessfully): she consented; she said she was old enough to consent

3. ∆’s are on notice: if you’re going to take a young girl, you better be sure she’s over 16

D. Modern version of Prince: statutory rape

1. Almost universally true that ignorance of girl’s age is no defense

2. Policy reasons for the rule:

a. Protect minors

b. Protection of the families

i. Even consent of the victim may still infuriate the family

ii. Interference with the family is not a totally negligible factor

c. Broad deterrence

i. Not just from committing the crime, but from even going near it

3. Analogous to assaulting a police officer

a. Protect a special class of people

b. If you’re going to commit assault, you run the risk it’s a police officer

4. Statutory rape is unique

a. There is no underlying “wrong” – there’s no wrong in sex
b. But the crime taken as a whole is a strict liability offense

c. Large sense of control of sexuality with respect to minors

i. Leads us to say sex with a minor is a crime itself

E. White v. State (Ohio 1933, p.227) – mistake of fact not a defense; ∆ was on notice

1. Statute: whoever leaves his pregnant wife is guilty of abandonment

2. ∆ left his wife; didn’t know she was pregnant

3. Rule: leaving your wife is immoral

a. Before doing it, make sure she’s not pregnant

XVII: Strict Liability

A. United States v. Balint (1922): ∆ strictly liable for selling prohibited drugs
1. ∆: we didn’t know were selling prohibited drugs – they lose

2. Court points to legislative intent

a. Congress weighed exposing an innocent seller to penalty versus exposing an innocent purchaser to evil 

b. Decided that it is better to protect the innocent purchaser

3. No longer the rule: ∆ needs to know that he’s selling a prohibited drug

B. United States v. Dotterweich: no requirement of mens rea; effective system of regulation

1. ∆ convicted of selling misbranded drug even though he didn’t know they were misbranded

2. Court: ∆ was in best position to avoid danger

a. He sold something to the public that was dangerous to them

b. ∆ had a responsibility – therefore we impose highest standard of care

3. Benefits of Dotterweich rule

a. Protection of the public: people should be able to rely on what labels say

4. Criticism of strict liability in Dotterweich

a. Once actors are being careful, they have no incentive to be super careful

b. On the hook no matter how careful they were

5. Note: Dotterweich got short sentence (mens rea should be stronger for more serious penalty)

C. Morissette v. United States (1952, p. 237) – Omission of intent from statute is not enough to hold ∆ liable without intent
1. ∆ junk dealer entered Air Force bombing range and took old bomb casings; resold them for profit

a. ∆ thought they were abandoned

b. Crime to knowingly convert government property

c. ∆ convicted and affirmed by appeals court – SC reverses

2. ∆ knew bomb casings weren’t his and he took them (sounds like knowing conversion)

a. BUT: ∆ cannot “steal” if he doesn’t think the property belongs to anybody

b. ∆ is entitled to a proper jury instruction: they can buy this defense

3. SC making policy point

a. Unless Congress makes it crystal clear no application of mens rea is to be made, Courts will do so

1. D. Staples v. United States (1994, p. 241) – Court does not dispense requirement of mens rea for fear of penalizing innocent conduct
2. ∆ convicted for possessing firearm: firearm defined as automatic weapon

3. ∆ had modified weapon that could fire automatically

a. ∆: I didn’t know it could fire automatically

b. ∆ wants  jury charge that it’s a possible defense (he gets it)

c. Court: unlikely Congress intended well-intentioned people to get 10 years if they had genuine belief they weren’t violating the statute

4. Possession of guns is not penalized – its just not okay to have an automatic weapon

a. Court: possession of weapons is very common, there is no underlying wrong or injurious consequences

b. Not a public welfare offense

c. This is a “technical” offense: nothing to suggest a crime is being committed

E. Comments About Strict Liability (p. 253-55)

1. Goodhart: future harm that ten guilty men who have been acquitted may do is more injurious that convicting one innocent man

2. Kelman: view that one could not have helped committing a strict liability crime is not accurate

a. Look at the actions leading up to it

b. Actor could have avoided liability by taking earlier steps

3. Johnson: Strict liability is wrong for businesses because the underlying act is not wrong

4. Schulhofer: Strict liability may fail to select out those who the law wants to get

XVIII: Mistake of Law

A. Overview

1. Not knowing the law under which you were charged is not a defense

B. People v. Marrero (NY 1987): ∆ not entitled to jury instruction that they could find he reasonably believed he was covered by statutory exemption

1. ∆ federal corrections officer convicted of carrying loaded weapon in a nightclub

2. NY statute exempted peace officers

a. Defined as correction officers of any state correctional facility or of any penal correctional institution

3. ∆ has actually read the statute and believes he’s covered

a. Court says it applies only to NY officers so he loses

4. Law is normative: Courts don’t want people saying “I didn’t understand the norm”

5. Problem: statute seems very vague

a. Court has interpreted it narrowly so people can’t put their own interpretation on it

b. Policy implication: carrying a gun is really dangerous

C. Regina v. Smith (QB 1974): ∆ was ignorant to law outside the criminal law
1. ∆ ripped up floor boards and wiring he’d put down himself

2. Law: if tenant builds fixtures that become part of the structure, he can’t tear them out

3. ∆ didn’t know law: charged with damaging property of another without lawful excuse

a. He believed that he was damaging his own property and he didn’t care

b. ∆ is allowed to present this is a defense

4. Ignorance of the law refers to the law with which you are charged of violating

a. If ∆ is ignorant as to the criminal law he’s charged with violating: no defense

b. But if ∆ is ignorant as to the legal status of objects involved: we can treat as facts and that’s a defense

5. Reason for this distinction:

a. Criminal systems seeks to enforce norms of the criminal law

b. Does NOT say, in addition, we’re going to enforce the norms of other bodies of law

D. Mistake of Fact v. Mistake of Law

1. Mistake of Law:

a. If ∆ is ignorant of the law that he is violating, his mistake should not dominate

b. The meaning of the law should not change

c. If ∆ does not know of the law, the law doesn’t change

2. Mistake of Fact:

a. If ∆ knows the law but thinks his actions do not fall within the range, then the law hasn’t changed

b. Ex: Kidnapping - if ∆ thinks he has the right to take the child,  that’s a defense

E. Cheek v. United States (1991): ∆ entitled to jury instruction they could consider his belief that he was not a taxpayer (∆ picked up a crackpot theory from anti-tax nuts)
1. People make mistake about taxes all the time and sincerely believe they’re right

a. Court does not want to penalize those people

b. It is a mistake of law, but there’s hesitance to criminalize: tax laws are so complicated

2. Policy: only prosecute those that deliberately evade tax laws

a. We can regulate tax laws without using criminal system (ie garnishing wages)

b. Underlying regulatory system: control collection of money

i. Reserve criminal penalties for those who intentionally violate

ii. ∆ was convicted on remand even after jury was properly instructed

c. Regulation is alternative way of bringing about the social policy

3. Dangers of policy expressed in this case

a. Letting crazy people tell us how to interpret tax laws

b. Arguable that Marrero’s interpretation of gun law is much more reasonable than Cheek

i. Counter: guns are really dangerous, not paying taxes is not

4. SC would not allow ∆ to bring unconstitutionality of taxes defense

a. Floodgates: don’t allow it or everyone would use it

F. Ratzlaf v. United States (1994, p. 267) – Court required proof ∆ knew of the existence and meaning of the criminal statute he was charged with violating (no longer good law)
1. ∆ gets multiple cashier’s checks to avoid reporting requirement for discharge of gambling debt

a. Obtaining multiple cashier’s checks is not inherently criminal

2. Problem: reason reporting requirement was there was to force these transactions into the open
a. Congress later amended statute to undo SC’s interpretation

G. United States. International Minerals (1971, p. 266): Not a defense that ∆ did not know about ICC regulations

1. ∆ transported haz-mats in violation of regulation; says he didn’t know about them

2. How this can be consistent with Ratzlaf and Liparota (p.266, same holding)

a. Corporation charged – they have specialized knowledge

b. Danger: if you’re in the business of transporting hazardous liquids, you’re on notice that you better find out what the regulations are

i. Inherently different than something like failure to pay taxes

3. Policy implication: courts will lower the requisite state of mind when there is an underlying danger

a. If resulting harm is serious, we may say if ∆ had the state of mind to do something already dangerous (like armed robbery), he may be liable for the results

H. United States v. Albertini (1987, p. 268): ∆ had statement from an appeals court that actions were lawful – he had a defense in the period that the statement is in effect
1. ∆ had been allowed to protest outside Navy base by 9th Circuit; later reversed by SC
a. ∆ engaged in more protests in the interim

b. Not criminally liable

2. When person gets an authoritative statement from a state official on the law, she should be able to rely on it

3. Entrapment if person gets a statement from another who has apparent authority about the scope of the law

a. This should be a defense: only question is, what constitutes an authoritative statement

b. “When the entrapment has been caused by a judicial opinion, the argument in favor of recognizing the reliance defense is even more compelling, since courts are the very entities charged with interpreting the law”

IX: Proportionality

A. Overview

1. Important: sense of fairness

a. Just deserts matters a lot

b. We are offended when a sentence is disproportionate to a crime

2. Utilitarian perspective for punishing more grave crimes

a. Deter the more serious crime more strongly

b. If penalty is same for violent or non-violent way of committing crime: no incentive to be non-violent

3. Ex: NYPL 160 (robbery)
a. Most serious robbery crimes require greater amount of planning

b. Robbery with a weapon – very serious felony

c. Robbery with something that “appears” to be a weapon – slightly less serious

B. Commentary

1. Bentham (page 279):

a. Punishment must outweigh profit from the crime

b. When picking between two offenses, punishment for greater offense must be sufficient to induce a man to choose the lesser

c. Punishment should be adjusted to each particular offense so there is inducement not to commit all parts

2. Gross (page 281): just deserts – any punishment in excess of what is deserved is punishment without guilt

3. Hart (page 281): three parts
a. Deterrence: One crime if unchecked may be greater than another

i. More reason to punish that crime more severely

b. Temptation: temptation to commit one sort of crime may be greater than another

i. Punishment should be higher for the more tempting. 

c. Commission of one crime may be a sign of a more dangerous character in the criminal

i. Need a longer sentence

4. Ewing (p. 281): if punishment is too severe, people will only focus on the punishment

a. Point is to make actor and others realize the wrong of his action

5. Stephen (page 282): If the primary goal of criminal law is prevention of crime by the direct fear of punishment:

a. Crimes that are very tempting should be severely punished

C. Harmelin v. Michigan (1991, p. 283): Not cruel and unusual to impose disproportionately long sentence

1. ∆ convicted of possession of a large amount of cocaine

a. First offense

b. He gets life without parole

2. Reasons for Michigan law (very tough law compared to other states)

a. Deter people from dealing drugs

i. Historically hasn’t worked well

ii. So we’ve upped the penalties

iii. If you sell or possess enough to sell: you’re gone

b. It’s tempting, easy to do and there’s a lot of money

c. Possessing cocaine is inherently dangerous: danger to society

3. Arguments it is cruel and unusual in this case:

a. Michigan is the only state that does this

b. Precedent (Solem case): life without parole rejected even though ∆ had long record
i. Incapacitation alone isn’t enough to carry an enormously long sentence

ii. Difference: Solem wrote a bad check; that’s different from possessing cocaine

4. Case splits the Supreme Court

a. Just desserts: if murder carries life with parole (which it usually does), how does this carry life without parole?

b. Increased deterrence doesn’t seem like enough of an answer

5. Note: “cruel and unusual” is not really the prevailing argument

a. Scalia/Rehnquist: punishment is based on gravity of the crime

b. If we consider gravity of the crime in relation to the drug problem, no constitutional reversal is required

6. Also important: law has to recognize non-violent crimes as “grave” offenses

7. Why there’s hesitation:

a. Inchoate crime but potentially big harm

b. Missing a truly profound sense of wrong, so we up the deterrence

D. Life Sentences

1. Life with parole: usually means ∆ will not serve life

a. People change over time: when they get to a certain age we feel they’re not much a danger anymore

b. Life without parole is astounding to some:

i. Not just incapacitation

ii. Has to be partly about vengeance, or to terrify people of being locked up for life

2. Life without parole can be bad prison policy

a. Hard to discipline inmate who has no chance of release anyway

XX. Homicide
A. Overview

1. Homicide: any unlawful taking of life of another (generic)

2. Two principle kinds of homicide are murder and manslaughter 

3. Murder: Generally divided between 1st and 2nd degree

4. Manslaughter: Generally divided between involuntary and voluntary

5. Additional forms of homicide can be created by statute, e.g. vehicular manslaughter

B. Malice Aforethought

1. NOT the same thing as premeditation

2. Requisite state of mind for common-law murder

a. Encompassed all kinds, e.g. intent, recklessness, etc.

b. Strictly a legal term of art
C. Elements of Homicide

a. Actus Reus

b. Either affirmative act or omission where ∆ had a duty and death results

2. Mens Rea

a. Purposefully: ∆ had intent to kill

i. May be inferred when ∆ did an act he knew was substantially certain to cause death

ii. May be implied from circumstances of killing (ie use of deadly weapon)

b. Intent to do serious bodily injury
i. Ex: “I just meant to beat the hell out of him” is no defense

ii. Knowledge that injury is highly likely (subjective test in most jurisdictions)

iii. Note: MPC does not recognize this standard

1. Recklessness or extreme indifference standards are sufficient

iv. Reckless indifference (depraved heart)
v. ∆ realizes there is a high risk of death but takes the risk

vi. Test for extreme indifference: ∆ essentially didn’t care if victim lived or died

vii. Awareness of risk (varies by jurisdiction)

1. Objective: reasonable man standard

2. Subjective: only when there is actual realization of the danger

3. Actual Death

4. Causation

a. At least “but for” causation

b. Foreseeable or reasonably related to ∆’s conduct

i. No intervening / superseding causes that break causal chain of ∆’s conduct
XXI: Intentional Homicide (Murder and Voluntary Manslaughter)

A. Formulations of First Degree Murder

1. Cal. Penal Code: any deliberate and premeditated homicide

a. Also any homicide carried out in furtherance of designated felonies

2. Pennsylvania: any intentional killing

3. NYPL: 125.27: any second degree murders become first degree when

a. Victim was police officer or employee of corrections facility, or

b. Assailant is inmate/escapee who is serving 15 year sentence

B. Affirmative Defenses to First Degree Murder

1. NYPL 125.25: 

a. Extreme emotional disturbance for which there is a reasonable explanation, or     

b. Aiding suicide: mitigates to manslaughter

2. Contributory negligence: may have bearing on whether ∆’s conduct caused death

C. Commonwealth v. Carroll (PA 1963, p. 396): first degree murder affirmed

1. ∆ and wife had abusive relationship and got into a fight

a. ∆ took loaded gun from window sill and shot her while sleeping

b. ∆ claims he snapped and it was second degree murder at best

2. Remembering the gun and picking it up is enough to find deliberate murder in this case
3. ∆ had time to reflect on his action before he shot her

a. Period of premeditation does not have to be long so long as there is something that implies ∆ had the chance to reflect on his actions

D. State v. Guthrie (W. Va. 1995) – separation of deliberation and mere intent to kill

1. Friend of ∆ was teasing him and snapped him in the nose with a dishtowel

a. Friend didn’t know ∆ had obsession with his nose / panic attacks

b. ∆ stabbed him in the throat

2. Appeals court reverses for confusing jury instruction

a. Instruction combined premeditation with intent to kill

b. Does not mean that ∆ did not deliberate
i. Just means: that’s a question for jury to decide

ii. Must be evidence that ∆ considered and weighed his decision to kill for first-degree murder

3. Purpose of separating intent and premeditation: first degree murder is more serious

E. Andersen case (note p. 403): difficulty or proving deliberation

1. Horrible killing and mutilation of child
2. Obvious ∆ killed her but no sign he planned it

3. Problem: must have evidence to show deliberation

a. Constitutionally impermissible to assume deliberate state of mind

b. Obligation of prosecution: beyond a reasonable doubt

c. Applies to every element of the crime

4. Case indicates some explosions of violence are worse than premeditated crimes

a. Even though premeditated crimes are more culpable

b. Some states changed their 1st degree murder statute in response

5. Note: MPC throws out deliberate / intent distinction

a. Requires only intentional killing

b. Decided the linguistic mess was too difficult

c. No legal bar to defining “deliberation” as “intent” – prosecution still has burden of proof

XXII: Provocation
A. Overview
1. Common law provocations: typically affronts to “honor”

a. Fights, attacks, assault on person dear to ∆, sexual affairs, etc.

2. One argument: do away with mitigation

a. Make the norm: you have no business getting so angry that you end up killing somebody

3. Alternatively, recognize it’s in human nature to do certain kinds of things

a. Problem: it’s never a justification for murder that the victim needs killing

b. “They almost always need killing” – Chevigny

4. Underlying idea of manslaughter

a. Is this a provocation which a jury can recognize would effect the mind of an ordinary person so that person would lose control?

b. Seems less blameworthy but still not excusable

B. Girouard v. State (Md. 1991, p.405) – Limits on provocation: words alone are not enough to reduce 2nd degree murder to manslaughter
1. Husband and wife had awful fight: wife was being verbally abusive

a. Asked “what are you going to do about it?”

b. ∆ stabbed her 19 times

2. First question: should any provocation be enough to reduce an intentional killing from murder?

a. Circumstances of anger and passion

b. Problem: point of deterrence is to keep people from committing crimes

i. These ∆’s often are enraged and out of control

ii. No ability to think about their decision

3. Second question: should provocation be limited to physical acts and not words?
a. Fights like this happen all the time between husband and wife

b. Floodgate problem if we can justify ending the argument by killing

C. Maher v. People (Mich. 1862, p. 407) – Acts amounting to provocation need not occur in ∆’s presence

1. ∆ saw victim enter and leave the woods with his wife

2. Lower court did not admit evidence that ∆ had learned of his wife having an affair

a. Conviction reversed on this refusal

3. Adequate provocation: that which would provoke a reasonable person, before a reasonable time has elapsed for the passion to cool
D. Commentary on Provocation

1. Michael & Wechsler (p.410): provocation must be estimated by the probability that the provocative circumstances would affect most men in like fashion

2. Morse (p.410): distinction is stupid – all intentional killers are guilty of murder

a. Reasonable people don’t kill no matter how much they’re provoked

3. Ashworth (p.411): complicity of victim cannot and should not be ignored
a. Blameworthiness of his conduct has strong bearing on court’s judgment of seriousness of provocation and reasonableness of ∆’s failure to control himself

4. Dressler (p.411): Moral problem

a. Victim’s immoral conduct did not jeopardize life, and

b. It did not make him less deserving of societal protection

5. Feminist perspective (p.412): we shouldn’t justify / accept male violence

XXIII: Extreme Emotional Disturbance (EED)

A. Overview

1. “More likely than not” test

2. Two part analysis:

a. Part 1 (subjective): ∆ has to be under EED 

i. ∆ can (and often does) offer medical testimony

b. Part 2 (objective):  jury has to decide if the distress was reasonable from the point of view in a person in ∆’s circumstances as ∆ believed them to be

3. NYPL 125.20

a. Intent to cause serious physical injury (causes death of person or 3rd party

b. Under EED defense: in effect, a crime that would be murder becomes first degree manslaughter if successfully invoked
4. Problem: difficult to exclude personal and social influences
B. People v. Casassa (NY 1980, p. 415): ∆’s perceptions not objectively justifiable in his subjective state

1. Jilted ∆ kills victim because she would not be with him

2. Under circumstances as ∆ believed them to be

a. He was being rejected: objectively, not reasonable to kill her

b. Nothing about what he believed could have changed that

3. Even though it’s not enough, he is allowed to submit evidence of EED

a. Expands circumstances under which defense may be offered greatly

C. People v. Walker (1984, p. 419) – EED defense does not get to the jury

1. Quarrel between drug dealers: one side had harsh words so the other guy shot him

2. ∆ claims EED, but it didn’t get to the jury

a. We don’t take it from the point of view of your average random drug dealer

3. Dissent: this is a mistake

a. Jury could have found ∆ killed victim in a burst of anger

b. Past feud had been ignited by insulting and contemptuous words

c. It is for the trier of fact to decide

D. Cultural Issues

1. No full cultural defense to a crime

2. Reason: bring everybody in jurisdiction to same normative level

3. Sometimes recognize mitigation because blameworthiness is reduced
a. ∆ comes from culture which they have not escaped psychologically

4. Jack Abbott case (∆ spent much of his life in prison)

a. Prison norm: you must respond to disrespectful act

b. Shortly after parole, he got into an argument with a waiter

i. Dragged the waiter outside and stabbed him to death

c. ∆ got EED charge to jury: he claimed he’d been socialized to particular social reaction

i. Problem: if we use idiosyncratic values as excuse, we’re giving up on the norms

XXIV: Unintentional Homicides (“Involuntary” Manslaughter and Reckless Murder)

A. Overview
1. Common law: manslaughter is reckless killing

a. General pattern: performing an act without due care (or with recklessness) would get manslaughter conviction

b. See Welansky
2. Contemporary definition: recklessness is much closer to intent

a. MPC: One category of negligent homicide and another of manslaughter

i. Awareness of risk required for manslaughter

ii. Unaware of the risk: may be punished for negligent homicide

b. NYPL: voluntary manslaughter, involuntary manslaughter (including recklessness) and criminal negligence

c. The point is the legislature can fool around with these things as they see fit

3. Reckless homicide: can be jumped up to murder if the frame of mind of the killer is sufficiently indifferent to the death of the person killed

a. Argument: morally indistinguishable from intention to kill

b. ∆ doesn’t care if somebody dies or not

c. Charge often confuses juries:

i. They ask – if ∆ was aware of the risk, wasn’t he automatically indifferent to it

ii. Choosing between extreme indifference and reckless manslaughter, they often give up and choose reckless manslaughter

1. Can’t decide if they have anything more

4. Recklessness can exist even with intoxication where the intoxication would take away the awareness

a. Voluntary intoxication no defense to charge of recklessness

i. Almost universally the approach

b. Prudential argument: a ton of cases where people commit crimes when they’re drunk

i. Jury won’t be able to tell very well if they were drunk

B. Commonwealth v. Welansky (Mass. 1944, p. 425): court blended concepts of recklessness and criminal negligence

1. Many die in nightclub fire – unable to escape because one door was locked
2. ∆ owner was charged with manslaughter

a. Wanton or reckless conduct

b. ∆ realized the risk of grave danger

c. This was a traditional approach to manslaughter

3. Current distinction: ∆ has to understand the risk for recklessness

4. Questionable if ∆ understood the risk

a. Spent most of his nights at the club – he should have known

b. Counter: In some sense maybe he knew about the circumstances but didn’t really think about them

5. Problem with blending recklessness and criminal negligence to find manslaughter

a. Too many kinds of moral liability jammed together

b. Some negligent homicides: close to accidents - moral culpability is quite low

6. Competing arguments in Welansky
a. We’re enraged because so many people died, but

b. Likelihood of this kind of fire is very small, and he doesn’t seem to be aware of the difficulty of escaping from the place

i. There almost always are inexcusable acts of carelessness in these cases

ii. Question becomes how serious a homicide we make it

C. State v. Williams (Wash. 1971, p. 431): ordinary negligence held to be enough for statutory manslaughter
1. Parents (Indians) let their child die over gangrene from abscessed tooth

2. Parents were ignorant over medical circumstances

a. Should have been aware something was wrong

b. Feared the state and the child welfare system

3. This was simple negligence: the statute was ultimately changed

4. To be criminal negligence

a. Fail to perceive a substantial and unjustifiable risk?

b. Did the failure to see it constitute a gross deviation from the reasonable standard of care?

5. ∆’s could possibly be convicted of manslaughter under MPC formulation

a. Substantial risk: Smell of gangrene for 10 days; 3 day window where medical care would have saved her

b. Aware of the risk, but afraid of consequences for themselves

6. Argument that there was no crime:

a. If we pull in simple negligence: we’re going to pull in too many cases

b. We will have cases that are too close to excusable

c. Minimum standard for homicide is above simple negligence

7. Fear of the state will not be excuse:

a. Criminal law wants to drive parents to take child to the doctor,

b. Not to fear doing so

1. D. Commonwealth v. Malone (PA 1946, p.439) – 2nd degree murder conviction upheld (depraved indifference)

2. ∆ played “Russian Roulette” with friend and pulled trigger three times

3. Kids were friends: no evidence he meant to kill his friend

4. Rationale: when you pull the trigger, you know there’s an enormous risk

a. ∆ is indifferent: why else would he pull trigger three times except to see if he could shoot his friend

b. ∆ claims however he loaded the gun he believed a 0% chance it would go off

i. Court does not have to (and does not) believe him

5. Difficult to say one friend is indifferent to his friend’s life

a. But it can still be construed that way

E. People v. Burden (CA 1977, p.443): omission of legal duty is equivalent to act, and when death results, standard for determination of degree of homicide is identical
1. Child died because father was too lazy to feed him – father ignored child’s wailing

2. Of course father was aware of the risk

3. May have been intoxicated

a. No excuse with respect to recklessness

F. United States v. Fleming (1984, p. 443): drunk ∆ convicted of driving with depraved indifference

1. Only real issue was intoxication: driving was totally reckless
2. Argument that ∆ wasn’t indifferent to lives of others:

a. From his perspective: he thought he could drive

b. Just reckless to his own life (if even that)

3. Definition of recklessness breaks down

4. Policy: State of mind of someone drunk shouldn’t be reduced beyond recklessness or negligence

a. Otherwise it could always be invoked as an excuse

b. Desire for deterrence here overrides desire to see punishment meet culpability of ∆’s state of mind
XXV: Felony Murder
A. Overview

1. If you kill a person in the course of committing a dangerous felony, it is murder
2. Often murder in the first degree: an intentional murder plus another really bad thing

3. Difficulty: when the killing is unintentional or not intentional by an accomplice

4. If two armed robbers and one kills somebody, the other is on the hook

a. If they cause the death of someone in the robbery, even if nobody does it deliberately, all of them are guilty

b. There is vicarious liability

c. Also liability for accidental death to the degree of murder even if the killing is unintentional

5. No need to ask “state of mind” question

a. If it’s there in a mechanical sort of way – that’s enough

b. When you commit an armed robbery or rape, you contemplate the possibility that the victim may be killed

6. Purpose: mainly deterrence (deter people from committing felonies)

a. Also, if criminals insist on committing felonies, the hope is they will do it in a way not dangerous to life

b. Even though most robbers don’t walk in with the intent to kill, they create a situation where death could occur if something doesn’t go their way

c. Defenses to felony murder charge (NYPL §125.25): presence of co-felons and

d. Δ had no impact on the homicide, and 

e. Δ wasn’t armed with deadly weapon, and

f. no reasonable grounds for believing other felons intended to engage in deadly conduct 
B. Dangerous Felonies (how to decide which felonies qualify)

1. One way: write into statute which felonies qualify

2. NYPL: some are specified, but definitions are fairly broad

3. MPC: could be murder if jury finds extreme indifference on part of the felons

C. Regina v. Serne (1887, p. 448): intent to commit dangerous felony plus death equals murder

1. ∆ charged with arson: the fire ended up killing people

a. ∆ wanted to collect insurance money for the building

2. ∆ can be charged with murder under theories of:

a. Intent: son was in building and he could collect life insurance (tenuous, but could be supported)

b. Extreme indifference: setting fire with risk or even hope somebody would die

c. Temptation: jump to felony murder because somebody is dead

i. Risk of death, death

ii. No justification for that death, and 

iii. A state of mind accompanying that death

3. Case narrowed common law rule: felony murder applies only when 
a. the act is known to be dangerous to life and 

b. likely in itself to cause death, and

c. is done for the purpose of committing a felony and 

d. does cause death
C. People v. Phillips (CA 1966, p. 459) – what are inherently dangerous felonies

1. Grand theft: ∆ doctor obtained money by false pretenses

a. Child had cancer

b. ∆ took money from parents for bogus treatment program

2. Grand theft isn’t an inherently dangerous crime

3. Statute on its face: crime has to import a danger for felony murder

4. Court says it’s not inherently dangerous felony

a. Not one where he should have expected death

5. Could argue that the way he committed grand theft was taking money supposedly to cure a dangerous disease

a. Could be a dangerous felony this time

b. Is it permissible to say anytime you commit a felony in a dangerous manner, that’s enough for felony murder

6. This court says no, but other courts might say yes

7. What else ∆ could be charged with

a. Reckless homicide: he was aware of the risk

b. Possibly depraved indifference murder
D. People v. Stewart (Rhode Island 1995, p. 464): felony committed in manner dangerous to life good enough for felony murder
1. Child neglect treated as dangerous felony

a. Not because of inherent danger

b. But because how ∆ carried it out (she was on a crack binge)

2. Objections to this construction:

a. Breaks down concept of felony dangerous to life

i. Anything might turn out to be dangerous to life if done in a sufficiently stupid way

b. Becomes easy to treat different ∆’s differently based on circumstances and not culpability

c. May be completely haphazard that the felony results in death

3. Alternatives that could be found in this case:

a. Recklessness or extreme indifference

b. Jury would probably not have tough time finding either

E. Limitations to Liability and Problems with Felony Murder: Merger Doctrine
a. Merger Doctrine: felony murder not applicable to felonies that are integral part of and included within the homicide

b. If ∆ kills victim in furtherance of felony assault, that’s not murder
c. Component state of mind of underlying felony already encompasses risk of death

2. When criminal commits crime with the risk somebody will die, but not wanting them to, and they end up dying
a. That is manslaughter

b. If we made all these crimes murder, that would wreck the grading of manslaughter

3. Suggests something is wrong with felony murder doctrine

a. Assaults that are dangerous to life and result in death: manslaughter

i. Can’t make them murders b/c we’d be writing manslaughter out of the law

b. Suggests felony murder is out of line with much of the other law of homicide

c. Merger doctrine: when you commit an assault, this merges into the crime so it cant be treated as predicate for felony murder

d. Logically tough question: when is something an assault or is there more to make it some other type of crime eligible for felony murder

i. These distinctions vary from state to state and judge to judge
F. State v. Canola (NJ 1977, p. 471): killings not in furtherance of the felony
1. Felon killed by a person who was not a co-felon

a. Co-felons are not liable for felony murder

2. Policy decision: don’t make felons liable for death of co-felon

3. Agency theory: felon not liable for homicide carried out by party not participating in the felony

a. Rationale: In order to have felony murder, homicide must have been in furtherance of the felony

4. Scope of risk theory: plainly within scope of risk felon would be killed

a. More than arguable that felons caused the death of other felon

b. Solely on this theory: sees that the felons should be liable

i. Some Courts have accepted this

G. People v. Hernandez (NY 1993, p. 475): when third party causes death of victim, ∆ guilty if it was within scope of their risk

1. One cop accidentally killed another in an attempt to end a shootout

2. Scope of risk

a. Felons caused the killing

b. Death was foreseeable

3. Also in furtherance of felony: the fact that by chance it was another cop and not a felon that shot the cop doesn’t change the risk

XXVI: Causation

A. People v. Acosta (CA 1991, p. 518): rule of foreseeability and proximate cause

1. ∆ led police on wild car chase, led to helicopters being used

a. Two helicopters collided and passengers were killed

2. Issue: if there is enough connection between cause and event for ∆ to be liable for murder

a. Foreseeable helicopters would be used in large rolling crime scene
i. Constant tug towards liability since ∆ is but-for cause

b. Problem: seems unlikely ∆ could have foreseen this type of accident

3. ∆’s conduct ruled not to be murder:

a. Insufficient evidence of malice

b. ∆ did not foresee risk (most we could say is he should have)

c. General impulse: don’t make just any felony predicate for felony murder

i. Need dangerous felony for which we want to increase general deterrence

d. No depraved indifference or recklessness as to this particular harm

B. People v. Arzon (NY 1978, p. 521): Exclusive and sole cause not required
a. Two fires taken together cut off fireman’s means of escape

b. ∆ committed arson to set the first fire

c. Fire was made worse by an independent fire (can’t prove ∆ set that one also)

2. Foreseeable:  in the sense ∆ should have seen somebody would be injured, and he was a cause

a. If it’s a totally unforeseeable intervening cause, death won’t be foreseeable in the legal sense

3. Problem: not necessarily foreseeable there would be a second fire

a. But the fires did come together, so ∆ was convicted

4. Court cites to Kibbe case: ∆’s picked up drunk guy and robbed him in their car

a. Took most of his clothes and his glasses and stuck him out in a field in the middle of the winter

b. Victim tries flag down a car and gets nailed

i. Car was found to be driven at excessive speed

ii. Simple negligence by the driver

c. Still extreme indifference murder: stick somebody in a field without clothes in the middle of the winter

d. Inevitable victim would die: makes a difference in seriousness of crime, but not in causation analysis

e. ∆ argument: we didn’t cause the death - there was an independent intervening cause we couldn’t foresee

i. Reaction: of course ∆ could foresee a car would be driven negligently on the highway

ii. Ordinarily careless act can easily be treated as foreseeable and that’s not an independent intervening cause

C. People v. Warner Lambert (NY 1980, p. 523) – Possible there was a cause which ∆ did not see

1. Explosion at chewing gum factory

a. Two potentially dangerous substances

b. Warned by insurance carriers, but did nothing to change them

2. Don’t know what caused the explosion

a. Court: Evidence not legally sufficient to establish the foreseeability of the immediate, triggering cause of the explosion

3. Clearly a foreseeable risk and they did foresee it: but they’re still not liable

a. Risk to which there is some justification

i. Real but ordinary risk that’s party of their normal industrial endeavors

b. If you have no idea what the chain of causes were, it’s difficult to hold ∆ liable

i. Could have been a cause for which ∆ could not have foreseen

4. If you cant figure out if there was an independent cause or not:

a. Tug to relieve of liability when you cant determine what the causes were

5. Oddity: the whole place blew up

a. It’s pretty hard to trace back the chain of causal events

b. Is the implication that if you screw up enough to blow the whole place up you’re not liable??

i. Probably not quite what they mean

D. People v. Deitsch (NY 1983, p. 524): ∆ warehouse owner indicted for manslaughter

1. Employee killed when he was trapped inside during fire

a. Evidence that escape route was blocked and inadequate

2. Fires happen, but if ∆ creates additional risk by blocking exits

a. May still be liable

b. Even if specific cause of fire is unknown

E. Other Issues

1. Independent intervening cause enough to relieve ∆

a. ∆ must be but-for cause

b. ∆ had to participate in activity that created foreseeable risk of death

2. Eggshell skull rule

a. Some situations where ∆ can be made liable based on unforeseen circumstances

b. We have no doubt what happened, so we don’t get back to foreseeability

3. Causation needs to be proved beyond a reasonable doubt

a. Evidence introduced from which a jury could conclude something

4. Transferred intent: fact that ∆ killed the “wrong” person doesn’t matter

5. To charge corporate officers: must show direct (not vicarious) liability
XXVII: Death Penalty
A. Overview
1. Arguments in Favor: just deserts and deterrence

2. Just deserts is the better argument

a. Some murders seem so incomprehensible, society may only feel satisfied with death penalty

3. Deterrence argument is questionable: not clear how well it really works

4. Arguments against:

a. Van den Haag: Not enough evidence to determine deterrent effect

b. The system is uncertain – there’s nothing we can do about that

c. Cost of the death penalty is that errors are made (important in public opinion)
d. If it’s justifiable on just deserts grounds: have to accept that sometimes an innocent person will be executed

e. Just deserts is particular to the individual

i. If state executes the wrong person, just deserts is gone

5. Cases where death penalty may be justifiable

a. Mass killings for totally unjustifiable reasons (ie terrorism)

b. Prison killers who are serving life
i. Hard to find alternatives if they’re already in for life

1. One idea: isolate them from the non-violent people

2. Problem: putting all the violent people in one place

ii. Gangs and prison killers disrupt order and make rehabilitation more difficult

B. Gregg v. Georgia (1976, 494): SC says death penalty is permissible

1. Background: Furman case said death penalty is constitutionally impermissible

a. Haphazard application: tendency to give it to societal outcasts

2. SC says there are a number of aggravating factors a jury can take into account; by enumerating them:

a. Avoid risking discretion of the jury

b. Only impose the death penalty if one of the factors exists

c. ∆ gets to introduce mitigating circumstances

d. Note: dissent still says this isn’t enough

3. Issues coming out of Gregg
a. No mandatory death sentence – jury must have decision

b. No death penalty for crimes less than murder

i. We don’t know about espionage and treason

ii. No determination since the 1970’s

c. NYPL: used to be one degree of murder 

i. Legislature added pattern exactly like Georgia

ii. Separate determination jury whether they find the aggravating factors sufficient to impose the death penalty

iii. ∆ can introduce mitigating evidence

C. Discrimination in the System

1. Prosecutor may consciously or unconsciously discriminate with respect to individual ∆’s

a. If they seek death penalty or not

2. Jury has to be allowed to take into account pretty much anything ∆ introduces as mitigation (ie family background)

a. A little in conflict with federal sentencing guidelines which seeks objective factors

b. ∆’s background is not to be introduced under federal sentencing guidelines
3. Problem with individualized justice: can be too arbitrary

a. May lead to uneven application of death penalty

4. Discrimination for concern is invidious discrimination

a. Good defense attorney will make a big difference

b. Poor won’t be as well represented

D. McCleskey v. Kemp (1987, p.506): ∆ sentenced under Gregg system; SC tackles discrimination

1. ∆ murdered police officer in course of armed robbery

a. Extra deterrence by saying it’s worse when you kill somebody during armed robbery

b. Protect police officers, community sense of shock and anger

2. SC: there are things in aggravating factors that seem “less bad”, but nobody says what

a. Probably political: proponents don’t want to narrow, opponents don’t want to concede

3. Baldas study: huge disparity, DP applied most when ∆ is black and victim is white

4. SC assumes that even if Baldas study does exactly what it says, that’s still not enough

a. Doesn’t “prove” racial discrimination

b. 8th amendment (cruel and unusual punishment) applies to all penalties: fear we’d be faced with similar claims to other penalties throughout justice system

5. Powell: this makes us uneasy, but it’s the reality of our system

a. There will be racial disparity because there is racial disparity in society

b. All prejudices, even individual, can appear so long as this is our sentencing system

6. Possibly underlying this case:

a. ∆ was guilty of TWO aggravating factors

b. Notion that he’s such a bad guy, it doesn’t really bother anyone

7. Problem with this decision: does not say which cases are eligible for DP

a. Probably some cases at the core of DP jurisprudence

b. Like this one, or the killer who is already in prison for life w/o parole

8. Blackmun in dissent: we’ve never been able to figure out how to apply DP in uniform manner

a. Majority: that’s okay, it’s supposed to be individual

XXVIII: Sex Crimes
A. Overview of Rape

1. Essence: historically lack of consent (sex by force with lack of consent)
2. Mens rea is intent

3. Common law and older statutes: force really necessary for crime of rape
a. Also allowed for: mental incapacitation, statutory rape, intoxication / effectively unconscious victim

4. Two issues if we allow non-physical coercion to be rape

a. Is it the same crime and should it be graded the same way

b. Where to draw line between close seduction and grotesque coercion

5. Common law looked for some kind of physical coercion

a. Policy: you can think of too many cases where there is coercion (ie rich man takes in destitute woman), the crime is serious and the penalty is severe

b. Concern for sexual autonomy of people to end a relationship

B. Statutory Frameworks

1. Maryland (see Rusk): allows threat of force to be rape

2. MPC 213.1 (p. 1082): any male/female sex (not married) if

a. Compels by threat of imminent death, serious bodily injury, extreme pain or kidnapping (to be inflicted on anyone)

b. Use of (without her knowledge): drugs, intoxicants or other means to prevent resistance

c. Unconsciousness

d. Rape is 2nd degree felony unless: serious bodily injury, or victim was not voluntary social companion and hadn’t had sex with him prior (then its 1st degree)
3. MPC 213.2: gross sexual imposition (3rd degree felony):

a. Compels submission by threat that would prevent resistance by woman of ordinary resolution

b. Knows she suffers from mental disease or defect which renders her incapable of appraising her conduct

c. Knows she is unaware sexual act is being committed, or she mistakenly thinks its her husband

4. NYPL §130 – requires at least negligence with respect to consent
a. First degree: sex with person
i. By forcible compulsion, or

1. Use of physical force, or

2. Threat, express or implied, which places person in fear of immediate death or physical injury to themselves or another, or in fear that they or another will be immediately kidnapped

ii. Victim is physically helpless, or less than 11, or

iii. Is less than 13 and the actor is 18 or older

b. Second degree: sex with person

i. ∆ is 18, victim is less than 15, or

ii. Victim is mentally disabled or incapacitated

c. Third degree:

i. Victim is incapable of consent (reason other than being under 17)

ii. Actor is 21, victim is less than 17

iii. Without consent where lack of consent is by reason of some factor other than incapacity to consent

5. NYPL 3rd degree statute intended to get in line with date rape crimes

a. Remains slightly unclear about lack of consent

b. Doesn’t really deal with case where person doesn’t give affirmative “no” because they’re terrified
c. Victim expresses lack of consent and the actor does not make a reasonable mistake

i. Some people say: it should be one or the other, not “and”

d. Critique: doesn’t deal with Milinarich problem (if the kid gives in, it doesn’t seem to be rape)

e. Justification: Solve one legislative problem at a time, complicated proposals don’t often work

1. C. State v. Rusk (MD 1981, p. 323): actus reus: vaginal intercourse by force (or threat of force) and without consent; objective threat of force
2. Victim drove ∆ home; he took her keys and invited her in

a. Victim felt threatened by his taking her keys, facial expressions and his “lightly choking” her in bed, so she had sex with him

b. ∆: she came in willingly and became uptight after sex and left

3. Majority: imprisonment (maybe) plus threat of force is enough

a. Dissent doubts seriousness of “choking” – she was still able to talk

b. Easy to be mistaken in that situation: could just be her interpretation

4. Issue: from whose perspective should jury evaluate reasonable threat of force?
a. Victim, or the objective reasonable person standard?

b. Best answer: what reasonable person (victim or ∆) would perceive as threat of force

c. If we say take it from the victim’s feelings, we could be creating strict liability element

i. In Rusk, we can say victim objectively felt threatened by the choking

5. Appeals court reverses conviction

a. Not enough evidence to support conclusion that the victim resisted or was prevented from resisting by threats

6. Appeals court gets reversed

a. Standard is whether after reviewing evidence most favorable to prosecution, any rational trier of fact could have found the essential elements beyond a reasonable doubt

b. NOT whether the appellate court itself believes the evidence established guilt

7. Most jurisdictions: victim’s fear must be reasonably grounded

a. Reasonableness of her fear was a question for the jury: they believed her testimony

D. State v. Lovely (NH 1984, p. 337): ∆ convicted for rape by threat of retaliation

1. ∆ hired drifter (another man) to work for him, took him in and they began sexual relationship

a. Pressured drifter to continue relationship or get out

b. Judge allowed the jury to consider threat of firing and removal from his home as impermissible retaliation

2. Unclear that this is really criminal behavior

a. Bad behavior, but the drifter had alternatives

b. Manipulation is a part of many ordinary sexual relationships

c. Limit on what kinds of disparate power relationships law will step into

d. Possible homosexual discrimination in this case

3. Common definition of coercion: act that doesn’t benefit the actor but substantially harms the other

a. Denial of a benefit in general may be a tort, but it’s not a crime

b. Harm must be substantial enough to see the result as criminal coercion

E. In the Interest of M.T.S. (NJ 1992, p. 338): penetration enough for force

1. ∆ and victim offer different stories of sexual encounter: court buys neither

a. Victim: she woke up with him on top and penetrating

b. ∆: she invited him to her room and only told him to stop after they had started intercourse

2. Court looks at legislative purpose: remove all features contrary to interests of rape victims

a. Any act of penetration without affirmative and freely given permission of the victim to the specific act of penetration constitutes sexual assault

b. Penetration without consent is enough for “force” within meaning of statute

3. Formulation rejected by a lot of other jurisdictions

a. Problem: fails to grade crime in any intelligible sense

b. Alternative: would circumstances around complainant make a reasonable person think there was force
c. Situation created by ∆ makes it difficult for complainant to resist

F. Commonwealth v. Sherry (Mass. 1982, p. 351): force expanded to be circumstantial

1. Her story:  forced out of a party and one by one was forcibly raped by ∆’s
a. ∆’s:  asked her to go along and she voluntarily did it

2. Allowed to go to jury on the classic definition of force and jury bought her story

3. Trial judge: force should be looked at from victim’s perspective

a. She was in strange neighborhood with several men she didn’t know

b. “No” cannot mean “yes”: once victim refuses, actor is continuing at his own peril

c. Inquiry is what the actor could reasonably have thought was consent

4. Problem: close to making lack of consent into force

5. Opens up possibility of mistake of fact: possible if force was created by circumstances

G. Commonwealth v. Fischer (PA 1998, p. 354): not enough of a reasonable mistake to allow for defense

1. Two college students with different encounters:

a. Complainant: he forced her to perform oral sex

b. ∆: the two were engaged in rough sex, there was no force

2. If force is intellectual, moral, psychological, it might be easy to make a mistake
3. BUT this is not a reasonable mistake

a. At least reasonableness gets imported into mistake of fact defense

Anticipatory Crimes

XXIX: Attempt

A. Overview

1. Classic anticipatory crime

a. Requires firm intent (specific intent to harm) and substantial act

b. Recklessness is dangerous but too common to punish as attempt

c. Courts want to be sure that results would have occurred
d. If result doesn’t happen, proof must be that ∆ intended result

2. Feeling that the societal “wrong” is somehow different because there is no harm

3. Distinguishing drug crimes (ie the Harmelin case) for saying attempt is as serious as the harm

a. Deterrence: when you see drugs, walk the other way

b. Want to deter everything involved with this crime to the utmost

c. Legislature hasn’t done this in general with most crimes

4. Generally: no “attempts” for reckless or negligent crimes

a. Even with the really reckless driver, no intention or proximity to harm victim

5. NYPL: defense if ∆ makes complete and voluntary renunciation

a. Must be able to prove behavior beyond reasonable doubt

B. Smallwood v. State (Md. 1996, p.556): intent to rape and rob, but not kill by spreading HIV

1. ∆ convicted of three counts of assault with intent to murder

a. Knew he was HIV positive and raped three women without wearing a condom

b. State argument: analogy to firing a deadly weapon at a person

2. Appeals court overturns conviction on attempted murder charges

a. Must be shown that the victim’s death would have been a natural and probable result of ∆’s conduct

b. ∆’s actions are explained by intent to commit rape and armed robbery only

c. No evidence showing he intended to give them the virus in order to kill them

3. ∆’s state of mind with respect to victims

a. Reckless disregard: he knew he had the virus

4. If one of the victim dies of AIDS, possible for him to be charged with homicide:

a. Recklessness plus death can be manslaughter

b. Extreme indifference murder: he knew he was exposing the victims to the risk of death but had sex with them anyway

c. Can be charged with murder: jury can decide between murder and manslaughter

d. Attempted murder requires a specific intent to kill, but 

e. Sufficient for murder that ∆ engages in conduct knowing of a high probability that in doing so he will kill someone 

C. State v. Davis (Mo. 1928, p. 581): no attempted murder because “hitman” had no intention of carrying out crime
1. ∆ hired hitman (really a cop) to kill his lover’s husband

2. Paid the guy, talked out plans with him, gave him photos of the victim

3. Court ruled these things were mere acts of preparation, failing to lead directly or proximately to the consummation of the intended crime

a. Cop had no intention of carrying out the crime

b. Cop was guilty of no act directly or indirectly moving toward the consummation of the intended crime

D. United States v. Church (Military 1989, p. 582): nothing else ∆ could have done short of doing the deed himself
1. Talked about finding a hitman to kill his wife; his associates reported him
2. Undercover military agent presented as hitman
a. Had conversation about the killing, her schedule, where he wanted her shot – all videotaped
b. Later told the act was done and shown a staged photograph of his wife’s “dead body”

3. Court did not see anything else ∆ could have possibly done to effect what he believed would be his wife’s murder

a. Short of doing it himself, which is exactly what he wanted to avoid

4. Considered a “substantial step toward commission of the crime”

1. E. People v. Rizzo (NY 1927, p. 565): draw line between acts in the way of preparation that are too remote to constitute the crime of attempt, and those are which proximate and near to consummation

2. ∆’s planned to rob victim of payroll on his way from the bank

a. Rode in the car looking for payroll guy, went to the bank and to several buildings they thought he’d be

b. Never actually identified who he was or where he was

c. Stopped by police before they ever could

3. Classic formulation of having done every act except the very last act

a. Not enough for the crime of attempt

4. Ct. of Appeals opinion is begrudging – they seem embarrassed by the law

a. Reason for common law requirement of the last act: concern ∆ might have abandoned his plans

b. If there’s room to abandon, attempt is arguably not complete

5. Problem: doesn’t seem like any good alternative for police

a. Attempting to arrest robbers just as crime is being committed is horribly dangerous

F. United States. Jackson (2nd Cir. 1977, p. 575): Driving to the bank with guns, masks, etc. is attempted robbery

1. ∆’s drove to the bank with guns, masks, suitcase, fake plates on the car

a. Cased the bank on two occasions

b. Stopped by the FBI before they could walk in and rob it

2. Two step approach by court

a. ∆ must have been acting with the kind of culpability otherwise required for the commission of the crime which he is charged with attempting

b. ∆ must have engaged in conduct which constitutes a substantial step toward commission of the crime

3. There is preparation that confirms their intent to commit the crime

a. In cases with clear cut intent and an act corroborative of that attempt, you may have enough
XXX. Impossibility
A. Overview

1. Comes up when it turns out crime cannot be committed

a. Usually still attempt

2. MPC formulation / NYPL 110.10: had the circumstances been what ∆ believed them to be, its still an attempt

3. Common law had made distinction between factual impossibility (fired your gun at a person you thought was in the bed) or legal impossibility (the stolen goods charge couldn’t work b/c the goods were not stolen)

a. Scholars agree distinction does not hold water

4. At the outer limits there are cases where ∆ thought something could result but it was impossible for it to result

a. Ex: the use of witchcraft

b. Criminal law may not have as much interest in penalizing when the machinery chosen is completely incapable of choosing the result

c. Will be difficult to draw the line because there are many cases where the result is impossible

d. But when the entire chain of events by ∆ is incapable of producing the result, probably no attempt

B. State v. Jaffe (NY 1906, p.585): rule of impossibility

1. ∆ convicted of receiving goods knowing them to have been stolen

2. Conviction is overturned

a. The goods aren’t stolen

b. It’s impossible to know you’re receiving stolen goods when they aren’t stolen

C. Weeks v. State (Tex. 1992, p. 559): ∆ convicted of attempted murder because of specific intent

1. ∆ intended to kill prison guard by spitting on him and giving him AIDS

2. ∆ may be a moron, but he did intend to kill

3. Questionable: arguable that the circumstances should be at least capable of bringing about the result that ∆ wanted

a. Maybe not enough social policy for conviction

b. One justification: analogize ∆’s spitting to using a broken gun – AIDS can kill somebody

XXXI: Other Anticipatory Crimes

A. Stalking

1. NYPL 120.45: avoid vagueness, it’s stalking when anybody would see that it’s stalking

2. Small minority of stalkers turn out to be violent, but we cut the crime off at inception

3. Legislative purpose: enough of a danger to cut crime off rather than wait for something bad to happen

B. Soliciting Crime

1. Asking another to commit a crime with intent they engage in conduct

2. This is joint liability and anticipatory crime (very far from attempt)

a. Common law couldn’t encompass it

b. Mere solicitation wasn’t attempt until legislature filled in the gap: now a crime in NY

Joint Responsibility

XXXII: Mens Rea for Joint Responsibility

A. Overview: Principles and Accessories
1. General approach – if you intend to aid a crime and you do aid it, you are a principle

a. Odd to punish b/c guys switched places driving the car

b. Often the other people around are the brains or the most important people in the crime

2. Fed Sentencing Guidelines do give some points for weaker participants

a. States that have retained some distinctions will lessen liability based on distance from the crime

3. The accomplice has to intend that the act be done

a. Has to have the state of mind requisite for the commission of the crime

b. Alternative formulation (California):

i. If ∆ assisted and his state of mind was such that he should’ve foreseen that the crime would be committed,  he may be found guilty of accomplice liability

4. Strict liability crimes: generally ∆ has to know something more than the principal is required to know to be guilty of aiding and abetting (probably for conceptual reasons)

a. Xavier: to be guilty of aiding and abetting possession of firearm by felon, ∆ has to know the other person is a felon

5. Mistake of fact is defense for accomplice liability when mistake of fact is defense to crime itself
6. Acquittal of a principal doesn’t mean an accomplice can’t be tried and convicted

a. Purely procedural theory – there is no res judicata for the jury verdict except for the ∆

b. Acquittal of principal is not a defense for accomplice

7. Incidental conduct: NYPL 20.10

a. Actor is not guilty of the crime if his conduct is incidental to the crime, even if it is absolutely essential to it’s commission

i. Ex: purchaser is incidental to drug sale, but his conduct is absolutely essential to the sale

b. Contrast:  girl who intentionally lies about her age is not aider and abettor of statutory rape

i. Underlying doctrinal idea: when two parties are essential to a crime, and one of them is in some sense a victim, the victim cannot be treated as a participant

B. Hicks v. United States (1893, p. 607): conviction overturned for lack of mens rea

1. Ambiguous circumstances around ∆’s involvement

a. He did say take off your hat and die like a man to the victim

2. Jury charge: if ∆ made it easier to kill, he’s an accomplice
3. Problem: no mens rea

a. No showing of intent for victim to be killed

b. No evidence he was there for purpose of aiding and abetting

4. If ∆ turned out to aid in some accidental way, he shouldn’t be an accomplice

5. Concept we want: intent to aid and action of aiding

C. State v. Gladstone (Wash. 1980, p. 611): weak facilitation not accomplice liability

1. Informant tries to buy pot from ∆; ∆ says I don’t have any but directs informant to his friend and draws a map

2. ∆’s state of mind not enough to make him accomplice

a. Sliding scale: saying go see that guy for pot isn’t as bad as something like referring a guy to a hitman

b. As the potential crime becomes more serious and the result becomes more likely, you slide from facilitation towards more intentionality

c. Directing somebody to another person to buy pot probably happens all the time
d. Mere facilitation isn’t aiding and abetting

e. ∆ has to have some sense that he either gains something or is in some way personally gratified

D. Gomez case (Silverstein): supplying dangerous instrument can be enough for accomplice liability

1. Silverstein asks Gomez to get him a knife

a. Silverstein is a killer – everybody around him knows that

b. Gomez knows he’s going to use the knife to kill

2. If ∆ supplies a sufficiently serious enough item when its clear a serious crime will be committed, he is eligible for aiding and abetting 

3. Knowledge of the probability can suggest intention

4. Sale of marijuana seems different from murder

a. Cases courts are thinking about is when people supply ordinary instrumentalities for criminals in cases where the criminal may need those things to conduct their crime

b. Supplying an ordinary service even with some knowledge it will be used in a crime isn’t aiding and abetting

c. When Gomez gives Silverstein a knife in prison, that’s exceptionally serious

E. People v. Luparello (Cal. 1987, p. 615): ∆ should have foreseen consequences
1. ∆ wanted some information and did rough things to get it

a. sent his gang of guys to get information from victim, and one of them killed him

2. Court: because he roused the gang and told them he wanted info at any cost, he should have foreseen Martin may be killed

3. Policy: deterrence – don’t get involved in a gang with a risk of violence/death

4. Difficulty: maybe no state of mind consistent with full culpability to the killing

a. But this formulation is widespread and used in federal courts

b. Sometimes against the wishes of the judges

5. NYPL 20.15: In joint liability, each ∆ is guilty of such degree that is compatible with his own culpable mental state

a. If Luparello didn’t foresee killing, it’s probably negligent homicide in NY

b. But it would be manslaughter in California

F. State v. McVay (RI 1926, p. 623): possible to aid and abet non-intentional crime

1. ∆ Kelley told people to go on the ship knowing that the boilers weren’t working right

a. Told the boiler people to fire up the boilers

2. ∆ convicted of manslaughter (this was 1926)

a. There’s criminal negligence

b. Traditionally criminally negligent/reckless acts that resulted in death were manslaughter

c. Kelly’s negligent act: he’s aware the boilers are or may be defective; he told the boilers to be fired up anyway

3. So it’s possible to aid and abet a non-intentional crime 

a. Aid the intentional act that goes into the crime, and 

b. Do so intending that the act be carried out

G. People v. Russell (NY 1998, p. 624): ∆’s guilty of aiding extreme indifference murder

1. Both ∆’s: shooting at each other in a courtyard without any clear cut established intention that they wanted to kill each other

a. One hit a guy and killed him (unclear from which gun, it doesn’t matter)

2. Easily a depraved indifference situation

a. Firing guns in the courtyard of a residential establishment is enormously dangerous and you know it

b. So one can aid another person in an extreme indifference murder in this way

c. Prosecution theory: each intentionally aided the one who fired the fatal shot

3. Court draws on NY case: one drag racer can aid and abet another drag racer who ends up killing someone

XXXIII: Actus Reus for Joint Responsibility
A. Wilcox v. Jeffery (KB 1951): ∆ does not have to be essential to the venture
1. ∆ attended a concert where an American jazz musician was playing; ∆ wanted to write about it in his magazine

2. England had a statute that prohibited aliens from taking jobs in England

3. Court: ∆ aiding and abetting because he didn’t protest the fact that this guy was taking work away from British musicians

4. Theory that ∆ was an accomplice to the crime (of having the musician play without a work permit)

a. Encouragement and applause at a concert is aiding the performer

b. He wouldn’t play if he didn’t have an audience

4. Oddity: had ∆ not gone to the concert, it wouldn’t have made any difference

a. Given the fame of Hawkins, somebody else would have bought the seat

b. The concert would not have been discouraged if Wilcox hadn’t participated

c. That’s the point: ∆ does not have to be essential

5. Distinctions between accomplices in this case are now gone

B. Immunity of One Party

1. If ∆ commits a crime or assists in its commission and makes use of a person who is for one reason or another immune (ie insane), ∆ is still liable

2. If ∆ is personally immune but aids another who is not, ∆ may be liable

a. Everhart (p.641): Indian (exempt from certain fishing laws) guilty of aiding and abetting non-Indian for violating those laws

C. State v. Tally (Ala. 1994, p. 629): fact that the assistance did not prove necessary to commission of the crime doesn’t mean the actus reus hasn’t been performed

1. ∆’s assistance (preventing telegram from reaching victim) not necessary: killers would have killed victim anyway

a. But ∆ wanted to assist the murder and did assist

2. Court: he has to either 
a. Have agreed to helped them and helped them, or 

b. Just helped them (even if the other guys didn’t know)
c. Either way – it’s aiding and abetting
D. Distinguishing Attempt and Joint Responsibility (easy to confuse)

1. Accomplice liability requires a state of mind to commit the act and the act must be undertaken

2. Attempt: actor has to be a person who was trying to commit the crime

a. In general: requires that actor act intentionally at least with respect to the result

3. Foreseeable risk element has muddied the waters - but without that element, accomplice liability is very simple

XXXIV: Conspiracy

A. Overview

1. Combines the concepts of anticipatory (you plan the crime – not an element of the crime that it’s committed) and the action is joint

a. Intensely intentional crime

b. Simply a plan by more than one person to carry out an unlawful act

c. Some jurisdictions require some act that pushes the crime past the act of mere wishing

2. Enormously powerful tool: allows prosecutors to pull all these people together

3. Basic idea: conspiracy is a partnership

a. The actors are agents of each other

b. Things that are done by them that genuinely are in furtherance of the conspiracy are generally attributed to all of the agents

c. Close to vicarious liability: doesn’t require that they’re fully aware that the acts will be done by their co-conspirators

4. Most states attempt to cabin conspiracy doctrine by requiring overt act

a. Must do something in furtherance of conspiracy

5. MPC attempt: substantial act that confirms intention to commit crime

a. Overt act doesn’t really have to accomplish anything

b. Just drawing a map or speaking is an overt act

6. Most places: people don’t have to know many of the minor details

a. Ex: intending to participate in a big drug conspiracy is enough

7. Key: did alleged participant actually intends for the crime to be committed and intend to participate in the plan

a. Idly believing the crime will be committed and sometimes supplying a facility where you don’t care if it’s committed is not necessarily enough for conspiracy liability

8. No such thing as attempted conspiracy: either you planned or you didn’t

B. Conspiracy Trials

1. Evidence: words of co-conspirators are very important

a. Words of co-conspirators that are overheard by infiltrator, wiretap, conversation, etc. are admissible against the others

b. Or when co-conspirator is arrested:  any statements against his co-conspirators are admissible
2. Government has to make out a case that there is a conspiracy by preponderance of the evidence to get an indictment

a. Jury has to be able to conclude that there was a conspiracy

3. Affirmative defense if conspirator abandoned and repudiated conspiracy

4. If co-conspirators are tried separately and one is found innocent but another is found guilty, the first acquittal does not poach upon the second
a. Law doesn’t recognize res judicata among criminal trials

b. Jury may evaluate the evidence differently in different cases

c. If evidence presented (ie testimony by a co-conspirator) turns out to be false, there will be a motion for a new trial

C. Krulewich v. United States (1949, p. 671) - Gov’t tried (and failed) to argue that you can infer implicit agreement to cover up crime in every conspiracy

1. Crime: taking woman across state lines for prostitution

a. Woman testified that the woman companion to the ∆ talked to her about protecting him from the law (conversation was well after she went for prostitution)

2. Ruling: limit admissibility of evidence to statements actually made during the conspiracy and in furtherance of the conspiracy

3. Most recent decisions have refused to infer implicit agreement to cover up

D. Pinkerton rule: crimes committed in course of conspiracy by conspirators that are part of conspiracy or in furtherance of conspiracy are admissible and can be charged as substantive crimes against all

1. True in federal system; rejected by most states
2. Crimes that are foreseeable are part of conspiracy: should have been foreseen

a. Each instigated the commission of the crime

b. Unlawful agreement contemplated what was done

c. Act done in execution of the enterprise

3. Dissent: holding ∆ liable for substantive crime which somebody else committed

a. Problem when evidence on ∆ was for conspiracy only, not the substantive crime

4. New York: “Repugnant to our system of jurisprudence” where guilt is usually personal to ∆ that he is guilty not for his socially harmful agreement, but for substantive offenses in which he did not participate

5. MPC: conspirators are liable for substantive crimes of their conspirators only when the strict conditions for accomplice liability are met

E. State v. Bridges (NJ 1993, p. 687): co-conspirator may be liable for commission of substantive criminal acts that are not within the scope of the conspiracy if they are reasonably foreseeable as the necessary or natural consequences of the conspiracy

1. Fight at a party; ∆ left the party to get two friends and they picked up some guns

a. Went back armed: conspiracy to renew fight

2. Some co-conspirators used their guns unnecessarily and fired into the crowd, killing one

3. NJ court says when you go back to a fight and people are armed, you have to foresee that they are liable to shoot somebody

a. Everybody in the conspiracy to renew the fight in armed circumstances is liable for murder
F. US v. Alvarez (1985, p. 691): judge allows jury to infer murder as foreseeable consequence
1. Big drug deal, everybody was armed, a shootout ensued killing people including ATF agent

a. Large drug deal: foreseeable that if something goes wrong, somebody will get killed

b. Everyone involved in the conspiracy can be charged with killing

2. Based on amount of drugs and money, conspirators must have been aware of likelihood that some members would have guns and deadly force would be used if necessary

a. Also said that the fact one guy had a gun showed that he anticipated possible use of force

3. Well accepted federal doctrine (accepted by some states)

a. Federal law: for crimes taking place during conspiracy, foreseeability is enough

XXXV: Conspiracy (Actus Reus)

A. Stake in the Venture Concept

1. If ∆ takes action from which we can infer he has a stake in the venture

a. Obtaining inflating profits

b. If the goods have no legitimate use / limited legitimate use

c. Goods are dangerous and ∆ supplies to person where circumstances suggest they’re going to be used for criminal purposes

2. Another index: exceptional profit or premium in the business

a. Ex: had Lauria said you’re hookers, I’m charging more

3. If crime is particularly serious

a. Can say it’s not possible that the person would have supplied these goods unless they intended to participate

b. Ex: if ∆ sells morphine to a doctor that is 300x his usual allotment 

c. May pull in the inference of intention to participate

B. Interstate Circuit v. US (1939, p. 694): Conspiracy agreement inferred from radical departure from expected conduct; couldn’t just be mere chance
1. Evidence: letter from a theater manager to group of distributors asking them to fix a minimum price at which their movies can be shown

a. Letter showed distributors knew what each other were doing

2. Able to infer that there was agreement: radical departure from expected conduct

a. All accepted and put into operation with substantial unanimity

b. Far reaching changes in business methods: court infers that there had to be some understanding they would all join

3. Note: there must be a plan for conspiracy, merely meeting is not enough

a. Parallel conduct (everybody made the same agreement): some proof, but that alone does not prove conspiracy

b. Action which you cannot think of them taking alone actually can prove agreement; inference that there must have been a plan
C. United States v. Garcia (9th Cir. 1998): Inference for conspiracy not enough in absence of direct proof

1. Rival gang members got into argument at a party (∆ involved in the initial argument)
a. ∆ and his gang started shooting, several opposing members got shot

b. No evidence that ∆ personally shot any of the wounded

2. ∆ Convicted of conspiracy to commit aggravated assault

a. Theory: Pinkerton doctrine for assaults committed by his gang

3. Conviction reversed because no evidence the shooting would not have taken place without conspiracy

a. In gangs minds: in their interest to fight

b. Easy to imagine individuals making independent decisions to fight; they all show up with guns anyway

c. No need for pre-arranged plan

D. United States v. Alvarez (1981, p. 699): Infer discussion from behavior

1. ∆ convicted of conspiracy to import large amount of  marijuana

a. ∆ brings a load of appliances to an isolated airport: to be taken to Columbia, will return with the drugs inside

2. Evidence that ∆ was in conspiracy

a. Asked if he’d be at the airport when the plane came back: he nodded and smiled

b. Infer there has been a discussion – you’ve put the stuff in the plane, you’ll be here to offload it when it comes back

c. ∆ had meeting with others involved

3. Dissent: smile and nod of the head aren’t indicative – but this is probably wrong

a. Assuring co-conspirators he’ll be there for final piece of plan

b. Infer from circumstances: he knew he’d be unloading drugs at isolated spot

c. Conspirators wouldn’t ask him to pick up marijuana if they didn’t trust him

4. Jury could conclude that only a person with knowledge of the marijuana, and who had agreed to participate, would promise to be on hand at a remote and unlikely area for unloading of cargo

E. United States v. Freeman (The Cowboy case, 1981, p. 701): Conviction based on more than mere presence or association

1. Ship captain ordered them to pick up 20 tons of marijuana

a. Crew was there and present

b. Ordered by the captain to persist in loading of drugs and assisted in doing so

c. All crew members charged with conspiracy

2. Majority: ten day voyage on boat with 20 tons of pot constitutes more than “mere presence” or “mere association”

3. Dissent: under majority approach, every officer and crewman on every boat that makes long voyage is now prima facie conspirator if a large quantity of contraband is found

a. Problem: they’re on a boat, where the hell are they going to go?

b. Knowledge of conspiracy is not participation in the conspiracy

4. Note: To show intention to participate, it has to be shown that ∆ intended the target act to be committed

F. People v. Lauria (Cal. 1967, p.704): requirement of stake in the venture
1. ∆ runs answering service that’s used by prostitutes

a. He knows they’re prostitutes and he likes the fact he’s helping them

b. But not conspiracy: ∆ had no stake in the venture

2. Supplying ordinary commercial item is less likely to indicate participation in a conspiracy

a. Can’t be a serious crime anyway: underlying crime is a misdemeanor

G. Falcone and Direct Sales – distinguishing facilitation cases

1. Falcone: supplier supplies sugar and cans to moonshine operators

a. Supply of ordinary products does not indicate that ∆ was intentionally participating in a plan to commit crimes with moonshine

2. Direct Sales: actively promoting morphine sulfate to a physician (at the time, proper sale of morphine sulfate was not illegal)
a. ∆ had to know the doctor was illegally using because of how much of it he bought

b. SC says that’s enough for conspiracy

3. Distinction between the two: general societal policy in favor of free commerce

a. But some items with which we don’t have a free commerce policy (ie morphine)

b. Be vigilant who the buyer is

4. Sometimes signals that a person selling products has to be careful

a. It seems more likely you will be pulled into a conspiracy

b. More likely that Courts will be able to find intentional participation

c. If the crime for which the conspiracy is planned is a more dangerous crime, the fact that ∆ supplied that item is a more likely indicator he intended to participate

d. All with respect to trying to prove intent in the absence of direct proof

H. Criminal Facilitation

1. Camarano (Mass.) – rental of a plot to grow marijuana

a. Court: rental of ordinary facility is not enough to pull ∆ into conspiracy 

b. If ∆ raised the price of the land b/c he know pot is being grown, that pulls us closer to inferring his intent to be part of marijuana conspiracy

2. Blankenship (7th Cir.) – house trailer rented one day for $1k to cook methamphetamines

a. Held not to be conspiracy

i. Other courts may have held differently: very large profit just for one day

b. Courts don’t always think it goes quite far enough to show that the supplier really has a stake in the venture

c. Sliding scale: we have to be persuaded by all the circumstances, including inflated profits

3. Criminal Facilitation Laws in Some States

a. Criminal facilitation: one renders aid to another believing she is committing a crime and thinks it’s going to help them do so

i. Doesn’t require deciding if ∆ pulled out a plan to work with co-conspirators
b. Criminal solicitation: When one who wants to form conspiracy solicits others, but the others say no 

J. Conspiracy to Commit Strict Liability Offenses

1. United States v. Feola (1975, p. 712): ∆’s ignorance that their victims were federal officers not a defense to charge of conspiring to assault federal officers
a. Conspiracy is specific intent crime: ∆ has to plan to do so in advance

b. Theoretically, ∆ would have to intend to assault federal officer, but that’s not how it came out

2. Deterrence: we want to prevent assaults, especially on a certain group of people

XXXVI: Scope of the Conspiracy

A. Kotteakos v. United States (1946, p. 714): many independent conspiracies joined at the center not allowed to be one conspiracy

1. Multiple ∆’s participated and all used Brown as common broker to obtain fraudulent loans

a. All charged with a single conspiracy

2. Analogy: Brown was hub, ∆’s were spokes, but no rim around the wheel

a. Each ∆ came independently to hub and did not care what the others did

3. Procedural advantages of Kotteakos if there is one conspiracy:

a. Words of one admissible against all the others

b. Pinkerton: attribute substantive crimes of one to all conspirators

c. US Attorneys can pick favorable jurisdictions for conspiracies

4. Downsides of both approaches

a. One conspiracy: cumbersome trial, only one sentence (instead of consecutive)

i. US v. Braverman: must bring charges as one conspiracy if they can be tried that way

ii. Gov’t tried to bring 7 separate charges to get 7 times the sentence (2 years for breaking IRS code)

b. Multiple trials: tough to keep jury’s attention

B. Blumenthal v. United States (1947, p. 717): Supplier/distributor chain shows conspiracy

1. Wholesalers acquired whiskey and made a deal with a group of retailers to sell it at a certain price above gov’t established price laws

2. All tied together in all-inclusive combination:

a. Chain above them to supply

b. Without the supplier above them, they cannot work out this conspiracy

3. Questionable if it’s different from Kotteakos:

a. Each retailer seems to make independent deal

b. BUT: each probably needs each other to set prices so they can sell at higher price
C. Chain Conspiracies (see Blumenthal)
1. When one is down in the chain (ie drug dealer), he knows there are people above him, and other retailers

2. US v. Borelli – essential to determine what kind of agreement exists

a. Potential problem: drug retailers know there’s conspiracy above them to supply, but far fetched to say they conspired with each other

b. Possible retailer gets his supply from more than one wholesaler

c. Notion of conspiracy gets more attenuated as you get farther down the chain

i. Ex: gov’t would have to show dealer is locked into one distributor to prove dealer cared about the venture above them

3. US v. Bruno (p. 718) – real chain explanation

a. No evidence of communication between smugglers and retailers

b. But smugglers knew middlemen would sell to retailers who knew middlemen had to buy from one smuggler or another

c. Jury can find they had a joint venture

d. Still some proof missing

i. Not clear that they have a stake in the venture above them

ii. But court says it just takes evidence form which the jury could conclude there’s a conspiracy

XXXVII: RICO

A. Overview

1. Corresponds to ongoing business ventures better than conspiracy

2. Question is what did the racketeers actually do

a. Not about consciousness or planning

b. Were crimes committed as part of conducting an enterprise

c. RICO is about conducting business through criminal acts, NOT planning criminal activity

3. Conspiracy to commit RICO loosens requirements

a. Able to step over requirement that racketeer runs business

b. RICO cases typically charge both

4. Enterprise does NOT have to be profit making (ie rackets to attack abortion doctors)

B. Elements of Racketeering

1. Pattern of racketeering activity – there’s a long list of crimes that qualify

a. Serious but relatively common crimes (mostly intentional)

b. Congress keeps throwing more into the statute

2. Unclear what pattern means

a. At least two acts are required

b. The crimes have to form some sort of pattern: not entirely clear what this means

3. Statute silent as to state of mind for a pattern

a. Purpose: discourage interfering with legit businesses or conducting racketeering

b. If the crimes are deliberate and the perpetrator aided and abetted:

i. Seems that being careless / should have been aware is enough

ii. Intentional crimes: ∆ should have been aware they formed a pattern

C. Reves v. Ernst & Young (1993, p. 734): ∆ has to have internal job to really be conducting the business

1. ∆ has to conduct business by aiding in the pattern

Defenses
XXVIII: Justifications – Self Defense
A. Justification of Use of Physical Force

1. Self defense: for violent crimes only

2. NYPL 35.10: okay to use physical force on another person only when ∆ is threatened with force

3. MPC: ∆ must reasonably believe:

a. He was immediately threatened with deadly force and 

b. He has to respond with deadly force

4. General in the US: ∆ has to reasonably believe, but the reasonableness is not in the abstract

a. Is the person reasonable in his situation

B. People v. Goetz (NY 1986): reasonable to think what ∆ thought in the circumstances

1. Black kids approach white ∆ on subway and ask him for five dollars

a. ∆ pulls out a gun and shoots them

b. ∆ says he was robbed before and was afraid of robbery again

2. NY statute: robbery imports imminent threat of harm

3. Defenders of ∆: when surrounded by people, reasonable fear of robbery

a. Critics of ∆: neither kid who approached him had a weapon

4. System does not have to deal with race issue in this case

a. Jury decides on circumstances if they think it’s reasonable

b. Society gets to make judgments about threatening situations

i. In 1986 NY, race probably taken into account

c. Sounds like a threatening situation regardless of race

5. Chevigny thinks this case was analyzed wrong and ∆ was not entitled to self-defense charge:

a. Distinction exists between reasonably thinking you’re threatened with deadly force and reasonably thinking deadly force is necessary

b. BUT the two tend to get tangled in one question: did ∆ act reasonably?

c. If jury thinks ∆ reasonably thought he was in danger, that’s usually the end of it

i. BUT: ∆ had the upper hand in this case

ii. He could have pulled his gun without firing and that would have been the end

6. Makes no difference that ∆ wanted to punish assailants

a. What should have mattered: actions weren’t necessary

b. Case also suggests that as a practical matter, continued and excessive shooting gets written out of statute

7. Key Issue: how much to take ∆’s situation into account when deciding reasonableness

a. If standard is independent of life experiences of ∆: standard is extraordinarily inflexible
b. Some states make defense harder by imposing burden of proof on ∆

i. Not in NY: just make out reasonable doubt

ii. But it IS constitutionally permissible to make affirmative defense

C. State v. Kelly (NJ 1984, p. 763): battered women’s testimony is relevant to illuminate ∆’s situation

1. ∆ kills husband by stabbing him with scissors, convicted of reckless manslaughter

2. Problem with self defense claim: ∆ had to reasonably believe he was going to kill her on this occasion

3. BWS testimony can make a difference in whether ∆’s self defense claim is valid:

a. He beat her many times before, but she’s still alive, BUT

b. ∆ spent so much time dealing with his violence, she may be able to tell how violent this occasion will be

4. Why was ∆ there at all: BWS 

a. Cycle of beating and contrition and a fear of leaving

b. Woman gets the sense she can’t do anything about it

c. Loving behavior during the contrition part of the cycle convinces them to stay

5. Expert testimony: will be relevant to reasonableness of ∆’s belief that she was in imminent danger of death or serious injury

6. This is about ∆’s situation, not some “reasonable person” / “reasonable woman” standard

D. State v. Norman (NC 1989, p. 776): self-defense charge not allowed when victim was sleeping

1. ∆ wife suffered horrible abuse and shot husband while sleeping

2. ∆ would be entitled to the jury charge if:

a. Evidence tended to show that she believed it necessary to kill him to save herself from imminent death or serious injury

3. ∆ has reason to believe he’d kill her based on past actions

4. Arguable she had reasonable belief she needed to kill him

a. Concepts of action being necessary and imminence aren’t necessarily bound together

b. Maybe reasonably believes running away isn’t option: she’s poor and has lived with him in terror for so long

c. Maybe has nothing else to do but face the fact he was going to kill her
i. Can’t get him while he’s awake, so shoot him in his sleep

5. Problems: justifications say there was no crime

a. Stretch of self-defense when conscious decision was made to shoot while sleeping

b. Self-defense is for people to protect themselves when sleeping

c. Moral/legal desire to use the system: ie, get a restraining order

i. Issue: does ∆ reasonably believe she has these options

ii. Law contemplates these situations (Goetz gets a charge)

iii. But limit on how much anti-social behavior we allow

6. Alternative: say it’s an excusable homicide b/c of her situation

7. Possible court just didn’t trust ∆’s judgment

a. Case colored by the fact she lived with him so long

b. If kidnapped person picks up captor’s gun and shoots him while sleeping, that’s fine

E. State v. Abbott (NJ 1961, p. 788): issue of retreat
1. Dispute between neighbors 

2. Although ∆ landed first punch, jury could find other party was aggressor

a. Somebody ran at ∆ with a carving knife

3. Important who is aggressor

a. Aggressor legally can’t raise self defense if they started the fight

b. Problem: what if you start a fight thinking it’s just fists and then the other guy pulls a weapon

i. You won’t turn out to be justified if you have to defend yourself

ii. You’ll wind up with a manslaughter conviction

4. Rule: a person does not have to retreat out of his own home

a. But ∆ may not fit that rule – he was just on his property, he could have gone in the house

b. Obligation to retreat qualified: has to be clear that he can do so safely

XXXIX: Justifications: Defense of Property and Law Enforcement

A. People v. Ceballos (Cal. 1974, p. 796): can only defend property with deadly violence when there’s threat of deadly violence

1. ∆ set up spring gun in his garage b/c he’d had intruders before

a. Victim came back and was shot

2. Even had ∆ been home, he probably would not have been justified in shooting: kid was unarmed
3. Probably no longer the law in California (or other places in general):

a. Cal: if person uses deadly force against burglar, law will presume reasonable fear

b. Home burglary is terrifying: unsure if burglar is armed or not

c. Problem: doesn’t take into account chance of catastrophic mistake

d. Probably enacted for practical purposes: no jury was ever going to convict a person who shot an intruder in their home

4. Even with laxer standard, ∆ may still not be justified in setting up trap

a. If ∆ is not home, much tougher to presume threat of violence

b. Trap cannot make human judgment call that it’s not necessary to shoot

5. Note: a homeowner can always use non-deadly force

6. Policy: if a person in legitimate possession of premises seriously reasonably intends to protect his rights against the fatal intrusion of another:

a. No state of mind for a crime

b. State of mind for a justification

B. Durham v. State (Indiana 1927, p. 802): if after notice of intent to arrest, suspect flees or forcibly resists, officer may use all means necessary

1. ∆ tried to arrest guy for illegal fishing: jumped in his boat and tried to escape; ∆ chased him

2. Guy beats ∆ in the head with an oar: ∆ shoots him in the arm and gets convicted of assault and battery

3. Conviction overturned on bad jury instruction

a. Jury was told that if Long resisted, ∆ couldn’t use deadly force b/c he was being arrested for misdemeanor

b. Court says if after notice of intent to arrest, suspect flees or forcibly resists, officer may use all means necessary

4. Note: Officer cannot use deadly force to arrest for misdemeanor

5. Principles that allow this officer to shoot:

a. Arrestee’s conduct could rise to felony assault

b. Officer shouldn’t have to use less force to arrest than the suspect is using to resist

c. An officer does not have to retreat when making an arrest: if officer is making lawful arrest and then the arrestee resists forcefully, officer can do whatever it takes

i. In face to face confrontations

6. Present NYPL: officer can use deadly force only when there is a crime that presents danger to life

C. Tennessee v. Garner (1985, p. 804): use of force against unarmed felon
1. Deadly force may not be used against apparently unarmed suspected felon unless 

a. It is necessary to prevent escape, AND

b. Officer has probable cause to believe the suspect poses a significant threat of death or serious injury to himself or others

2. Court makes this a 4th amendment reasonable search and seizure issue

a. For arrests of persons who aren’t supposed to be violent, shooting is an unreasonable mode of arrest

3. Dissent remarks:

a. Public interest: allowing deadly force as last resort to apprehend fleeing burglar

i. Majority: if crime isn’t dangerous to life, this isn’t the right balance

b. If cop has probable cause, shooting might be only means of apprehending suspect

c. To avoid use of deadly force, suspect need only obey the valid order to freeze

d. Court is inviting second guessing of police decisions that have to be made quickly in tough circumstances

4. Majority would say if burglar is running away, it’s true that he’s lucky he’s longer in the house, but he now poses a different threat

XL. Lesser Evils

A. People v. Unger (Ill. 1977, p. 809): ∆ entitled to necessity jury instruction

1. ∆ escaped from minimum security prison and was found in motel room two days later

2. ∆ claims he ran away because he was threatened with sexual assault in prison and threatened with death after people found out he reported the sexual assaults / threats

a. Claims he was going to come back to prison after he found someone to help him

3. Conviction overturned on bad jury instruction: he was entitled to submit affirmative defense of necessity

a. Trial court’s instruction was that the jury wasn’t to consider his reason for escaping

b. Jury can hear the story: they don’t have to believe it, but they get to hear it

4. Setting aside the truth, case can be sympathetic for necessity defense

a. Defense has been often accepted in escape cases where there is sexual assault, which is credible problem in prisons

b. Escape is not that a serious crime: escaping just by itself is not that terrible compared to the crimes he’s faced with (ie felonious assault)

c. Balance of costs and benefits are in favor of the person who asserts the defense

d. In cases where you cant safely report to authorities (often true in prisons), you have imminent problem

5. Everywhere: a question of LAW for judge to decide
a. Jury gets to decide on reasonable belief of ∆ to see if he met the standard for necessity set out by the judge

b. Concern about allowing jury to create nullity in the law

B. Commonwealth v. Hutchins (Mass. 1991, p. 814): necessity instruction refused
1. ∆ suffered from debilitating disease and grew marijuana – claimed marijuana offered remarkable medical results

2. Convicted and judge refuses necessity instruction

a. Public policy: possible negative impact on drug laws

b. Gov’t has interest in regulating drugs

3. Dissent: the whole point of necessity charge is that the value protected by the law, is a matter of policy, eclipsed by superseding value which makes it inappropriate and unjust to apply usual criminal rule

a. Harm to individual having to endure symptoms may outweigh society’s generalized interest in prohibiting him from using pot

b. Juries can apply their own wisdom as to whether ∆ is using pot for purposes other than alleviating agonizing pain

4. Supreme Court thought about necessity defense but didn’t recognize it: this is still developing area of the law

C. United States v. Schoon (1992, p. 820): necessity defense inapplicable in cases of indirect civil disobedience

1. Protesters stormed IRS office in protest of US involvement in El Salvador and refused to leave when ordered by federal officer

2. To invoke necessity defense, ∆ must show:

a. Faced with a choice of evils and chose the lesser

b. Acted to prevent imminent harm (not in this case)

c. Reasonably anticipated a direct causal relationship between their conduct and harm to be averted (not in this case) 

d. No legal alternatives to violating the law (not in this case – able to petition Congress)

3. Note also: doing an act to attack a statue is NOT a proper application of necessity

D. Other Notes About Necessity Defense

1. NYPL and MPL talk about necessity, but there hasn’t been a single federal case where it was recognized

2. NYPL: if you’re protesting the particular statute for which you may be prosecuted, you’re not at liberty to do that

a. Gov’t policy as a matter of law is not an evil

b. If you think it is, you must take the means available to change it

3. Argument against: its easy to make up facts to back up necessity defense

a. But that’s true of all defenses

b. In NY, all ∆ has to do to assert self defense is get on the stand and tell a story – if it gives the jury enough of a reasonable doubt, ∆ goes home

c. Just because it’s easy to raise and make up, that’s not a good reason for not even entertaining it

4. NYPL §35.05: when conduct is “necessary as an emergency measure to avoid an imminent public or private injury which:

a. Is about to occur by reason of a situation occasioned or developed through no fault of the actor, and 

b. Which is of such gravity that, according to ordinary standards of intelligence and morality, the 

c. Desirability and urgency of avoiding such injury clearly outweigh the desirability of avoiding the injury sought to be prevented by the statute defining the offense in issue
5. MPC: its theoretically wrong to require emergency situation if the good done is greater than the evil of the crime

a. Counter: we shouldn’t be able to make utilitarian decisions coolly as between different alternatives (ie killing a drifter to distribute his organs)

XLI. Euthanasia

A. Invasion of Privacy Arguments (arguments against prohibition of assisted suicide)

1. A person can pretty much do whatever he wants with his own body

2. You don’t have to take medicine or submit to surgery if you don’t want to 

a. So if that’s for you to decide, the right to die people say you can decide if you ought to have assisted suicide or not

b. Note: this can be solved by living wills (don’t use heroic measures)

3. The sympathetic cases for right to assisted suicide: terminally ill patient who is in a lot of pain

a. People who want to die may not have the facilities to do it, so they may need help in administering a drug that will painlessly kill them

4. Underground assisted suicide pattern has developed: there is an argument things would be better if it was out in the open

B. Reasons for Not Allowing Assisted Suicide

1. SC: state interests are strong enough to overcome privacy interests

a. State has an interest in the protection and preservation of life

2. Criminal law is about protecting people’s rights in a sense that invasion of those rights will end their lives

3. Paternalism: law is afraid of an ill advised step to suicide

4. Concern for social norms

a. Erosion of doctor/patient relationship: taking away from the role of doctor as healer

b. Medical care is expensive: families may choose assisted suicide to prevent drain on their resources, there’s extreme guilt on the part of the patient

c. Subtly changes our attitude towards life: we’re reaffirming the norm that protection of life is great for society

5. We don’t let doctors take life when it seems objectively clear it’s a good idea

a. Problem: tough to figure out the standards for when it’s okay
b. Difficult to remove all the social dangers

c. We could have a balance struck: SC says there’s nothing in the Constitution that requires states to allow assisted suicide, but nothing that prevents them from passing assisted suicide laws (like in Oregon)

6. Branch of necessity defense (dying is the lesser evil)

a. Necessity may be a defense in the taking of life when more than one person is saved through the necessary action, and if its clear that the action was absolutely necessary, then its probably that taking one life to save a bunch is justified

b. The case where a group cuts loose one mountain climber to save the rest, nobody ever prosecutes that because nobody thinks that a wrong has been done

c. But the law hesitates to allow the defense

C. Cruzan v. Director (1989, p. 832): state free to require clear and convincing proof

1. Issue: how an unconscious person asserts their refusal of the treatment: 

a. State says it has to be proved by clear and convincing evidence 

2. Court isn’t sure family is telling the truth: the state doesn’t have to treat it is clear and convincing evidence

a. Okay to require such strong proof for the same reason we don’t allow right to die

b. If there is a right to die, the distinction between letting a person die by refusing treatment and actually killing them is difficult to set

XLII: Excuses: Duress

A. Overview

1. Duress: ∆ makes a choice because someone forced him to

a. Only other choice is often dying

2. MPC formulation: necessity defense fades into duress defense because they don’t emphasize the immediacy or urgency of the situation
3. Duress doesn’t have to be the lesser evil: ∆ just has to be forced to do it, so there’s some balancing

a. Question if a ∆ can use duress in a homicide case – the law is in dispute

b. Chevigny thinks ∆ should be able to raise the defense: its very difficult to take the view that your life isn’t worth more than somebody else when somebody has a gun to your head

4. No amount of persuasion (ie brainwashing) can constitute duress

5. NYPL: ∆ has burden of proof by preponderance of the evidence

B. State v. Toscano (NJ 1977, p. 845): would reasonable person in ∆’s situation have yielded to threats

1. ∆ chiropractor filed false insurance claims to pay off gambling debts

a. Under generalized threat to his life and his wife’s life

2. Jury could have found that the threats could have induced a reasonable fear in ∆

a. Since he asserted that he agreed to complete the false documents only because of the threats, he made out requisite elements to present duress defense

b. NJ takes position consistent with MPC: he’s entitled to give evidence to the jury

3. Issue to the jury: whether the threat is such that would have driven a person of reasonable firmness to commit the crime

a. Probably theoretically correct to say that it has to be a threat that would overcome the will of a reasonably firm person

4. Problems with ∆’s defense:
a. He could have gone to the police but chose not to

b. Voluntarily became involved with shady characters: argument he brought the situation on himself

i. NYPL 40.00: defense of duress is not available when a person intentionally or recklessly places himself in a situation where it’s probable that he’ll face duress

ii. A gang member who is forced into committing a crime by his gang cannot raise duress defense

5. Could have sympathy for ∆ because the crime was minor and he didn’t have adequate mens rea

C. United States v. Contento-Pachon (1984, p. 856): Issue framed same way as Toscano
1. Colombian ∆ threatened if he didn’t swallow balloons of cocaine and bring them to the US

2. ∆ claims he was afraid of Colombian police because they were corrupt

a. Jury would have to evaluate reasonableness of that belief

b. He did talk to US police as soon as he arrived

3. Court: “opportunity to escape must be reasonable”

a. Juror might find that having to pick up his family and move to a place where the drug traffickers couldn’t get him is not a reasonable avenue of escape

4. Ordinarily: imminence of threat clarifies the duress defense because of the short amount of time to speculate options
a. Most defense formulations require imminent threat

b. But this case shows how imminence sometimes doesn’t change anything

D. United States v. Fleming (Military 1957): must have been threat of immediate death

1. ∆ soldier Constantly pressured and sent to essentially a death camp

a. North Koreans pressured him to distribute propaganda against the US and their cause

b. Told him if he doesn’t like it he can start walking 200 miles to the different camp

2. One argument against saying duress is that he’s a soldier – duress is expected

3. Treason is an enormously serious crime and in a sense he’s betraying his fellow soldier, so we demand a very high degree of duress

a. We have a strong pull to make it imminent threat
XLIII: Defenses: Intoxication

A. Formulations

1. NYPL and MPC: Intoxication is a defense to criminal charge if evidence of intoxication is able to negative an element of crime

a. Open to courts to decide if it can be thrown to the jury

2. Not true of recklessness: NYPL says a person who creates a risk and isn’t aware b/c of voluntary intoxication doesn’t get the defense

a. Everyone agrees with this: based on fairness

b. ∆ would be convicted of this reckless homicide if he were sober, and he went out and got hammered: letting them go is not fair to people who stay sober

c. Plus a sense that intoxication is so common an element in the pattern that leads to crime we cant use it as something that will reduce recklessness to negligence

3. Texas: can’t even assert intoxication as an excuse for deliberate/purposeful action – cant have defense of intoxication

a. SC approved the law, but its heavily criticized

b. View by NY may be more sensible: if it appears to be relevant, piece of evidence just comes in, court decides if its relevant

B. Regina v. Kingston (Eng. 1994, p. 353): if intent is present, distorted will is not an excuse

1. 3rd party drugged ∆ and taped ∆ molesting a teenage boy (guy who drugged him wanted to blackmail him)

2. ∆ had tendencies toward pedophilia: court says if he had the intent, his involuntary intoxication is no defense

3. Problem: objective indication of intent is missing (we don’t know if the drug distorted his will)

C. Hood and Stasio: formulations of intoxication

1. Hood (CA): limit intoxication defense to not be allowed to a charge of assault with a deadly weapon
a. Wouldn’t be right to let ∆ off because of intoxication for assault, since so many assaults are a result of intoxication

b. Harm prohibition is trying to curb is likely to be induced by intoxication – intoxication defense would defeat the purpose of making it a crime

2. Stasio (NJ): we wont entertain intoxication at all unless it completely overcame the person

a. His will is overcome so completely that it’s a kind of insanity

3. Legislative response: we’ll limit intoxication to cases where true deliberateness or premeditation is required

a. Not uncommon formulation

b. In many places, you can only raise intoxication for 1st degree murder where real deliberation is required
XLIV: Defenses: Insanity
A. The M’Naghten Test
1. ∆ must show that he suffered a mental disease causing a defect in his reasoning powers, and

a. He did not understand the nature and quality of his act, or

b. He did not know that his act was wrong

2. Test hast to be applied at the time he committed it and it has to be the result of disease of the mind

3. Burden of proof is on ∆: jury is told they ought to assume that everybody is sane until they’re convinced otherwise

4. First prong is rare: it is very rare that somebody is so deluded that they don’t know what they’re doing

5. Criticism of M’Naghten test: it may be too narrow

a. If ∆ knows what he’s doing is wrong but feels compelled by some other force and can’t control the impulse

B. Blake v. United States (1969, p. 885): “substantial capacity” to appreciate wrongfulness or conform conduct to the law

1. ∆ bank robber had long history of mental illness, but he knows he’s robbing a bank

2. Court adopts MPC formulation: as a result of a mental disease

a. Perpetrator lacks substantial capacity to appreciate the wrongfulness of his act or conform his conduct to the law

3. Substantial capacity: ∆ knew in some sense it was against the law, but he just felt he had to, so he couldn’t quite know how wrong his behavior was

4. Possibility he really didn’t appreciate the wrongfulness

a. He knows in a verbal sense it was wrong, but not in an emotional moral sense

5. Much more favorable to ∆ than M’Naghten test

a. Usually relies on expert testimony

b. Defense is often hopeless to present unless you have expert testimony that there is mental defect and it is related to behavior in this case

6. At the time, insanity defense was a “reasonable doubt” defense in the federal system

C. United States v. Lyons (1984, p. 890): substantial capacity to appreciate wrongfulness

1. 5th Circuit (same as Blake), drops off “conforming conduct” leg of the test

2. ∆ (indicted for trafficking narcotics) claims he was rendered insane as a result of his addiction to pain killers

a. He presented it as “addiction plus” creating mental illness

3. Addiction can be viewed with voluntary intoxication: we already said voluntary intoxication is not a defense

4. Problem with “conforming to the law” part of the test: makes it too easy to assert the defense, especially if it’s a reasonable doubt defense

a. Public and political system don’t want it to be that easy

D. Congressional Response to Lyons (narrows insanity further): 18 USC §17(a), p.895

1. Affirmative defense: if ∆ as a result of severe mental disease or defect was unable to appreciate the nature and quality or wrongfulness of his acts

a. They’ve taken the M’Naghten test and put a psychiatric surface on it

2. Does not require that ∆ knows that its wrong or doesn’t know the nature or quality: just requires an inability to appreciate the wrongfulness or nature and quality

a. ∆ may know what he’s doing, verbally speaking, but not get it emotionally

b. But you have to establish that and carry the burden of proof as the ∆

3. General present status in the states: 

a. Burden of proof is on ∆ in most jurisdictions to establish that he had mental disease at the time of the act so that he couldn’t appreciate the wrongfulness or nature and quality

b. Law shifts back and forth on this all the time

E. State v. Crenshaw (Wash. 1983): no defense when ∆ thinks an act is right but illegal

1. ∆ claims his religion required him to kill his wife when he thought she was unfaithful

2. ∆ understood nature and quality of his acts, but did not think they were wrong – he still loses

a. We don’t want people with different beliefs just getting off because they have those beliefs

b. He doesn’t clearly have a mental disease, although we may think that he’s crazy

c. Court says that what’s important is that he knew it was against the law: they care more about that than the fact he didn’t think it was morally wrong

3. Note: Chevigny thinks there’s something inadequate about this formulation with a lot of insane people

a. Blake knew he was robbing a bank and understood what it meant, but he felt he had no choice but to do it

F. Definition of Disease

1. Medical definition is important, but NOT dispositive

2. Definition is ultimately LEGAL – that drives psychiatrists nuts

a. They find it difficult to talk about if the person could appreciate the nature and quality of his acts

3. Law is concerned with deterrence and blameworthiness, NOT determining if the person needs treatment

4. The test for insanity is quite restrictive: is ∆ substantially unable to perceive or understand reality

a. Everyone agrees that the test must be narrow

b. Drive is to exclude any case where there could be a possibility of deterrence







