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Basic Purposes of Criminal Law:


-
Protect from injury to person/property


-
Keep order in society


-
Set/uphold norms

I
Why the state assumes criminal law enforcement duties

A
Establishes the power of the state


1
Seeks to further states future existence



2
Protect the interests of the state(tax law)


B
Enforcement of one set of societal norms 


C
Efficient form of dispute resolution


1
State can punish w/o being a victim (state is a 


disinterested authority)



2
Discourages vigilantism, vengence, vedetta



3
Consistency/predicability of punishment/enforcment through 


one set overt/objective rules.



4
Easier for state to punish (provision of jails, enforcment 


officials, more punishment options)




II
Why Punish

A
Retribution - Righting of the balance, payback of moral debt.



1
Reasoning:



a
Backward looking



 
b*
Stigmatizes offender (much more than simple 



restitution) 




c*
Express Community disapproval/condemnation




d*
Reaffirm/Emphasize societal norms




e
Restitution alone does not pay back society as a whole 



for the moral transgressions of the offender.




f
Just Desserts



      (* = may be considered a reason to punish in itself)





2
Types:




a
Strong (Kant);  Justice = Equality.  





i
An eye for and eye, directly proportional.  





ii
Punishment should not be used to promote any 





societal good aside from equality.





iii  Moral culpability is necessary and sufficient for 




punishment. 




b
Weak (Morris); Citizens have equal assumption of 



benefits and burdons of behavior w/in society.  



i
Punishment should maintain societal norms/order.





ii   Should be used to control dangerous induviduals.  



3
Retribution can be seen as a backward method of deterrence 


because through the use of deterrence potential criminals 


see that norms are being set, and criminals are being given 


their just desserts thus it might not be wise to violate 


those norms.



4
In most cases retribution does not fit the crime but rather 


the criminal because punishments are tailored to the 


criminal by way of mitigations....the only way to avoid this 


is the use of determinant sentanceing.


B
Isolation/Incapacition of offender 



1
Reasoning:





a
Foreward looking




b
preventative/protective of society



2
Types:



a
Selective; induvidualized sentances based upon the 



probability that the offender would commit the crime 



again.  





i
Ethical?; punishment for future crimes?





ii
Poor statistical correlation between the judgement 




that a offender will repeat and actual repitition.





iii
Punishment doesn't fit crime but rather fits 




criminal, clashes with retribution.





b
Collective; everyone convicted of a crime will receive 



the same punishment.



4
General Problems:



a
Expensive




b
Overcrowding




c
1st time offenders?


C 
Rehabilitation/Reform of offender


1
Reasoning:



a
Foreward looking




b
preventative/protective of society




c
use of prison to improve society rather than simply to 



exact retribution from offenders to society.




d
tries to look at what is best for society as a whole.



2
Problems:



a
low deterence value




b
rewards crime - prisoners gets treatment other non-



criminal members of society would not get, Unfair 



distribution of scarce public resources.




c
Prison has proved to be an ineffective means of 



reforming criminals, it may make them worse.




d
Can be harsher in terms of time than simple 



retribution.



D 
General Deterence of all those in society


1
Problems:



a
Punishment may not be proportional the crime 



(farebeating = 1 year in prison)




b
Innocent persons may be punished as scapegoats





(this is not necessarily unjustifiable - we may seek to 



punish severly in a high profile case so as to get the 



message of deterance out to the general public.) 


E
Specific deterence of offender


1
Problems:



a
Stats show greater punishment may not deter future 



criminal activity.




b
Swiftness and liklihood of arrest and conviction may be 



a greater deterrent; all criminals beleive they will 



not be caught. 


F
Paradox:
We may impose heavy penalties to deter minor/easy 

crimes but we also may impose heavy penalties for more serious 

crimes for the purpose of retribution.

III
Why do we punish white collar crime less severly:

A
Victim is less distict (though there is still a very real victim 

so there should be an instinct for retribution).



1
Victim is likely to be a large corp. or the gov't



2
Criminal may have accomplished his crime against the victim 


by some unfamiliar and not overtly offensive method.


B
We can identify with the temptation (available money) and the 

criminal (middle/upper class white male).


C
Capitalistic society encourages such activities; we respect it.

IV
Why do we not punish crimes through payment of tort type damages:


A
Offender is often judgement proof, others may be able to easily 

pay, making severity of punishment vary inversely to wealth.



1
Criminal law seeks to punish/protect all equally so monetary 


recovery is not really a fair way to accomplish this.



2
For criminal, law offenders and victims should have the same 


rights/responsibilities regardless of economic status.



3
Crimes are considered not just to be offences not just 


against the victim but to society as a whole; theory behind 


the righting of moral wrongs behind retribution.


B
It is difficult or impossible to place a price on the value of 

not being deprived of the right to not be violently attacked or 

any other crime.

V
NYPL 1.05 - General Purposes of Penal Law

1
condemn, forbid, and prohibit conduct that is harmful to 

induviduals and society.


2
give fair warning of nature of prohibited conduct and sentances.


3
define the act or ommision and the mens rea necessary for 

offences.


4
differentiate between serious and minor crimes and their 

penalties.


5
provide appropriate public responses to the consequences of 

offences.


6
provide public safety through deterrence, rehabilitation, and 


incapacitation. 
VI
What We Punish

A
Three basic principles limiting distribution of punishments



1
There can be no crime w/o fault (see mens rea, culpability)



2
The court cannot create ex-post facto laws, expand old 



crimes to include new activity, or use vague statutes to 



charge criminality.  



a
There can be no crime w/o positive law (function of the 



legislature), otherwise too much power would be placed 



in the hands of the courts/prosecutors.




b
Laws must not be so vague that they give no warning of 



which actions are forbidden, or that they allow for 




discretionary enforcement (especially if enforcement is 



against non-blameworthy acts).




c
One must be able to conform their behavior to the law.



3
Punishment should be reasonably proportional to the 


seriousness/minorness of the crime.




a
If one acts in a blameworthy manner the degree of 



culpability can vary according to what law defined 



degree the wrong is committed.   


B
Criminal law punishes acts (and omssions, though with these 

intent is hard to prove) that cause harms to others which are 


likely to give rise to especially where tort law cannot 



compensate or redress the wrong. Need:



1
Effect on society


2
Civil actions won't work


3
Feeling in society that there is need for sanction

C 
Criminal law enforces morals where there is a threat to society 

generally and an injury which society in general feels needs to 

be redressed.



1
Paternalism comes into law in protecting the safety of those 


in society;  It is in the interest of society as a whole 


that people avoid injuring themselves.




a
These injured people could become a burdon on society.




b 
Their behavior leads to other crime which is also a 



burden on society.



2
Criminal law will most often punish perpetrator even if 



victim does not seek retribution for the good of society 


(see 'why we punish').



3
The state has the broadest power to decide what is harmful 



to society as a whole and thus reserves the right to be 


stupid.


D 
Victimless Crime(seatbelt laws, consentual sodomy, drug use, 

prostitution)



1
Are enforced for paternalistic reasons; for the good of 



society.



a 
for a victimless crime there is need for more than just 



a moral condemnation, there must also be some proof of 



an actual harm.




b
where victimless crimes enforce a norm there must be a 



consensus that it is a appropriate norm to enforce. 




c
Reasons for victimless crimes:





Wolfden (174):





i
Protection of young and the mentally deficient.




ii
Preserves public order/decency




Delvin (175):





i
Enforces moral principles.




ii
Established morality helps create good gov't.




iii
General disgust on the part of soceity should 





carry some weight.




iv
Society should not condone harm to the self.




Other





i
Prevents leading to further crime.




ii 
Avoids the person becoming a burden on the state.



d
Problems with victimless crime:





Kadish (181)





i
Lack of enforcement destroys legislation.





ii
Enforcement creates an unhealthy atmosphere for 





police to work in which invites intrusion into 





privacy. 




iii
invites corruption and discretionary/malicious 





enforcement.

E
In reality legislatures can criminalize almost any anti-social 


act without violating the contitution.


1.
Criminal law is one method to create new norms in society by 


forcing people to conform their behavior to a new standard. 


(ex. the attempt at prohibition.)


F
Status cannot be punished, there must be an act (drug addicts).

VII
Basics of Criminal Liability (NYPL 15) 

A
Standards of legality


1 
General:




a
Judges should not create new crimes that is the role of 



the legislature.




b
Common law crimes do not need a statute to convict.



c
No expost facto expansion of crimes or making 





punishments more severe after the fact.



d
Crimes should be defined with sufficient precision to 




serve as a guide to lawful conduct.(allow for creation 



of a norm) 





i
Should not through vagueness allow the punishment 




of innocent acts along with wrongful ones.




e
The discretion of police and prosecutors should be as 




limited as possible.


2
Purpose: to control the discretion of the state in attacking 


unpopular defendents and minorities.

B 
Generally: The elements of crime:


1
Culpable act/conduct (actus reus)



2
Culpable mind (mens rea)



3
Concurrance between 1 and 2



4
Harm to vitim/society



5
Causation of the harm by the act

C
Actus Reus - Voluntary act or ommission of an act which one is 


capable of performing.


1
Status is not an act (being a drug addict)



2
Possesion is only an act if there is knowldge of/conscious 


possession.



3 
Words alone may be actus reus (conspiracy, aiding/abetting.



4
Involuntary Acts - not punishable as actus reus because 



there can be no deterrence to an involuntary act.



a
Reflex/convulsion




b
Unconsciousness/sleep




c
hypnosis (not in all jurisdictions)




d
body movement not a product of actors own will

 

5
Not-Voluntary Acts - The actor had no desire to do the act 



but did it anyway (duress).




a
This not a complete defense 




b
It is a defense but one may still be subject to 



criminal liability.



6
Voluntary does not = intentional (if I shoot you w/o 


realizing the gun is loaded I have actus reus w/o mens rea).



7
Ommission - absent a duty there is no liability for failure 


to act.



a
For actus reus




i
There must be a duty to act





ii
One must have the ability to perform the required 




act.




b
Exceptions to the rule of no liability for ommision:




i
State imposes a legal duty





ii
Special relationship exists between [d] and victim 




(parent/child).





iii
A legal contract imposes a duty (lifeguard).





iv
Where [d] has voluntarily or involuntarily exposed 




victim to/created some danger.





v
[d] voluntarily assumes care of victim (cannot 




begin to assist and then leave victim in a worse 




condition).




c
Failure to continue life support/necessary medical 




treatment for a terminally ill patient - Policy 





Considerations:





i
This is the boarderline between positive act of 




killing and a decision not to continue to strive 




to save him. 





ii
Do not want to legislate morality through criminal 




law.





iii
When help is useless, do not want to force action.





iv
Court may not be able to clearly decide medical 




decisions; out of their area of expertise.





v
Family members may be able to consent to ending 




treatment if dying person cannot.




d
Good Samaritanism - Policy considerations against:





i
Too great a duty on bystanders





ii
Don't want to legislate morality by criminal law.





iii
Don't want to require help where it is useless.





iv
Conflicts with our basic autonomy.


D
Mens Rea - Culpable state  of mind;  mental state or level of 


intentionality required by law for a blameworthy act.


1
elements of mens rea:




a
conduct




b
circumstances




c
result




d
(motive is irrelevant to criminal liability)


2
Four levels of culpability: NYPL 15.05



a
Purposefully (NYPL - Intentionally): 





i
The actor's conscious objective is to cause such 




result or to engage such conduct as is prohibited 




by law.





ii
Motive is irrelevant.





iii
In some cases intent may be inferred (presumed) 




only from
manifest actions as a means of deterring 




certain risky actions (attacking a police officer 




even though one does not know he is an 




officer...see srtict liability.





iv
Note that intent to omit an duty required by law 




is more difficult to prove.




b
Knowingly: 





i
Actor is aware that it is practically certain  




(high probability) that the conduct will produce 




the prhibited result.





ii
Uses a subjective test





iii
Deliberate ignorance (willful blindness) and 




positive knowledge are equally culpable. (true 




ignorance may be a defence, the question is, does 




ignorance take away the criminal element of the 




act...see mistake of fact/law)





iv
People very often intend somthing that is far from 




what they know to be the natural and probable 




result of what they are doing.




c
Recklessly:




i
A conscious disregard of substantial and 




unjustifiable risk that such result will occur or 




that such circumstance exists.





ii
The risk must be of such a nature and degree and 




nature that the conscious disregard thereof 




constitutes a gross deviation from the standard of 




care that a reasonable person would observe.





iii
Ignorance of such risk because of voluntary 




intoxication is not a defense.





iv
MPC holds that a person must be aware that his 




activity poses a risk thus it is a subjective 




test as to whether the person beleived that there 




was a risk.





v
All circumstances known to the [d] must be taken 




into account in assessing the unjustifiability of 




risk including motive.




d
Negligence (NYPL - Criminal Negligence):





i
Actor fails to perceive the creation of or `




inadvertantly creates a substantail and 




unjustifiable risk that the prohitbited result or 




circumstance will take place.





ii
Actor ought to know of the situation 





iii
There is a gross deviation from the standard of 




care of a reasonable person.(Civil neg. is not 




gross)





iv
Objective standard of care - what a reasonable 




person would do in the same situation.





v
Where an NYPL statute does not specify a mens rea 




necessary for blameworthiness it is assumed to be 




negligence (MPC requires at least recklessness; 




other courts read into the statute to see what it 




was attempting to do/prevent)



3
Policy:




a
By requiring different levels of mens rea for different 



crimes and different levels of crime the courts justify 



different levels of punishment.  Punishment is more 



subjective, fits the actual blameworthyness of the 



criminal not just the seriousness of the act committed.



4 
Levels of Intent:



a 
General Intent - need to prove only that [d] intended 



to do that act whci the law prohibits not that [d] had 



intended the specific harm which ensued.




b
Specific intent - [d] intended to produce the precise 



harm which ensued or would have ensued if there had not 



been intervention. 



5
Strict Criminal Liability:



a 
Acts which for policy reasons require only actus reus  



to be criminal (NYPL 15.10).






i
All that is required is the voluntary 





performance of the act or omission.




b
The act itself is a crime (the underlying wrong is 



considered very serious - once you do such a wrong you 



proceed at your own peril) whether or not the actor had 



any mens rea beyond the intent to do the act.(no 





mistake defense)





i
Illegal act of corp. (CEO held responsible w/o 




knowledge/fault)





ii
Statutory rape (w/o knowledge of age)





iii
Assaulting a police officer (w/o knowledge of his 




being an officer)





iv
Felony-Murder (w/o intentional killing)




c
Policy:




i 
risk allocation





ii
ease of proof (to ease the path of prosecution).





iii
deterrence/regulation for society's benefit




d
Factors to consider in appling strict liability:




i
Was the additional crime which [d] is being held 





strictly criminally liable for within the scope of 




the risk of the underlying wrong? (ex. statutory 




rape is within the scope of the wrong of carrying 




off a girl w/o her parents permission;  arson is 




not w/in the scope of stealing rum even if [d] 




accidentally sets a fire while doing so)





ii
Is a specially protected class that which is 





offended by the wrong (girls under 16).  Desire of 




the gov't to protect a status or class.





iii
Seriousness of the underlying wrong (or is there 




any underlying wrong done intentionally at all)





iv
Level of difficulty in proving a criminal state of 




mind as to the wrong.




v
Level of desire to Deter




vi
Seriousness of the resulting crime when compared 





to the underlying crime.




vii
Level of penalty (high penalty strict liab. is 




seen as dangerous/not proprtional).





viii
Alternate venues of punishment?



e
Chevigny is anti-strict Liab. because negligence based 



criminality is better at deterring/remedying problems 



since a negligence finding implies that the [d] 



could/should have avoided the problem....negligence 



encourages a higher standard of care, strict liab. does 



not.





i.
Also the basis for assingning blame should, 




according to the basic precepts behind our 




criminal law, be blameworthiness; a procedure 




which takes the question of blameworthiness out of 




law doesn't seem very just.



6
Mistake Of Fact (NYPL 15.20.1):  A person is not releived of 


criminal liability for conduct by a mistaken beleif of fact.



a
Exception:




i
where such mistake of fact negatives the culpable 




mental state (mens rea) required for conduct 




to be an offence.





ii
where such mistake is reasonable 





iii
(Specifically NYPL) where such mistake is 




allowable by the applicable statute as a defense.




b
In general, mistake is never a defense for 






strict liability or general intent crimes.  Mistake may 



be seen not as a complete defense but rather as a 



mitigating factor to the gravity of the criminal 



offense committed.



7
Mistake of Law (NYPL 15.20.2):  A person is not releived of 


criminal liability for conduct because he engages in such 



conduct under a mistaken  beleif it does not, as a matter of 


law, constitute an offense, even if such mistake is made in 


good faith and is reasonable.  




a
Exception NYPL (Added):





i
Where such mistake is made in reasonable reliance 




upon a statute or enactment;  





ii  
an (mistaken) administrative order or grant of 




permission;  a judicial decision of a federal or 




state court (later reversed - would be ex post 




facto prosecution);  





iii 
an (incorrect) interpretation of the law relating 




to the offence as issued by a public servant, or 




administative body legally charged with the 




responsibility of administering, enforcing, or 




interpreting the such law.





iv
If there were not this exception enforcement of 




the law in such cases would be entrapment.




b
Ignorance of law is not a defense, mistake of law based 



on a reasonable reading of statutory or official 





statements as to intepretation may be a defense.



c
Model Penal Code Approach: page 1139  




d 
Policy:




i
Discourages flood of good faith misinterpretations 




of admittedly complex statute.





ii
If the mistake of law claim is allowed as a 




defense the law which the upon which the claim was 




made may change in scope; (changes/lessens who it 




applies to or what acts it applies to) If the 




court finds a strong policy reason for not 




changing the law it will avoid allowing a mistake 




of law defense.  




e
Mistake of object of law may also be a defese.




i 
Ex. if the law protects the property of others and 




you violate it in the mistaken but reasonable 




beleif that the property is your own. 





ii 
For such mistake to be reasonable it must not be 




negligent or reckless. 





iii
This is really a mistake of fact.




f
Where crimes require a specific intent to violate the 




law mistake of law will be a defense.



g
The Cultural Defense: claiming by [d] that acts 





criminalized by U.S. law are legal parts of his culture 



from some other country and thus there was no intent 




for the crime.




i 
Not a valid defense (especially where there is 




serious harm to others)





ii 
It is a policy decision to enforce our laws on new 




immigrants and other foriegn visitors as they are 




afforded the rights and privaleges, while in our 




counrty, of our laws/constitution/law enforcement 




so they must also carry the resonsibility of 




living up to our legal rules.





iii
Members of other cultures do not have the right to 




infringe on the legal rights of other U.S. 




citizens because of their background.

VIII
Proportionality (ex. NYPL 1.05, 70)

A
Punishment must match the gravity of the harm;  differentiation 


between serious and minor crimes.


1.
What makes a crime grave?




a.
Culpability of state of mind



b.
Violence







c.
Crimes against certain classes of victims





i.
Police





ii.
Children




d.
The amount of harm done:





i.
Harm done to society (ex. selling drugs poses the 




threat of widespread drug addiction in society.)





ii.
Economic Harm




e.
Justifications?


2.
Rationale/policy:



a.
Retributive theory; we punish certain crimes more 



heavily because we feel that they are more deserving of 



punishment.




b.
Detterence theory; we seek to punish crimes more 



severly which are not likely to be discovered or are 



the most tempting.


 

c.
If the penalties are not proportional the the criminal 



law will be mistrusted as lacking justice.




d.
If the penalties are too strong the criminal law will 



be seen as harsh and society will have sympathy for the 



"victimized" criminal.




e.
Value of punishment must be greater than the value of 



the crime but graded so that criminals will choose not 



to commit crime or if they do they will not choose to 



commit a greater crime because they  have "nothing to 



lose."



3.
States' policy on how to punish each crime can vary widely 



w/out infringing on the rights granted in the constitution.



a.
The 8th amendment (cruel and unusual punishment) does 



not require strict proportionality in sentencing rather 



it forbids only extreme sentences that are grossly 



disproportionate to the crime.





i. 
The eighth prohibits excessive fines and a 




sentance for a crime is a fine.




b.
The current law of the land (as given by Kennedy, J. in 



his concurrant opinion in the Harmelin case.) as to how 



one is to determine cruel and unusualness is by 





examining:





i.
The gravity of the offense.





ii.
Comparison of similarly grave offenses and their 





sentences within the same jurisdiction.





iii.
Comparison of similarly grave offenses and their 





sentences within other jurisdiction. 


B.
Proportionality and The Death Penalty.


1.
Possible Rationale:




a.
The Ultimate deterrence:




i.
It is inconclusive whether it actually deters.





ii.
Where there is the use of the death penalty in a 




jurisdiction it should be found that there is a 




reduction in death penalty crimes....some studies 




have found this to be so others have not.




b.
The ultimate incapacitation. (even eliminate 



possibility of crime while in prison.)





i.
For crimes such as murders committed while already 




serving a life sentance in prison there may be no 




other punishment available. 




c.
The ultimate retribution.




i.
Just desserts.





ii. 
Avoidance of vigilantism.





iii.
To express and reaffirm societies outrage and 




values.



2.
Other Arguments to consider:



a.
Error/irrevocability; 





i.
does the benefit to society warrant and outweigh 




the risk of putting innocent people to death.




b.
Sanctity of life




i.
Pro death penalty; the sanctity of life demands 




that those who kill should be put to death (for 




reasons 1a, 1b, 1c).  





ii.
Anti death penaly; the sanctity of live demands 




that the state not voluntarily participate in 




killing of additional person both innocent and 




guilty; state is getting mixed up in the violence.




c.
The process by which the death penalty is assigned 




lacks consistent administration.




i.
Not all death penalty crimes result in the death 




penalty.





ii.
With a punishment this severe such inconsistency 




brings into question the justice of the system.





iii.
Randomness of enforcement detracts from the 




deterrent ability of the penalty.



3.
Discrimination in the use of the Death Penalty:
 


a.
Certain minority groups make up a disproportionate of 



those who receive the death penalty.




b.
McClesky v. Kemp: Is this a violation of the 14th 



amendment equal proection clause?





i.
No, [d] must prove that there was specific acts of 




purposeful discrimination toward him in his 




prosecution/trial.





ii.
Nor does this represent and 8th amendment 




violation of due process because the risk of bias 




is inherent because of the discretion in jury 




system.  The discretion is there for the benefit 




of defendants and as such outweighs the problems 




caused by it's inherent biases in light of the 




safeguards already in place to minimize racial 




bias.





iii.
Courts argument seems to be "this is as just as we 




get."





iv.
Policy: if this case were allowed every single 




criminal conviction stands to be challenged on the 




basis of statistical evidence of discrimination in 




sentancing.




c.
Mandatory death sentaces for certain crimes does not 



help the discrimination problem because it simply 



pushes it out to the discretion of the prosecutor.





i.
Also the supreme court requires that the death not 




be a mandatory sentace because mitigating factors 




are not properly taken into account.  So the 




supreme court is mandating at least some 




discrimiantion.





ii
Also the jury is less likely convict a person 




where if they do he will definetly be sentanced to 




death.

IX
Homocide: GENERALLY (differs between jurisdictions)

A.
Defined as any Unlawful taking of anothers life.


B.
Grading of homocide:   



1.
Gradation of homocide is based on the level of mens rea, and 


other factors such as the status of the victim, the 


circumstances under which the act was commited, and the 


affirmative defenses a [d] raises. 




a.
Murder (usually malice aforethought)





i.
First Degree (usually with premeditation and 




deliberation or during a certain felony)





ii.
Second Degree




b.
Manslaughter




i.
voluntary (Intentional)





ii.
Involuntary (Unintentional; usually recklessly or 




negligently during a unlawful act)




c.
Other




i.
Vehicular (unintentional)

`



ii.
Negligent (unintentional)


C.
Elements Of Homocide:  Generally (see below for specific 

variations between jurisdictions)



1.
Actus Reus:




a.
an affirmative act by [d] that results in death.



b.
an omission by [d] where there was a duty that results 



in death.


2.
Mens Rea: (Malice Aforethought)




a.
Purposefully:  Actual intent to kill; [d] consciously 




desired to cause the death. 



 

i.
[d] may be deemed to have this level of intent if 




he did an act which [d] knew (subjective) was 





substantially certain to cause death.





ii.
Such intent need not be express but can be implied 




from the circumstances of the killing. (ex. Use of 




a deadly weapon.)





iii.
A proving of actual ill-will/malice by [d] toward 




the deceased is not necessary. 




b.
Knowingly:  Intent to do Serious Bodily Harm; [d] 




consciously desired to cause the bodily harm. (this 



criteria is not recognized by the model penal code.)





i.
[d] may be deemed to have this level of intent is 




he did and act which [d] knew (subjective) was 




highly likely to cause serious injury.





ii.
Serious Bodily injury; (The definition of this is 




usually, life threatening.)  






MPC definition page 1172.




c.
Recklessly:  Reckless Indifference to/disregard for 




Human Life: No subjective intent to kill or even to 




seriously injure but [d] acted in a manner that 





manifested extreme indifference to the value of human 




life.(Knew risk and took it anyway)





i.
The [d] by his recklessness demonstrated a 




depraved heart.





ii.
Test for depraved indifference seems to be that 




the [d] did not care if the person lived or died; 




virtually the intent that he die.




d.
Criminal Negligence.



e.
The intent to commit another crime. (see felony 





murder.)


3.
An actual death.


4.
Causation.



a.
Cause in fact.




i.
But for the act of [d] the death would not have 




occured.





ii.
[d]'s act is at least one of many in the causal 




chain leading up to the death.




b.
Proximate (legal) cause.




i.
The death is related closely enough to [d]'s act 




to render him criminally liable.





ii.
There must not be any intervening/superseding 




causes that break the causal chain between [d]'s 




act and the death.





iii.
An intervening cause will most likely break the 




causal chain if that cause is not a forseeable or 




natural result of the [d]'s act. (ex. when [d] 




left his victim unconscious in the road the fact 




that the victim was then run over and killed by a 




taxi is not a superseding cause because it is a 




forseeable and natural result of leaving someone 




in the road thus [d] will be causally connected to 




the death.)





iv.
Year and a day rule otherwise the death was not 




caused by [d].





v.
THE TEST is that of forseeability.

D.
Determining when a [d]'s acts were within the realm of 



reasonableness.(Used for examining if [d] was reckless/depraved 

indifference)



1.
The Salmond Test(444), Consider: 




a.
The magnitude of the risk to which persons are exposed. 


b.
The importance of the object to be obtained by the 



dangerous activity.



2.
To expose one to a danger disproportionate to the object is 


unreasonable.



3.
Chevigny Adds, Consider:




a.
[d]'s level of awareness of the risk.(to suggest 



recklessness at all [d] must have been somewhat aware 



of the risk) 




b.
The actual harm inflicted.


E.
Criminally Negligent Homocide: a failure to excercise the 

caustion that a reasonable person would have in similar 

circumstances resulting in a gross/substantial deviation from the 

standard of care w/o the actors awareness of the risk. 


X. 
Homocide:  Specifically Defined in Different Jurisdictions



A.
(NYPL 125 p.65a) Causing the death of a person (human being who 


has been born and is alive) or unborn child with whom a woman has 

been pregnant for more than 24 weeks (unless the womans life is 


at risk.


1.
Summary:




a.
Gradation





i.
Murder 1  (NYPL p.68a)





ii.
Murder 2
(NYPL p.67)





iii.
Mnsltr 1
(NYPL p.66)





iv.
Mnsltr 2
(NYPL p.66)





v.
Vehicular Mnsltr 1
(NYPL p.66)





vi.
Vehicular Mnsltr 2
(NYPL p.65b)





vii. Criminally Negligent Homocide
(NYPL p.65b)




b.
Does NOT require that murder 1 be committed with 



premeditation and deliberation.




c.
Does NOT require proof that murder be committed with 



malice aforethought.




d.
Mnsltr1 requires intent to kill or injure.




e.
Mnsltr2 requires recklessness




f.
Vhclr mnsltr1 requires knowlegde of no privalege to 



drive.




g.
Vhclr mnsltr2 requires negligence.






2.
First Degree Murder (NYPL 125.27):  




a.
With intent to cause the death of another person [d], 




who is over the age of 18, causes death to that person 



or a third person and....either....




i.
....intended victim was a police officer, on duty, 




and [d] did know or should have known 




this....or....





ii.
....intended victim was a peace officer 




(court/parole/probation officer etc.), on duty, 




and [d] did know or reasonably should have known 




this....or....





iii.
....the intended victim was an employee of a 




correctional facility engaged in his official 




duties, and the [d] knew or reasonably should have 




known this....or....





iv.
....at the time of the killing the [d] was in 




custody for a crime servig a sentance of at least 




15 years or had/was escaped/ing from such 




confinement....or....





v.
....the intended victim was a witness to a crime 




committed on a prior occasion and the death was 




caused to keep the victim from testifying, to 




exact retribution for testimony....or....





vi.
....the intended victim was a member of a crime 




witness's immediate family and the death was meant 




to prevent/influence the testimony of the witness 




or to exact retribution for such 




testimony....or....





vii.
....the killing was commited for hire....or....





viii.....the killing was committed while the [d] 




commiting or in furtherance of another felony 




(details see felony murder)....or....





ix.
....prior to the killing the [d] had been 




convicted previously of murder....or....





x.
....[d] acted inflicted torture upon the victim 




during the killing....or....





xi.
....[d] commited two or more killing in this state 




w/in 24months accoding to the same method or 




plan....





xii.
....the intended victim was a judge.    




b.
Affirmative Defenses (apply to both 1st and 2nd 



murder):





i.
Extreme emotional distress for which there was a 





reasonable explanation. (mitigates to 1st mnsltr 




because it takes away the element of intent)





ii.
The act was committed while in aiding a suicide. 




(mitigates to 2nd manslaughter.)



3.
2nd Murder (NYPL 125.25)



a.
Same intent as 1st murder....and....either....





i.
....[d]'s killing doesn't meet the requirements of 




1st murder....or....





ii.
....under circumstances envincing a depraved 




indifference to human life [d] recklessly engages 




in conduct which creates a grave risk of death and 




results in death....or....





iii.
....[d] acting alone or with others commits the 




killing during the commision of or in furtherance 




of another felony (see felony murder)....or....





iv.
....[d] being 18 years old, under circumstances 




envincing a depraved indifference to human life 




[d] recklessly engages in conduct which creates a 




grave risk of serious physical injury or death to 




another person less than 11 years old and results 




in that persons death.




b.
Same affirmative defenses as 1st murder except for with 



depraved indifference killing and felony-murder 



killing.


B.
California Penal Code (Text p.388)  Murder is the unlawful 



killing of a person or a fetus with malice aforethought.  



1.
Summary:




a.
Gradation:





i.
Murder1 - With malice aforethought, the willful, 




premeditated, and premeditated killing or felony 




murder (see specific list of appropriate felonies)  



ii.
Murder2 - All killings with malice aforethought 




not covered by murder1. 





iii.
Voluntary Mnsltr - Killing w/o malice during 




sudden quarrel or heat of passion.(ie. those 




things are mitigating to murder.)





iv.
Involuntary Mnsltr - Killing w/o malice in the 




commision of an unlawful act not equal to a felony 




or in the commision of a lawful act, which might 




cause death, in an unlawful or careless manner.  





v.
Vehicular Mnsltr




b.
Mens Rea: All Murder requires malice




i.
Malice may be express or implied.




ii.
Express malice = manifested and deliberate 






intention to take life.




iii.
Implied Malice = When there is no provocation or 





the circumstances show a malignant heart.





iv.
If there is express or implied malice according to 




this then there is the required Mens Rea of Malice 




Aforethought.




c.
Mens Rea: Murder 1 requires the act to be willful, 




deliberate and premeditated.




i.
BUT it need not be proved that the [d] maturely 




and meaningfully reflected on the gravity of his 




act.





ii.
This does imply that there should be some minimum 




amount of time necessary for premditation though.  




Courts have simultaneously held that there must be 




some amount of time necessary for premeditation 




and that no time is too short.  Some courts have 




seen that the choice to kill alone shows 




premeditation and intent both.  Opportunity to 




deliberate doesn't mean there was deliberation.





iii.
FOR ADDITIONAL NOTES ON PREMEDITATION SEE BELOW.





iv.
Willful deliberate etc. is not when the act is 




commited during the perpetration or attempted 




perpetration of another (specific list) 




felony....(Felony Murder 1)


C.
Pennsylvania Consolidated Statutes (Text p.389)  Criminal 



homocide is the intentional, knowing, reckless or negligent 


causing of death to another person.


1.
Summary:




a.
Gradation:





i.
Murder1 -
Intentional killing





ii.
Murder2 - Felony Murder 





iii.
Murder3 - All other Murders





iv.
Voluntary Mnsltr - Killing under passion resulting 




from provocation, or under an unreasonable beleif 




of the circumstances.





v.
Involuntary Mnsltr - Killing by doing a lwaful or 




unlawful act in a reckless or grossly negligent 




manner.





vi.
Causing or Aiding Suicide - Intentionally causes 




suicide by force, duress, or deception.




b.
Mens Rea:
No Malice Aforethought requirement.



c.
Mens Rea: Murder1 requires Intentional Killing.




i.
Intentional Killing is defined as that being 




Willful, deliberate and Premeditated.


D.
MPC (text p. 1171)
XI.
Problems With Premeditation:  Premeditation was was important for a 
finding of murder under common law; lack of it was a mitigation to 
manslaughter.  It is less imporatant today in view of the fact that it 
is generally noted that this basis does not necessarily assign the 
most liability to he most serious crime.


A.
A truly premeditated murder can be made to look unpremeditated.


B.
A person who is able to kill on the spur of the moment w/out 

consideration before hand may be more dangerous and wicked than 

he who premeditates (ex. Mercy Killings)....thus premeditation 

element doesn't seem to separate the crimes which are most grave 

from the lessor. 



C.
Premeditation may be adduced through examining how the murder was 

committed, prior acts, prior relationship.

XII.
Provocations which are mitigations to murder. (usually mitigate to 

voluntary manslaughter)

A.
Rationale - These provocations/extreme emotional distresses 


mitigate the crime of murder because they remove a portion of the 

mens rea that is necessary for murder making it less blameworthy.


B.
Types of provocations at common law: (no cooling time+Physical 


contact)


1.`
assault w/substantial physical injury


2.
mutual quarrel w/physical combat


3.
illegal arrest (implies physical contact)


4.
adultery with spouse/wife (only exception to physical 




contact requirement.)



a.
Supports the moral idea that extra-marital affairs are 



wrong....an effort to protect the family/protect the 



wife as property.




b.
In general adultery must be discovered physically in 



order to provide a proper provocation....truly a 



momentary passion mitigation.


C.
Aside from the common law definitions provocations may include 


anything found reasonable by a jury as a provocation. 

D.
Words are not allowed as a provocation because of the 

administrative problem of defining which words are provocative.



1.
This includes "fighting words" and racial slurs. 


E.
In general if there is "cooling off" time between the provocation 

and the crime, mitigation is not allowed....such a situation 

looks more like premeditation than action in the heat of passion.


F.
The question remains:
Since only some people would react 

violently to these provocations why should we reward those who 

can't control themselves rather than holding them to the standard 

of those who can?



1.
Indirect answer: These mitigating provocations are an 


overall benefit to everyone as a safeguard against 


prosecution for murder.


G
EED: (used in NYPL and MPC as a mitigation for murder) expands 

the realm of provocation.



1.
No need for a specific provocate act, there may be a build 



up, and not necessarily limited by a cooling off period.



a.
Chevigny thinks this mitigation was designed perfectly 



for battered wives/abused children who kill their 



abuser.



2.
NYPL Standard For Judging EED:



a.
Is there reasonable cause for provocation for a person 



in [d]'s situation under the circumstances as the [d] 



believed them to be?




b.
Was there provocation in fact?



3.
MPC Standard for Judging EED:





a.
Did [d] have EED in fact? (subjective)




b.
Was such EED reasonable?


H.
With any mitigation the question of malice, premeditation, and 

intent are moot because these mitigations are viewed as 

effectively nullifying the mens rea which such examinations is 

supposed to reveal.

XIII.
Felony Murder

A. 
Main questions: 



1.
What are the felonies which we consider predicate for the 



guilt of murder?  



2.
Did one of the felons actually cause/hasten death?


3.
Was the killing done in furtherance of the crime?  

B.
Generally;



1.
Where a homocide is committed during a the commision of a 



seperate inherently dangerous felony by any one of the 



perticipants (or is otherwise caused by a co-felon) the 



liability for a murder is imputed to all the participants in 


the underlying felony/attempted felony;  The intent to 



commit a felony unrelated to and other than the murder is 



sufficient to meet the the Mens Rea requirement for murder.



a.
The intent to commit the other crime is imputed to the 



killing, thus raising the seriousness of the killing 



along the gradaion scale to murder2 (in some 



jurisdictions murder1) and eliminating the need for 



accomplice liability to charge co-felons.





i.
This eases the burden on the prosecution by 






eliminating intent to kill and raises liklihood of 




conviction.




ii.
Is a form of strict criminal libalility in that 




the co-felons who did not actually kill are 




considered as having killed under the 




law....VICARIOUS LIABILITY.





iii.
The test is no longer that of forseeability 






(proximate cause) but simply of actual causation. 




(you take your victim as you find him, if he is 





more likely than average to die when you find him, 




too bad.)




iv. 
Make the finding of intent for the use of 




accomplice liability unecessary because the act of 




one felon imputes murderous intent upon all the 




co-felons.





v.
IF THE KILLING WAS INTENTIONAL AND THE FELONS ALL 




SHARED THE INTENT THERE IS NO NEED FOR THE FELONY-




MURDER RULE; THE FELONS MAY BE CHARGED WITH 




INTENTIONAL MURDER OR AN ACCOMPLICE TO INTENTIONAL 




MURDER AUTOMATICALLY.



2.
Issues:



a.
Inherent Danger Rule: Felony-Murder doctrine is usually 



only applied to Inherently Dangerous underlying 





felonies.




i.
Courts are split over how to evaluate the 




infherent danger in a crime; Examine the 




underlying crime in the abstract, or examine the 




underlying crime in view of the specific 




circumstances in which it was commited?





ii.
This question is mostly avoided because the 




underlying crimes which may predicate Felony-




murder are usually defined by statute.




b.
Merger Doctrine (most states):  Limits the possible 




undelying felonies only to those which independent of 




homocide. 




i.
ex. Assaut which results in death cannot be an 




underlying felony for a Felony Murder because the 




assault is bound up and inseperable from the death 




that results.





ii.
Where statute defines which felonies can be 




underlying there is no need for the merger 




doctrine.




c.
Red Line Rule:  Felony-Murder is restricted to the 




killing of parties other than co-felons.




i.
Aim of Felony-Murder is to "punish" the killing of 




law officers, victims of the underlying crime, and 




innocent bystanders.





ii.
Some courts have held that felons can be found to 




cause deaths to people by the action of third 




parties in furtherance of their felony.  (ex. 




felony murder would be applied where a bystander 




was shot by a cop during a shootout with a 




felon.)(opposite of merger rule.) 





d.
Agency Rule:  The actual killer must be yourself or a 




co-felon (acting in concert or acting in furtherance of 



a common ojective) and not a victim, bystander, or 




police officer who is attempting to stop the felony or 



defend themselves.




i.
If the victim shoots anyone while defending 




himself it is not felony murder.





ii. 
BUT if felon takes a hostage as a human sheild and 




the hostage is killed it is a felony murder.




e.
Scope of risk/Proximate Cause Theory (the opposition to 



the red line rule and agency rule):  By their felonious 



activity felons bring upon themselves the risk of any 




killing which happens during the felony including the 




killing of co-felons.




i.
The pertinant question would be: Was the death as 




caused within the forseeable risk of the commision 




of the felony? 





ii.
According to this theory a felon can be charged 




w/the Felony-Murder of a co-felon who was killed 




by a police officer during the commision of the 




felony.





iii.
NYPL reads like the Agency Rule but the courts 






have leaned more towards the Scope of Risk Rule.




f.
The Homocide must be commited in furtherance of the 




underlying felony; if this requirement is not met a 



charge of Depraved Indifference Murder against the 



actual killer is an alternative. 



3.
Policy considerations behind felony murder:



a.
Desire to deter inherently dangerous felonies.





b.
Reduce accidental killings.




c.
Reduce use of deadly weapons/force during the 



commisions of the undelying felony.




d
Deter those engaged in felonies from killing 



negligently or accidentally




e.
Proportionality.



4.
Problems:



a.
Illogical;  Accidental killings probably don't happen 



more during inherently dangerous felonies than they do 



at other times.





i.
....so how can a justification of the further need 




to deter such crimes be made?





ii.
How can we say that an armed felon committing an 




inherently dangerous felony is more blameworthy 




than an armed felon commiting a non-inherently 




dangerous felony....they both seem to be taking 




the same additional risk by arming themselves. 




b.
When such accidental killings do happen during these 




inherently dangerous felonies they are still NO MORE 




BLAMEWORTHY than any other type of accidental killing.




i. 
The theory is that they are more blameworthy 




because the Felon has somehow automatically risked 




such a killing by his felonious act.





ii.
BUT if such a risk was taken by the Felon 




shouldn't he be charged with reckless/depraved 




indifference to human life murder?  There seems to 




be no need for the Felony-murder rule. 




c.
Overall strict liability for any crime often considered 



to be dangerous to the ability of the courts to do 



justice because it disallows for mitigating factors, 



and thus, true blameworthiness to be examined.


B.
Specific Statutes:


1.
NYPL125.253: Felony Murder2



a.
He or any co-felon cause a death of a non-co-felon in 




course of, in furtherance of, or during immediate 




flight from the commision of:





i.
robbery





ii.
burglary





iii.
kidnapping





iv.
arson





v.
rape1





vi.
sodomy1





vii.
aggravated sexual abuse





viii.sexual abuse1





ix.
escape1/2




b.
[d] has an affirmative defense where he was not the 




only felon and....




i.
....[d] did not commit, command, request, 




importune, cause, or aid the killing....and....





ii.
....[d] was not armed....and....





iii.
....[d] had no reasonable ground to believe that 




any of the other felons were armed....and....





iv.
....[d] had no reason to believe that any other 




felon was likely to cause a death or serious 




physican injury.




c.
No other affirmative defenses.  




d.
NOTE: the felon/co-felon requirement of the above seems 



to suggest adherence to the agency rule but in 1993 




(State v. Hernandez) the NY Court of App. held a 





felony murder conviction where a police officer was 




killed by a fellow police officer during a gun battle 




with felons.




i.
The rational behind this was that the accidental 




death was CAUSED by the gun battle which was 




CAUSED by one or more of the felons IN FURTHERANCE 




of the underlying felony.





ii.
Thus the NY courts apply the Scope of Risk Rule by 




transferring cause back to the felons.



2
NYPL125.27vii/viii: Felony Murder1



a. 
Same as Felony-murder2 except:





i.
burglary is restricted to 1st or 2nd degree only. 





ii.
kidnapping only 1st





iii.
arson only 1st or 2nd





iv.
aggravated sexual abuse only in 1st





v.
escape only in 1st





vi.
Addition of Murder2 to the list of underlying 




felonies.





vii.
Added requirement that [d] had commanded the 




killing or a killing be done by a co-felon.




b.
Thus in NY one cannot be held liable for Felony-Murder1 



if the murder was an accident by his hand or the hand 



of his co-felon. 





c.
There are no affirmative defenses.



3. 
California Penal Code (p.388):  Felony-Murder1 with 


enumerated set of undelying crimes.



4.
Penn Consolidated Statutes (p.390):  Felony-Murder2 if [d] 


was a principle or accomplice in felony during which the 


killing occured.



5.
MPC no felony-murder rule. 

XIV.
Rape 


A.
Unlawful sexual intercourse with a female w/o consent.

B.
Elements:


1.
Intent (SPECIFIC INTENT) to have intercourse w/o consent by 


either 



a.
Force or fear (degree of harm/fear vary between 



jurisdictions.





i.
use of physical force 





ii.
Threat, express or implied which provoke fear of 




immenant harm. 





b.
Where victim is not capable of consent.


2.
Actaul penetration.

C.
Consent: Words or actions, by a person who is competant, 



indicating freely given agreement to have sex.


1.
Consent is always a defense for rape.


2.
Common law always implies consent where the victim is the 



wife of the [d], thus under common law a wife could never 


bring a charge of rape against her husband.




a.
Policy:




i.
Women were viewed as property.





ii.
Enforcement/mens rea problems.





iii.
Gov't doesn't want to get involved in such family 




matters.




b.
The common law rule has been eroded:




i.
Some state allow forcible rape in marriage.





ii.
Some states allow rape where the husband and wife 




are not living together, where they are legally 




separated, or where one has filed for divorce.



3.
Reasonable mistake as to consent is a defense to rape 




because the [d] would thus lack the mens rea necessary for 



the crime.



a.
Courts had previously held that an honest beleif should 



be the standard because if a person truly does not 



beleive he is having sex w/o consent he lacks intent.  



Most courts find this too beneficial and hold [d] to at 



least a reasonable standard of care because of the 



differences in perception of rape between men and 



women.



4.
Different states require different levels of mens rea in 



relation consent.



a.
MPC requires at least recklessness as to consent.




b.
NYPL requires at least negligence as to consent. (see 



below). 





iii.
Most states allow the husband to be an 




accomplice to rape if he assists another in raping 




his wife.




c.
Prof thinks that a major problem with Rape is that 



there is no difference in grading for Rape where the 



mens rea was only negligence or recklessness rather 



than intent.





i.
For policy reasons there should be some 




diferentiation.





ii.
The possible policy reason for a lack of 




grading is that the mens rea is so difficult 




to prove accurately. (ie. we use 




circumstantial evidence of physical force to






prove intent.)  



5.
A finding of rape on the basis of lack of consent alone only 


occurs when such consent is not possible not legally 




permitted (where the victim is not competant to give 


consent).  In these cases reasonable beleif as to consent 


cannot be a defense. (Strict Liability.)




a.
When victim is under age consent is not legally valid.




b.
When victim is legally incompetant consent isn't 



legally valid.




c.
When victim is unconscious or otherwise helpless and 



unable to communicate consent.




d.
Sometimes when consent is obtained by fraud/deception 



that consent is not found to be legally valid. 


D.
Force or Fear:  Proof of this eliminates consent thus the crime 


is established.(inaccurate means for ascribing intent in 

borderline cases, where force/fear is questionable.)  



1.
THE FORCE NECESSARY TO FIND RAPE CANNOT SIMPLY BE THE FORCE 


OF THE PENETRATION;  THERE MUST BE SOME OTHER ANTECEDENT OR 


CONCURRENT FORCE WHICH CAUSES THE VICTIM TO ALLOW THE 




PENETRATION. (this is the difference between criminal rape 


and non-criminal seduction.)



2.
Traditionally rape was found not to exist where the woman 



had not physically resisted (sometimes "to the utmost").  



3.
This requirement has been drastically eroded.




a.
Most states now require reasonable resistence 



considering the circumstances. 





i.
In the face of force reasonable resistance may be 




none at all.  Once force is established there is 





no need for resistance because the proof of the 





mens rea is clear. (the usefulness of the issue of 




resistance is only to determine whether the act 





was by force.)




ii.
Words alone can be reasonable resistence. (ex. 




No.)







iii.
MPC points out that resistance may risk further 




harm to the victim and there is no reason to let 




the [d] evade culpability because his victim 




failed to resist. (If I just give my wallet to a 




person who demands it and appears to me to be 




threatening, isn't that person still a mugger.)




b.
Most states still do require that the victims fear of 




harm be reasonable in order to completely eliminate her 



duty to resist.




i.
Thus Reasonableness usually excludes non-immenant 




threats and may exclude implied threats, duress, 




non-physical threats.





ii.
BUT other courts have applied a subjective test to 




the question of whether the fear eliminates duty 




to resist. 



4.
Some states have eliminated the resistance requirement 


completely relying on the requirement that the act be 


commited by forcible compulsion or force.





5.
Fewer states have eliminated the requirement for force or 


fear entirely and hold that some form of sex crime (usually 


of lesser degree than rape) occurs any time there is 


unconsensual sex.  




a.
This seems to swing the question of resistance in rape 



too far in favor of the victim for.




b.
Would be a strict liability standard: any act after a 



"no" is taken at the [d]'s own risk.





i.
Proof problems;  Whose story would the courts 




believe.





ii.
The underlying act of sex is not wrong so strict 




liab. is not justified.  


E.
Issues:


1.
What is force/threat?



2.
Where is the line between inducement and threat?



3.
What is the undelying harm?



4.
How is the state of mind of the perpetrator imporatnt?



5.
How should punishment be varied as notion of force, state of 


mind, and harm changes?




a.
Prof. thinks rape should be graded.


F.
NYPL: ((130, p.71) Any Penetration


1.
Marriage is a defense to all rapes.



2.
Requires Lack of Consent:



a.
From forcible compulsion by use of Physical Force.



b.
From forcible compulsion by use of Threat.




i.
express or implied which places a person in fear 





ii.
of immediate death or physical injury to himself, 




herself or another person. 





iii.
that he, she or another person will be immediately 




kidnapped.




c.
From incapacity to consent




i. 
Less than 17 





ii.
Mentally defective





iii.
Mentally incapacitated





iv.
Physical helplessness


G.
MPC: (art.213, p.1177) Any male/female penetration


1.
Marriage is always a defense.




2.
Requires Lack of True Consent



a.
From his compelling her to submit by force.



b.
From his compelling her to submit by threat to anyone 



of:




i.
imminent death





ii.
imminent serious bodily injury





iii.
imminent extreme pain





iv.
imminent kidnapping




c.
From his substantial impairment of her power to 





appraise or control her conduct by administering drugs, 



intoxicants, or other means for the purpose of 





preventing resistance.
 


d.
From her lack of capacity to consent 





i.
Because she is less than 10





ii.
Because she is unconscious.

XV.
Inchoate/Anticipatory Crimes

A. 
Attempt (NYPL (110 p.59, see(40.10 p.18; MPC (5.01 p.1156)



1.
Definition (NYPL):  A person is guilty of an attempt to 



commit a crime when, with intent to commit a crime (mens 



rea), he engages in conduct which tends to effect the 




commission of such crime (actus reus).




i.
Note that Aiding & Abetting as unlike Attempt is 





not a completed crime in itself. 



2.
In General:  Attempt is an intentional act which is a crime 


in itself prior to the completed actual crime. 



a.
Policy:




i.
Specific deterrence: [d] will be deterred from 




trying repeatedly until he succeeds.





ii.
General Deterence: Public will see that it's not 




even worth it to try.





iii.
Incapacitation: The person who attempts has the 




same mens rea as he who succeeds and thus us in 




equal need of incapacitation.




b.
Most Attempted Crimes are punished less than those that 



are completed.




i.
This is irrational when only considering mens rea 




because attempted criminals have the same mens rea 




as full criminals. 





ii.
This is irrational when considering deterrence 




because the desire to deter the actual commision 




of the crime and the desire to deter a genuine 




attempt to commit the criome should be the same.





iii.
This is because punishment of attempt is directly 




related to level of harm; thus it is a punishment 




based on retribution.





iv. 
There are exceptions to this generality where the 




enormity of the crime is considered so great that 




in order to deter the attempt is punishable as the 




completed crime; in NY: attempt to sell drugs, 




attempt to murder a police officer.



3.
Required Mens Rea:  




a.
In the majority of jurisdictions (incl. NY) [d] needs 




specific intent to commit the crime (even if for the 



completed crime a lower mens rea such as recklessness 



would be sufficient.)





i.
This limits scope of liability (ex. driving 




recklessly without killing is not attempted 




murder, but if I try to run you down with my car 




with the intent to kill you it is attempted 




murder.)





ii.
MPC lowers required intent to knowledge that a 




criminal act is likely to happen. (ex. shooting 




into crowd without intent to kill but knowledge 




that bullets kill is attempted murder.)(Chevigny 




Likes this approach)






b.
There is always attempt as long as [d] specifically 




intended to commit the crime and it could have been 




committed if the cirrcumstances were as [d] believed 




them to be.(NYPL 110.10 p.60)





i.
There can be no defense of legal or factual 




impossibility or of mistake of fact as to such.





ii.
On the other hand there is no attempt where there 




was no possibility of the crime if the 




circumstances were as you beleived them to be .





iii.
Very subjective.




c.
Thus it seems impossible to have a crime such as an 




attempted negligent or attemped reckless crime. 



4.
Required Actus Reus:



a. 
NYPL requires [d] to engage in conduct which tends to 




effect the commission of such crime. 





MPC requires [d] to engage in condust constiuting a 




substantial step toward the commision of the crime.




i.
This corroborates the firmness of [d]'s specific 





intent.





ii.
As opposed to requiring that the [d] have commited 




the last "proximate act" prior to the completion 




of the crime this rule allows the potential 




criminal to be apprehended/charged at an earlier 




stage. (this may further decrease danger to the 




public and police.)





iii.
Goal not to punish for thinking about a crime but 




rather to punish only those who come close to 




completion of the crime but not so close that they 




pose a danger to the public.





iv.
No finding is required as to whether the [d] would 




have desisted prior to the completion of the 




crime.




b.
Prof. Chevigny's Test:




i.
Have substantial steps been made toward the crime?





ii.
Do these steps unambiguously point toward the 




commision of a specific crime?





iii.
Do these steps unambiguously clarify [d]'s 




specific intent?




c.
There is no attempt where the [d] voluntarily and 




completely renounced (abandoned) his criminal effort.  



There is no attempt where [d] abandoned his criminal 




effort and took affirmative steps to avoid the 





commision of a crime if mere abandonment was not 





sufficient to avoid the harm. (NYPL 40.10(3), p. 18)




d.
Renucnciation is not a defense (because it does not 




eliminate mens rea) if:




i.
[d] believed he was going to get caught.





ii.
[d] beleived that for some other reason the crime 




had becoem to difficult to accomplish.




iii.
[d] decided for any reason to postpone the crime.




iv.
[d] decided to transfer the crime to another 





victim or another but similar object.



e.
There is always a tension between wanting to prevent 



completion and giving the [d] a chance to repudiate on 



his own.


B.
Attempt of Strict Liability Crimes?


1.
Yes, for reasons of extreme deterrence.



i.
Basic problem is how can someone be convicted of 



attempting to do (specifically intending to do) what he 



is unaware he is doing?



2.
Attempted Felony Murder - Yes, but difficult/awkward to 



prove.



i.
ex.
How can a [d] be convicted of attempting to kill 



when he had no intent to kill, did not try to kill, had 



no intent for there to be any attempted killing done by 



his co-felon and in fact his co-felon did not kill.



3.
Attempted Statutory Rape - generally not unless accompanied 


by assault, see p.592.



4.
Attempted Killing of an undercover cop - Yes, based on wish 


to deter attacks on a protected class.

C.
Other Anticipatory Crimes


1.
Most crimes either are inchoate or can be adjusted into a 


from where they are inchoate.(inchoate crime is charged 


where the behavior is incomplete.)




a.
In criminalizing such acts the state is attempting to 



stop various harms before they becme inevitable.



2.
Other NYPL anticipatory crimes:




a.
140.30 - Burglary3




b.
120 - Assault(attempted battery)




c.
165.35 - Jostling(attempted pickpocketing)




d.
240.35 - Loitering or Prowling




e.
Reckless endangerment




f.
Menacing




g.
Possession Crimes




h.
100 - Criminal Solicitation(with the inent that another 



person commit a crime [d] asks/solicits/commands that 



person to commit such a crime....attempting to get 



someone else to attempt a crime.  General difference 



between solicitation and attempt is that in 



solicitation the [d] is a secondary party instead of a 



primary party but [d] can be charged with both 



solicitation and attempt....the question is usually 



left to the jury.)

XVI.
Joint Responsibility 


A.
Accomplice Crimes: Acccessory Liability/Aiding and Abetting


1.
Generally




a.
All persons who aid and abett in the commision of a 



crime are principles under the law in that crime; Thus 



they are liable under the same penalties for the crime. 



(accessory-after-the-fact is usually liable for lesser 



punishment.)




b.
For there to be aiding and abetting liability the crime 



must always have been completed.




i.
The "actual criminal" need not have been convicted 




though.




c.
Aiding and abetting requires no pre-planning (no 



conspiracy.)




d.
Mens Rea: 




i.
aider/abettor must have the same state of mind as 




the "actual" criminal




ii.
aider/abettor must willingly take part in the 





crime....intentionally participate in bringing 





about the criminal act and want to do so.



e.
Actus Reus:




i.
Aider/abettor must actually actively assist in the 




criminal act (presence not enough).




ii.
Aid need not be a "but for" cause of the criminal 




act, it need only increase the chance that the 





crime be committed.




iii.
Aid need not be great. (ex. encouraging words are 




enough.)




d.
Generally (incl. NY) one cannot be liable for intending 



to aid in the crime's commision but for some reason 




failing to do so....lack of actus reus. 





i.
MPC allows attempt to aid. (still requires crime 




to be completed.)




e.
One cannot be liable for actually aiding in the crime 




without intending to so....lack of mens rea.(See 





Facilitation Below)




i.
BUT where the crime is very serious the courts may 




relax the Mens Rea  requirement to include 




'Knowledge and Participation' without actual 




intent for the crime to be completed.





ii.
ALSO BUT where you intend to aid one crime and in 




the commision of the first crime a second crime, 




which is the forseeable result of the first 




occurs, the courts may extend your mens rea to 




include intent to aid the second crime. (This is 




similar to felony murder in that the mens rea of 




the "actual criminal" is imputed upon the aider.)  





f.
Aiding Strict liability crimes




i.
Mens Rea need not equal that of the "actual 






criminal" but only be at least knowledge.




ii.
[d] must have knowlege of all the material facts 





about the "actual criminal's" activity.



g.
Aiding Felony Murder




i.
The courts are split about this because of much 




the same problem of "attempted felony 




murder"....the aider in this case would have the 




liability for murder imputed upon him because the 




law allows the liability of the "actual criminal" 




to be imputed upon the aider and the "actual 




criminal" had the liability for murder imputed uon 




himself.





ii.
There seem to be a few too many imputations here.





iii.
But then again,if the aider has the intent that 




the "actual criminal" commit an armed robbery and 




aids him in doing so, it is within the scope of 




the risk of that crime that a killing take place. 





iv.
Under NYPL the same affirmative defense for Felony 




murder would certainly be available to the aider 




as to the non-killing co-felon.  




h.
Vicarious liability:




i.
Legislatures can statutorily impose liabilities on 




people for the crimes of others without the 




considering the elements of actus reus or mens 




rea.





ii.
ex. Parents of minor children could be held 




criminally liable for the crimes of those children 




committed after the curfew hour.





iii.
The policy behind such statutes is to either put 




prssure on people to control the acts of other, or 




to deter people from entering into the specified 




relationship with other people by which vicarious 




liability becomes effective.




i.
There is no problem with finding that someone aided in 



the commision of a Negligent or reckless crime as long 



as the [d] intended to aid, did aid, and the crime was 



actually committed.


2.
(NYPL (20 p.8)
When one person engages in conduct which 


constitutes an offence, another person is crimianally liable 


for such conduct when actong with the  mental culpability 


required for the commision (of the crime) thereon, he 


solicits, requests, commands, importunes, or intentionally 


aids such a person to engage in such conduct.  




(NYPL (20.05) [d] is still liable even if the principles in 


the crime are aquitted or found not guilty or found to be 


legally incapable of committing the offense in an induvidual 


capacity. 




(NYPL (20.10) [d] is excempt from liability were his act 


though causing or aiding in the commision of an offense, was 


only incidental to the commision of that offense.




(SEE ALSO MPC 2.06 p.1140)


B.
Facilitation (NYPL (115)



1.
Fills the gap where mens rea of the aider is not clear.



2.
Elements:




a.
mens rea:




i.
Knowledge; the aider believes the crime is 






possible.



b.
actus reus:




i.
render aid or opportunity to commit the crime 



c.
The crime is actually commited


3.
Liability is for less than that of the person facilitated.


4.
The facilitator is still liable if the person facilitated is 


aqitted, not guilty, or not tried for the crime.


5.
The Test for whether an act is facilitation or aiding is 



whether the [d] had a stake (economic or moral) in the 



commision of the crime.

C.
Conspiracy


1.
An agreement between Two or more people to commit one or 



more crimes.(no time limit)



2.
Once it is shown that there is a conspiracy everything that 


each conspirator does or says in furtherance of the 




conspiracy is imputed to each other conspirator.



a.
If you participate in a conspiracy itending to commit a 



certain crime and a crime of greater gravity forseeably 



(Pinkerton Forseeability Doctrine; Scope of the Crime)




results from the conspiracy you can be held criminally 



liable for that greater crime. (this is true under 



federal law and in some states.)



3.
Actus Reus:



a.
The agreement to the plan itself.




i.
The agreement need not be express; an agreement 




may be inferred from the subjective circumstances 




of the crime.(all the state must prove is that 




there was a tacit, mutual, understanding between 




co-conspirators.





ii.
Plan/agreement cannot be proved by parrallel 





action alone; There must be concert of interest as 




well as concert of action to infer an 







agreement/plan.




iii.
There is no necessity for an overt criminal act to 




convict on conspiracy (though one is often 






required by law so as to avoid penalizing thought 




alone).




iv. 
Since only the agreement to an illegal act is 




required for conspiracy it is chargeable prior to 




attempt.



4.
Mens Rea:



a.
Plan to commit a crime w/intent to commit that 





crime.




i.
Complete knowledge of the conspiracy is not 






necessary; it is enough that the essential nature 




of the conspiracy is known.




ii.
Complete knowledge of all the other conspirators 





is not necessary, it is enough that [d] should 





reasonably (objective test) know that there are 





other conspirators necessary for the 







implementation of the essential nature of the 





conspiracy.




iii.
Knowledge of the existence of a conspiracy is not 




equivalent to participation in it.(no actus reus)



5.
There is no such thing as "attempted conspiracy". 



6.
Supplier of goods used for illegal purposes:



a.
For such a supplier to be considered a co-conspirator  



there must be knowledge (the mens rea) of the illegal 



use goods of services and an intent to further such use 



(the actus reus: tacit agreement).




b.
Intent may be inferred from knowledge of the illegal 



use of the legal goods when:





i.
The supplier has aquired a stake in the illegal 




venture.





ii.
There is no legal use for the goods/services.





iii.
The volume of business with the buyer is grossly 




out of proportion with the possible legitimate 




demand for the goods.





iv.
Sales for illegal use amount to a high proportion 




of total business.





v.
(Maybe, not a hard rule) Knowledge is that the 




good/service is to be used in a serious crime.




c.
Essentiall holding the supplier to a 'should have 



known' test under certain circumstances while still 



holding that knowlwdge alone is not enough for guilt; 



willful blindness seems to offer no defense.



7.
Scope of Agreement



a.
Spoke Conspiracy w/no rim: Each spoke has entered into 



a seprarate conspiracy only with the hub. 




i.
Spokes have no knowledge of the other spokes only 




knowledge of the hub.





ii.
Spokes have no concert of action or interest with 




the other spokes. (One spoke would not care if the 




other spokes fail in the intent of their 




conspiracy because he is not relying on them or 




helping them.)





iii.
If caught each spoke must be tried as a separate 




conspiracy.




b.
Chain Conspiracy:  The links have entered into one 




joint conspiracy in which they each play a role.




i.
Links either know of eachother or are reasonably 




aware that eachother are necessary for the 




objective of the conspiracy.





ii.
The links have concert of action and interest with 




eachother.





iii.
If caught the links stand trial together as one 




conspiracy. 




c.
Combined chain and Spoke:  Those in the earlier portion 



of an ongoing conspiracy enetered into a joint 





conspiracy while those who entered the cospiracy later, 



after the role of the earlier conspirators had ended 




each entered into a seperate conspiracy with a hub. 



(ex. drug smuggling and distribution network.)





i.
All the links, hubs, and spokes are reasonably 




aware that eachother are necessary for the for the 




overall objective of the conpiracy.





ii.
They all act in concert of action and interest in 




the attaining of the overall goal of the 




conspiracy.





iii.
The problem is that the seperate parties are so 




seperate by time, location, role in the 




conspiracy, or phase of the conspiracy, it is 




difficult to lump them together.





iv.
The courts divide the conspiracy up according to 




the interests of the different conspirators so as 




to more easily define the co-objectives and 




relationships of the co-conspirators. (very 




difficult to try a columbian drug lord and a 




homeless pusher in NYC together in the same 




conspiracy to distribute cocaine....aTheir 




intersests are differentiated.)



7.
Policy Behind Conspiracy:



a.
Complementary to Facilitation, Solicitation, and 



Attempt.




b.
Allows for very early apprehension of criminals.




c.
Protects society from group crime; which is likely to 



have more serious/widereaching societal effects than 



induvidual crimes of similar types.




d.
Favorable evidence rules:





i.
Longer statute of limits





ii.
Hearsay admissable




e.
Allows all [d]'s to get the highest possible sentances.



8.
(NYPL 105, p.57b)




A person is guilty of conspiracy when with the intent that 


conduct constituting a crime be performed, he agrees with 


one or more persons to engage in or cause the performance of 


such conduct.




(NYPL 105.20 p.59)




There must be an overt act in furtherance of the conspiracy 


alleged and proved to have been committed by on of the 


conspirators.




(NYPL 105.30 p.59)




It is no defense that one or more of the [d]'s co-


conspirators could not be found guilty of the conspiracy or 


the object crime.


D.
RICO (Rackateer Influenced and Corrupt Organizations Act)



a federal criminal law.


Terms Defined: p781



Prohibited acts defined: p782



1.
Penalizes the running of enterprises through criminal means 


by attaching higher penalties (not more than 20 years) to 


crimes where they have been committed/aided abetted as part 


of an underlying pattern of rackateering activity. 




a.
Also allows for civil suits and awards treble damages 



for injuries resulting from RICO violations.




b.
Was developed as a strong deterrent to organized crime.




c.
RICO is a completed crime, not anticipatory like 



conspiracy.



2.
Requires:



a
An enterprise;




i.
a group of persons associated together for a 




common purpose of engaging in a course of conduct. 




(one man enterprise is possible though)





ii.
whose activities affect interstate/intercountry 




commerce.





iii.
and which has continuity of both structure and 




personality; ascertainable structure should be 




distinct from that inherent in the conduct of a 




pattern of rackateering activity.




b.
A pattern of rackateering activity (Predicate 



felonies);





i.
at least two acts of rackateering (as defined in 




list p.781), the last of which was commited w/in 




ten years, excluding any period of imprisonment, 




of a prior act of rackateering.




c.
Actus reus: Commiting or aiding/abetting a prohibited 




activity (see p.782);





i.
Investment of income from pattern of rackateering 




in aquisition an enterprise.





ii.
Aquiring or maintaing an interest in an enterprise 




through a pattern of rackateering.





iii.
An employee or associate of an enterprise carrying 




out that enterprise's affairs through a pattern of 




rackateering.





iv.
Conspiracy to commit do i, ii, or iii. 







d.
Mens Rea; 





i.
Intent to commit the rackateering crime.





ii.
Knowledge of an enterprise, and knowledge of a 




pattern of rackateering.





iii.
Intent to participate in the enterprise knowing 




that it is based upon criminal activity. (intent 




to conduct the enterprise through rackateering 




activity.)





iv.
It is pretty clear that you must actually commit 




the underlying felony to be subjected to RICO; 




mere knowledge and participation is not 




sufficient.



4.
Conspiracy to commit RICO (an added 20 years)




a.
An enterprise



b.
Agreement to participate in the enterprise through a 




pattern of rackateering activity.




i.
An agreement to particpate in the affairs of the 




enterprise.





ii.
An agreement to commit at least two of the 




enumerated rackateering crimes w/in ten years.




c.
No need for the pattern to have been successful.
  

3.
Reasoning:



a.
Solves the problems with conspiracy; 





i.
No need for agreement, tacit or otherwise.





ii.
No need for essential knowledge of the conspiracy, 




its goals, or any of it's other 




participants....only need to know that enterprise 




exists and that it has a pattern of rackateering.





iii.
Allows prosecution for one big "conspiracy" or any 




section thereof whereas under Conspiracy 




prosecution large conspiracies was limited by lack 




of knowledge of crimes and diversity of crimes.




b.
RICO is a method by which the punishments for crimes 



may be increased in order to deter. 



4.
Problems:



a.
Proportionality suffers;




i.
Allows severe punishment for minor crimes.







ii.
Answer:
The point of RICO is to deter a PATTERN 




of wrong doing it is proportional to that.




b.
Is RICO definite enough?




i.
Generally dismissed as a moot point because RICO 




doesn't create new crimes but rather enhances the 




punishment of a set of crimes which are well 




defined and which the [d] should well be able to 




conform his behavior to.





ii.
It is a basic assumption of criminal law that when 




a crime is commited the punishment, whatever it 




may be is risked....the fact that punishments in 




this case could vary widely according to 




prosecutorial discretion (to charge the crime as 




RICO or not) does not necessarily make the law 




vague.





iii.
What may be vague is the terming of enterprise and 




pattern when the case is at the margin.



5.
NYPL version of RICO: "Enterprise Corruption" (460, p.240b

XVII.
Defenses - Justifications

A.
The act was done but under the circumsatnces where it was not 


wrong/was morally correct.


1.
Must ask:  Was [d]'s conduct that of a reasonable person 



under the circumstances?



B.
There need not be any difference in burdon of proof between 

justifications and excuses.


C.
If you take a justifiable action and the consequences of which 


cannot be avoided then those consequences are not blameworthy.


1.
Ex.  Accidentally shooting a person while acting in 


legitimate self-defense from the attack of another.


D.
Self-Defense - (NYPL 35.10, 35.15 p.13,14)






(MPC 3.04 p.1145)



1.
Law of necessity in acting against the wrong of another; 



Necessity must be at it's greatest when deadly force is used 


in self-defense.


2.
Partys have the right to self-defense:




a.
If you are the aggressor there is no right to self-




defense.




i. 
Where you are the aggressor and start an 






altecation and it then escalates self-defense 





cannot justify your crime but it may mitigate it's 




seriousness. 


3.
Non-Deadly force in self-defense:



a.
One can use all the non-deadly force that reasonably 




appears necessary to ward off an illegal, violent, 




attack on themselves or a third party. 




b.
Where one is the agressor and breaks off the attack and 



reasonably communicates this to the other party and has 



no means of retreat then use of deadly force in self 



defense may be justified.



4.
Elements Necessary for use of deadly force in self-defense



a.
Threat; actual, apparent, unlawful, immediate.



b.
Reasonable and honestly entertained beleif that there 




is imminant peril of death or serious bodily harm to 




yourself or a third person.




i.
NYPL uses a objective/subjective test: objective 




as to considering what a reasonable person in [d] 




situation would percieve;  subjective as to 




considering what a person with [d]'s history, 




physical attributes, and knowledge of the 




attacker, would perceive.





ii.
MPC uses a subjective test;  what [d] actually 




perceived at the time.   





iii.
The death/great bodily harm requirement has been 




streched to include the crimes of arson, rape, 




sodomy, kidnapping, robbery.




c.
Reasonable and honestly held belief that the only way 




to avoid such harm is through necessary use of deadly 




force.


5.
Duty to retreat



a.
Duty to retreat is not a rule in all jurisdictions.



b.
The rule states that there can be no justifiacation for 



the use of deadly force where retreat is possible and:




i.
[d] knows that he can avoid using deadly force by 




retreating.





ii.
[d] knows that he can make such retreat safely.




c.
Policy:





i.
The amount of force in self-defense is measured 




against the necessity of such force; because the 




opportunuity to retreat negates that necessity it 




seems logical that such opportunity would 




eliminate use of a deeadly force self-defense.





ii.
The opposing viewpoint is that where a person 




wrongfully assaults you, you should have the right 




to stand your ground, not be forced to retreat 




from your rightful location, and defend yourself 




as the righteous party.




d.
The duty to retreat ends once you are w/in your own 



home, but not necessarily when you are on your own 



property outside of your home.




e.
The issue of duty to retreat only arises when deadly 



force will be used in self-defense; at lower levels of 



force you have the right to fight it out.



6.
Battered Womens Syndrome



a.
Definition:  Cyclical pattern of abuse that reinforces 



the womans futile hopes that the violence will stop.





i.
Tension building stage where scared woman tries to 




placate batterer by being passive.





ii.
Acute battering incident.





iii.
Male repentence and a period of reconciliation.




b.
The cycle combined often with the feeling that there is 



no way out of the relationship for economic reasons or 



children causes the woman to stay with the man.




d.
Biggest problem with battered wives killing is that 



they do it when an attack may not be immenant and that 



the jury cannot understand why the woman doesn't just 



leave.





i.
Allowing the BWS into evidence allows the jury to 




more accurately answer the key question: Does the 




woman reasonably perceive that deadly force was 




necessary?






ii.
Also if BWS shows a form of making the wife a 




prisoner she may be justified in killing at any 




time like a victim of a kidnapping.




c.
Prof. points out that where killing may not be 



justified on the part of the wife the EED mitigation 



seems designed to help the [d].


E.
Use of Force in Defense of Property (NYPL 35.20 p.15)



1.
Deadly force is not justified in the defense of property 



alone.



2.
It is the reasonable beleif that there is danger to the 



owner of the property, who is present at the time, which 



justifies the use of deadly force....really only a shading 



of self-defense.  This is implicit in driving a buglar from 


your house by force.



a.
Ex.  Use of deadly force is permitted in attempted 



burglary cases not to protect the property which may be 



stolen but rather to protect the owner of that 



property, who is present at the time if the burglary 



and is faced with an implied threat of violence from 



the burglar.





i.
When a burglar attempts to enter an occupied home 




or enters a home which he is not sure is not 




occupied the law assumes that he will be prepared 




to 'deal' with any possible occupants; thus we 




assume the use of force to defend is necesitated 




on the part of the occupants.





ii.
Burglary imports the possibilty of deadly 




conflict.



3.
If you are not home at the time of the burglary you may not 


use the level of force which would have been permitted had 



you been home;  cannot use deadly force.



a.
No spring guns.




b.
Can't kill them after they have left the home.


F.
Use of Force in Law Enforcement (NYPL 35.25, 35.30 p.15, 16)


1.
Where the party fleeing is a suspected misdemeanor:



a.
When a party has the right to arrest he may use all 



force reasonably necessary to accomplish the arrest 



except deadly force. 



2.
Where the party fleeing is a suspected felon:



a.
Some jurisdictions still allow the common law use of 



deadly force to stop a fleeing felon on the assumption 



that such a person presents a significant risk to 



society.




b.
Other jurisdictions have recently held that the use of 



deadly force to stop a suspected criminal from fleeing 



is always constitutionally unreasonable on the basis of 



the 14th amendment right to be free from unreasonable 



search and seizure. 





i.
The stopping of the criminal is the seizure, doing 




it by deadly force is makes it unreasonable when 




weighed against the value of the criminals own 




life and the interest of society in seeing him 




properly judged guilty/innocent by the judicial 




system.





ii.
In jurisdictions with the this more restrictive 




rule the arrestor may justify the use of deadly 




forcee by the reasonable beleif that the fleeing 




criminal is armed and likely to cause further 




violence. 




c.
Police may use deadly force to stop a violent felony in 



progress or to stop a suspected criminal who is 



reasonably beleived to be posing a dangerous threat to 



himself or the community.





i.
Ex. criminal reasonably appears to pulls out a gun 




and looks like he is going to fire.



3.
Where the criminal physically resists the arrest the 




arrrestor may use such force necessary short of taking life 


to effect the arrest.



a.
except where deadly force is obliged/justified in 



order to avoid being seriously harmed himself.(form of 



self-defense)



4.
When acting in the line of duty law officers do not have 



immunity from criminal prosecution but do from civil 




liability.



G.
Choice of Evils  (NYPL 35.05.2 p.11)



1.
Conduct which would otherwise be an offense is justifiable 



by reason of necessity where:



a.
[d] is w/out blame in creating the situation in which 




the conduct became necessary



b.
[d] reasonably beleived that such conduct was necessary 



to avoid public or private injury greater than that 




which might reasonably result from the conduct.


2. 
Necessty in Choice of Evils requires:



a.
[d] was faced with the choice of two evils and chose 




the lessor.



b.
In the choice of the lessor evil [d] acted to prevent 




immenant harm from the greater evil.





i.
MPC does not require immenancy but most 




jurisdictions do.




c.
[d] reasonably anticipated a direct causal link between 



his act and the greater harm being averted.



d.
[d] had no legal alternatives to the lessor evil. 



3.
The determination of what is and what isn't a lessor evil 



(the balance of evils) is made completely objectively by the 


courts.


4.
Direct Civil Disobedience: The breaking of law because the 


following of the law would be the greater evil.




a.
The courts imply that a constitutionally created and 




implemented law can never be the lessor evil in a 




choice.




i.
It is the will of the polity as a whole that 




defines what are greater and lesser evils.





ii.
The state is never going to make a choice of evils 




against the state.




b.
The courts will occasionally come out on the side of 




the [d] because they have found that the law was indeed 



unjust and the greater evil.



5.
Indirect Civil Disobedience: Breaking of a law for the 


purpose of bringing attention to and thus stopping 


government policies which are seen as greater evils then the 


breaking of the specific laws that were broken. 




a.
This is not justified




i.
There is no actual choice between evils, rather 




[d] freely chooses to do one evil in order to 




bring attention to or protest an unrealted evil.





ii.
The civil disobedience done cannot be expected to 




avert the greater evil; there is no causal link.





iii.
There are legal alternatives to the civil 




disobedience.



6.
Problems with Chosing the lessor evil:



a.
Where one must choose allow the loss of a few lives to 



save many lives. (Homocide is never REALLY treated as a 



lesser evil.




i.
Courts have allowed this in cases such as the 




diversion of flood waters....it does seem 




justified even though we want to stay away from 




assigning values to lives.





ii.
The problem is that both choices necessitate the 




taking of innocent lives against their will.





iii.
Also do the few have a right of self defense 




against someone choosing to sacrifice them for the 




many?  The right of deady force?


H.
Problems With Permitting The Use of Deadly Force


1.
If the point of the criminal law is to protect life then how 


can it be justified under that law to choose to protect your 


own life at the cost of that of another?




a.
One justification is that where one person will be 



killed we would choose the dead person to be the 



wrongdoer and not the innocent party.

XVIII.
Defenses - Excuses

A.
The act was wrong but for some reason criminal liability is 


removed or blameworthiness is lessened.


1.
Excuses are a recognition by the law that a [d] had a 




disability in capacity to know or choose in respect to the 



offensive act; thus excuses work on the concept that mens 



rea is limited.


2.
Excuses are most often affirmative defenses and thus must be 


proved by [d] on a proponderance of the evidence but there 


need not be any difference in burdon of proof between 


Excuses and Justifications.


B.
Categories of excuses:



1.
Involuntary Actions



a.
The act was involuntary because [d] had no control over 



his body movements.




i.
Physical compulsion





ii.
Certain neural disorders 





iii.
Reflex action



2.
Deficient but reasonable Actions



a.
[d] had the power to choose but choice is so 





constrained by circumstances that a reasonable person 




would have done the same.




i.
Cognative deficienies: Excusable lack of knowledge 




of what was happening.





ii.
Volitional deficiencies: Excusable Defect or 




will/ability to control acts.
 





3.
Irresponsible Acts



a.
The person could not have acted otherwise given his 




inadequate capacities for making rational judgements.

C.
Duress (NYPL 40.00 p.18) - a volitional deficiency


1.
[d] does something intentionally but [d] was forced to do it 


by some other party.


2.
[d] does not have the choice not to do the act because the 



immenant threat overcomes [d]'s will.



a.
The reason behind immenancy is to avoid fabrication and 



baseless defenses.




b.
Also it seems implied that if a threat is not immenant 



the [d] could have taken other legal action to avoid 



it....call the cops.



3.
At Common Law:



a.
Threat of great bodily harm or death.




i.
Threat of harm to property is not sufficient




b.
Threat is present, immenant, and pending.



c.
Threat must induce such a fear as a man of ordinary 




fortitude and courage might justly yeild to.




i.
An objective reasonable person test.



4.
Lower requirements under MPC



a. 
Rationale is that lesser crimes may need less duress to 



cause them.





i.
No need for threat of death or great bodily 




injury.





ii.
No need for immenancy.





iii.
No need for the crime committed under duress to be 




a non-captial one. 



5.
Under (NYPL 40.00)



a.
Threat of unlawful physical force.




b.
Threat against [d] or a third party.




c.
Threat is immenant.




d.
Threat is of such force that a person of reasonable 



firmness would not have been able to resist.




e.
Duress shall not be a defense where [d] negligently or 



recklessly placed himself in the position in a position 



where he was likely to be coerced.(Prof. disagrees 



because free will is still overcome.)


B.
Intoxication (NYPL 15.05, 15.25 p.6,7) 



1.
Generally not a defense.




a.
Don't want to reward a person who voluntarily gets 



intoxicated by allowing him to them get away with 



crimes he commited while in such condition.




b.
Intoxicated people still have free will and capability 



of control of their acts;  





i.
Intoxicants usually only diminish capacity 




inhibitions, ability to take reasonable care, 




various motor functions, and some but not all 




ability to reason.




c. 
Intoxication itself is considered a reckless act.


2.
May be a defense to specific intent crimes.




a.
May obviate the mens rea required for intent by 





reducing faculties.



b.
Requires level of intoxication to be high enough to 




completely remove the intent.



3.
MPC



a.
Allows intoxication as a defense to certain elements of 



the crime.



4.
(NYPL)



a.
(15.05) A person who creates a risk but is unaware of 



such because of intoxication is reckless thereto




b.
(15.25) Intoxication is not a defense, but may be 



offered as evidence whenever it is relevant to negative 



an element of the crime charged.


C.
Mental Disorder (NYPL 40.15 p.19)


1.
Insanity



a.
Policy:





i.
An insane person does not choose to do the crime, 




nor does he perform any voluntary act thus he 





cannot be culpable/blameworthy.




ii.
An insane person lacks the ability of self-control 




and reasoning necessary to allow him to be 






reformed or deterred.




iii.
BUT we still feel a need for retribution.



b.
(NYPL 40.15)




i.
Must have disease or defect such that either;





ii.
Cannot apprecate the nature and consequences of 




their conduct.





iii.
Cannot appreciate that such conduct is wrong.






- Depends on the [d] ability to cognize his acts 




when compared to the norms imposed by society.




c.
MPC




i.
Has mental disease or lack substantial capacity to 




either;





ii.
Conform his conduct to the law.





iii.
Appreciate the wrongfullness of his conduct.








- Allows [d] to know his act is illegal but still 




plead insanity by suggesting his condition 




prevents him from conforming to the law.




d.
M'Naghten Rule




i.
Has mental disease such that either;





ii.
Did not know the nature or quality of the act he 




was committing.





iii.
Did not know an act of such nature and quality was 




wrong.





- Like NYPL cognize act and compare it to the 




norms imposed by society.




e.
Federal Law (18 USC (17a, p.954)





i.
Has severe mental disease or defect such that;





ii.
Was not able to appreciate the nature and quality 




or wrongfulness of his act.




f.
In all of these approaches the question is not whether 



the [d] was insane at the time of the crime but rather;  



At the time of the crime was [d] caused by mental 




problems to lack so much understanding and control over 



his act as to be undeterrable.



g.
INSANITY CANNOT BE DEFINED BY THE NATURE OF THE 





CRIMINAL ACT ITSELF NO MATTER HOW BIZARRE.



h.
If the proof requirement for the insanity defense were 



reasonable doubt it would virtually assure that any 



evidence of mental illness would lead to 



aquittal....not a good idea because most criminals 



demonstrate some lack of mental capacity.




i.
Issue:
Difference between Deific Decree and religous 



beleif:





i.
Deific decree implies that [d] had no choice in 




the doing his action, but in reality a decree 




along, deity or not, is not the same a s physical 




compulsion or the removal of ones ability to 




comprehend what one is doing; thus obeying a 




deific decree still seems volitional and does not 




eliminate one's ability to appreciate the 




illegality of the act.





ii.
Religous belief is even weaker than deific decree; 




there is no non-volitional compusion to act on a 




belief and there is no diminished capacity to know 




the difference between criminal right and wrong.



2.
Diminished Capacity (not in NY)
 


a.
[d] may have known act was unlawful but, because of 




some mental defect short of insanity, may lack the 




requisite mens rea for the crime.



b.
In general the raising of limited capacity has not been 



permitted as an excuse.





i.
The law seeks to pull people up to a certain 




standard rather than treat those who have to 




unusual or self-caused lack of capacityin a 




special manner.




c.
MPC allows Diminished capacity as evidence to eliminate 



an element of any crime. (similar reasoning to 



intoxication but intox. is easier to quantify and 



relate to.)




d.
Other jurisdictions allow it as evidence of a lack of 



mens rea in Specific intent crimes.




e.
Issue: 
Brainwashing; is it a defense like insanity 




or a possible mitigation like capacity, or nothing.




i.
It is nothing.





ii.
[d] still makes the choice to commit the crime and 




[d] still knows that, by law, that act is 




criminal.





ii.
Thus [d] has actus reus and mens rea. 






