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CRIMINAL LAW
Professor Chevigny

Fall 1993

Policy a big thing for Chevigny.

Generally, base answers on NYPL; Chevigny prefers NYPL to MPC b/c it has been through the political process.

Look at reasons behind punishing and sanctions - what purpose?

I.
GENERAL PRINCIPLES

Why the State as a Party? The Mounties as Vigilantes.


State imposes criminal sanctions for


A.
UNIFORMITY OF ENFORCEMENT


1.
miners took into account character of the accused



2.
many different crimes received the same punishment



3.
state wants to impose idea that "certain crimes, not certain 


persons, deserve certain punishments."



4.
miners' meetings were becoming increasingly difficult


B.
ASSERTION OF STATE POWER, LENDS STATE LEGITIMACY


1.
fear of retaliation of private parties for enforcing the law



2.
Mounties save miners' community from risk of retaliation -- 


harder to take vengeance on the state.


C.
ASSERTION OF GENERAL NORMS OF SOCIETY (those of Canada) -- 


miners' community changing rapidly, different classes of 


people.

II.
JUSTIFICATION FOR PUNISHMENT

A.
NYPL 1.05 -- GENERAL PURPOSES


1.
to proscribe conduct which unjustifiably and inexcusably 


causes or threatens substantial harm to individual or public 


interests;



2.
to give fair warning of the nature of the conduct proscribed 


and of the sentences authorized upon conviction.



3.
to define the act or omission and the accompanying mental 


state which constitute such offense;



4.
to differentiate on reasonable grounds between serious and 


minor offenses and to prescribe proportionate penalties 


therefor;



5.
to provide for an appropriate public response to particular 


offenses, including consideration of the consequences of the 


offense for the victim, including the victim's family, and 


the community; and



6.
to insure the public safety by preventing the commission of 


offenses through the deterrent influence of the sentences 


authorized, the rehabilitation of those convicted, and their 


confinement when required in the interests of public 



protection.


B.
RETRIBUTION








1.
Backward looking policy that stresses:




a.
"indignation to violation of societal norms.




b.
reaffirmation of societal norms




c.
idea of "just deserts"





Moore:  Non-utilitarian, no pretense of social gain.  



Justified if and only if persons receiving it deserve 



it.  Appeals to our basic principles. p.142




d.
choice, free will.  Offender chose to do the 




unlawful act (unless justification/excuse) and 




violate known norm.



2.
Two types:




a.
Strong, or pure retribution





Kant:  eye for an eye.  Whoever has killed another 



must die; no just substitute punishment.  Punish 



because a crime is committed, not for deterrence, for 



no man should be used as a means subservient to 



another.  p.137




b.
Weak

  



i.
Righting the balance, notion of fairness






Morris:  equal assumption of benefits and 




burdens.  Fairly imposes on offenders the burden 




assumed voluntarily by the rest of society and 




deprives them of the benefit they unfairly 




obtained by violating the law. p.138





ii.
Most crimes economically based.






Murphy:  Marxist view of criminality;  





punishment morally indefensible in society 




characterized by prejudice against particular 




groups, inequality in wealth distribution, 




disparate access to power and attainment and 




cultural influences. Poor forced to break law, 




receive no benefit for conforming. p.145



3.
Notes



a.
Resurgence of popularity




b.
Major underpinning of PROPORTIONALITY.  Our 




retributive sense varies with the crime and harm done, 



state of mind, so we punish in proportion to the 



seriousness of the crime.


C.
DETERRENCE (FORWARD LOOKING AND PREVENTIVE)


1.
Rationale



a.
Bentham:  if pain resulting from committing an act 



outweighs the pleasure or good, he will be prevented 



from committing it.  Calculation of actions.




b.
Andenaes:  three general-preventive effects: 




deterrent; strengthening of moral inhibitions; 




stimulation of law-abiding conduct.  Inhibition and 



law-abiding conduct better than deterrence, because 



person refrains not because he fears detection and 



punishment.



2.
Two kinds



a.
Specific




i.
infliction of punishment on convicted Ds leave 




them less likely to commit the crime again.





ii.
statistics






a)
longer sentences do not increase 






deterrence






b)
stronger method is probability of arrest 





and conviction






c)
severity of sentences popular, however




b.
General




i.
threat of punishment deters potential 





offenders in the general community.  Also used 




in the civil law.

  



ii.
problems






a)
not necessarily related to the crime.  





Punishment not tailored to crime or 





individual, but to society's needs.






b)
could punish the innocent for deterrence 





effect.






c)
uncertainty






d)
Kant -- no man should be used a means 





subservient to another.






e)
person refrains from act because of fear 





of detection, not because of sense of 





wrongfulness of act



3.
Two ways to increase deterrent effect:




a.
increase risk of conviction; more effective, but only 



in that this risk is perceived by the public




b.
increase severity of punishment, effect more doubtful 



D.
REHABILITATION (FORWARD LOOKING AND PREVENTIVE)


1.
Studying personality of offender to determine how to combat 


criminal tendency. Psychological or social correction of 


offenders problems more effective than just punishment.  


Rationale:




a.
use for prison not punishment, but as "correctional 



facilities". 




b.
utilitarian view -- make criminal into a functioning, 



useful member of society.  Benefits offender and 



society as a whole.





2.
Problems:




a.
failed policy 




b.
inequality, individualization - dealing with person, 



not the crime.  Hart: exploitation of opportunities 



presented by conviction or detention of criminals; no 



deterrent effect to others p.187.




c.
allocation of sparse resources to criminals, rather 



than schoolchildren




d.
rewarding crime




e.
paternalistic





Moore:  why it has no place in theory of punishment:



i.
allocates scarce resources away from other more 




deserving groups.





ii.
doesn't comport with idea of liberty





iii.
treatment and sentences may not be proportional 




to what offender deserves p.158




f.
cost.  Cohen:





i.
how to reform and at what cost?





ii.
to what extent can they be re-educated to lead 




useful lives?





iii.
individual more than himself - can't discount 




influences of society.





iv.
if cost is high, you don't want to reward the 




offender. p.158


E.
INCAPACITATION (forward looking and preventive, unique to 


criminal law).  See Cohen for criticism, p.160.  Two types:



1.
Selective



a.
individualized sentences based on predictions that 



particular offenders would commit serious offenses at 



a high rate if not incarcerated.  Prediction of high-



rate offenders on past behavior.




b.
element of retribution




c.
problems:





i.
unfair to punish because of prediction of future 




criminal behavior, which may never occur





ii.
no equal punishment for equal crimes





iii.
punishment should fit crime, not criminal; not 




directly related to crime





iv.
difficult to predict



2.
Collective



a.
all persons convicted of a designated offense receive 



the same sentence.




b.
problems:





i.
reduction in crime limited





ii.
increase in prison populations





iii.
only prevent subsequent crimes of offenders 




eligible for incarceration.


F.
REAFFIRMATION OF SOCIETAL NORMS


1.
Stephen: punishment expresses and ratifies society's hatred 


of the offense; moral sentiment healthy and advantageous to 


community. p.140



2.
Royal Commission:  punishment expresses society's 



denunciation of crime, so efficacy and justification of a 


punishment should be measured by the extent to which it 


reflects the revulsion felt by the community. p.140



3.
People or State v.______:  idea of the people against the 


offender.


G.
OTHER VIEWS


1.
Bentham:  punishment is evil; ought only to be used to 


prevent a greater evil. p.139



2.
Durkheim:  punishment functions to maintain social cohesion, 


heals wounds made on society collectively; expiation as 


well as weapon for social defense. p.141  


H.
CASES


1.
Regina v. Dudley & Stephens, England, 1884 (114)




Prisoners convicted of murder and sentenced to death.  


Killed and ate young boy to save themselves from starvation 


after drifting on seas for 3 wks.  No self-defense.  Boy 


weaker and likely to die soon.  Ct. aff'd sentence. 



Understands temptation but finds it no excuse.  Moral duty 


to die rather than kill another, basic norm of sanctity of 


life.  No unqualified necessity to preserve one's life, 


never at another's expense.  Purpose of punishment?  



Retribution, reaffirming of societal norms, of offense.  No 


real general or specific deterrence, since situation rare.



2.
U. S. v. Bergman, USDC, 1976 (119)




Rabbi convicted of defrauding the gov't, sentenced to four 


months in prison.  Notwithstanding D's past good works, 


ct. concludes imprisonment proper. Purposes:  not 



rehabilitation, incapacitation, or specific deterrence 


(unlikely he will commit crime again).  Rather, general 


deterrence and retribution (demand for justice).  Ct. rej. 


arg. that public humiliation punishment enough; no probation 


or community service (no punishment).  Policy:  Punishment 


must be imposed on "privileged" as well as non-privileged 


criminals.



3.
Browder v. U. S., USDC, 1975 (122)




D sentenced to 45 years imprisonment for securities fraud.  


Arg's that this is cruel & unusual and violates equal 


protection, on basis of study that indicates light sentences 


for others convicted of white collar crimes -- since others 


received disparate treatment, he should too.  Ct. upholds 


sentence on grounds of punishment and deterrence; imp't for 


white collar crime to be punished b/c consequences are 


wide-ranging, severe.



4.
State v. Chaney, Alaska, 1970 (124)




D sentenced to one year of prison for two counts of forcible 


rape and one count of robbery.  Sentence not appealable by 


prosecution.  Alaska SC disapproves, sentence too lenient 


for severity of crimes.  Frustration of goals of reformation 


(D not likely to realize wrongfulness of his conduct), 


community condemnation of crimes, and reaffirmation of 


societal norms against these crimes.



5.
Kikkik case, 1958




Eskimo woman acquitted by jury of murder, abandonment of a 


child, and crim. negl. w/respect to a child.  D had left 


camp with children in search of food.  Left behind 2 



youngest buried under blankets and snow to improve her 3 


older, stronger children's chances of survival by moving on.  


No intent to kill.  Custom of her people to make these 


choices -- fair for Canada to impose its laws?  Punishment 


not useful for deterrence, incapacitation, nor do we feel 


retributive.



6.
Byrne killer case




Drug dealer sentenced to 25 years for the execution of a 


cop.  Retribution element huge -- crowd cheers at 



announcement of sentence.  Also, incapacitation.

III. WHAT TO PUNISH?  SCOPE OF THE CRIMINAL PROCESS

Criminal sanction only one of many methods available to induce 

compliance with preferred norms of conduct.


A.
THREE PRINCIPLES


1.
Culpability:  protect conduct that is not blameworthy from 


criminal liability



2.
Legality:
give fair warning of nature of conduct declared 


to be an offense (no vague or ex post facto laws -- due 


process.)



3.
Proportionality:  differentiate between serious and minor 


offenses


B.
WHAT CRIMES TO PUNISH?


1.
Victimless crimes



a.
Bowers v. Hardwick, SC, 1986 (167)





Gay man seeks to have Ga. anti-sodomy law 




declared unconstitutional.





i.
SC (White) held statute constitutional:  "Does 




the Constitution confer a right to engage in 




consensual sodomy?  No.  Reasoning:






a)
ancient proscriptions against this 






conduct






b)
state's power to criminalize conduct 





almost absolute.  Law based upon notions 





of morality; if this behavior goes against 





citizen's morals, feels its harmful to 





social fabric and welfare, then state has 





power to ban.  






c)  
ct. not saying Ga. correct in banning, 





only that it can.





ii.
strong dissent (Blackmun)






a)
issue is zone of privacy; activity in 





home between consenting adults.





b)
rejects "ancient prohibition arg", cites  





Holmes - "revolting to have no better 





reason for a rule of law than that so it 





was laid down in the time of Henry IV."






c)
sexual relations a private matter, outside 





state regulation






d)
like Stanley, right to have porno in the 





home.  Rej. majority arg that other 





"victimless crimes" ex. drugs, weapons 





possession are also punishable in the 





home, says these are not victimless and 





certainly not comparable to consensual 





sodomy.




b.
Views on prosecution of victimless crimes




i.
Pro





a)
Devlin, p.175







Society entitled to legislate on basis of 





morality; social cohesion argument 






preservation of moral code justified and 





necessary






b)
Wolfenden report, p.175







i)
protect the weaker







ii)
prohibit it in public, but when in 






the home, act is outside law's 






concern







iii)
freedom of choice and action in 






private morality, personal 







responsibility






c)
Junker, p.185







Refutes Kadish, not improper to use 





criminal law to vindicate our principles





ii.
Con, Kadish, p.181






Adverse consequences of attempting to achieve 




conformity to moral standards through criminal 




law -- such laws often go unenforced but 





unrepealed






a)
moral message contradicted by absence of 





enforcement; makes law enforcement seem 





weak, diminished respect for law






b)
invites discriminatory enforcement






c)
efforts to enforce create problems -- 





resort to unappealing behavior to 






obtain evidence






d)
ineffective -- raises stakes and increases 





reward for crime, large organized systems






e)
diversion of resources




c.
Points on victimless crimes




i.
enforcement of a norm generally agreed to in 




community.





ii.
more than moral condemnation or revulsion 




necessary, legislature must show harm or impact 




to society.





iii.
only state can only bring suit here.  No civil 




alternative.  Also, criminal penalty more 




effective than civil for retributive purposes - 




more stigma attached. (Chevigny)





iv.
criminalization of an act requires strong 




retributive drive.





v.
Unlike victim crimes, in consensual relations, 




person not seeking state intervention for 




retribution or redress.  Here, state will often 




prosecute even if victim doesn't wish to because 




crime is against society.  State punishes to 




deter and to reaffirm norm.





vi.
Consent to physical assault generally held no 




defense, especially where behavior deemed 




aberrant (s & m), though exceptions for sports.





vii.
Cohen, p.180






Deterrence secondary to expression.





viii.
difficult to enforce, methods of enforcement may 




be more offensive than the act itself, 





outweighing indignation against crime.



2.
Status Crimes



a.
Laws making it a crime to be homosexual or a drug 



addict -- punishing a status rather than an act.




b.
Robinson v. California, SC, 1962 (1055)





Ca. statute makes it criminal offense to be "addicted 



to drugs"; can be continuously guilty of this offense; 



no need to commit criminal act (possession, sale, use 



of narcotics). D convicted on basis of scar tissue, 



needle marks.  Ct. (Stewart) held statute, which 



imprisons an addict as a criminal, w/o necessity of 



showing that the offender has actually taken a drug or 



behaved irregularly in the state, is "cruel & unusual 



punishment" violating the 14th Amendment





i)
criminal act necessary, desire to commit act 




insufficient




ii)
drug addiction an illness, other illnesses not 




punished by crim. law; this statute doesn't 




attempt to cure (in which case confinement OK), 




but only penalize - unconstitutional




c.
Powell v. Texas, SC, 1968 (1058)





D convicted under statute, args he is chronic 




alcoholic, drinks under compulsion.  Ct. (Marshall) 



held TX statute making public drunkenness a crim. 



offense not unconstitutional.  Crim. sanction 




justified to combat public aspects of problem drinking 



-- behavior may pose a danger to community 




(anticipatory crime), offend standards.   Rej'd 



comparison w/Robinson -- here, statute does not punish 



status of alcoholism but act of being drunk in public 



and taking the first drink.   No medical consensus 



that alcoholism is a disease, ct. doesn't want to make 



medical judgment -- arg. of compulsion could extend to 



other acts -- ex. compulsion to kill.  Deterrence, 



reaffirmation of societal norms, incapacitation.




d.
contr. State Ex Rel. Harper v. Zegeer, WV, 1982 (1068) 



Ct. held crim. punishment of alcoholics for public 



drunkenness unconstitutional.  Recognizes threat to 



community; state has rt. to incapacitate and 




rehabilitate thru hospitalization.  Accused chronic 



alcoholics should be treated same as those w/mental 



disabilities.

IV.
BASIS OF CRIMINAL LIABILITY

What principles justify the selection of persons to be punished?


Prevention of violations of the criminal law, but other principles enter 
to lead us to choose to give up some efficiency in prevention in order 
to further the principle that only those who have chosen to violate the 
law be punished.


A.
CULPABILITY


The elements of a crime:



--
Actus Reus, culpable act



--
Mens Rea, culpable mind



--
Concurrence of actus reus and mens rea



--
Harm to victim or society



--
Causation of harm by act




1.
Actus Reus



a.  NYPL 15.00




i.
"Act" - a bodily movement





ii.
"Voluntary act" - bodily movement performed 




consciously as a result of effort or 





determination (includes possession of property)





iii.
"Conduct" - means an act or omission and its 




accompanying mental state





iv.
"To act" - to perform or omit to perform an 




act




b.
Characteristics




i.
conscious act with conscious state of mind





ii.
Voluntariness/involuntariness






a)
MPC excludes liability in absence of 





voluntary action






b)
Bratty v. Attorney General (1963), p.192 





Involuntariness is:







i)
act done by muscles without any 






control of the mind







ii)
act done by a person while 







unconscious






c)
seizures, reflexes, convulsions, 






unconscious acts, hypnosis don't count -- 





punishment wouldn't serve deterrence or 





retribution functions.







i)
Cogdon case







ii)
Decina (epileptic seizure NOT a 






defense)






d)
habitual action done w/out thought to be 





treated as a voluntary action (MPC)






e)
doesn't count if done under duress.  





Involuntariness a defense here.






f)
intoxication generally not a defense -- 





act is taking first drink and knowing 





possible effects of alcohol.





iii.
Culpable state of mind not enough; must have the 




culpable act.  Can't punish thoughts.  Can't 




punish where act is innocent but state of mind 




is culpable, or no act, but intent.  Why?






a)
Must be will and an act. Blackstone, p.197






b)
Can't punish thoughts, all mankind would 





be criminals.  Stephen, p.197






c)
Can't know someone's mind.






d)
Possibility that someone will never act.






e)
Difficulty in distinguishing between 





desire and fixed intention in absence of 





act.  Williams, p.197





iv.
Non-actions v. excused actions





a.
excused actions done mistakenly, 






accidentally, under duress






b.
non-actions occur in cases of seizures, 





convulsions, reflex movements, 






sleepwalking





v.
Words can be considered a kind of act - treason, 




sedition.  Always risk you can incite a crime.




b.
Positive actions




i.
Martin v. State, Ala., 1944 (188)






Drunk man dragged from his home by police and 




taken to highway.  Convicted of being drunk on a 




public highway (public place).  Ct. reversed 




conviction -- act must be voluntary to be 




culpable.  Entrapment.





ii.
People v. Newton, Ca., 1970 (190)






D convicted of voluntary mansl. of police 




officer.  Claimed he carried no gun, shot in 




stomach, became unconscious -- no recollection 




of events.  Ct. held that involuntary 





unconsciousness can be a defense to a homicide.




iii.
Cogdon Case, (193)






Woman kills daughter while sleepwalking -- 




dreams daughter attacked by No. Korean soldiers.  




No intent to kill, no retributive impulse.  Jury 




acquitted.  Only purpose of punishment could be 




deterrence -- make sure people who have mental 




problems seek help before they hurt someone.





iv.
People v. Decina, NY, 1956 (195)






D, an epileptic, knew he could have a seizure 




at any time, and chose to drive a car, knowing 




of possible danger (car jumped curb and killed 




4).  Ct. upheld conviction for crim. negl. 




(heart attack, sudden sleeping spell, w/no prior 




knowledge of condition would be different).  Act 




- driving (need not be the final act that 




inflicts injury), state of mind - knowledge of 




condition.




c.
Omissions




i.
"Omission" - failure to act when duty to do so 




imposed by law (NYPL 15.00)





ii.
Failure to act is not a crime, unless there is a 




legally created duty to act.  Why?






a)
emphasis on personal autonomy






b)
difficulty of drafting statute obligating 





people to aid others






c)
intrusiveness great, effect on society 





negligible





iii.
in order for omission to be culpable, need






a)
imposed duty to act






b)
ability to perform





iv.
one must act when






a)
statute imposes duty






b)
special relationship between parties






c)
contract imposes duty (lifeguard)






d)
D w/out fault caused danger to victim





v.
examples of legally created crimes of omission 




are acts against the state:






a)
failure to pay taxes






b)
failure to have insurance






c)
failure to register for the draft





vi.
in European countries, failure to be a Good 




Samaritan a criminal offense; contr. w/Anglo-




American tradition -- rej'd as matter of policy, 




although some states now requiring 
rescue or 




reporting of crimes.  Tough to administer.





vii.
cases






a)
Pope v. State, Md., 1979 (198)







D appealed conviction for 1) while having 





temporary care, custody, & responsibility 





for infant child, causing child abuse 





to occur to decedent, and 2)  concealing 





felony of murder of child by his mother 





(misprision of felony).  Ct. reversed -- 





D's lack of action was morally wrong, but 





she had no legally created obligation to 





act -  not in class of persons required to 





provide duty to child under statute.  





Policy - don't penalize D for being Good 





Samaritan (taking in child & mom).  Ct. 





refuses to apply c.l. doctrine of 






misprision of felony - not used in U.S., 





deficient.






b)
Barber v. Superior Ct., Ca., 1983 (211)







While in surgery, man suffered heart 





attack, revived, placed on life support.  





Coma, permanent brain damage.  Family 





requested respirator/intravenous feeding 





tubes be removed.  Man died, doctors 





charged with murder, conspiracy to commit 





murder.  Ct. rules that cessation of 





"heroic" life support measures not an 





affirmative act but an omission of further 





treatment.  Omission, though intentional 





and with knowledge that patient would die, 





not unlawful failure to perform legal 





duty.  No duty for physicians to continue 





treatment if deemed useless -- medical 





decision.  Only duty to provide competent 





medical care.



2.
Mens Rea



a.
Blame and punishment inappropriate in the absence of 



choice.




b.
Mental state required by statutory definition of 



offense to accompany act that produces or threatens 



the harm.  Limited to:





i.
level of intention with which the defendant 




acted





ii.
level of knowledge, whether he knew or should 




have known the result




c.
High level of intent needed for most major crimes to 



make blameworthiness and need for punishment clear.  



Conscious choice.




d.
If statute is silent as to requisite mens rea, ct. can 



read it into statute (see Morissette)




e.
Four levels of culpability (MPC)





i.
Purpose/Intention - conscious object to perform 




an action of that nature or cause such a result.  




Motive irrelevant (except in sentencing), 




different from intent.






a)
specific intent - requires further purpose 







(burglary, assault with intent to kill) 





also requires awareness of specific 





circumstance (except with assaulting an 





officer.)







i)
expresses increasing seriousness of 






the crime.  Degree goes up with 






intentionality.







ii)
also separates one crime from 






another.







iii)  HOWEVER, hard to prove the 







additional intent.






b)
general intent - intentional act, no 





further intent req. (trespass rather than 





burglary, assault rather than intent to 





kill), req. no awareness - more like negl.






c)
strict liability for crim. liability







i)
reasonable mistake of fact no 






defense







ii)
rationale








a)
risk allocation








b)
ease of proof





ii.
Knowledge - requisite external circumstances 




exist.





NOTE:
Distinction between purpose and knowledge - man 



who wills something to happen vs. one who is willing 



to let it happen.





iii.
Recklessness - conscious, substantial, 





unjustifiable risk creation.  Indifference to 




consequences.





iv.
Negligence - does not involve state of 





awareness, inadvertently creates a substantial 




and unjustifiable risk of which he should have 




been aware.  Gross deviation from reasonable 




activity.  MPC equates knowledge of probability 




with knowledge of certainty -- meets problem of 




willful blindness.





v.
One level must be proved for every material 




element of offense:






a)
nature of forbidden conduct






b)
attendant circumstances






c)
result of conduct




f.
NYPL  - definitions of mental states. 15.25




i.
"Intentionally"





ii.
"Knowingly"





iii.
"Recklessly"





iv.
"Criminal negligence"




g.
Cases, generally





i.
Regina v. Cunningham, 1957 (218)






D charged with unlawfully and maliciously 




exposing victim to toxic substance and 





endangering her life.  Stole gas meter and its 




contents, didn't turn off the gas, which seeped 




through cellar wall and almost asphyxiated 




victim.  Act was unlawful - malicious?  Ct. held 




trial judge erred in defining "malicious" to 




jury as simply "wicked".  Mens rea of malice is 




1) intent to do the particular harm that was 




done; 2) recklessness as to whether this harm 




would occur -- foresight.  Issue should not have 




been malice, but whether D foresaw harm of his 




act and did it anyway.  Conviction reversed.  No 




intent to commit more serious act, and nature of 




intentional state of mind was minor - theft.





ii.
Regina v. Faulkner, 1877 (221)






Sailor, while stealing rum, lit match to see 




better and set ship on fire.  Trial judge 




instructed jury that if sailor had intent to 




steal and ship caught fire, he could be 





convicted of arson.  Ct. reverses - no state of 




mind to commit arson.  Rather, issue is 





foreseeability - did D know possible 





consequences and act recklessly?




g.
Mistake of Fact




i.
Generally:  State of mind that negates an 




element of a crime is a defense.





ii.
Exceptions:






a)
assaulting a police officer, statutory 





rape (strict liability crimes)






b)
rationale







i)
take your victim as you find him; 






status of victim changes status of 






crime







ii)
seriousness or wrongfulness of 






underlying act; crime violates 






community ethic







iii)
policy consideration of protecting a 






class of people; strong drive







iv)
extra deterrent effect - make sure 






that you are within the law


  

iii.
Regina v. Prince, 1875 (234)






D convicted of "taking unmarried girl under 16 




out of possession of her father against his 




will".  Girl told D she was 18.  Ct. upheld 




conviction.  Issue not what D believed to be her 




age, but underlying wrong of the act of removing 




from family.  Father and family wronged here.  




Since he commits the wrong act, he runs the risk 




that it is illegal too.  It would be different 




if D believed he had father's consent - no mens 




rea.





iv.
White v. State, Ohio, 1933 (236)






D convicted of violating statute outlawing 




abandonment or a pregnant wife.  Conviction 




upheld -- fact that D didn't know wife was 




pregnant no defense -- underlying act is immoral 




at best.




v.
People v. Olsen, Ca. SC, 1984 (237)






Girl sleeping in trailer raped.  Consent no 




defense to statutory rape.  Ct. held reasonable 




mistake as to victim's age no defense to charge 




of lewd/lascivious conduct with child under age 




of 14.  Public policy consideration - protect 




the young, provide deterrent effect.





vi.
U. S. v. Feola, SC, 1973 (241)






Ct. (Blackmun) held assaulting officer an SL 




crime.  Not a defense to say you didn't know he 




was a cop.  Take the risk when you commit 




assault.




h.
Mistake of Law




i.
General rule






a)
Ignorance of the law is no excuse.





b)
People v. Marrero, NY Ct. of App. (1987), 





p. 263







D fed. correction officer convicted of 





unlicensed possession of weapon in social 





club.  Statute exempted state correction 





officers, D wrongly thought he fell w/in 





exception.  Ct. relied on NYPL 15.20:  





Mistake of law OK if founded on statute 





combined w/







i)
statute or other enactment







ii)
admin. order/grant of permission 





iii)
judicial decision, state or fed ct. 





iv)
interpretation of law given by 






authoritative figure 







Ct. upheld - mistake of law no defense.  





Policy:  To admit defense would encourage 





ignorance, game playing; strong gun 





control, possible for Marrero to find out 





law.  Dissent - can't know all the laws, 





maj. relied on public policy 







considerations, rather than legal or 





legislative intent.  Fear of landslide 





misplaced.  Chevigny - statute seems 





vague, arbitrary - tough case.







KNOWLEDGE not a necessary element of the 





crime.






c)
Compare Regina v. Taaffe, 1984







D intended to smuggle money, which he 





mistakenly thought was a crime.  However, 





material was drugs, which he was unaware 





of - this was illegal.  He had criminal 





mind to commit one act, but not the act 





with which he was charged.  No knowledge 





that it was drugs.  His view on law 





irrelevant - conviction reversed.

 





ii.
Exception if you have an authoritative statement 




as to what the law is.






a)
U. S. v. Albertini, SC, 1987 (277)







D convicted of engaging in peace 






demonstration on naval base after 






receiving bar letter.  Conviction reversed 





by Ct. of App., so D again demonstrated. 





After this, SC granted cert, reversed Ct. 





of App. decision, & upheld first 






conviction.  Gov. prosecuted and convicted 





him for second demonstrations.  Ct. 





reversed -- D had window of time to act, 





where ct. told him his acts were legal, 





and he reasonably relied on this 






authoritative statement.  Prosecuting 





would be ex post facto law, entrapment.






b)
Hopkins v. State, Md., 1950 (279)







D violated statute making it a crime to 





advertise by sign intended to aid or 





solicit performance of marriages, had 





advice from State's attorney that signs 





wouldn't violate law.  Ct. upheld 






conviction.  Ignorance of the law no 





excuse, advice of counsel notwithstanding.  





D acted at his peril.





c)
Cox v. Louisiana, SC, 1965 (280)







D led civil rts. demonstration across 





street from courthouse - relied on 






permission of city law enforcement 






offic. to protest there.  Convicted of 





violating statute prohibiting 






demonstrations "near" court bldgs.  Ct. 





reversed, noted lack of specificity in 





"near", held that D acted on privilege he 





was told was available to him; form of 





entrapment.  Violated due process.






d)
U. S. v. Barker, DC Ct. of App., 1976 







(289) (Watergate case)







Ds convicted of violating psychiatrist's 





rts. by unlawfully entering and searching 





his office.  Rec'd orders and paid by 





White House aide; mistakenly thought they 





were acting legally under offic. 






authority.  Ct. reversed conviction - 





trial judge erred in disallowing defense 





based on reasonable good faith reliance on 





apparent legal authority, negating intent 





neces. for conviction.  Policy - encourage 





people to help gov't officials; Hunt 





worked for Exec. Branch, could be viewed 





as law enf. official.  Dissent - ignorance 





of law no defense based in strong policy 





considerations.  Defense of following 





orders no defense if you know something is 





illegal.  Hunt's position undefined, 





unclear authority, no obligation to help 





him (not a police off'r, President, AG).  





Plus, Ds violated clearly defined 






constitutional rt. by breaking and 






entering in dead of night.  Statute does 





not recog. mistake of law defense, or req. 





specific intent to act unlawfully.  Enough 





to intend to violate or injure someone's 





Constitutional rts..  Fears decision could 





lead to future disrespect for law by gov't 





officials.  At best, mistake of law allows 





for clemency.






e)
"Original Intent and Following Orders"







Col. Smith indicted for violating 






Neutrality Act of 1794, arg. that he acted 





on orders of Pres. Jefferson & Sec'y of 





State Madison.  Judge Wm. Paterson ruled 





President can't authorize someone to do 





what is unlawful;  charged with execution 





of laws and can't make them dependent on 





his discretion.  Smith to answer for his 





own conduct.  (jury - not guilty)




i.
Strict liability crimes




i.
no mens rea necessary (not even negligence)





ii.
mistake of fact/mistake of law not a defense





iii.
judgment by legislature that these crimes are 




very serious and require serious penalties (see 




Olsen, Prince, Feola, bigamy).  






a)
attempt to protect a certain class of 





people from an abhorrent harm






b)
regulatory device (Park)






c)
supposed to create high standard of care





iv.
Chevigny - profs feel s.l. in criminal law is 




problematic for practical & theoretical reasons 




-- how can it be a crime if no mens rea?





v.
Morissette v. U. S., SC, 1952 (297)






Junk dealer took & sold used bomb casings from 




A.F. base, thought they were abandoned.  





Convicted of "knowingly converting" gov't 




property.  SC  (Jackson) reversed b/c t.c. 




disallowed defense of lack of intent.  Held 




absence of language in statute req. intent to 




steal didn't demonstrate Congr. purpose to 




eliminate intent requirement in this violation.  




Distinguished this from cases where omission of 




mens rea language is for new, SL statutory 




crimes dealing w/regulatory problems - no mental 




element req., only forbidden act or omission 




(Park).  Ct. declines to extend SL here - 




traditional req. of mens rea for theft came from 




c.l. & inherent in many statutes, Congr. implied 




intent in statute, s.l. would be unjust.







v.
U. S. v. Park, SC, 1975 (302)






Acme CEO convicted for corp's violations of 




Food, Drug and Cosmetic Act - food stored in 




rat-infested warehouses.  Negl. charge not 




given; D found strictly liable.  Ct. (Burger) 




held p.f. case for SL estab. when evidence 




sufficient to find that D had, b/c of position 




in corp., responsibility & authority to prevent 




or correct violation, & failed to do so.  




Awareness of wrongdoing not required, no 





"wrongful act" necessary, omission will also do.  




Leaves open defense of impossibility.  Dissent 




(Stewart) - args for negl. standard, args that D 




could be liable solely b/c of position.

  




Policy considerations for maj. view:






a)
violation threatens injury to public 





health






b)
crim. sanction provides incentive for 





"highest standard of foresight & 






vigilance"






c)
corp. can only act thru individuals acting 





on its behalf.  Getting CEO prevents "pass 





the buck"






d)
fine insufficient - would have to be v. 





large from deterrence standpoint.






NOTE:
Chevigny - on the other hand, SL creates 




incentive to lie & say he tried to take all 




precautions, falsify facts. 






vi.
U. S. v. New England Grocers Supply Co., Mass. 




DC, 1980 (308)






Defines impossibility defense alluded to in 




Park:  Allows CEO to introduce evidence to 




estab. affirmative D that he exercised 





extraordinary care and still couldn't prevent 




violations of the act, evidence sufficient to 




justify placing an add'l burden on gov't.



B.
PROPORTIONALITY (NYPL 70)


1.
Generally - requirement that punishment be proportional to 


the seriousness of the offense or the harm done.  Factors - 


when they increase, so does punishment:




a.
violence - physical injury, intrusiveness




b.
state of mind - intent




c.
harms to society, real or threatened




d.
economic harms




e.
class of victims affected




f.
temptation to commit



2.
Rationale for not handing out same punishment for all crimes



a.
lack of specific deterrence




b.
lack of respect for the crim. justice system if 



serious & minor crimes receive same sentence 




(Chevigny).




c.
prison overcrowding




d.
unjust -- punishment must fit the crime and be 




proportional to harm done



3.
Views on proportionality



a.
Bentham (328), easier to mark the minimum rather 



than maximum punishment; more danger lies in erring on 



minimum side, but rarely occurs; however, we are most 



inclined to err on the maximum side, so more 




precautions necessary here.  Circumstances weakening 



effect of punishment are uncertainty and distance.





i.
value of punishment must not be less than 




necessary to outweigh profit of the offense





ii.
two competing offenses - punishment for 





the greater must be sufficient to induce one to 




prefer the less





iii.
punishment should be adjusted to each particular 




offense, so for every part of the offense there 




is a motive to restrain one from acting.





iv.
punishment shouldn't be more than necessary to 




bring it into conformity with these rules





v.
so value of punishment outweighs profit of the 




offense, it must be increased in magnitude, in 




proportion as it falls short in certainty, and 




also as it falls short in proximity.




b.
Hart (330), deterrent theory - more severe punishment 



may be justified to prevent occurrence of a crime 



when:





i.
one crime may be more harmful than another,



ii.
one crime may be more tempting to commit than 




another





iii.
commission of a crime may indicate dangerous 




criminal character




c.
Ewing (330), Object of punishment to make offender and 



others see evil of act punished; but if great severity 



(disproportional to offense) shown, they are more 



likely to realize cruelty of the punishment, casting 



discredit on the law, making martyr of offender.




d.
Stephen (331), Vengeance, not deterrence, why we allow 



certain factors to magnify or mitigate the sentence - 



we feel less or more retributive.  Ex., if deterrence 



the point, then we would increase, not mitigate, 



punishment as temptation increases.



4.
Constitutional enforcement, (332)




Wide latitude given to states, b/c of federalism, to decide 


punishments acc'g to standards of the state. Cases:




a.
Rummel v. Estelle, SC, 1980 (333) 





D rec'd life imprisonment for 3 offenses netting less 



than $100.  Ct. (Rehnquist) upheld, distinguished 



death penalty cases as "unique" and took restrictive 



view of constitutional requirement of proportionality 



in other punishments.  Nature of crime - violent v. 



non-violent irrelevant.  Judgment call for states as 



to what is proportional. 






b.
Harmelin v. Michigan, SC, 1991 (handout)





Ct. (Scalia) held mandatory life sentence w/no parole 



for possession of 672 grams of cocaine not "cruel and 



unusual".  (could have killed someone and gotten same 



sentence.)  Deterrence, incapacitation, retribution 



seem to be Mich's motive in enacting - reflects 



judgment by Legis. of seriousness of this crime & 



strong anti- drug policy.  Scalia - no proportionality 



requirement in 8th Amendment - "cruel & unusual" deals 



w/nature, not length of punishment.  Left to states to 



decide what a proper sentence is.  Mandatory sentence 



OK - only necessary to look at mitigating factors, 



individualized treatment, for capital cases.  (Why? 



Life sentence takes life away too.)  Concurring 



opinion - finds narrow proportionality principle in 



8th Amendment, supported by precedent, for non-capital 



cases - forbids sentences grossly disproportionate to 



the crime.  Differing views on proportionality.



5.
Proportionality and the Death Penalty



a.
Policy considerations




i.
Deterrence





a)
Many studies, no clear consensus.  Unclear 





if death penalty works as a deterrent.






b)
U. S. v. Fountain, Ct. of App., 1985 (553)







D sentenced to life imprisonment in fed. 





prison, keeps murdering inmates and 





guards.  No fed. death penalty, so nothing 





to lose, no deterrence.  However, 






mandatory death penalty, even for such 





prisoners, is unconstitutional (Shuman).





ii.
Error & irrevocability





a)
Bedau/Radelet study (554)







Risk of executing innocent unknown, but





there are cases where after sentencing or 





death, D found innocent.  Procedural 





safeguards mandated by SC not foolproof.






b)
van den Haag (557) - for retributionists, 





death penalty justified when benefits of 





death penalty (justice) outweigh risk of 





executing the innocent.






iii.
Discriminatory administration





a)
Black (557) - poor/black more likely to be 





convicted.  Inherent quality of judicial 





system that personal antipathies, 






sympathies, will play a role, even 






unconsciously.  Arg. ags't d.p.






b)
van den Haag (558) - objections to 






discrimination in system relevant only to 





distribution, not to nature, of penalties.  





Discrim. not good arg. ags't death penalty 





- fix system that distributes it unfairly.






c)
McCleskey v. Kemp, SC, 1987 (576)







Ct. (Powell) upheld death sentence of 





black man convicted of murder.  D 






challenged sentence based on study showing 





that blacks in Ga. discriminated ags't - 





more likely to receive death sentence than 





whites - violated equal protection clause 





and 8th Amendment.  Ct. - sentence fell 





w/in Ga. law, not a question of whether 





this individual should be sentenced -  D 





must prove that he personally was 






discriminated ags't by jury/judge; study 





insufficient evidence. No constitutionally 





significant risk of racial bias in Ga. 





capital sentencing system shown.  Policy - 





fears that acceptance of this study will 





throw criminal justice system into chaos - 





reviews of all sentences; concerns should 





be presented to Legislature.  Dissent - if 





d.p. not reformed, then its use violates 





equal protection.





iv.
Sanctity of human life





a)
Clark (559) - d.p. barbaric.  Executions 





cheapen life.






b)
van den Haag (559) - life becomes cheaper 





as we become kinder to those who take it.  





Sanctity of life demands that one who 





takes a life forfeits his own.






c)
Barzun (560) - sanctity arg. implies you 





can never kill, even in self-defense.  





Prefers d.p. to life imprisonment, finds 





it less barbaric.  Those concerned 






w/sanctity of life not concerned w/its 





quality.






d)
Bedau (561) - sanctity of human life never 





an obstacle to self-defense.  Subjective 





judgment as to whether prisoner better off 





dead than alive.  Wrong to imprison 





innocent man, but equally wrong or worse 





to kill him.





v.
Incapacitation - the ultimate.





vi.
Retribution/vengeance play large factor.





b.
Unconstitutional to have a mandatory death penalty.





i.
Woodson v. North Carolina, SC, 1976 (571)






Ct. (Stewart) held that mandatory death sentence 




for any first-degree murder violates 8th 





Amendment.











a)
inconsistent w/contemporary standards of 





decency.






b)
no standards to guide a jury.  Jury may 





acquit if it feels d.p. is inappropriate 





for crime.







c)
8th Amendment requires particularized 





consideration of relevant aspects of 





character & record of offender, before 





imposing d.p. (guided discretion)





ii.
Sumner v. Shuman, SC, 1987 (572)






Ct. answered question it left open in Woodson, 




held unconstitutional mandatory death sentence 




for prisoner who killed fellow inmate while 




serving life sentence w/out parole.  8th 





Amendment req. particularized treatment of 




offender/offense.  After this, prisoner could 




still be executed, so deterrent exists.




c.
Crimes other than murder




i.
Coker v. Georgia, SC, 1977 (574)






Ct. (White) held that d.p. for rape grossly 




disproportionate and excessive punishment 




violative of 8th Amendment.  Doesn't compete 




w/murder.





ii.
Enmund v. Florida, SC, 1982 (575)






D sentenced to death, drove getaway car - 




responsible for acts of cohorts under Fla. 




felony-murder aiding/abetting laws.  SC held 




d.p. unconstitutional for D who does not himself 




kill, attempt to kill, or intend a killing.




iii.
Tison v. Arizona, SC, 1987 (575)






Two bros. helped murder convict dad escape from 




prison, supplied weapons & getaway car.  During 




escape, they stole a car w/family of 4 - while 




bros. away, dad killed family.  Dad escaped, 




died.  Sons convicted of murders.  SC (O'Connor) 




upheld death sentences, participation in felony 




and reckless indifference to human life, enough 




to satisfy Enmond's culpability requirement.

C.
STANDARDS OF LEGALITY


1.
Generally -- can't punish an act without a prior, specific 


statute proscribing such an act.



2.
Crimes are acts banned by statute, not common law.



a.
In U.S., legislatures, not judges, decide what 




constitutes a crime.  If we only had common law 



crimes, many modern crimes (esp. Fed.) would not be 



crimes at all.  







b.
Shaw v. Dir. of Publ. Prosec., England, 1962 (341)





D aided prostitution, which is illegal, by publishing 



directory of prostitutes.  Charged w/"conspiracy to 



corrupt public morals."  Vague statute, no fair 



warning.  Two Lords argue that jury and ct. have 



discretion to maintain public standards; one Lord 



argues that cts. cannot create new crimes, only 



Parliament can; interest of certainty in the law -- 



shouldn't be left to juries.  Case represents extreme 



abandonment of principle of legality -- violates 



vagueness, ex post facto, no common law crimes.



3.
No ex post facto laws, which violate due process.  



a.
Criminal law must act prospectively.




b.
Keeler v. Superior Court, Ca., 1970 (345)





Man assaults wife with intent to kill baby she is 



carrying.  Unlike Shaw, D had criminal intent, knew 



act was wrong.  Ct. holds murder statute doesn't cover 



the unborn, nor did Legis. intend it to.  Murder 



conviction unconstitutional extension of murder 



statute to fetuses:  1)  no common law crimes (only 



Legis. can extend statute to cover unborn); 2)  no 



fair warning to D that his act is a crime; 3)  no ex 



post facto laws (deny discretion to reclassify 




penalties and charges at will so we don't penalize 



those we hate by making their acts criminal after the 



fact.)  IMPORTANT:  This is 3 yrs. before Roe v. Wade 



-- test case for abortion.



4.
Crimes must be defined precisely; no vague statutes.



a.
Policy reasons:





i.
need for predictability in the law. fair notice 




of what is forbidden allows people to control 




behavior and conform to set legal standards.





ii.
limit discrimination of prosecutors/police.  No 




arbitrary arrests.




b.
Nash v. U. S., SC, 1912 (352)





D indicted under Sherman Act for conspiracies 1) in 



restraint of trade; 2) to monopolize trade; appeals on 



basis that statute is too vague, no overt act.  Ct. 



(Holmes) holds that here, vagueness no barrier to 



criminal prosecution, "law full of instances where a 



man's fate depends on his estimating correctly some 



matter of degree."  Criminalizing degrees of action, 



creating duty of care or caution, does not make a 



statute vague.



c.
Burg v. Municipal Court, Cal., 1982 (355)





Ct. rej. constitutional challenge to statute on basis 



of vagueness - proscribes driving once blood alcohol 



lmt. reached.  D args this standard is too precise; 



person doesn't know that the limit has been reached.  



Ct. holds that statute meets two req. of due process:





i.
provides standard of conduct for public (accused 




has fair notice);





ii.
provides standard for police enforcement.



d.
Int'l Harvester Co. v. Kentucky, SC, 1914 (356)





Ct. (Holmes) struck down Ky. statute prohibiting 



certain combinations in restraint of trade and forbade 



raising or lowering of price above or below real or 



market value of article - too imprecise.  Not easy for 



company to conform to statute b/c market price varies.  



Distinguished from Nash -- here burden to estimate by 



degree too unfair.




e.
Papachristou v. City of Jacksonville, SC, 1972 (357)





Ct. (Douglas) invalidated Jacksonville vagrancy 



statute as unconstitutional.  Statute too vague, no 



fair notice, can punish innocent as well as culpable 



acts; tool for discrimination by police department -- 



huge potential for arbitrariness.

V.
HOMICIDE 


A.
INTRODUCTION


1.
Common Law Murder/Manslaughter & Development of 



Statutory/Degrees of Murder




a.
Murder/manslaughter felonies at common law





i.
Murder - unlawful killing with malice 





aforethought





ii.
Manslaughter - unlawful killing without malice 




aforethought




b.
At common law, "malice aforethought" was "deliberate, 



premeditated intent to kill formed some time 




beforehand"  Killing "on a sudden", even w/out 




provocation or slight provocation, was not murder.




c.
After time, malice aforethought gained wider, more 



technical meaning, now covers several distinct mental 



states, broadening what could be called murder. Covers 



most heinous forms of homicide.




d.
Prior to rectification effort begun by MPC, most 



U.S. jurisd. maintained system built around c.l. 



concepts.  Signif. departure was division of murder 



into degrees by Pa. Legis. in 1794.  Pa. had mandatory 



death penalty for any c.l. murder - wanted to limit it 



to particularly heinous murders.





i.
1st degree - perpetrated by poison, lying in 




wait or other willful. deliberate, premeditated 




killing, or in perpetration or attempt to 




perpetrate any arson, rape, robbery, or burglary





ii.
2nd degree - all other kinds of murder



2.
Generally, any unlawful taking of life.




a.
NYPL Article 125




b.
California Penal Code, p.418




c.
Pennsylvania Penal Code, p.420


B.
KINDS OF HOMICIDE


1.
Murder - degrees show proportionality at work




Factors for proportionality - provocation, EED, 



recklessness, felony proportionalizing culpability according 


to risk as well as punishment




a.
1st degree - in most jurisdictions, must intend to 



cause the death of another person, and cause the death 



of that person or another 3rd person.





(NY - only for cops, protected classes)




b.
2nd degree - NYPL 125.25



2.
Manslaughter



a.
Voluntary - heat of passion, EED




b.
Involuntary - committed recklessly, grossly 




negligently, ordering commission of unlawful act




c.
Other forms can be created by statute (ex. vehicular 



homicide).  Requires lesser degree of culpability than 



invol. mansl.  MPC - negl. homicide


C.
ELEMENTS OF MURDER


1.
Actus Reus - Conduct by D, an act or omission to act where 


there is a duty to act that results in a death



2.
Mens Rea - Generally called "malice aforethought" Doesn't 


mean ill will, but can stand for negligence as well.  D need 


not have malice towards the victim.  Premeditation, 



deliberation most common required elements.  Term satisfied 


by several distinct mental states, including:




a.
intent to kill




b.
intent to commit grievous bodily harm




c.
reckless indifference to human life/depraved heart




d.
intent to commit any certain non homicide felonies



3.
Death


4.
Causation



a.
Need at least a "but for" causation




b.
Can't have a break in causal chain, but if intervening 



force is natural, then no break.




c.
General rule:





D's conduct need not be sole and exclusive factor 



in death.  Enough that it is sufficiently direct and 



harm is something which should have been foreseen by 



actor.





i.
People v. Arzon, NY, 1978 (588)






Two arson fires, D proven to have set one, 




convicted for death of fireman trapped by other 




fire.  Ct. finds the fire set by D indispensable 




link in chain of events resulting in death.



ii
People v. Kibbe, NY Ct. of App., 1974 (588)






Ct. aff'd murder convictions of Ds who left 




helpless drunk robbery victim by side of dark 




road where he was hit by truck.  D's conduct 




sufficiently direct cause and harm foreseeable.



D.
INTENTIONAL KILLINGS


1.
Premeditation/Deliberation



a.
Generally required for murder convictions, typically 



proven by circumstantial evidence.




b.
MPC rej. prem/delib. formula for identifying 1st deg. 



murders. Judgment that person who plans ahead is worse 



than one who acts on impulse is wrong.  Unsound for 



prior reflection to distinguish capital from 




noncapital murder.  A more depraved person won't have 



to even think about killing - just does it.




c.
How much time necessary to premeditate?





i.
Traditional view:






Commonwealth v. Carrol, PA, 1963 (425)






D convicted of killing shrew wife in her sleep, 




on impulse.  D argued crime didn't fit defin. of 




1st deg. murder, no premeditation/deliberation:  




1) he was a good man; it should have taken him 




longer than an instant to decide to kill; 2) 




circumstances after death and difficulty in 




hiding crime say that he didn't plan it out; 3) 




psych's opinion of his state of mind at time of 




crime - rage, panic.  Ct. rej. all args & upheld 




1st deg. murder: 1) said no fixed time for 




premeditation - time irrelevant if killing 




willful, deliberate, premeditated; 2) 





circumstances don't negate premeditation; 3) 




refused to consider psych's opinion since D's 




own testimony proved murder of 1st deg. (refused 




to give psychs rt. to determine intent or state 




of mind) Rule:  Some premeditation required, but 




no time too short to form idea to kill.





ii.
People v. Anderson, Cal. SC, 1968 (430)






D murdered 10 year old daughter of girlfriend, 




stabbed her 60 times.  Ct. reduced conviction 




from 1st deg. murder to 2nd, finding no evidence 




of premeditation/deliberation.  Held that intent 




to kill must be formed upon a pre-existing 




reflection, actual deliberation or forethought.  




Test:  1) "planning" behavior prior to killing; 




2) prior relationship and conduct w/victim to 




infer "motive" and "pre-existing reflection"; 3) 




particular facts of nature of killing, 





preconceived design - didn't find these here.





iii.
People v. Bloyd, Cal. SC 1987, (435)






Applied Anderson approach to uphold 1st deg. 




murder conviction - D shot to death his 





girlfriend and her father - planning sketchy, 




but motive and manner of killing satisfied 




premeditation/deliberation test.





iv.
Calif. S.C. - novel interpretation - People v. 




Wolff, 1964 (435) - mentally disturbed, not 




insane, 15 year-old murdered mom after advanced 




planning.   Ct. reversed 1st deg, premeditation/ 




deliberation required not only prior reflection 




and planning, but ability to do so maturely & 




meaningfully.  (Ca. Legis. rej. this by statute)



2.
Provocation Formula



a.
Common law position 





i.
Elements






a)
Provocation must occur in front of D.






b)
Cooling time - too long a lapse of time 





between provocation and act makes 






provocation inadequate as matter of law 





and deprives D of jury instr. on mansl. 






c)
only permitted instr. for mansl. in 





narrowly defined circumstances - actual 





physical battery, witnessing adultery  - 





act of personal violence.





ii.
State v. Madden, NJ, 1972 (442)






During riot, policeman shot & wounded young 




suspect while arresting.  Fatally beaten by 




angry mob.  Ct. held racial antagonism was not 




sufficient provocation to req. mansl. instr. in 




absence of specific provoking act.  Unlawful 




arrest nor use of excessive force sufficient 




w/respect to bystander not related to suspect.




b.
Modern view, adopted in most jurisdictions.





Maher v. People, Mich., 1862 (437)





Overruled c.l. w/reasonable person standard. D charged 



w/assault w/intent to kill & murder man.  Trial judge 



excluded evidence to show D's wife was cheating on him 



w/victim, based on c.l. rule.  Ct. reversed, says tc 



should have admitted evidence to jury, may have 



resulted in manslaughter conviction.  New RULE:  



Question of reasonableness of provocation & sufficient 



cooling time to be submitted to jury - reasonable 



person test.  Provocation is anything which may 



produce such a state of mind in ordinary men and which 



jury is satisfied did in case before them.  




Sufficient cooling time - depends on human nature, 



provocation, and circumstances of each case.





i.
Maher ahead of its time





ii.
particularly applicable to child abuse/ 





battering cases - provocation depends on 





circumstance, reaction doesn't have to be immed.




c.
Whether applied strictly or flexibly, limitation 



attributes substantive significance to lapse of time 



between provocation and act. - if reasonable person 



would have cooled off before the moment of killing, 



then mans instr. are inappropriate., even when prov. 



is legally suff. and D still enraged.




d.
Two approaches in deciding what is reasonable





i.
Substantive approach - ct. decides what is 




reasonable as matter of law.






a.
People v. Ashland, Ca., 1912 (443)







Man searched for 17 hrs for before 






finding/killing man who raped his wife.  





Ct. upheld tc's refusal to give mans 





instr. - murder not committed in heat of 





passion.






b.
State v. Gounagias, Wash., 1915 (443)







Ct. held rekindling (by verbal abuse) of 





injury insufficient provocation for heat 





of passion.





ii.
Evidentiary - competing view - let jury decide.  




More accepted approach.






People v. Berry, Cal, 1976 (443)






D waited for victim for 20 hours before killing 




her.  Ct. held D entitled to mansl. instr., jury 




could find provocation was long-smoldering from 




victims' conduct to D, wait increasing rather 




than cooling passion.  




e.
Barberi case - NY, 1895 - Chevigny's example.





Italian woman had sex w/man who promised to marry her 



- later refused, insulted her, she slit his throat - 



no physical provocation.  Bought a razor to mtg.  



General rule - words not a provocation.  WHAT WAS THE 



OUTCOME?




f.
When victim is not the provoker (445, 3 cases)  



Cts. held no provocation defense available w/respect 



to charges of murdering non-provoking relatives or 



bystanders. 




g.
When D creates provoking situation - cts. split  



on whether he is entitled to provocation defense as 



matter of law.




h.
Reasons for/against provocation defense:





i.
Ashworth (446) - notion of justification, 




excusing element of loss of self-control, D is 




to some extent justified in acting ags't someone 




who causes him serious offense. 





ii.
Dressler (446) - morally questionable that there 




is less harm in victim's death b/c he acted




immorally - his life imp't too.  V's wrongdoing 




no justification, maybe an excuse.





iii.
Morse (447) - abolish provocation and convict 




all intentional killers of murder - this defense 




cheapens life - most reasonable people can 




control themselves from killing.




i.
Policy considerations (Chevigny)





i.
deterrence - probably not good idea to loosen 




restrictions on provocation defense - perhaps 




sanctions should be higher for manslaughter to 




deter someone when temptation is higher.





ii.
incapacitation not an issue - not likely to 




commit again


 
3.
MPC APPROACH - Extreme Emotional Distress (EED)



MPC rejects provocation - uses this instead




a.
EED broader than heat of passion which req. immediate 



action; EED can fester over period of time




b.
EED an affirmative defense, burden of proof on D.




c.
16 states (incl. NY) adopted MPC EED formula for 



reducing murder to mansl.

 


d.
doesn't require provoking or triggering event - 



significant mental trauma which can be brought about 



by extended brooding.




e.
2 elements to EED defense




i.
D must have acted under influence of EED 





(subjective element)





ii.
D must have acted as a reasonable person under 




EED would have acted - reasonable excuse for his 




action, determined by jury considering 





circumstances from D's pt of vw. (objective)




f.
Problems with EED statute




i.
putting yourself in someone's shoes - eliminates 




ordinary standards and creates different 





standards for different people.





ii.
possibility of stereotyping





iii.
deterrent value reduced; backward, not forward 




looking standard.





iv.
may invite discrimination between Ds d/c they 




are different - crim. law feels it should 




discriminate betw. individuals in a good sense, 




w/out perpet. stereotypes or discrimination in 




invidious sense - Chevigny




g.
People v. Casassa, NY, 1980 (448)





D convicted of 2nd degree murder for murder of ex-



girlfriend w/whom he was obsessed after she rebuffed 



him.  D appealed that ct. had not allowed him EED 



defense or mansl. instr..  Ct. upheld conviction, said 



statute properly applied.  D had EED, but after 



considering mitigating factors, tc correctly concluded 



that D's excuse so peculiar to him that it was 




unworthy of mitigation - no reasonable jury could find 



his act reasonable, even under EED.  Statute doesn't 



req. that jury or ct. find mitigation on set of facts, 



but only that it has the opportunity to do so.  IF 



THIS IS FOR JURY, THEN HOW COULD CT> SAY THAT #2 



DIDN'T APPLY




h.
People v. Walker, NY, 1984 (453)





Where there is evidence of EED it is for the trier of 



fact to decide, not the judge as a matter of law, in 



light of circumstances , whether there exists a 



reasonable explanation or excuse.



4.
Objective v. subjective standards for behavior/provocation



a.
Royal Commission (461) - crim. law should be based on 



generally accepted standard of conduct for all, 



idiosyncrasies in temperament can be considered in 



mitigation of sentencing not conviction liability.




b.
Michael and Wechsler (461), provocation must be 



measured by probability that circumstances would 



affect most men in same way.




c.
Williams (461) - dumb to say that an ordinary person 



would commit a crime - provocation a concession to the 



frailty of human nature where legal prohibition fails.




d.
MPC (461) - no truly subjective standard of 




provocation.  In end, question is whether actor's loss 



of self-control can be understood in terms that arouse 



sympathy in ordinary citizen



5.
Diminished capacity - what about mental impairment, short of 


legal insanity.




a.
People v. Conley, Cal., 1966 (463)





Malice necessary for a murder conviction.  Req. that D 



has capacity to comprehend his duty to govern his 



action in accordance w/law - legislature overruled.




b.
Morse (464) - lack of rationality or disorder not D's 



fault, not moral weakness




c.
MPC (464) - subjective in character. To evaluate 



abnormal person on his terms is to decrease incentive 



for him to control himself 




d.
Mental disorder under objective standard





MPC (465) - term "situation" designed to be ambiguous 



MPC doesn't authorize mitigation on basis of indiv. 



abnormality w/out measuring D against objective 



standard.  Left to cts. to decide what factors should 



be part of situation to be considered by jury.


E.
UNINTENTIONAL KILLINGS


1.
What makes negligence criminal rather than civil?



a.
where negligence goes beyond matter of compensating 



and disregards life and safety of others as to be an 



offense against the state. Andrews v. Dir. of Public 



Prosec. (472)




b.
V. high degree of negl. re




c.
Recklessness - indifference to risk where accused 



may have appreciated it but disregarded it



2.
Statutes gener. lmt negl. to some form of gross departure 


and distinguish betw. homicide based on inadvertent negl. 


and homicide based on conscious awareness of risk



3.  
MPC (473)



a.
unintended killing is murder when committed recklessly 



(gross deviation from standard of conduct) under 



"circumstances manifesting extreme indifference to 



value of human life"

 


b.
homicide is mansl. when committed recklessly, 




requiring conscious awareness of the risk of death???





i.
Negligent homicide, failure to appreciate a risk 




of which the actor should be aware.

 



ii.
Criminal negligence - fails to perceive a risk, 




gross deviation from standard of care



4.
Elements juggled to consider in culpability



a.
act or omission must cause death




b.
degree of danger - risk




c.
awareness of D that there is a risk




d.
justifiability of risk



5.
Salamond test (474) for reasonable care



a.
magnitude of risk to which others are exposed




b.
importance of object to be attained by dangerous 



activity



6.
Objective/subjective liability - tension



a.
Objective - determine liability on basis of general 



norms of proper and reasonable behavior





i.
For - Holmes - criminal law is not 






concerned D's awareness of risk - enough 





that circumstances would have led a 





reasonable man to know - criminal law 





seeks to establ a general standard or 





limits of conduct for the community (481)





ii.
Williams (481) - applying objective standard b/c 




someone should have known means you will punish 




w/out mens rea - some are just slow. Retribution 




or deterrence? No.




b.
Subjective - internal standards, look to individual 



characteristics of actor, D's ability to conform 



i.
Hart (482) - to apply objective standard it's 




impt. that person had capacity - phys., mental - 




for conforming to law and reas. person standard. 





ii.
Kadish (484) - can't individualize in all 




situations.



7.
Line betw. murder and manslaughter.  Cases.




a.
Commonwealth v. Welansky, Mass, 1944 (469)





D nightclub owner convicted of involuntary mansl. thru 



wanton & reckless conduct for death of guests - 



blocked fire doors/dangerous set up prevented escape.  



Ct. upheld - omission sufficient, b/c D had duty of 



care to guests.  RULE for wanton reckless conduct - 



conduct, not resulting harm, must be intended.  Enough 



to prove that death resulted from wanton or reckless 



disregard of safety of patrons in event of fire.  



Standard - knowing facts that would cause a reasonable 



man to know the danger same as knowing danger, and not 



taking them into account - recklessness.



b.
Parrish v. State, Fla. DC, 1957 (474)





D convicted of 2nd degree murder after chasing his 



wife in car w/bayonet and threatening to kill her.  



While escaping in her car she struck another car and 



died.  Basis - act imminently dangerous to another and 



evidencing a depraved mind regardless of human life.    



(Chevigny - if she lived and person she hit died, she 



would have had a justification - liability for person 



who acting in self defense kills a bystander - she 



must have acted prudently in SD)




c.
State v. Williams, Wash., 1971 (475)





Ds convicted of manslaughter for negligently failing 



to provide their sick infant with adequate medical 



attention, from which he died.  Ct. upheld, found 



evidence sufficient that under standard of ordinary 



caution (exercised by reasonable person under similar 



conditions) Ds should known of seriousness of baby's 



condition to have req. them to have gotten medical 



care for child, and failure to do so is negl. 




sufficient to support conviction for statutory 




mansl.  Unawareness of risk no excuse.  No intent to 



kill, no awareness of risk.  Retributive impulse weak, 



general deterrence - doesn't matter if D is ignorant 



or has good intentions, failure to meet ordinary 



standards of care is crim. negl.  Policy - don't 



encourage fearing the doctor, adhere to standards.




d.
Commonwealth v. Malone, PA, 1946 (485)





17 year-old shot friend while playing "Russian 




roulette".  D convicted of 2nd degree murder (Carrol - 



1st deg is malice aforethought)  Why murder if no 



intent?  Gross negligence - awareness of the risk, 



reckless disregard for consequences.  Malice present 



in recklessness.




e.
OMISSION




People v. Burden, Cal., 1977 (488)





Ct. upheld father's 2nd degree murder conviction for 



conscious and callous failure to feed child - child 



died of starvation/dehydration.  D knew and didn't 



care.  Omission of a duty in law equals an act, so 



standard for determ deg. of homicide same.



f.
U. S. v. Fleming, Ct. of App., 1984 (488)





Ct. upheld 2nd degree murder conviction for D who 



recklessly and drunkenly sped and crashed into woman, 



killing her.  Rej. D's arg that he should have been 



charged w/invol. mansl.  Rule - malice estab. by 



evidence of conduct reckless & wanton, gross deviation 



from standard of care that jury could find that D was 



aware of risks.  Depraved disregard for human life, 



separates his behavior from gross negl. Danger not 



only b/c drunk but b/c driving recklessly as well.





NOTE:  Most jurisdictions hold that extreme 




carelessness while driving can support murder 




conviction.




g.
Steinberg charge





D showed lack of due care though he had duty of care.





2nd degree murder charge (depraved indiff. murder in 



NY) - 1) act/omission must cause death; 2) D must be 



reckless, know his act/omission creates a grave risk 



of death and still does it 3) depraved indifference to 



human life.  1st deg. mansl. charge: 1) caused death 



of child; 2) must have intended to causes her serious 



bodily harm.  Jury acquitted of depraved indifference 



murder and convicted him of 1st degree manslaughter - 



found he only intended to hurt her. Intoxication not a 



defense but evidence may negate intent to kill.



6.
Unlawful act doctrine



a.
Misdemeanor/manslaughter rule - if you cause death 



while committing a misdemeanor, you are liable for 



manslaughter





State v. Hupf, DE, 1953 (501)





Ct. rules death resulting proximately from commission 



of misdemeanor constitutes mansl. - unnecessary to 



prove conscious or reckless disregard for lives/safety 



of others.  Proximate cause limitation requirement - 



violation of statute not enough - violation must be 



proximate cause and causal connection must be clear, 



more than a factor.  Common law rule - DE has no 



involuntary mansl. statute.

 


b.
Felony murder rule (Chevigny doesn't like this, 



neither does MPC or Calif.; still prevalent in US)





i.
Inherently dangerous felony limitation.  FM rule 




requires dangerous felony (rape, arson, robbery, 




burglary) b/c of concern of proportionality 




between punishment for act and punishment for 




murder.  Mere fact that act is a felony doesn't 




turn death into murder






a)
Regina v. Serne, England, 1887 (506)







Ds indicted and convicted for death of D's 





son when they set D's house on fire 





(presumably for insurance $).  Judge 





ltd. application of FM rule to cases where 





act is known to be dangerous to life and 





likely to itself cause death, done for the 





purpose of committing a felony which 





causes death.  Similar arg. for no mistake 





of fact def. for assaulting an officer - 





D already intended the underlying act, so 





he assumes the risk. Arson - extreme 





indifference crime.






b)
People v. Phillips, Ca.SC, 1966 (517)







Chiropractor convicted of FM for death of 





young girl from cancer - convinced parents 





to forego surgery for her claiming he 





could cure her with treatment.  Felony 





here is grand theft by false pretenses.  





Ct. reverses - fm rule restricted to 





felonies that are intentional and 






inherently dangerous to human life. 





Proximate cause - must be but for 






causation.  (On retrial, D convicted of 





2nd degree murder - exhibited malice by 





causing deceased to terminate life saving 





treatment)






c)
People v. Satchell, Ca. SC, 1972 (520)







Ex-felon shot and killed - felony was his 





possession (as ex-felon) of a shotgun,  





convicted of 2nd deg fm.  Ct. reversed, 





limiting application - crime of a felony 





carrying shotgun not inherently dangerous 





- look at crime in abstract not at facts 





of case.  If he wasn't a felon, no fm 





would result.






c)
People v. Henderson, Ca. SC, 1977 (522)







Ct. held unlawful restraint of another 





doesn't necessarily involve required 





danger to human life for FM conviction, 





factors making it felony not all life-





endangering.





ii.
easier to charge w/felony murder rather than 




murder b/c you don't have to prove mens rea of 




murder.






a)
Compare People v. Aaron, Mich, 1980 (515)







Ct. rej. common law FM rule.  To convict D 





of murder, necessary to show intent to 





kill or inflict harm or w/wanton willful 





disregard of risk of bodily harm.  FM rule 





only used now when a murder, rather than a 





death, committed during a designated 





felony to raise murder to 1st degree, 





rather than a homicide - retains 






statute as degree-fixing device once 





murder established.





iii.
death doesn't have to be foreseeable/take your 




victim as you find him.






a)
People v. Stamp, Cal., 1969 (509)







D robbed victim at gunpoint; v. died of 





heart attack from fright (susceptible to 





heart problems).  D's conviction of 1st 





deg. murder upheld - FM doctrine not ltd 





to deaths that are foreseeable.  Felon 





held strictly liable for all killings 





committed by him or accomplice in course 





of felony, as long as homicide direct 





result of felony.  Takes victim as he 





finds him.





iv.
can also attach during escape from crime as well 




as commission (NYPL) - liability for acts of co-




felons works as long as crime (or in some 




places, escape) is in progress 





v.
NYPL - affirmative Ds to FM - all 4 have to be 




proven - rarely used.





vi.
why FM and not mansl.? B/c crimes are already so 




serious that only murder charge can deter.



vii.
FM and the death penalty - Tison (depraved 




indifference murder charge for sons) left door 




open for death penalty - closest ct. has come to 




DP for felony murder.







viii.
Problems






a)
swallows up manslaughter






b)
destruction of relationship of 






proportionality






c)
eliminates requirement of mens rea





ix.
Different approaches






a) 
only certain felonies (most dangerous) 





invoke 1st degree murder; non-designated 





trigger 2nd degree.






b)  
some states designated particular felonies 





as only felonies where FM conviction can 





be obtained, other states lmt it to mansl.






c)
require a killing in course of felony be 





otherwise culpable before FM rule - ex., 





recklessness.





x.
Merger doctrine - felony has to be independent 




of the homicide for fm to kick in, cannot be 




absorbed into the homicide.






a) 
People v. Smith, Ca. SC, 1984 (525)







D convicted of 2nd deg murder under FM 





rule for beating death of her daughter.  





Ct rev'd, held that felony child abuse did 





not serve as underlying felony to support 





conviction of 2nd degree FM.  FM 






instruction may not be given when based 





upon felony which is integral part of  





homicide and shown to be an offense 





included in fact within offense charged, 





merged into it. No indep. purpose here for 





assaultive felony. FM application would 





not serve deterrence here.







b)
People v. Jackson, Ca., 1985 (529)







D convicted of 2nd degree FM & inflicting 





cruel punishment on 2 year old son.  Ct. 





held child-abuse charge did not merge, b/c 





D had indep. felonious purpose in 






disciplining son.





c)
People v. Miller, NY Ct. of App., 1973 





(530)







Ct. held burglary based on intent to 





assault will support FM charge, though 





similar assaultive behavior won't support 





FM charge in absence of entry into bldg/ 





room.  Relied on statute labeling burglary 





as one of the designated felonies.





xi.
Killings not "in furtherance of the felony"





a)
State v. Canola, NJ, 1977 (531)







D convicted for felony murder of 






accomplice shot by store owner resisting 





robbery.  Ct. held that a felon is not 





liable for death of a co-felon by one 





resisting the felony; lethal act must be 





done "in furtherance of the felony" - 





agency theory of murder. Felons acting in 





concert are both guilty  Ct. relies on 





other jurisdictions which are gradually 





rejecting proximate cause theories or 





scope of the risk arguments.






b)
U. S. v. Heinlein, DC Cir., 1973 (537)







Ct. held that in agency theory, 






unanticipated actions of a felon not in 





furtherance of the common purpose could 





not be attributed to other felons.  (one 





of three rapists murders victim)






c)
State v. Amaro, Fla., 1983 (538)







Ct. held D could be liable for murder of 





police officer during drug bust committed 





by accomplice even after D has already 





been arrested.  Accomplice's act was 





foreseeable and in furtherance of common 





design (attempt to escape)





xii.
Proximate cause v. agency theory





a)
Proximate cause - issue is whether the 





killing, no matter by whose hand, was 





within the foreseeable risk of the 






commission of the felony.







i)  
Deterrence factor not well served by 






proximate cause theory applying rule 






to all deaths springing from felony.






b)
Agency theory - co-felon or one acting in 





concert with felon, not a cop or innocent 





person, must be the one who kills.  





Gradually growing in popularity.

   





i)
Chevigny - 
Justifiable homicide.  






Store owner's shooting of felon 






justifiable so no murder.  Can make 






it dependent on state of mind but 






not done.







ii)
reason for FM is to protect the 






innocent, applied only when 







innocent is killed, not necessarily 






felons. People v. Cabaltero, Cal., 






1939, (538)

VI.
RAPE 



A.
COMMON LAW DEFINITION - unlawful carnal knowledge of a woman w/out 

her consent, by force, fear or fraud.


B.
(NYPL 130, MPC 213)

C.
THREE ELEMENTS


1.
Criminal intent/mens rea




a.
knowing there is no consent




b.
recklessness as to consent (MPC)



2.
Force

 

3.
Some resistance - lack of consent


D.
MENS REA


Look at statute



1.
NYPL, nothing less than negligence



2.
MPC, requires recklessness as to state of mind



3.
Consent can negate criminal state of mind




a.
mistake of fact as to consent in US courts not a 



defense generally w/out reasonableness test.




b.
general crim. principle - consent no defense.  Rape 



used to be viewed as highly intentional - mens rea and 



actus reus tied together.  Society and views on sex 



changed, now the act is not the crime so much as the 



mens rea - lack of consent.  Mistake of fact as to 



reasonable belief in consent can now be defense.



4.
Nonconsensual intercourse only criminal under special 


circumstances (D incapable to consent, statutory offense), 


or really bad fraud



5.
Cases




a.
Regina v. Morgan, House of Lords, 1976 (249)





Mistake of fact defense - Ds thought woman consented 



b/c husband told them so and brought them home to have 



sex w/her.  Crime requires mens rea - intent to have 



sex w/out woman's consent.  Ct. held belief of consent 



doesn't have to be "reasonable", only honest & 




sincere.  Jury still must evaluate sincerity of belief 



- could find Ds are lying and convict.  Negative 



reaction - recklessness added to list of states of 



mind by statute. 




b.
Commonwealth v. Sherry, Mass., 1982 (254)





Ds convicted of rape.  Doctors took nurse to vacation 



house - she says she resisted verbally, not overtly.  



Ds arg'd no evidence of force; and "good faith 




mistake" defense.  Ct. rej., upholds convictions.  



Physical force unnecessary, implied force or threat 



enough.  If they raised mistake of fact defense, they 



would have to act w/good faith - reasonableness, not 



sincerity of belief of consent necessary here.  



Deliberate blindness to circumstances is reckless.  



Policy - anti-rape.  Ds assume risk when she says no, 



all the law requires of her.




c.
Commonwealth v. Williams, PA, 1982 (259)





D convicted of rape of woman who he took to secluded 



area over protests and threatened to kill her - she 



told him to go ahead and rape her b/c she didn't want 



to die .  D arg'd her words negated mens rea.  Statute 



offers no mistake of fact defense as to reasonableness 



of consent - ct. refuses to create one.  Leave to 



legislature to define mens rea.  Once force is used or 



threatened, belief of consent irrelevant. 


D.
ACTUS REUS


1.
Force



a.
Traditionally, force must have been physical or life 



threatening




b.
NYPL 130.35 - defines force to be physical or threat, 



express or implied, which invokes fear




c.
Threat of force same as force - physical or 




psychological force





i.
implied threat sufficient to support conviction 




for forcible rape when adults force children to 




engage in sexual activity. State v. Etheridge, 




NC, 1987 (386)





ii.
threats not involving physical violence






a)
Commonwealth v. Biggs, Pa., 1983 (387)







Ct. held that no rape by forcible 






compulsion where dad told daughter bible 





said she had to have sex w/him - no 





violence used.






b)
Commonwealth v. Mlinarich, Pa., 1985 (387)







Threat to return 14 yr.-old girl to 





juvenile home insufficient - verbal threat 





must be of imminent and physical injury.  





statutory rape but not forcible 






compulsion.




d.
Why a force requirement?





i.
show intent of perpetrator





ii.
crime easier to prove





iii.
makes it more violent, draws line between more 




and less serious cases - more serious intrusion.





iv.
freedom of sexual choice




e. 
Estrich - male imposed view of what constitutes force 



and resistance - women react differently - discounts 



psych force



2.
Cases



a.
State v. Rusk, Md., 1981 (368)





D convicted of 2nd degree rape.  Victim gave D ride 



home, D took her keys.  V arg'd fear paralyzed her.  



D lightly choked her; she consented to rape b/c she 



feared he would kill her.  Ct. upheld conviction, 



found that reasonableness of victim's fear was a jury 



question - fear must be reasonably grounded to 




eliminate need for proof of actual force.




b.
People v. Evans, NY, 1975 (376)





Gullible girl victimized by lying and psychological 



tactics.  Ct. held no clear criminal intent as to 



D's statements.  Ct. could not find forcible 




compulsion nor threat beyond reasonable doubt.  Moral 



wrong more than legal wrong.





(Why not seduction charge?  No force involved, wrong, 



not criminal, perpetuate idea of women as weaker, 



difficult to draw line in interpersonal relationships)




c.
Boro v. Superior Ct., Ca., 1985 (378)





D identified himself as doctor and told victim she 



would die if she didn't have sex w/him; had to pay 



$1000 for "cure"  Truly believed she would die.  Ct. 



held that victim knew nature of the act - fraud only 



applicable to act, not to inducement. Statute 




interpreted to not extend fraud to inducement.



3.
Resistance requirement






a.
often implicit in consent elements




b.
traditional view - resistance to the utmost




c.
now reasonable, relative term - can be reasonable not 



to resist - no requirement for woman to endanger 



herself




d.
words sufficient - no means no




e.
once force established, no resistance required



4.
Statutory rape - strict liability crime (Olsen)




a.
reasonable belief in age or consent no defense





i.
except MPC says reasonable belief may be a 




defense






213.3(1)(a), 213.3(6)(1)





ii.
in NY, statutory rape is SL crime

VII. ANTICIPATORY CRIMES 


(Also called inchoate crimes)


A.
ATTEMPT (NYPL 110, 40.10, MPC 5.01)



1.
Generally



a.
Why punish?  Deterrence - general and specific





Hart (623) - if unsuccessful attempts punished, price 



might seem too high - D knows he still has something 



to lose.  (Args that attempt should be punished as 



severely as completed crime - mens rea there.  Just 



b/c unlucky in attempt doesn't mean he should get 



off easier - unsuccessful felon is just as wicked.)




b.
Usual punishment - attempt punishable by reduced 



factor of the punishment for the completed crime




c.
Why don't we punish as severely for attempt?





1.
Retributive instinct stronger for crimes where 




actual harm is worse than threatened harm





2.
Proportionality based upon harm done - here, 




harm is little or none





3.
Waite (622) - we punish completed acts more 




harshly - retribution for additional suffering 




upon success




d.
We punish more harshly for completed crime b/c we know 



that he intended to complete attempt.





Loci penitenti - time to repent, if this doesn't 



exist, then no crime for attempt




e.
Some (few) attempts are punished w/same penalty as for 



completed crime (drug offenses) - increases deterrence 



factor.  Society has made judgment on state of mind 



and potential for harm to large group of people




f.
MPC p.622 5.05(1)





Attempt, solicitation and conspiracy are crimes of 



same grade and degree as most serious offense which is 



attempted or solicited or is an object of the 




conspiracy.  Att., solicit. or cons. to commit a 



capital crime for 1st degree felony is a 2nd degree 



felony.





i.
To the extent that sentencing depends on 





antisocial disposition of actor and need for 




corrective sanction, likely to be little 





difference in gravity of measures depending on 




success or failure of plan.





ii.
No need to distinguish unless looking to deter, 




in which case there is an argument for saving 




the heaviest sanctions for the act rather than 




the attempt.



2.
Mens rea



a.
Attempt an intentional crime, requiring specific 



intent to commit that crime, even if completed crime 



requires lesser mens rea or recklessness.  Attempt may 



require higher intentional element than actual crime.  



Why?





i.
Avoid unfair result if we use standard of 




knowledge that act could cause death (speeding 




around a curve)





ii.
we can only consider act sufficiently dangerous 




if it is accompanied by intent or followed by 




harmful result (Holmes, p.628)




b.
NYPL 110.00 - Must act w/intent to commit the crime - 



specific intent required; knowledge is not enough.  



ie, in cases of att. murder, state must prove that D 



intended to do it.




c.
MPC - has knowledge component.  If D knows result will 



happen, can be guilty of attempt (Chevigny likes 



this)




d.
You can intend to commit a crime that does not require 



intentionality (ex. you can intend to drive 




recklessly).








e.
Cases





i.
People v. Kraft, Ill., 1985 (625)






D forced couple off road and shot at them and 




police.  Convicted of att. murder.  Claimed 




no intent to kill, defective mental condition 




and intoxication, so no mens rea for att.






murder.  Ct. reversed/remanded - murder statute 




req. intent and/or knowledge, att. murder 




statute requires only intent.





a)
Rule:  Ct. holds that knowledge that one's 





act may result in death doesn't satisfy 





mental element for att. murder.





b)
Weird result - if he had killed someone 





would have been manslaughter - attempted 





mansl?  Possible, but hard to prove - more 





likely reckless endangerment (att. 






reckless homicide - NYPL 120.05)






c)
Under MPC, easier to convict of att. 





reckless charge - knowledge of probable 





result is enough






d)
Under this Sherry not guilty, lacked 





requisite intent b/c Ds believed consent, 





on other hand, they intended result.





ii.
People v. Thomas, Colo., 1986 (630)






Ct. upheld att. reckless manslaughter conviction 




of D who shot at man he believed to 





be a fleeing rapist.  Wouldn't have been 





convicted in NY.  Intent identified in cases 




where harm is likely to occur, and in this case, 




D knows that harm could occur or is reckless as 




to that risk.  Departure from traditional view.





iii.
Regina v. Pigg, England, 1982 (630)






D convicted of att. rape.  Ct. upheld - jury 




could convict if D knew woman didn't consent or 




was reckless as to consent.




iv.
Attempted strict liability crimes






a)
Attempted felony murder?  yes, but tough - 





Chevigny doesn't like.






b)
Commonwealth v. Dunne, Mass., 1985 (630)







D convicted of assault w/intent to commit 





statutory rape & att. statutory rape.  





Ct. aff'd - for completed act, knowledge 





unnecessary, b/c assault present for this 





as well, SL applies to attempt.





c)
Murder of an undercover cop?  Generally, 





yes.  Attempt is considered attempt, b/c 





no intent necessary for SL crime.  Slight 





incongruity, though.  Statutory rape 





victims and police officers are persons of 





a special status.  Malum in se (underlying 





wrong) here.  Sex not wrong (So att. sex 





not malum in se), but killing is (so, att. 





murder of cop is malum in se).



3.
Actus reus - required act towards commission of a crime to 


be charged with attempt.




a.
How close to the actual commission of the crime do you 



have to get to establish intent? (proximity)  Act 



depends on facts of each case.  





i.
Common law - preparation generally not an 




attempt, have to take all but the last step 




necessary for completion of act - if actor still 




has an opportunity to repent (locus 





penitentiae), no attempt.





ii.
MPC 5.01 - 2-step test to distinguish acts of 




preparation from acts of attempt:






a) 
act taken a substantial step in a course







of conduct designed to accomplish criminal 





result;






b) 
act must be strongly corroborative of 





criminal purpose to constitute a 






substantial step.






c)
purposes







i)
to assure firmness of criminal 






design







ii)
preclude liability for relatively 






remote preparatory acts







iii)
less of crime necessary to be 






committed if acts already taken can 






establish intent - we want to find 






out that an act is underway, not 






wait for final act





iii.
NYPL 110 - "conduct which tends to effect the 




commission of the crime"




b.
Tension and competing policies between wanting to 



prevent completion (substantial step) and giving a 



chance to repudiate (common law).








c.
Attempt involving group can be conspiracy and attempt




d.
Abandonment of attempt





i.
reluctance to move criminal act to earlier point 




- desire to preserve locus penitentiae.  Why?






a)
D may be arrested before she can take step 





to complete crime






b)
may not be arrested until after she has 





repented and abandoned criminal plan





ii.
if treated like other offenses, abandonment of 




attempt cannot defeat liability, only mitigate 




sentence.





iii.
many juris. refuse to admit abandonment as 




defense, although some are changing






a)
NYPL establ. abandonment as a defense 





"under circumstances manifesting voluntary 





and complete renunciation






b)
LeBarron v. State, Wisc., 1966 (638)







D abandoned rape attempt when he realized 





she was pregnant.  Chevigny - this is





abandonment, not att. - he abandoned 





intent to do act.




e.
Defenses





i.
No defense that the crime was impossible to 




commit (ex. bank removes $ in the morning - D 




can still be convicted of att. robbery - NYPL 




110)





ii.
Renunciation, in some jurisdictions - see NYPL 




above.  If abandonment insufficient to avoid 




crime, must take other affirmative steps.  To 




renounce, D must actually prevent (voluntary and 




complete).  Fear of being caught insufficient. 




(Jackson).




f.
Attempts taken by means which will not lead to result 



intended





MPC 5.01(1)(a) - Could be considered attempt if D 



purposely engaged in conduct that would have 




constituted the crime if the circumstance were as he 



believed them to be.  (If you fire at a dead person 



thinking he's alive, then att. murder?)




g.
Cases





i.
Commonwealth v. Peaslee, Mass., 1901 (633)






D made arrangements for arson then changed his 




mind. Ct. held that preparation is not attempt, 




but some may amount to one -   Analysis of 




degree of preparation and proximity to final act 




necessary.  Ct. suggested that on evidence 




conviction of attempt proper.  First steps not 




always enough, final steps not necessary.




ii.
Comer v. Bloomfield, 1970 (635)






Actus reus is act which is a step toward 





commission of crime, immediately, not remotely 




connected with commission of it, and doing of 




which cannot reasonably be regarded as having 




any other purpose except commission of that 




crime.  D's inquiry to insurance co. not enough 




to establish fraud.





iii.
People v. Rizzo, NY Ct. of App., 1927 (635)






D and accomplices rode around NY searching for 




clerk who they planned to rob, but never found 




him.  Ct. rev'd conviction of att. robbery b/c 




acts were preparatory, not attempt.




iv.
People v. Jackson, Ct. of App., 1977 (647)




Case involving informant and repeated attempts 




at bank robbery, took off b/c they feared 




getting caught. (not a renunciation).  Ds 




convicted of att. robbery, but contend acts were 




only preparation.  Court applied MPC 2-part 




"substantial step" test, and held that evidence 




sufficient as matter of law to sustain 





conviction for attempt.




v.
U. S. v. Buffington, Ct. of App., 1987 (652)






Not sure what Ds planned to rob in mall.  Ct. 




rev'd conviction of att. bank robbery, using 




MPC test, found no substantial steps taken - no 




guns out.





vi.
U. S. v. Mandujano, Ct. of App., 1974 (653)






U. S. v. Joyce, Ct. of App., 1982 (653)






Two drug cases involving undercover agents.  




Mandujano gave money back to informer, couldn't 




find drugs, though he tried, conviction of 




attempting to sell upheld.  Joyce - deal fell 




through b/c D smelled trouble, conviction of 




att. to purchase from informer overturned - risk 




of apprehension doesn't make preparation into 




attempt.  Why different results?  M. left door 




open - planned to complete crime if he could 




find drugs.  J. walked out unequivocally.


B.
OTHER ANTICIPATORY CRIMES (NYPL 100, 115)



1.
Liability can reach acts that are otherwise innocent but may 


be illegal b/c done w/forbidden intent.



2.
Preparatory behavior made criminal


 
a.
Loitering (post-Papachristou) (NYPL 240.35)





i.
Procedural approach - allowing police to stop 




and detain suspect in circumstances short of 




those justifying an arrest





ii.
Substantive - crime to loiter or prowl in 




circumstances giving rise to alarm that crime 




will be attempted




b.
Burglary (NYPL 140.30)





i.
Common law - breaking and entering a dwelling of 




another at night w/intent to commit felony 




inside.





ii.
enlarged by cases and statutes - made entry 




criminal during day, into any structure, 





w/intent to commit any crime





iii.
Burglary statutes eliminated problem of specific 




proof that one entered w/intent to do a 





particular forbidden act - now all needed to be 




proven is intrusion made as conscious step 




toward any criminal objective.





iv.
Some cts. have even made attempted burglary a 




crime (entered store yard at night w/ladder and 




tools)




c.
Assault (NYPL 120)





i.
attempt to commit a battery on another





ii.
courts divided as to whether there can be 




attempted assault.




d.
State v. Young, NJ, 1970 (639)





D found guilty of entering Trenton HS w/intent to 



disrupt classes and interfere w/peace, and fined.  Ct. 



held that legis. can penalize an innocent act when 



done with a forbidden intent.  Evidence sufficient 



that he had intent to disrupt, based on past actions, 



what he did after entering school.  Can penalize at 



early stage for intent.

VIII.
JOINT RESPONSIBILITY/AIDING AND ABETTING

A.
PARTIES TO CRIME:  ACCOMPLICE LIABILITY (NYPL 20.00, 20.05)



1.
Generally



a.
If convicted as an accessory, you can be charged 



w/same offense as the principal.







b.
Requires strong culpability.




c.
No degrees of accomplice liability




d.
Some crime must actually have been committed -- it can 



be an attempt.




e.
Statutes





i.
NYPL - D must actually aid.  D can be convicted 




of aiding an attempt, but not of attempting to 




aid.  Must intend to aid and actually aid.





ii.
MPC - don't actually have to aid, just attempt 




to aid (yell encouragement to deaf person)??




f.
If no act or attempt occurs, aider is not guilty of 



anything.  A crime must occur.  (Different from 



conspiracy.)???????




h.
Accomplice liability v. felony murder or vicarious 



liability





i.
Morgan - Morgan aids and abets those capable of 




raping his wife.  Intends to aid them, and does 




aid them to do so.  Liable for their acts thru 




accomplice liability, not through FM or 





vicarious liability.





ii.
In FM, Ds are vicariously liable for acts of 




their accomplices.  Intent not necessary, as it 




is w/accomplice liability.




i.
Police exemption NYPL 35.05 (1)





i.
if you are an undercover agent, no liability as 




an accessory





ii.
Gamble case (686) - undercover agents who shot 




elk and sheep to make a case against Gamble and 




other suspect hunting violators not violating 




the law - legitimate undercover work.




j.
Facilitation





i.
NYPL 115 - crime of criminal facilitation



2.
Mens Rea



a.
Accessory must have the same mens rea as that required 



for the offense PLUS the specific intent to aid/abet.  



Accomplice charged as a principal, so same mens rea as 



principal is required.




b.
Purpose or knowledge





i.
Hicks v. U. S., SC, 1883 (682)






D convicted of murder, actually committed in his 




presence by companion - alleged that D 





encouraged through words, D denies this.  Ct. 




reverses, holds mere presence not enough to 




convict as accessory, must intend to aid.  D's 




words were intentional, but no proof that he 




intended to aid murder of victim.  If you intend 




to aid but your aid is unnecessary, you can 




still be guilty (see actus reus) (NY). 





ii.
Wilson v. People, Colo., 1939 (685)






Two friends got into argument.  D eggs friend 




into robbing drugstore w/intent to frame him.  




Ct. rev'd conviction of aiding in commission of 




burglary - while he provoked, he did not have 




same, requisite intent to violate law as  




principal.




iii.
State v. Gladstone, Wash., 1980 (687)






D told interested buyer where to go to buy drugs 




- convicted of aiding and abetting unlawful 




sale.  Ct. rev'd.  Knowledge you are giving aid 




not enough; no connection/communication betw. D 




and seller.  Takes strong intentional interest 




in commission of the crime to "aid/abet".  




(Chevigny - why wasn't he charged w/aiding 




purchase? B/c this is less punishment that 




aiding a sale - policy reason.)





iv.
Hand standard - U. S. v. Peoni - in order to aid 




and abet another to commit crime, D must in some 




way associate himself w/venture, that he 





participate in it as in something he wishes to 




bring about by his action.





v.
U. S. v. Fountain, Ct. of App., 1985 (692)






Prisoner gave knife to fellow inmate knowing he 




would use it to attack guard.  Ct. (Posner) held 




it unnecessary that D intended guard's death - 




enough he knew that the inmate would use it to 




attack guards.




vi.
People v. Lauria, (692)






Ct. held that purpose was req. for conspiracies 




to commit lesser offenses, but knowledge 





sufficed for conspiracies to commit large ones.  




D answering service owner acquitted of aiding 




prostitution - knew hookers used his business.




c.
Mens rea as to circumstance





i.
Johnson v. Youden, 1950 (693)






D charged w/aiding and abetting builder in sale 




to customer of house at unlawfully high price.  




SL crime.  Ct. dismissed - while ignorance of 




the law not a defense, ignorance of facts 




constituting the offense is.  Ds unaware of 




facts, did not intentionally aid builder to set 




price.





ii.
Giorgianni v. the Queen, 1985 (694)






D hired someone to drive his truck w/a heavy 




commercial load.  Truck's brake failed - went 




out of control, killed people.  Driver charged 




as principal and D as aider, SL charge of 




culpable driving.  Ct. held knowledge of all the 




facts that made act a crime intent to aid/abet 




necessary for this charge.  Willful blindness 




equal to knowledge - recklessness, negligence 




not equal.




d.
Mens rea as to result (aiding an unintentional crime)





i.
State v. McVay, RI, 1926 (695)






D charged w/aiding and abetting for hiring 




and commanding captain of ship to install and 




operate defective boiler, causing explosion, 




deaths.  Ct. held that D could be liable as 




accessory before the fact for the crime of 




involuntary manslaughter through criminal 




negligence.  His mens rea (gross 






negligence/recklessness) same as the principals 




- must have knowledge and intent.




ii.
People v. Abbott, NY, 1981 (697)






Two guys drag racing.  One hit a car and killed 




driver, both convicted of crim. negl. homicide.  




D, who didn't kill, convicted of aiding/abetting 




(takes two to drag race - he encouraged the 




other to do so) - he had requisite intent 




(recklessness) to aid, and aided the crime.




iii.
MPC 2.06 - when causing a result is part of the 




offense, an accomplice to conduct causing this 




result is an accomplice if he has same intent as 




that required for commission of the offense.





iv.
State v. Foster, Conn., 1987 (698)






D and Cannon beat up man who raped D's 





girlfriend.  D left Cannon to hold rapist while 




he got girlfriend to ID - Cannon killed rapist 




while D gone.  Ct. upheld D's conviction for 




accessory to manslaughter - says to do so, aider 




must have intent to commit that offense.  




Chevigny - D doesn't seem to have mens rea.





v.
People v. Marshall, Mich., 1961 (699)






D knew friend was drunk and lent him car keys - 




friend crashed, killing himself and other 




person.  D convicted of involuntary manslaughter 




for death of other driver; aided and abetted in 




criminal negligence.  Chevigny - seems to be no 




intent here either (I disagree)



3.
Actus Reus



a.
Need causal significance but not but for causation.




b.
Need an act by which you participate and allow the 



enterprise go forward.




c.
Wilcox v. Jeffery, 1951 (705)





Chevigny - this case a moral outrage





D convicted of aiding and abetting violation of Aliens 



Act - American jazz saxophonist allowed to work in 



England.  D attended show and reported on it for jazz 



magazine - his act unnecessary for the concert to 



occur.  Ct. held that D didn't need to be but for 



cause or participate in crime; knowledge that act 



illegal and encouragement of it was enough.



d.
State v. Tally, Ala., 1894 (706)





Man seduced judge's sister-in-law, her brothers went 



to kill man, judge told telegraph operator not to send 



warning to victim, warning not sent, man killed.  Ct. 



held D judge to be accomplice of brothers, though no 



agreement between parties or but for causation; enough 



that he facilitated result intended by him and actors, 



even if it would have occurred w/out his aid.



e.
Causation v. accessorial liability





i.
Causation - at a minimum, but-for causation





ii.
Accessorial liability - no but-for causation 




required, only intent - result could have 




happened w/out his assistance




f.
Attempt to aid, but no aid rendered?





i.
before MPC, no liability.





ii.
MPC - person acting w/requisite intent to aid 




still liable as accomplice, even if no aid given





iii.
but, if D intends to aid, and no crime or 




attempt committed by principal, then no 





accomplice liability.  However, he could be 




charged w/attempt, or criminal conspiracy.





iv.
if D intends to aid, and principal attempts 




crime, then both can be charged w/attempt.




  Under NYPL????


B.
CONSPIRACY:  GROUP LIABILITY (NYPL 105, 240.05)



1.
Generally



a.
Three elements




i.
intent to commit the target act.  Conspiracy 




generally a specific intent crime - each D must 




intend to agree.





ii.
agreement between 2 or more persons





iii.
overt act (show the conspiracy is at work)






a)
common law - this was unnecessary






b)
must be in furtherance of the crime






c)
not every co-conspirator has to commit an 





act in furtherance






d)
need not be criminal, just prove existence 





of the conspiracy




b.
Functions




i.
Complements attempt and solicitation






a)
Establishes beginning of criminality at 





point farther back into stages of 






preparation than for attempt.






b)
doesn't require proximity or substantial 





step





ii.
Protects society from danger of group activity 




(groups more likely than individuals to commit 




crime)





iii.
"Prosecutor's darling" - prosecution made easier 




thru procedure, increased penalties (reflects 




judgment that group acts more dangerous)






a)
hearsay of co-conspirators admissible






b)
longer statute of limitations - SOL 





doesn't start running til all acts 






complete






c)
acts of one D can be imputed to all






d)
grading of punishments







i)
MPC - punishment for conspiracy same 






as that for the object crime - same 






exceptions made as for attempt







ii)
Federal law - RICO - can be 







convicted of conspiracy to commit 






crime and actual crime committed - 






consecutive terms as well







iii)
NY - can't give consecutive 







sentences







iv)
why convict for conspiracy and 






crime?








a)
group activity dangerous - 







deter criminal agreements






b)
conspiracy typically leads to 







more complex acts




c.
Renunciation and withdrawal




i.
common law - change of heart wouldn't help you 




escape liability





ii.
MPC allows defense of renunciation






a)
law should provide means for encouraging 





people to desist from acting criminally






b)
requires change of heart and success in 





preventing commission of crime (some 





states find this too harsh and don't 





require)





iii.
renunciation can start running of SOL for that 




conspirator, if affirmative action taken to 




signal withdrawal to co-conspirators





iv.
general rule that D bears burden of proving 




withdrawal held unconstitutional




e.
NYPL (105)





i.
with intent that conduct constituting a crime be 




performed, D agrees w/one or more person to 




engage or cause performance of such conduct





ii.
105.20(1) - overt act must be in furtherance of 




the conspiracy





iii.
105.30(1) - co-conspirator's guilt does not 




affect defendant's guilt (if co-cons. gets off, 




it does not affect D)




f.
Federal law - Pinkerton Rule





i.
all members guilty of substantive crimes whether 




they knew they took place or not





ii.
rejected by NY





iii.
MPC - guilty if you have knowledge




g.
Conspiracy v. accomplice liability




i.
in conspiracy, an agreement is necessary






a)
co-conspirator need not know all acts of 





others in connection w/plan.  But acts 





will be imputed






b)
crime need not be committed, only 






contemplated






c)
weak overt act requirement (acc. liab. 





requires strong overt act)




h.
tension between conspiracy and attempt - conspiracy a 



joint action which need not reach point of criminal 



attempt; no "substantial step" needed.




i.
Defenses




i.
no defense if fellow cons. gets off





ii.
renunciation a D only if it prevents crime from 




occurring (in most state




2.
Mens Rea - intent to commit the target act



a.
U. S. v. Feola, SC, 1975 (779)





Drug deal gone bad - Ds fired at undercover fed. 



officers, but didn't know they were officers.  




Assaulting officer SL crime not requiring knowledge 



of status.  Ds convicted of conspiracy to assault a 



fed. offic.  Ct. upheld - if you intend the underlying 



wrong (assault), no further mens rea necessary (you 



take the victim as you find him).  Policy - added 



deterrent.  Mens rea doesn't have to be higher for 



conspiracy than for underlying crime.  Ds intended to 



commit assault and agreed to it together.




b.
Powell Doctrine, Commonwealth v. Gormley, (783)




D indicted for conspiracy to violate election law.  



Ct. reversed - D had good faith and ignorance of 



criminality of act.  Corrupt motive doctrine - needed 



evil intent to enter conspiracy - not enough that 



object act is criminal.  Criticized.




i.
Amounts to claim of ignorance of the law.





ii.
Criticized in MPC, rejected in England.  Mens 




rea an element to be fixed by statute, not cts.





iii.
Trend - if ignorance no defense to substantive 




crime, then no defense to conspiracy




c.
Vendors who sell legal goods/services used for illegal 



purposes





i.
People v. Lauria, Ca., 1967 (785)






D ran phone answering service - knew hookers 




used it.  Indicted for conspiracy to commit 




prostitution (w/women).  Issue - under what 




circumstances does supplier of services become 




part of conspiracy to further an illegal 





enterprise by furnishing goods or services which 




he knows are used for criminal purposes.






a.
For conspiracy, two elements needed







i.
knowledge of illegal use of the 






goods or services







ii.
intent to further, promote, 







cooperate in crime.


 


b.
How to infer intent from knowledge:







i.
seller of legal goods for illegal 






use has a stake in the venture







ii.
advances venture in material way







iii.
no legitimate use for goods or 






services exists







iv.
volume of business w/buyer is 






grossly disproportionate, sales high 






volume of seller's business






Knowledge of buyer's use not enough to establish 




intent for conspiracy when object crime is a 




misdemeanor.




ii.
MPC - for conspiracy and accomplice liability, 




knowledge not enough, must be intent to further 




the crime.  Applies for vendors of legal goods 




whose goods used for illegal ends.



3.
Concert of Action - the agreement - "nexus"



a.
This is the actus reus of conspiracy.




b.
Mens rea/actus reus tied together - intent to 




conspire/agree are close.




c.
When determining D's complicity w/an agreement or 



participation in conspiracy, ask if D has actually 



agreed.  (rarely proof, usually inferred)




d.
Generally proven through circumstantial evidence





i.
Must be a plan





ii.
Must be proof of a plan






This is weakened by 3 factors, p.802






a)
cts. zeal to infer agreement sometimes 





means they don't prove it at all






b)
more liberal requirements in anti-trust 





cases, while justified in that area, can 





be extended to law of conspiracy






c)
verbal ambiguity - cts. deal w/conspiracy 





as a group rather than an act - to convict 





D of conspiracy, necessary to prove that 





he knows he was helping a wrongful 






enterprise, and that another knew he 





intended that aid, tacit agreement to give 





and accept aid.




e.
U. S. v. Alvarez, Ct. of App., 1980 (792)





D convicted in conspiracy to import drugs b/c he  



smiled and nodded assent that he would be at airport, 



unloaded household appliances.  Agreement inferred 



from this assent.  Ct. upheld - said evidence 




sufficient to show he was part of conspiracy - ct. 



loose about agreement and will infer from 




circumstances.  Knowledge of details of conspiracy 



unnecessary - just know something is afoot.  Must show 



that D had specific intent to join conspiracy.




Chevigny - doesn't like this - not shown that D had 



intent to commit crime or entered agreement.  Maybe 



facilitation, or aid/abet




f.
U. S. v. James, Ct. of App., 1976 (796)





Knowledge by D of all details or phases of conspiracy 



unnecessary.  Enough that he knows essential nature of 



it.  Black letter law - all participants need not know 



each other.




g.
Williams v. U. S., Ct. of App., 1954 (796)





Ds, police officers, convicted of conspiracy to 



illegally distribute liquor w/police protection.  On 



their own, numerous unrelated and separate violations.  



Ct. upheld - strands of actions formed a complete web 



sufficient for jury to find conspiracy.  Not enough 



evidence to get each one individually, but enough to 



get collectively through conspiracy evidentiary rules 



- all Ds can now be tried together.




h.
Interstate Circuit v. U. S., SC, 1939 (798)





Ds, movie distributors and exhibitors, charged 




w/conspiracy to fix prices - letter stated all parties 



and started conspiracy.  Ct. upholds conviction - 



evidence sufficient.  Ct. rej. arg that collusion was 



chance - Ds acted in parallel - had incentives to 



raise prices b/c they knew others were doing it.  Ct. 



inferred conspiracy from actions.  Conspiracy can be 



formed w/out simultaneous action or agreement - don't 



need to communicate to form a conspiracy.


4.
Scope of Agreement



a.
Does D intend to participate in the plan (agreement) 



or merely to facilitate it/




b.
Ask yourself, to what did D actually agree? (see 



Concert of Action question)




c.
MPC approach, 5.03





Focuses on culpability of indiv. actor.  Limits scope 



of conspiracy





i.
in terms of criminal objectives to those he 




intends to promote or facilitate,





ii.
and in terms of parties to those with whom he 




agreed, except when he knows the same crime he 




conspired to commit is the object of conspiracy 




between one of his co-conspirators and another 




person(s).





iii. 
(3) - conspiracy is a single one despite 





multiplicity of criminal objectives, as long as 




they are the object of the agreement or 





continuous conspiratorial relationship.




c.
Classic spoke conspiracy w/no rim




One central actor, w/conspiracies branching off - 



other Ds don't know each other.  Not charged as single 



conspiracy.





i.
Kotteakos v. U. S., SC, 1946 (804)






Fraudulent loans set up through one link - 




people he helped didn't know each other.  




Transactions were an end to themselves, 





independent - no benefit to each other.  All Ds 




convicted of same conspiracy.  Ct. (Rutledge) 




reversed - should have been tried separately.  




Policy: if charged as one conspiracy, act of one 




imputed to 35; no distinguishing evidence 




relevant to each conspiracy.





ii.
Contrast Anderson v. Super. Ct., Ca., 1947 (808)






D indicted for conspiring to commit abortion by 




referring women to abortion doctor (for a fee).  




Held to be one conspiracy, responsible for women 




she didn't refer.  Although hub/spoke, D knew it 




was a business and knowingly furthered activity.



d.
Chain conspiracy




i.
More liberal for proof purposes - more Ds to 




testify against each other.





ii.
One continuous and necessary chain of activity 




characterized by interdependence of action





iii.
Each participant had to know that other 





participants existed for conspiracy to work.





iv.
Blumenthal v. U. S., SC, 1947 (806)






Ds convicted for conspiracy to illegally 





distribute whisky.  Two separate agreements 




(owner/wholesalers & wholesalers/distributors).  




Ct. upheld convictions - although no agreement 




between all parties, they knew others had to 




exist b/c of nature of the business.  This was 




one conspiracy - agreements were 2 steps in 




larger conspiracy, and Ds knew of plan's general 




scope.




e.
Combined spoke and chain




i.
Chain w/many people at ends who may not know of 




each other.





ii.
U. S. v. Bruno, Ct. of App., 1939 (808)






88 Ds  - smugglers, middlemen, NY & La. 





retailers - convicted of conspiracy to import, 




sell, possess drugs.  Ds arg 3 conspiracies - no 




connection between smugglers and retailers.  Ct. 




upheld conviction for one conspiracy - acts 




occurred in foreseeable chain of events linking 




all to scheme.  Each group had to know their 




acts were necessary to larger undertaking - 




success of conspiracy depended on success of 




each part.




f.
Braverman v. U. S., SC, 1942 (810)





Ds convicted of & sentenced for 7 counts of conspiring 



to violate 7 different IRS provisions - illegal sales 



of liquor; evidence of one agreement.  Ct. reversed - 



single agreement is the prohibited conspiracy - 



however many violations are the object, it violates 



one statute, & only single penalty can be imposed.  



i.
MPC 5.03(3) adopts this approach (see above) 



ii.
Albernaz v. U. S., SC (813)






Ct. held where Congress enacted 2 separate 




conspiracy statutes, one to import and one to 




distribute pot, each w/own penalties, then there 




is intent to authorize separate convictions and 




penalties.  Dist. Braverman b/c conspiracy, 




violated only one statute - here, two statutes.  




Blockburger rule to determine if 2 offenses or 




one - whether each provision requires proof of a 




fact that the other didn't.  





iii.
Policy - if one conspiracy, all testimony and 




evid. imputed to a D who may not have been in on 




that part - disadvantage.  One sentence, not 




several - advantage.




g.
U. S. v. Borelli, Ct. of App., 1964 (809)





Elaborate heroin import/distribution network existing 



over long time & involving numerous people.  Ct. held 



extreme links of chain conspiracy may have elements of 



spoke - sometimes, links play same role w/new people.  



Can't simplify to one conspiracy b/c of long period - 



every D who had conspired or participated w/larger 



group at any time for any purpose would be guilty for 



acts of whole long conspiracy.




Note:  On exam question, ask yourself:



1)
Does requisite mental state exist?



2)
Is plurality present?



3)
Is there more than one conspiracy?


NYPL 240.05 - Riot in the second degree


A person is guilty of riot in the 2nd degree when, simultaneously w/four 
or more person, he engages in tumultuous and violent conduct and thereby 
intentionally or recklessly causes or creates a grave risk of causing 
public harm.


Chevigny - psychology of the group that is dangerous and we seek to 
deter



5.
RICO 




a.
Policy




i.
20 year old statute created to respond to 




increasing sophistication of organized crime





ii.
chain conspiracy insufficient to prove single 




purpose





iii.
not a new crime - provides new penalties for old 




ones





iv.
set up to unburden prosecutors of proving 




conspiracy - allows you to generate one big 




conspiracy and impute all activities to each 




actor.




b.
Elements




i.
substantive offense






a)
commit two predicate crimes that form a 





pattern of racketeering activity in 





furtherance, directly or indirectly, of an 





enterprise






b)
need mens rea for crimes themselves and 





intent or knowledge that it advance the 





enterprise






c)
racketeering - an act or threat involving:







i)
murder







ii)
kidnapping







iii)
gambling







iv)
arson







v)
robbery







vi)
bribery







vii)
extortion







viii)
drugs






d)
two offenses must be done w/in 10 years of 





each other






e)
enterprise can be legal or illegal entity





ii.
conspiracy offense






a)
agreement to join the enterprise






b)
conspiracy most often inferred from the 





commission of the 2 predicate felonies






c)
20 year penalty




d.
Problems




i.
gov't needs only slight evidence





ii.
not related to purpose of proportionality 



iii.
strong possibility of being convicted, draconian 




administration of RICO statute - risk of loss 




enormous





iv.
can be convicted w/out having committed 





felonies.  Only need intent to join enterprise, 




and involvement in it.




e.
Enterprise




i.
D doesn't need to know all other participants or 




general plan, just the existence of the 





enterprise.





ii.
Enterprise NOT synonymous w/conspiracy; hallmark 




of conspiracy is agreement; central element of 




conspiracy is structure (Neapolitan)





iii.
Statutory definition - any individual, 





partnership, corporation, association, or other 




legal entity, and any union or group of 





individuals associated in fact although not a 




legal entity.





iv.
Federal crime, so enterprise must be engaged in 




or affect interstate/foreign commerce




f.
Conspiracy to commit RICO




i.
individual by his words or actions must have 




objectively manifested an agreement to 





participate directly or indirectly in the 




affairs of the enterprise through the 





commission of 2 or more predicate crimes plan to 




run the enterprise thru unlawful means





ii.
Don't need to show spoke-chain.  Just agree to 




commit 2 rackets in a pattern w/an enterprise.




g.
Can't use in political cases




h.
U. S. v. Neapolitan, Ct. of App., 1986 (handout)





Chop-shop case, sentencing in two auto rings.  Ds 



charged w/conspiracy to commit RICO.  Ct. upheld 



convictions, relied on circumstantial evidence (like 



conspiracy cases)





Ct. held two elements necessary:




i.
Agreement to the objective of a violation of 




RICO (not necessarily to personally violate the 




statute)






a)
an agreement to conduct or participate in 





the affairs of the enterprise






b)
an agreement to the commission of at 





least two predicate acts.





ii.
need to establish the existence of an enterprise 




(not an agreement but a structure)

IX.
DEFENSES

A.
JUSTIFICATION - the act done is not wrong, but justified.  


Complete defenses.



1.
Self-Defense (NYPL 35.10; 35.15, MPC 3.04)



a.
Elements (US v. Peterson, Ct. of App., 1973), p.837





i.
threat, actual or apparent, of use of deadly 




force





ii.
threat unlawful and imminent




iii.
defender must honestly and reasonably 





(objectively) believe he is in imminent danger 




of death or serious bodily harm and response is 




necessary to repel attack - no alternative




iv.
resistance must be proportional




b.
NYPL 35.15





i.
Use of physical force necessary to the extent 




you reasonably believe it necessary to defend 




yourself or another from a reasonable belief or 




imminent use of unlawful physical force unless;






a)
you are the provoker, w/intent to cause 





physical injury






b)
you are the initial aggressor (but 






justified if you have withdrawn from the 





encounter and communicated that 






withdrawal)






c)
force involved is unlawful conduct by 





agreement (dueling?)





ii.
Cannot use deadly force unless






a)
you reasonably believe the other person is 





about to use deadly force.







i)
duty to retreat if you can do so 






with complete safety;







ii)
unless you are in your own dwelling 






and not the initial aggressor or a 






cop or assisting a cop.






b)
you reasonably believe the other person is 





committing or attempting to commit a







i)
kidnapping







ii)
forcible rape or sodomy







iii)
robbery






c)
you reasonably believe the other person is 





committing or attempting to commit a 





burglary




c.
Reasonableness




i.
Reasonableness of force and reasonableness of 




your belief of danger and necessity of deadly 




force are jury questions 





ii.
People v. Goetz, NY Ct. of App., 1986 (838)






D shot and wounded youths in subway who demanded 




$5. Youths carried but didn't brandish 





screwdrivers - D had been mugged before.  




Prosecutor instructed grand jury on objective 




standard of "reasonable" in 35.15; App. Ct. 




rev'd, said subjective test.  Ct. of App. 




reinstated indictment - held modified objective 




standard to be the correct one (take into 




account subjective factors - D's background, 




attributes of actors).  Jury must apply 





"reasonable person" standard  - would reasonable 




person in D's circumstances have had same 




beliefs and reactions - not whether his beliefs 




and reactions were reasonable to him.  Legis. 




intended objective standard - policy not to 




allow people to set their own standards for use




of force.  Jury found D innocent of all charges 




except illegal weapon possession - shows lack of 




faith in judicial system.  Verdict on contemp. 




urban life - element of vigilantism.  





iii.
NYPL - provides complete defense or no defense 




at all - included reasonably to provide for 




objective standard.





iv.
MPC - belief doesn't have to be reasonable, but 




if D mistaken or belief recklessly formed, can 




be convicted of reckless or negligence 





homicide (not v. popular).





v.
some jurisdictions - imperfect self-defense when 




belief is mistaken/unreasonable but honest - 




crime is voluntary mansl.




d.
Battered Woman's Syndrome (BWS)




i.
Key question - Does woman perceive it as 





necessary and was it reasonable for her to use 




deadly force (subjective/objective elements)?





ii.
No BW defense, rather expert testimony relevant 




to show






a)
she acted in self-defense (gets her off 





the hook)






b)
EED (mitigating factor that reduces the 





charge)






NOTE:  However, in NY, this defense goes to the 




jury

 



iii.
Use of BWS as a defense turns upside down the 




required elements of 






a)
Imminence of threat - often, the woman 





doesn't kill in self-protection, reacting 





to use of deadly force, but to long 





pattern of abuse






b)
Allowing subjective elements to enter into 





objective determination of reasonableness 





of her action






c)
Proportionality - often she is not 






repelling an attack at that time, so 





responding w/deadly force disproportional





iv.
Low deterrence/retributive element here.




v.
Justified in the home - no duty to retreat.





vi.
State v. Kelly, NJ, 1984 (858)






D kills husband w/scissors after public 





fight; long pattern of abuse.  Ct. rev'd her 




reckless mansl. conviction - t.c. erred in not 




allowing testimony on BWS, which may have gone 




to credibility of her self-defense claim; 




reasonableness of her belief she was in imminent 




danger; and to understanding of her situation - 




why if abused, D didn't just leave.  Expert 




would introduce subjective element into 





objective analysis - she acted as a reasonable 




battered woman would have.  (NOT a defense, only 




helps establish one or mitigates charge).





vii.
Madelyn Diaz case, NY (873)






D shot husband in her sleep.  He had beaten and 




abused her - threatened to kill their baby (new 




form of violence for him).  Acquitted on grounds 




of self-defense - raises imminence question.






viii.
Does BWS go too far?






a)
State v. Stewart, Kansas, 1988 (866)







Battered woman self-defense case - need 





both actual and reasonable belief in the 





need to kill to defend herself 






(subj./obj. standard).  Policy in rej. 





total subjective approach - not to single 





out battered women for more generous self-





defense instruction than for other Ds.






b)
Werner v. State, TX, 1986 (867)







D appealed murder conviction.  Appealed on 





basis that t.c. had refused expert 






testimony on "Holocaust syndrome" in 





rel. to self-defense claim.  Ct. upheld 





conviction - D not entitled to broadening 





of SD b/c of psychological peculiarities.






c)
Clemney v. State, Ga., 1986 (867)







D killed abusive live-in boyfriend.  Ct. 





upheld t.c. decision to exclude evidence 





of abuse by her two former spouses.






d)
Jahnke v. State, Wy., 1984 (872)







Boy convicted of volun. mansl.







of abusive father.  Ct. upheld rejection 





of his self-defense claim w/testimony on 





"battered person syndrome".  Abused person 





not entitled to kill the abuser -  






battered person evidence only has role in 





assessing reasonableness of D's fear 





in case of actual conflict w/deceased.




e.
Duty to retreat




i.
See NYPL above





ii.
State v. Abbott, NJ, 1961 (878)






Neighborhood quarrel over garage.  D convicted 




of atrocious assault and battery of neighbor - 




neighbors came at him, while on his property, 




w/fists, hatchet, carving fork & knife.  Ct. 




holds there is duty to retreat before using 




deadly force providing one knows he can do so 




w/complete safety.




iii.
In jurisdictions using retreat above rule, 




exception usually made when D is in his home.






a)
some jurisdictions limit exception to when 





threat comes from intruder.






b)
others permit homeowner to kill rather 





than retreat even when assailant lives 





there too - MPC approach.






c)
Chevigny - D probably couldn't invoke this 





defense - must be in your home.




f.
Defense of another - standing in his own shoes, or in 



the shoes of person he is defending?





i.
People v. Young, NY Ct. of App., 1961 (874)






D saw two undercover cops struggling w/18 year-




old during arrest - went to help youth, broke 




cop's leg.  App. Div. rev'd assault conviction - 




don't want to discourage commendable acts - D 




acted reasonably.  Ct. of App. upheld assault 




conviction - one who aids person does so at his 




risk - right to defend another not greater than 




that person's right to defend himself.





ii.
States divided between two approaches here.





iii.
NYPL resolved - person may use force he 





reasonably believes necessary to protect another 




from what he reasonably believes to be use of 




unlawful force.




g.
Risk of injury to others




i.
People v. Adams, Ill., 1972 (875)






D acting in self defense killed his assailant - 




bullet passed thru victim's body and killed his 




companion.  D's mansl. conviction rev'd - ct. 




held if circumstances excuse killing of 





assailant in self-defense, then D not culpable 




if while attempting to defend himself 





unintentionally kills or injures third party.





ii.
Compare MPC 3.09






If D recklessly or negl. injures innocent person 




while justifiably acting in self-defense ags't 




assailant, can be held liable for criminal 




recklessness or negligence toward 3rd party.




h.
Most jurisdictions place burden of disproving self-



defense beyond reasonable doubt on the prosecution, 



once issue raised by evidence.



2.
Protection of property & law enforcement



a.
Property




i.
NYPL 35.20 (property)






a)
Person can use physical force on another 





person when he reasonably believes it 





necessary to stop what he reasonably 





believes to be the crime or att. crime by 





the other person to damage premises.






b)
Can use any degree of physical force 





(except deadly) he reasonably believes to 





be necessary.






c)
Can use deadly force for arson.






d)
person controlling premises can use 





physical force to stop what he reasonably 





believes to be crim. trespass or att. on 





the premises.






e)
person controlling premises and police 





officer can use deadly force when he 





reasonably believes it necessary to 





prevent or stop burglary or attempt.





ii.
Generally, to use deadly force to prevent 




burglary






a)
you must be in a dwelling






b)
reasonable belief that violent crime is 





threatened






c)
can't use deadly force just to protect 





property - only if you are in a dwelling, 





where you have no duty to retreat.






d)
most jurisdictions will acquit someone who 





shoots at an intruder. (Japanese student)





iii.
MPC 3.04(2)(b) - threat need not be immediate, 




but actual fear that someone will hurt you.





iv.
People v. Ceballos, Ca. SC, 1974 (886)






D set up spring trap to prevent burglary of 




garage.  Conviction of assault w/deadly weapon 




upheld.  Can't use deadly force to repel any 




burglary - only those that reasonably create 




fear of death or great bodily harm.  In this 




case, burglary not violent or threatening - D 




not protected from liability b/c if he was 




present, he would be justified in shooting.  




Policy - prevent use of mechanical devices.





a)
Ca. statute more protective of human 






life than NY, which allows use of 






deadly force to prevent burglary.







b)
Still may have been decided same in 






NY b/c Ceballos wasn't there - trap, 






not one-on-one situation.   




b.
Law enforcement




i.
Generally






a)
common law - police could shoot fleeing 





felon but not a misdemeanant (at that 





time, virtually all felonies were 






punishable by death, so end result same)






b)
Now, cop can use any force other than 





deadly to effect arrest or prevent escape






c)
can use deadly force on someone whom he 





reasonably believes poses a dangerous 





threat or committing violent felony.





ii.
NYPL 35.30


 



a)
Police officer can use physical force when 





and to extent he reasonably believes 





necessary to arrest, prevent escape from 





custody, or to defend himself or 3rd 





person from what he reasonably believes to 





be use or imminent use of physical force.






b)
Can use deadly force only when offense is:







i)
felony or att. to commit felony 






involving use or att. use or 







imminent threat of use of physical 






force







ii)
kidnapping, arson, 1st degree 






burglary, 1st degree escape, or 






attempts to commit. 







iii)
a felony and while resisting arrest 






or escaping, person armed w/deadly 






weapon;







iv)
or when deadly force necessary to 






defend officer or another from what 






officer believes to be use or threat 






of deadly force.






c)
no justification for recklessness in 





relation to innocent 3rd parties






d)
person directed by officer can use same 





force as long as reasonable, necessary and 





directed.






e)
private person can use physical (not 





deadly) force he reasonably believes 





necessary to arrest or prevent escape of 





person he reasonably believes to have 





committed an offense and who in fact has.  





Can use deadly force when he reasonably 





believes it necessary to protect himself 





or 3rd person from what he reasonably 





believes to be use or threat of deadly 





force, or to arrest someone who has 





committed murder, 1st deg. mansl., 






robbery, forcible rape or sodomy, and in 





flight.





iii.
Durham v. State, Indiana, 1927 (891)






D game warden shot illegal fisher in arm while 




he was resisting arrest and beating D w/oar.  




Ct. rev'd D's conviction for assault & battery.  




Held that officer arresting a misdemeanant may 




use any force, except deadly force, necessary to 




repel resistance and accomplish arrest; if 




officer obliged to wound or kill accused in 




self-defense, he is justified.  Policy - not to 




weaken law enforcement; misdemeanants would 




always be able to get away, if officer not 




allowed to pursue arrest.





iv.
Tennessee v. Garner, SC, 1985 (893)






Police officer shot at and killed 15 year-old 




burglar to prevent escape over fence.  





"Reasonably sure" suspect was unarmed.  Ct. rej. 




common law rule (& Tenn. statute) that allowed 




use of whatever force necessary to arrest of 




fleeing felon who was not a misdemeanant (cruel 




& unusual punishment, denies felon due process, 




great disproportionality of punishment to crime, 




circumstances changed since then).  Held use of 




deadly force to prevent escape of all felony 




suspects unconstitutional, unless officer has 




probable cause to believe the suspect posed a 




threat or serious physical harm either to 




officer or to other. (threatens w/weapon, 




committed crime involving infliction of serious 




bodily harm)



3.
Choice of Evils



a.
Generally, conduct which would otherwise be an offense 



is justifiable if necessary to prevent a greater evil 




b.
MPC 3.02 (affirmative defense)





i.
Conduct which actor believes necessary to avoid 




harm or evil to himself or another is 





justifiable if





ii.
Harm or evil sought to be avoided by such 




conduct is greater than that sought to be. 




prevented by law defining the offense charged





iii.
No legislative intent to exclude justification 




claimed plainly appears.





iv.
Necessity defense unavailable when actor 





recklessly or negligently brought about the 




situation requiring choice of evils





v.
balancing of evils a question for the court






- unclear as to whether by judge or jury




c.
NYPL 35.05 (not an affirmative D)





i.
conduct necessary as an emergency measure to 




avoid imminent public or private injury which is 




about to occur





ii.
by reason of a situation developed or occasioned 




by no fault of actor





iii.
and of such gravity that according to ordinary 




standards, desirability and urgency of avoiding 




this injury clearly outweighs the desirability 




of avoiding the injury sought to be prevented by 




statute defining offense.





iv.
ct. rules as a matter of law, whether facts, if 




established, would constitute a defense.  




Chevigny - NY seems to have objective approach - 




reasonableness of choice decided by jury.




v.
Differs from MPC






a)
requires imminence






b)
requires faultless actor





vi.
Test - who has burden of proof and who decides






a)
whether objectively, D threatened






b)
whether objectively, D acted reasonably





WHAT IS THIS?




d.
People v. Unger, Ill., 1977 (903)





D convicted of escaping from prison - claimed 




physically and sexually threatened - chose the lesser 



evil of escape to save his life.  Ct. rev'd, held 



necessity defense should have been available.  Conduct 



otherwise an offense is justifiable by reason of 



necessity if accused did not cause or develop the 



situation (being in prison doesn't count) and 




reasonably believed his offense was necessary to avoid 



a greater injury to himself than that resulting from 



his offense.  Lovercamp factors - ct. held factors 



should be applied, but not dispositive:





i.
prisoner faced w/threat of death, sexual attack 




or substantial bodily injury in immediate future





ii.
no time for complaint to authorities, or history 




of futile complaints





iii.
no time or opportunity to resort to the courts





iv.
no evidence of force or violence used toward 




personnel or others in the escape





v.
prisoner immediately reports to proper 





authorities once safe.




e.
U. S. v. Bailey, SC, 1980 (907)





SC held, contrary to Unger, that prerequisite to 



instruction on duress or necessity is evidence that D 



made bona fide effort to surrender or return as soon 



as duress or necessity lost its coercive force.




f.
U. S. v. Kroncke, Ct. of App., 1972 (913)





Ds broke into draft office, destroyed draft cards - 



defense was justification based on need to bring 



attention to evil of Vietnam War.  Ct. upheld 




convictions and t.c.'s refusal to submit this defense 



to jury.  Necessity is when D had a reasonable belief 



that it was necessary to act to protect life or health 



of himself or others from immediate standpoint.  



Exercise of an individual moral judgment not 




justification.  Necessity and immediacy elements 



missing, can't use offense to change law or b/c you 



disagree; good removed from act; act wouldn't stop 



the greater evil.  Policy - society can't tolerate 



these means to register opposition.  Chevigny - ct. 



unlikely to rule ags't gov't war policy.




g.
For protests, justification defense used often, 



unsuccessfully, at appellate level.  Why rejected?





i.
failure to exhaust legal alternative





ii.
absence of imminent danger





iii.
ineffectiveness of the means chosen to avert 




danger





iv.
contrary legislative assessment of evils




h.
Regina v. Dudley & Stephens




No necessity to save your life at the expense of 



another.  Each life valued equally.  No legitimate 



means of deciding who is to die.




i.
State v. Wooten, Ariz., 1917 (916)





Ds deported striking miners - felt union threatened to 



overthrow gov't and commit felonies in district - no 



protection from gov't - felt act was imminently 



necessary to protect life.  Ct. held necessity defense 



available - justification that conspiracy existed and 



was dangerous.  Jury said not guilty.  Chevigny - 



problem - fear can be unreasonably based; obj. 




standard may not work when judge and jury are from 



same community; courts fear self-help.


B.
EXCUSES 



Act done is wrong, but excused of responsibility



1.
Generally



a.
Duress is about not having a choice whether to act, 



thus differs from choice of evils.




b.
Kadish (923):  three kinds of excuses





i.
Involuntary actions - no control over bodily 




movements - no actus reus at all, only bodily 




movement





ii.
Deficient but reasonable action - power to 




choose, but choice so constrained by 





circumstances that others would not have chosen 




otherwise.






a)
lack of knowledge (must be reasonable; 





result from sheer accidents or mistake - 





shooting person behind a target)






b)
lack of will







i)
duress







ii)
partial excuses (EED and 







provocation)






c)
no mens rea





iii.
Irresponsibility - inadequate capacity for 




making judgments






a)
insanity






b)
diminished capacity






c)
no mens rea





iv.
Basis of excuses:  Blame is the expression of a 




moral criticism and if one's action is not 




deserving of criticism, blame is a falsehood and 




unjust to him.  Justice requires preclusion of 




blame where undeserved.



2.
Duress 




a.
NYPL 40.00





(1)
Affirmative defense that D engaged in unlawful 



conduct because he was coerced to do so by the use or 



threatened imminent use of unlawful physical force 



upon him or a third person, which force or threatened 



force a person of reasonable firmness in his situation 



would have been unable to resist.





(2)
Defense unavailable when one intentionally or 



recklessly places himself in a situation in which it 



is probable that he will be subjected to duress.




b.
MPC 2.09 (also an affirmative D)








Broader than NYPL because it requires neither physical 



force nor imminence.




c.
Common law - duress only recognized when alleged 



coercion involved use or threat of harm which is





i.
present, imminent and pending





ii.
of such a nature as to induce a well grounded 




apprehension of death or serious bodily harm if 




act is not done.




d.
State v. Toscano, NJ, 1977 (928)





i.
Claimed he filled out fraudulent insurance claim 




under duress - coerced by threats to him and 




wife.





ii.
Ct. held defense of duress was available to him 




despite the lack of threat of present, imminent 




and impending death or bodily harm (common law).





iii.
Adopted MPC formulation - facts were enough to 




send claim of duress to go to jury.





iv.
Chevigny - problems w/defense






a.
threat not immediate






b.
could have called police






c.
recklessly placed himself in danger 





(gambling debts) (but it shouldn't matter 





how you got yourself in this situation.





v.
He would not have had this defense in New York.




e.
Necessity (choice of evils) v. duress





i.
Necessity a justification, duress an excuse





ii.
Necessity a matter of choice, duress is no 




choice.





iii.
Some say that necessity springs from natural 




threat, but MPC says both can arise from 





unlawful human threat.





iv.
Under MPC, necessity only invoked when actor 




chooses the lesser evil; but under duress, even 




if net social harm great, he gets the defense.




f.
Brainwashing - Patty Hearst case.





i.
Dramatic collapse of life experiences resulting 




in her becoming a criminal.





ii.
Will overcome by social structure, not by 




threat.  Issue was whether brainwashing would be 




an excuse for her criminal behavior, from 




pressures of her captivity and adoption of 




captor's beliefs.





iii.
No defense - we want people to comply w/norms.  




Also, where do you draw the line?




g.
Milgram experiments on obedience to authority (945)





i.
Volunteer subjects shocked fellow "learners" 




despite evidence of causing pain b/c they were 




told to do so.  Most ignored their discomfort 




and obeyed.





ii.
Notion that humans function w/in hierarchical 




structures and born w/potential to obey.





iii.
Subjects have no defense - they acted on verbal 




orders, not b/c of threat of force.





iv.
Significant that results not as predicted - 




points to problem in letting jury decide what is 




reasonable under the circumstances.



3.
Intoxication 




a.
NYPL 15.25





Not a defense to a criminal charge, but evidence my be 



offered whenever relevant to negative an element of 



the crime (15.05 - intention, knowledge, recklessness, 



criminal negligence)




b.
MPC 2.08 (prevailing rule)





Chevigny - seems to reduce culpability somewhat,  



adherence to idea that conscious choice and fault 



essential to liability)





i.
Not a defense unless it negatives an element of 




the defense.





ii.
When recklessness an element of the defense, and 




actor, due to self induced intoxication, is 




unaware of a risk of which he would have been 




aware had he been sober, unawareness is 





immaterial (policy not to let people off hook 




when they go out and get stinkin' drunk)




iii.
Does not, in itself, constitute mental disease.





iv.
Affirmative defense if it is not self induced or 




pathological if by reason of state actor at time 




lacks substantial capacity either to appreciate 




criminality (wrongfulness) of his act or to 




conform his conduct.




c.
Common law approach





i.
Intoxication evidence to be considered as 




potentially negating the mens rea of a "specific 




intent" crime, but excluded any consideration of 




self-induced intoxication, even when logically 




relevant to the required state of mind in a 




"general intent" crime.  Governing rule in many 




jurisdictions as well as in England.





ii.
People v. Hood, Cal., 1969 (949)






a)
Drunk, while resisting arrest, shot 





officer.  Convicted of assault w/deadly 





weapon upon an officer & assault w/intent 





to murder.  SC rev'd b/c court failed to 





instruct on lesser-included offense of 





simple assault.






b)
Rule - evidence of intoxication 






admissible for specific intent crimes 





(assault w/intent to murder), but not for 





general intent crimes (assault w/deadly 





weapon), which don't require an intent 





susceptible to negation.






c)
Intoxication evidence inadmissible here.






d).
Note - Cal. legis. adopted statute 






afterwards that provides that evidence of 





voluntary intoxication is inadmissible to 





prove that D lacked capacity to form a 





required mental state, but it is 






admissible on the issue whether D actually 





formed a required a mental state.






e)
People v. Rocha, Cal., 1971 (952) 






announced that assault w/deadly weapon was 





general intent to which intoxication was 





no defense.




e.
Criticism of general intent - specific intent 




distinction (also, Chevigny doesn't like this)





State v. Stasio, NJ, 1979 (953)





i.
Ct. ruled evidence of voluntary intoxication for 




specific intent crime (assault w/intent to rob) 




inadmissible.





ii.
Ct. pointed to incongruous results resulting 




from rule.  Sometimes, there is no related 




general intent offense, so D would get off.  




Also, intoxication is no defense to rape, the 




more serious crime, while a defense to attempt 




to rape, the lesser serious crime.  Harm by 




specific intent offense may be greater than in 




offense held to require only general intent.





iii.
Evidence admissible to demonstrate lack of 




premeditation or deliberation so as not to raise 




degree of murder, or to show fixed state of 




insanity.  Also to show that D never committed 




crime - in such a stupor.  May also be relevant 




to mistake.





iv.
Limits defense to case by case basis rather than 




strict rule - guide should be protection of 




society.





v.
Dissent - to convict w/out intent goes against 




basis of criminal law - not everyone can 





successfully meet the defense as it stands right 




now.




f.
Moore study (955) - crime and alcohol significantly 



related.




g.
Intoxication to negate purpose or knowledge





State v. Cameron, NJ, 1986 (957)





i.
Drunk D attacked/hurt cardplayers in vacant lot 




- ct. upheld convictions - intoxication 





inadmissible.





ii.
Intoxication must be of an extremely high level 




to negate element of offense.  She was not drunk 




enough to have prostration of faculties.





iii.
NJ doesn't allow intoxication defense though 




intent was above recklessness.  Policy - 





deterrence.




h.
Most court uphold constitutionality of statutes and 



common law rules excluding intoxication evidence.




i.
Summary of three approaches





i.
specific intent





ii.
prostration of faculties





iii.
always culpable in recklessness (no negation).

4.
Mental Disorder 




a.
Insanity




Problem is picking out the people who are incapable of 



choice - deterrence is impossible.





i.
NYPL 40.15 (closer to M'Naghten than MPC) 






Affirmative defense that when D engage in the 




proscribed conduct, he lacked criminal 





responsibility by reason of mental disease or 




defect.  This means that at the time of such 




conduct, as a result of mental disease or 




defect, he lacked substantial capacity to know 




or appreciate either






a)
the nature and consequences of such 





conduct; or






b) 
that such conduct was wrong.





ii.
M'Naghten's Case, House of Lords, 1843 (968)






Traditional test of insanity - bop on defendant.






Everyone presumed sane, reasonable, and  





responsible, unless proven otherwise.  It must 




be proven that at the time of the commission of 




the act, the party accused was laboring under 




such a defect of reason, from disease of the 




mind, as not to know the nature and quality of 




the act he was doing, or if he did know it, he 




did not know what he was doing was wrong.  So 




insane he didn't know right from wrong.






King v. Porter (1933) - state of mind must be 




one of disease, disorder or disturbance at time 




of act.  "Mere excitability" of a normal man, 




passion, stupidity, lack of self-control and 




impulsiveness are different.  M'Naghten doesn't 




cover so-called "irresistible impulses".





iii.
Deific decree exception






State v. Cameron, Wash., 1983 (979)






a)
Man kills mother-in-law b/c God ordered 





him to.






b)
Rejected Crenshaw, similar case where man 





found guilty - said that following your 





religion is not exculpatory b/c you are 





choosing it rather than the law.  






Responding to your beliefs, not compelled 





to kill. 






c)
One who believes that he is acting under 





the direct command of God is no less 





insane b/c he nevertheless knows murder is 





prohibited by the laws of man.  D acting 





under a delusion, no real conscious 





choice.






d)
Differs from M'Naghten's cognitive






element.  Here D knew act was against law, 





but felt it wasn't wrong.





iv.
The "irresistible impulse test".






M'Naghten jurisdictions have supplemented the 




right/wrong test w/an additional defense if D is 




unable to adhere to law as a result of 





irresistible impulse.  "Policeman at the elbow" 




test.





v.
Model Penal Code 4.01






Not an affirmative defense - burden of proof on 




prosecutor.






A person is not responsible for criminal conduct 




if at the time of such conduct as a result of 




mental disease or defect he lacks substantial 




capacity either






a)
to appreciate the criminality 






(wrongfulness) of his conduct






b)
or to conform his conduct to the 





requirements of law.






Insanity doesn't have to be complete - only 




substantial.  Further, this formulation provides 




for "irresistible impulse" (this part is 





disfavored now) and broadens M'Naghten's 





"knowledge" test to include "appreciation."






Issues - cognitive impairment, volitional 




impairment (conformity), and meaning of disease.





vi.
U. S. v. Freeman, Ct. of App., 1966 (992)






a)
Man convicted of selling drugs; under 





M'Naghten rule, denied insanity defense.






b)
Ct. decides M'Naghten too narrow; rejects 





"irresistible impulse" as inadequate and 





restrictive.






c)
Durham rule - "disease of defect of the 





mind may impair the whole mind and not a 





subdivided portion of it; D not criminally 





responsible if act was product of mental 





disease or mental defect." 







Problem:  Psychiatrist's testimony usurps 





jury's function, but battle of experts 





will always produce a reasonable doubt.






d)
Adopted MPC formulation - orders new 





trial under this rule.





vii.
Aftermath of the Hinckley (he was tried under 




MPC formulation) case 








U. S. v. Lyons, Ct. of App., 1984 (997)






i.
D convicted of buying drugs; ct. excluded 





evidence of addiction.






ii.
Ct. rej. drug addiction as basis for 





insanity defense.






iii.
Rejects "conformity - control" 






(volitional) prong of MPC - problem of 





battle of the experts.






iv.
 and returns to "cognitive" - insanity 





defense no only if at the time of conduct, 





as a result of a mental disease or defect, 





D is unable to appreciate the wrongfulness 





of that conduct.






iv.
Dissent - you will convict people unable 





to refrain from violating the law - 





ethical responsibility not to punish those 





who are not culpable.






v.
Must find him more likely than not insane, 





not beyond a reasonable doubt insane - it 





is an affirmative D?





viii.
courts turning back to narrower M'Naghten rule 




(with appreciation substituted for knowledge).  




Federal law of 1984 supersedes Lyons and narrows 




it - insanity an affirmative D if D as a result 




of severe mental disease or defect, was unable 




to appreciate the nature and quality or 





wrongfulness of act.





ix.
Appreciation (he gets it) of  "nature/quality' 




of act virtually dead - most states say you must 




not appreciate the "wrongfulness".








b.
Diminished capacity




i.
Generally






a)
is it right not to let D bring in evidence 





concerning his state of mind?
 Depends on 





whether you trust psychiatrist.






b)
society fears this defense







i)
swallows up insanity defense; 






therefore, the insane get 







imprisoned, not treated (serve less 






time in prison than asylum)







ii)
weakens norms - creates a lesser 






standard for groups of people 






(unequal under the law)






c)
All criminals are somewhat abnormal






d)
affects ability to form specific intent.





ii.
Not generally adopted by states






Harder to draw line between insanity and 





diminished capacity





iii.
Intoxication v. diminished capacity






a)
intoxication easier to identify than DC






b)
we empathize more with it






c)
Chevigny doesn't seem to think intox. 





should be a defense, though.





iv.
U. S. v. Brawner, Ct. of App., 1972 (1036)






a)
D convicted of murder w/premeditation






b)
Permitted introduction of expert testimony 





if relevant to negative the specific mens 





rea.






c)
only for specific intent crimes





v.
State v. Wilcox, Ohio, 1982 (1038)






a)
D may not offer expert psychiatric 






testimony unrelated to the insanity 





defense showing that he lacked mental 





capacity to form specific mens rea.






b)
Chevigny - this is a denial of due process 





that you can't even raise it as a defense





vi.
NYPL - no diminished capacity defense





vii.
MPC - diminished capacity defense allowed for 




general and specific intent crimes





viii.
Pros - can ameliorate limits of M'Naghten 




defense.





ix.
Cons






a)
can supersede insanity defense (avoid 





indefinite commitment and get reduce 





sentence)






b)
very fuzzy






c)
many not be limited to specific intent 





crimes.



5.
Entrapment



a.
NYPL 40.05





Affirmative defense that D engaged in the proscribed 



conduct b/c he was induced or encouraged to do so by a 



public servant or by a person acting in cooperation 



w/a public servant, seeking to obtain evidence against 



him for purpose of criminal prosecution, and methods 



use created a substantial risk that the offense would 



be committed by a person not otherwise disposed to 



commit it.  Inducement or encouragement must be 



active.  Conduct affording an opportunity to commit 



offense does not constitute entrapment.




b.
NYPL an objective standard but the courts effectively 



apply a subjective standard b/c ct. wants to test 



whether the defendant had the "predisposition to 



commit the crime"/




c.
MPC 2.13





(1)Law enforcement official or someone cooperating 



with one perpetrates an entrapment if for the purpose 



of obtaining evidence of the commission of an offense, 



he induces or encourages another to engage in conduct 



constituting an offense by either






(a)
making knowingly false representations 





designed to induce the belief that such 





conduct is not prohibited; or






(b)
using methods of persuasion or inducement 





which create a substantial risk that such 





a offense will be committed by persons 





other than those who are ready to commit 





it.





(2)
One prosecuted for an offense can be acquitted 




if he proves by a preponderance of the evidence 




that his conduct was a result of entrapment.  




Issue to be tried by the court in absence of 




jury





(3)
Unavailable defense when causing or threatening 




bodily injury is an element of the offense 





* Objective standard w. application of subjective 



standard.




d.
U. S. v. Sherman




i.
Reversed D; conviction





ii.
entrapment as a matter of law





iii.
conduct a product of creative law enforcement






activity





iv.
concurrence - question for the ct. as opposed to 




the jury should be:  doe the police conduct fall 




below the standard of proper gov't power?




e.
Problem





i.
no existence of a violation of norms until the 




state created it, therefore no legitimate state 




interest in enforcing the norm




f.
temptation not enough - was this an opportunity or an 



inducement?




g.
subjective approach - act, state of mind, 




predisposition, and the D try t resist





i.
states generally follow this





ii.
problem w/predisposition - punishes for past 




wrongs.

