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I.General Introduction



A.
Why the state - "The Mounties as Vigilantes," Thomas Stone






1.
Symbolic function








a.
state enforces social norms








b.
enforces hierarchical norms (class structure)








c.
establishes ideal of disinterested arbiter






2.
Instrumental function








a.
establish power/sovereignty fo state








b.
protect interests of state (taxation)








c.
more efficient means of dispute resolution










(1)
state can punish w/o being a victim










(2)
discourages vigilantism










(3)
consistency/predictability in punishment structure






3.
Practicality in punishment - easier for state to punish








a.
doesn't mean that state punishes more effectively than community








b.
so why do we have state punishment structure?




B. Why punishment rather than compensation? (Criminal v. Civil Compensation)






1.
Deterrence






2.
Class/equality issues:  classes who can afford to pay not as affected by their 






crimes






3.
Intervention:  make certain acts criminal








a.
punishment brands class of actions not intuitively criminal as such - more 








effective than fines








b.
accomplished by legislation








c.
ex. - fortune telling

II. Justifications for Punishment



A. Retribution





1.
Backward looking policy which stresses:








a.
indignation at violation of societal norms








b.
reaffirmation of society's norms








c.
just desserts






2.
2 Types








a.
Strong - [Kant (p.137)] Punishment can't be administered merely as 








means of promoting another good- justice would cease to be justice if 








bartered for any consideration. Justice=equality; If kill, then must die.










(1)
eye for an eye










(2)
moral culpability necessary & sufficient










(3)
not just for promoting society's goals








b.
Weak










(1)
[Morris (p.138)] Social K theory: punishment is to maintain 











social control & control dangerous individuals.  Citizens have duty 











of self-restraint against interfering w/others.  










 


(a)
equal assumption of benefits & burdens of behavior










(2)
[Murphy (p.145)] Marxist argument - sources of criminality based 











on:  (1) need & deprivation of disadvd. & (2) greed generated by 











capitalistic society.  Retributive theory doesn't take into acct. 











concentration of societal benefits.













(a)

punishment in class-polarized society is morally indefensible




B. Deterrence





1.
Forward looking & preventative






2.
2 Types of Deterrence








a.
General:  way of deterring the gen. public from acting in a certain manner










(1)
Problems:













(a)

punishment not necessarily related to crime
















i.
ex. - 1 yr. for beating fares













(b)
could punish the innocent to deter













(c)

mercy may be better deterrence








b.
Specific:  deter individual from acting in same way repeatedly










(1)
How achieved?













(a)

stats:  longer sentence doesn't produce stronger spec. deter.













(b)
Bentham:  certainty & swiftness better
















-probability of being arrested & convicted is strongest deter.




C. Incapacitation





1.
Preventative & forward looking BUT ineffective, expensive






2.
General Problems








a.
Ethical:  punish for possibility of future crimes








b.
Poor statistical correlation 








c.
Punishment not based on crime but rather the person










(1)
clashes w/retribution








d.
overcrowding








e.
recidivist








f.
overlooks 1st time offenders






3.
2 Types of Incapacitation








a.
Selective:  incapacitate people who commit more crimes based on past 








offenses










(1)
element of retribution








b.
Collective:  Punish people the same for the same offense










(1)
ex. - Harmelin v. Michigan (handout):  drug possessors/dealers




D. Rehabilitation





1.
Forward looking Policy








a.
use prison as correctional facility








b.
social correction of prisoner's problems more effective than plain punishment






2.
Problems with Rehabilitation








a.
hasn't worked








b.
indefinite period of detention








c.
can be harsher than incapacitation










(1)
ex. - alcoholic rehab longer sentence than fine or short jail term








d.
class problem- society thinks white collar reformable & lower classes not






3.
Utilitarian principle








a.
positive benefit








b.
does what's best for people & society- make criminal into useful citizen 




E.
NYPL #1.05 - General Purposes of Penal Law






1.
proscribe harmful conduct






2.
give fair warning of nature of proscribed conduct & sentences






3.
define the act or omission & its needed mens rea






4.
differentiate between serious and minor offenses & their penalties






5.
provide appropriate public response






6.
public safety thru deterrence, rehabilitation, incapacitation




F.
Cases





1.
Regina v. Dudley (p.114):  4 in boat, 1 eaten to save others. Murder to 






kill someone w/o consent to ensure own survival. sacrifice of own life may 






even be the duty.








a.
Punishment factors










(1)
retributive










(2)
general deterrence against murder










(3)
reaffirm norm:  don't choose your life over an innocent one






2.
U.S. v. Bergman (p.119):  64 yr.-old man of fraud. Must punish so






as not to devalue seriousness of crime; imprisonment also for the privileged. 





White collar crimes more understandable b/c extension of what people do every 





day- just on a highert scale.








a.
Punishment










(1)
weak retribution










(2)
general deterrence because person well-known










(3)
Bergman unlikely to do it again so no specific deterrence or rehabilitation






3.
Browder v. U.S. (p.122):  white collar crime w/ unusually long sentence.  






D's theory is that other white collar crimes involving more $ were punished 






w/smaller sentences, so his should be reduced.  crt. found it ridiculous.








a.
punishment:  deterrence






4.
State v. Chaney (p.124):  soldier sentenced minimally for rape & robbery








a.
App. crt.: Leniency of sentence depreciated seriousness of crime; did not 








affirm society's retributive feeling about the crime






5.
Regina v. Kikkik (handout):  no sentence b/c none of justifications of 






punishment served




G. Theories





1.
Kant:  eye for an eye






2.
Morris:  Social Contract theory






3.
Bentham (p.137-49):  Punishment is necessary evil so only punish if it 






works, & works cheaply. The law's purpose to augment total happiness of 






community- should be used only if serves greater good.  






4.
Durkheim (p.141):  punishment does not deter or rehab but impt in social 






cohesion- retribution, reaffirm norm, impt for innocent people, not criminal  






5.
Turner (p.153):  necessity of studying personality of offenders








a.
contrast w/CA determinate sentencing laws






6.
Moore (p.157):  rehab is bad allocation of resources- could be better spent on sick kids






7.
Cohen (p.160):  critique selective incap. as ineffective b/c cost does not justify expense

III.
What to Punish



A. Three principles to limit distribution of punishment





1.
Culpability - safeguard faultless conduct from criminal liability (see mens rea)






2.
Legality - give fair warning of nature of conduct declared an offense






3.
Proportionality - differentiate on reasonable grounds b/t serious & minor 






offences




B. What crimes to punish





1.
Victimless crimes:  public safety issues








a.
Need something more than condemnation- need proof that act causes harm








b.
Reasons for: enforce norm 










(1)
there must be consensus that this is the norm to enforce- must 











always be justified on higher good; never just for paternalism.










(2)
Bowers v. Hardwick (p. 167) - attempt by gay man to have prohibition












of consensual sodomy statute declared unconstitutional













(a)

crt. upheld statute:  was constitutional, doesn't want to 














overreach power by redefining rts., st.'s rts.













(b)
dissent:  rt. to privacy








c.
Status/act crimes:  statutes against types of people (homosexuals, drunks) 








punish status, not an act- need act in order for there to be crime.










(1)
cases:













(a)

Robinson v. CA (p. 1055):  D convicted of being addicted 















to drugs.  thus statute criminalized propensity to commit crim. 














act. Ct. rules that status punishment is cruel & unusual b/c no act













(b)
Powell v. TX (p. 1058):  alcoholism not defense to public 














drunkeness.  voluntary act in taking first drink & to drink in 














public.  Dissent questions "voluntariness" of drunkeness













(c)

distinguishing:  Powell punishes act of coming into public, 














doesn't outlaw drunkeness in own home








d.
Problems with Victimless crimes:










(1)
Kadish (p. 181)













(a)

lack of enforcement destroys intent of legislature













(b)
creates unhealthy atmosphere for police













(c)

invites discriminatory enforcement








e.
Reasons for:










(1)
Wolfenden report (p. 174)













(a)

Punishment safeguards young and mentally deficient













(b)
Preserves public order and decency










(2)
Devlin (p. 175)













(a)

Established morality  helps create good govt. Victimless 














crimes against society's interest in morality so consent doesn't matter

 






f.
Chevigny - victimless crimes are public health probs, not crim. law matters

IV.
Basis of Criminal Liability



A. Generally: Elements of Crime





1.
Culpable act (actus reus)






2.
Culpable mind (mens rea)






3.
Concurrence between 1 & 2






4.
Harm to victim/society






5.
Causal link between harm & act




B. Actus Reus:  conscious act w/conscious state of mind





1.
Determinative Q:  Was D acting in context of predictable risk?  Did D see risk 






& take it criminally?








a.
defining act (affirmative act):  involves conscious & volitional movement






2.
Actus reus & involuntary acts








a.
Involuntariness discounts actus reus








b.
Involuntary act not punishable b/c law can't hope to deter them










(1)
ex. - reflex, convulsion, sleep, unconsciousness






3.
Voluntary act defenses (does not mean intentional)








a.
Lack of knowledge










(1)
aim/shoot gun w/o knowing its loaded- (actus reas w/ no mens rea)








b.
"Not-voluntary acts":  offender has no desire to act but did it anyway










(1) It is a defense but subject to criminal liability (ex. duress)








c.
Status not criminal (being alcoholic).  However, acts related to status can 








be criminalized










(1)
Being alcoholic not. Being drunk in public is






4.
cases:








a.
Martin v. State (p. 188):  police pull drunk from home to street.  if state 








makes you do it, can't punish you for it










(1)
no actus reus b/c involuntary










(2)
police can't bring about the crime








b.
People v. Newton (p. 190):  unconscious man shoots police










(1)
no voluntary act










(2)
unconsciousness can be complete defense when not self-induced b/c 











no mens rea








c.
Cogden (p. 193):  sleepwalking mom kills daughter










(1)
sleepwalking involuntary








d.
People v. Decina (p. 195):  epileptic, who knows of condition, operates car










(1)
guilty b/c voluntary act to take known risk- made choice to drive






5.
Omissions - can sometimes be act if there is duty to act








a.
Culpability from omission:










(1)
Imposed duty













(a)

When statute imposes legal duty













(b)
If special relationship exists b/t parties (parent/child)













(c)

Contract imposes duty (lifeguard)













(d)
D voluntarily assumes care
















i.
if begin to assist, can't stop when conditions worsen
















ii.
babysitting










(2)
ability to perform








b.
Pope v. State (p, 198):  D stood by as mother beats child in D's house.  








moral duty existed but no legal duty.  she was neither parent nor guardian











-Policy considerations:  for















Want to promote good samaritanism: some states have good samaritan 



























laws











-Policy:  against













(1)
Too great a bruden on bystanders













(2)
Don't want to legislate morals by crim. law.  













(3)
When help useless, don't want to compel action













(4)
In medical cases (life support), cts. not competent to review 














medical decisions




C. Mens Rea - "Guilty Mind"





1.
Defin:  mental state or level of intentionality required to accompany acts as 










defined by statute








a.
Criminal mind extends to:










(1)
nature of crime










(2)
circumstances & facts










(3)
result






2.
4 levels of culpability:








a.
Purposeful/Intentional:  actor aware, wants to engage in conduct, & 








intends result-
motive is irrelevant








b.
Knowledge:  awareness of nature of conduct, circumstances, & probable 








result










(1)
must be practical certainty that conduct will produce result










(2)
thus ignorance sometimes defense but willful blindness isn't










(3)
difference b/t purposeful & knowledge = diff. b/t one who wills it to 











happen & one who is willing to let it happen








c.
Recklessness:  actor aware of & consciously disregards substantial risk








d.
Negligence:  only level which does not involve state of awareness.  D 








creates unjustifiable risk which ought to have been aware










(1)
gross negligence necessary for criminal liability






3.
If statute silent as to intent Q?








a.
crts. can read mens rea into statute










(1)
Morissette v. U.S. (p. 296)- D convicted of stealing abandoned 











bomb casings








b.
NYPL 15.05 - if intent missing, then culpability rests on whether there is 








crim. negligence








c.
MPC 2.02 adds recklessness to mens rea










(1)
awareness thus still needed






4.
Levels of intent







a.
General:  P must prove D wanted to do that act which the law prohibits.  








not necessary to prove that D intended precise harm








b.
Specific:  intent to accomplish precise act law prohibits








c.
Strict liability:  criminal liability where there's no mens rea










(1)
ex. - speeding ticket










(2)
reasonable mistake of fact is not a defense










(3)
reasons for:  risk allocation, ease of proof, regulation for society's benefit






5.
Cases:








a.
Regina v. Cunningham (p. 217):  break gas meter, gas escapes & severely 








injures mother-in-law. Only liable for poison if foreseen b/c need state of 








mind that goes along w/ criminal act.










(1)
issue:  intention to hurt woman?  was there malice?  no, intent only 











to steal, no malice, only ill-will to steal








b.
Regina v. Faulkner (p. 221):  steal rum, accidently burns ship










(1)
intent needed for specific offense.  need conscious state of mind for 











each offense




D.
Mistakes of Fact





1.
General rule:  defense only if negates req'd mens rea in specific intent crimes








a.
thus, never defense to strict liability or general intent crimes





2.
NYPL 15.20







a.
mistake of fact not a defense except where:










(1)
mistake negates culpable state of mind










(2)
statute defining offense allows for mistakes of fact






3.
Cases:








a.
People v. Olsen (p. 237):  girl younger than 14, thought she was 16










(1)
mistake of fact relating only to gravity of offense will not shield 











deliberate offender from full consequences (statutory rape is SL crime)




E.
Mistake of law - NYPL 15.20(2)






1.
General Rule:  Ignorance of law is no excuse








a.
Policy - crt. discourages flood of good faith misinterpretations of 









concededly complex statutes










(1)
People v. Marrero (p. 263):  federal corrections officer brings gun 











into disco because he believed he had a right based on a statute.






2.
Valid defense if:








a.
D reasonably relied upon official's statement which was incorrect or later 








overruled by crts.










(1)
U.S. v. Albertini (p. 277):  Anti-nuke protestor ruling that prior 











judicial opinions are basis for reasonable reliance










(2)
U.S. v. Barker (p. 289):  Watergate burgulars, usually jury question 











to decide whether reasonable to rely on certain officials.








b. 
Knowledge of illegality is element of crime by statute




F.
Standards of legality






1.
Rules:








a.
No common law crimes - legislature,not judges, create law








b.
No ex post facto laws










(1)
Keeler v. Superior Court (p. 345):  man stomps fetus out of ex-











wife.  crt. decides that unborn, viable fetus not "human being" 











under CA statute.  since leg. didn't add fetus to statute defining 











murder, crt. can't extend its meaning, since to do so would be ex 











post facto criminalization








c.
Crimes must be defined precisely- statutes void for vagueness










(1)
policy:  need predictability for conduct & limit discretion of 













prosecutor & police [Papachristou v. Jacksonville (p. 357)- 












vagrancy laws too broad b/c anyone could be charged even if legal act]










(2)
Nash v. U.S. (p. 352):  conspiracy in restraint of trade & to 











monopolize trade- crimes under Sherman Act; criminalizing degrees 











of action does not make statute vague








d.
after Harmelin, 8th A. carries no guarantee of proportinality for crimes 








other than capital crimes










(1)
unless death penalty, don't need to do proportionality test






2.
Vagueness - need for notice protected in 5th & 14th A's - Due Process








a.
Burg v. Municipal Court (p. 355):  D's need for notice conflicts 









w/police's need for precise standard.  Cts. say only need fair notice, 








"violation must be described w/i a reasonable degree of certainty."










(1) Statute must be definite enought for:













(a)

notice of a standard of conduct for those whose activities are 














proscribed













(b)
standard for police enforcement & ascertainment of guilt






3.
Proportionality








a.
Generally:










(1)
To differentiate between a serious & minor crime













(a)

punishment must match gravity of harm - more violent & 














intentional, greater the sentence (NYPL 1.05, 70)










(2)
safeguard offenders from excessive punishment










(3)
imprisonment best served in proportion to seriousness of crime








b.
Policy:










(1)
Bentham (p. 328):  Value of punishment must be greater than profit 











of crime.  grading should make criminals choose lesser crime w/o 











having to escalate to greater crime (thinking they have nothing to 











lose)










(2)
A.C. Ewing (p. 330):  overpunishment makes crim. a sympathetic victim










(3)
J. Stephen (p. 331):  criminal law prevents thru deterrence. The 











stronger the temptation, the stronger the needed punishment








c.
state rts.:  sentence structures can vary widely & remain w/in Constitution








d.
cases:










(1)
Rummel v. Estelle 1980 (p.333) Supreme Ct. upheld life 












imprisonment for 3 counts of fraud (netted $230).  Refused to deem 











it cruel & unusual b/c all states judge certain crimes differently & 











Const. made for people w/differing views.  NARROW CONST. 











VIEW OF PROPORTIONALITY










(2)
Solem v. Helm 1983 (p. 334): Supreme crt. said that person 











couldn't be convicted for life imprisonment w/o possiblity of parole 











under recidivist statute for committing multiple non-violent felonies.  











P's crime relatively harmless & alcohol contributing factor in each.  











Crt. gave 3-part test:













(a)

compare gravity of offense & harshness of penalty













(b)
compare 2. sentences imposed on other criminals in same 














jurisdiction













(c)

compare sentences imposed for commission of same crime in 














other jurisdictions










(3)
Harmelin overrules.  there is no proportionality req. in 8th Amendment- only 











applies to capital punishment, not prison sentences (Scalia).  Life in prison 












w/o parole for possession of 672 grams of coke.






4.
Proportionality & Death penalty








a.
Deterrence:  inconclusive whether actually deters










(1)
T. Selin:  murders should be less frequent in states w/death penalty 











than in states w/o; murders should increase when DP abolished & 











decrease when restored. His survey shows DP doesn't affect 











homcide rates










(2)
Ehrlich:  controlled for influence of outside factors (umemployment, 











prob. of arrest, population chars., etc.), found that increase in 











executions led to decrease in homicide rate








b.
ultimate encapacitation - does death deter greater than life imprisonment?








c.
error/irrevocability:  leading arguement against










(1)
those for say society warranted to take this risk










(2)
those against say any error outweighs soc. gains








d.
utilitarian - are more innocent lives saved than lost?








e.
sanctity of life - used by both sides; attach ultimate price to life by 








assigning death penalty








f.
discrimination










(1)
certain minority groups get death more










(2)
McClesky v. Kemp (p. 576):  D uses Baltus study to show that 












minorities get death more, which is a violation of Equal Protection 












laws. However, D must show that discrim. applies to his particular case











(a)

minority says that does violate Equal Protection













(b)
majority accepts Balthus study on its face but still sentences McClesky













(c)

mandatory discretion for death penalty to take into account 














individual character of offender.








g.
Enmund v. Florida (p. 575):  8th A. prohibits death for D how 1) doesn't 








himself kill 2) attempt to kill 3) intend a killing take place or 4) intend that 








lethal force be used








h.
Tison v. Arizona (p. 575):  like Enmund, this also felony murder charge.  








8th A. doesn't block death penalty here.  2 bros. supplied guns & 








getaway car to father knowing his willingness to use lethal force to escape 








prison.  father does in fact kill.  bros. didn't kill, but supplied means to 








kill & foresaw it

V. Homicide - Doctrine (NYPL 125)



A. Introduction





1.
Any unlawful taking of life of another falls w/in generic class of homicide






2.
2 principle kinds of homicide are murder & manslaughter






3.
murder generally divided b/t 1st & 2nd˚






4.
manslaughter is generally divided into voluntary & involuntary






5.
additional forms of homicide can be created by statute








a.
ex. - vehicular manslaughter




B. Elements of murder






1.
Actus reus - conduct by ∆, either affirmative act or omission to act, where 






there is duty to act that results in death






2.
Mens rea  (malice aforethought) - disjunctive








a.
actual intent to kill - ∆ consciously desired to cause death










(1)
doesn't have to be expressed.  can be inferred from surroundings, 











such as intentially using deadly weapon








b.
implied intent to kill - intent to do serious bodily harm








c.
depraved indiff. (thus no intent) - acting despite the fact that there is an 








unusually high risk that conduct will cause death or serious bodily injury










(1)
must ∆ be aware of risk?








d.
mens rea in predicate felony






3.
Actual death






4.
Causation








a.
At least a but-for causation








b.
No breaks in causal chain.  however, if intervenor acts naturally, there is 








no break in chain










(1)
People v. Arzon (p. 588)










(2)
People v. Kibbe (p. 589):  ∆ robs victim, leaves in road, is hit by 











truck & kills.  in creating risk, caused death














 Test:  if harm foreseeable or reasonably related to conduct (i.e. 














"w/in the risk"), that conduct will be regarded as cause of victim's death




C.
1st˚ murder -  (NYPL 125.27): follows MPC  in rejecting premed/delib.formula, notion 




that prior reflection should distinguish capital from non-capital punishment is unsound 





1.
Must intend to cause death of another & cause death of that or another 3rd 






person AND






2.
In NYPL 125.27(1), crime is 1st˚ murder if:








a.
∆ must be older than 18








b.
victim a police officer








c.
victim an employee of correctional facility








d.
in commission of crime, ∆ serving sentence for at least 15 yrs. or while 








escaping or has escaped






3.
affirmative defenses in NYPL 125.27(2) - for both 1st & 2nd˚








a.
extreme emotional disturbance - mitigates to 1st man.










(1)
standards for EED infra at mitigating factors








b.
aiding suicide - mitigates to 2nd manslaughter




D.
2nd˚ murder - NYPL 125.25:  3 forms






1.
Same intent as 1st˚, but don't meet its conditions








a.
these are residual murders - those that don't fit under NYPL 125.27






2.
Under circumstances (mens rea) evincing depraved indiff. to human life, ∆ 






(actus reus) recklessly engages in conduct creating grave risk of death & 






causes death








a.
To determine reasonableness of ∆'s conduct, use Salmond test (p, 474)










(1)
Danger:  look at magnitude of risk to which others are exposed - i.e.  











gravity & probability of harm










(2)
Justification:  importance of object to be attained by dangerous activity










(3)
(Awareness per Chevigny) ∆'s awareness of risk










(4)
Cause of death:  (Chevigny) actual harm inflicted








b.
Cases - what constitutes Depraved Indifference










(1)
Parish v. State (p. 474): D chasing wife in car while threatening to 











kill her with a bayonet 










(2)
Commonwealth v. Malone (p. 485):  Bad feelings toward victim not 











necessary.  Malice in general exhibited when someone intentionally  &











recklessly commits act that will probably cause great injury.  












Russian Roulette - rose from recklessness to depraved indiff.










(3)
People v. Burden (p. 488):  father didn't feed child.  depraved 












indiff. can be the result of an omission to act when there is duty to act










(4)
U.S. v. Fleming (p. 488):  intoxication no defense; difference between 












malice req'd for Depraved Indiff. murder & gross negligence of 













manslaughter is one of degree only.  Fact that ∆ drove 100 mph into 












oncoming traffic shows enough to go from recklessness to depraved indiff. 











& murder













(a)

Apply Salmond test to find degree






3.
Felony Murder








a.
Basic Doctrine










(1)
Defin: if person killed in furtherance of inherently dangerous felony, 











those participating in felony can be charged w/ 2nd˚ murder













(a)

"in furtherance of" - preparation, commission, escape










(2)
Advantageous to prosecution b/c don't need to prove intent to kill, 











only intent to participate in felony.  (cf. depraved indiff. where 











there's no need to show intent to kill)












(a)
i.e.  mens rea of underlying felony & imputed to killing








b.
NY specifically spells out predicate felonies










(1)
robbery



(6)
1st˚ sodomy










(2)
burglary



(7)
1st˚ sex abuse










(3)
kidnapping

(8)
aggravated sexual abuse










(4)
arson




(9)
1st-2nd˚ escape










(5)
1st˚ rape








c.
Defenses (NYPL p. 68) - only when there co-felons










(1)
∆ had no impact in homicide AND










(2)
∆ not armed w/deadly weapon AND










(3)
no reasonable grounds to believe other felons armed AND










(4)
no reasonable grounds to believe other felons intended to engage in 











deadly conduct








d.
intoxication & EED not  affirmative defenses








e.
policy considerations










(1)
want to deter violent felons










(2)
deter use of violence in felonies










(3)
reduce accidental homicides










(4)
proportionality








f.
Test is not foreseeability, but simply causation- "take the victim as you find them"










(1)
robbing victim w/heart condition will be murder








g.
Limitations on felony murder rule (it was logical when all felonies were capital)










(1)
By statute (st. all predicate felonies)













Phillips case- fraud to induce parents not to remove cancerous eye 











not "inherently dangerous" felony










(2)
Merger doctrine (most states)












(a)

limits underlying felony of felony murder only to those 














independent of the homicide  ex. assault can't be an 















underlying felony since it's inseparable from harm that ensues













(b)
merger doctrine not needed when statute states predicate felonies like NY










(3)
Red-line rule  (applies in NY):  if victim co-felon, no felony murder (Canola 











case- b/c victim not acting in concert w/ felons)










(4)
Agency rule:  actual killer must be co-felon & not victim of police officer













(a)

if victim pulls gun & kills 3rd person, felon not felony murderer













(b)
but if felon holds hostage as human shield & hostage killed, 















felony murder













(c)

Agency rule used in most states & prevails over Risk theory










(5)
Risk Theory-  Felons liable for any murder which happens in course of 











felony & w/i risk of felony; co-felons who are killed may be sen as 












murdered by co-felons








h.
Cases










(1)
Amaro case- attempt to avoid apprehension is part of felony










(2)
People v. Henderson (p. 522):  ∆ who killed bystander when gun 











using to restrain hostage went off can't be convicted of felony 











murder since predicate crime, unlawful restraint, not inherently 











dangerous








i.
Note:  Chevigny hates FM - if young guy has no clear intent but has 








knowledge & intent to stick up store w/gun, it may be manslaughter b/c 








reckless, but shouldn't be murder.  FM only makes sense if seen as rule 








which grows out of general doctrine of depraved indifference murder




E.
Murder to Voluntary Manslaughter  (NYPL 125.20)- mitigating circumstances






1. Mitigating circumstances to go from murder to voluntary manslaughter- Premeditation







a.
not as important today








b.
at common law, lack of premed. was mitigating








c.
Commonwealth v. Carrol (p. 425):  "irresistible impulse" doesn't always 








overcome premeditation.  after wife driving him nuts & beating their kids, 








D killed her while she slept.  he says he had an irresistible impulse & just 








reached for gun & shot her










(1)
crt. rules that no time too short for premed.










(2)
premed. can be inferred from words, actions, & other circumstances








d.
People v. Anderson (p. 430)










(1)
Held:  not  premeditation so 2nd degree murder










(2)
Test for premeditation













(a)

Planning - how & what did ∆ do?













(b)
Motive - prior relation. b/t victim & ∆













(c)

Manner of killing - could jury infer preconceived design










(3)
if all 3 apply, then 1st˚ murder










(4)
CA system requires planning  for 1st degree murder but planned 













murder not necessarily worse than impulsive murder (planned more deterrable)










(5)
Most states now abolish distinction btwn Murder 1 & 2- use 











deliberate  killing as definition of homicide.








e.
People v. Bloyd (p. 435):  ex. of facts that yield murder 1.  ∆ killed 








girlfriend & her father.  ∆ buys gun a week in advance, execution sytle 








killing, & motive derived by angry relationship lately w/girlfriend & father






2.
Provocation

 






a.
General - actions which could cause a reasonable person to lose self-control; 








less moral culpability so punishment mitigated








b.
Common law - 










(1)
no cooling off time










(2)
must have physical contact w/provocative act










(3)
exception:  witnessing adultery constitutes provocation








c.
Reasonable provocation










(1)
General- provocation is anything which could produce a rash state of 











mind in ordinary person causing that person to lose self-control










(2)
Reasonableness - jury Q










(3)
Courts are reluctant to allow words to be provocative act










(4)
Note:  If kill innocent bystanders other than provoker, defense does 











not apply. Also won't work if D was provoker










(5)
Retributive impulse weaker when we can relate








d.
Cases










(1)
Maher v. People (p. 437):  D kills after hearing about adultery.  D 











gets manslaughter b/c provoked by adultery, even though it didn't 











occur in the presence of D. Expanded provocation test









(2)
State v. Madden (p. 442):  racial bias no provocation, racial words 











aren't either










(3)
People v. Ashland (p. 443):  D searches for 17 hrs. for man who 











raped his wife.  crt. said too long of time between provocation & act










(4)
Payne v. State (p. 454):  D drowns victim in bucket of water b/c 











angry.  Ct. says no reasonable provocation










(5)
Lopez v. State (p. 455):  family feud no provocation








e.
note:  D can't have started provocative act






3.
EED - expands what came before (MPC approach)







a.
Broader than "heat of passion" doctrines in common law or reas. 









provocation








b.
Don't necessarily need provocative act (there can be a build-up), cooling-








off period., or direct personal assault








c.
Standard of reasonableness of person in D's position










(1)
NYPL & MPC have individualized objective standards; objective 











standards impt otherwise most murders could be manslaughter










(2)
Relevant factors allows for some subjectiveness:  age, personal 











disabilities, shock from injury, grief










(3)
certain individualized factors irrelevant in "reasonable explanation 











for having the EED" - IQ, alcoholism, moral values, temperament








d.
NY EED test (subjective/objective test) - 3-parts in 125.27(2)(a)









(1)
Reasonable cause for provocation from D's pt. of view (as D 











believed the facts)? 










(2)
cause provocation in fact? 










(3)
D in fact not cool down?








e.
2-part test - MPC, in People v. Casassa (p. 448):  psychiatrist testified 








that D obsessed w/victim & that their past relationship & his personality 








disorders caused him to be under EED.  another psychiatrist says D not 








under EED b/c his disturbed state self-produced, not external.  D found 








guilty of murder b/c reas. person wouldn't have been under EED in same 








circumstances










(1)
subjective part:  did D have EED in fact and act under its influence?










(2)
objective part:  Reasonable explanation for EED as viewed by 











person in D's situation under circumstances as D believed to be?




F.
Manslaughter





1.
Voluntary








a.
1st˚ (NYPL 125.20)









(1)
intent to cause serious phys. injury & causes death of person or 3rd 











person










(2)
intent to cause death & causes death, but under EED













(a)

thus in effect, crime which would be murder becomes 1st˚ 














manslaughter under EED






2.
Involuntary & unintentional killings








a.
General- may result from commission of lawful act in reckless or 









negligent manner or from commission of misdemeanor which results in 








death of another








b.
Proof of Involuntary manslaughter & unintentional killings










(1)
depraved indifference/recklessness/negligence (to a degree < that for 2nd˚ 











murder)













(a)

apply Salmond test again for reasonableness/gravity of act in Q 














(whether recklessness/negligence is unreasonable)
















i.
remember:  danger, awareness, justification, cause of 
















death










(2)
awareness of risk










(3)
no justifications for act








c.
Types of










(1)
2nd˚ Manslaughter (NYPL 125.15)












(a)

recklessly cause death of another
















i.
recklessness - conscious disregard of risk (know risk & ignore it)










(2)
Criminally negligent homicide (NYPL 125.10)












(a)

elements of:
















i.
gross & substantial deviation from standard of care w/o 
















awareness of risk (standards of care/proof > in tort)










(3)
2nd˚ vehicular man. (NYPL 125.12)












(a)

when commit criminally negligent homicide while operating vehicle










(4)
1st˚ vehicular manslaughter - same as (a) but w/o license (or expired)








d.
Cases










(1)
State v. Barnett (p. 466):  2nd˚ vehicular manslaughter-  simple negligence 












w/dangerous weapon is enough, & car can be dangerous weapon










(2)
Commonwealth v. Welansky (p. 469):  D charged w/ involuntary manslaughter











when operating a club.  Fire kills people inside b/c emergency exit 













locked.  Crt. applied Salmond test, & conviction upheld













(a)

D must only intend to lock door, not that people would die










(3)
State v. Williams (p. 475):  D charge w/ involuntary manslaughter 











b/c didn't seek medical attention for child who eventually died













(a)

here, simple negligence enough to charge manslaughter  














wouldn't work in NY b/c need at least recklessness












(b)
policy - high standard of care instituted for children who can't 














protect themselves










(4)
Steinberg (handout)- reckless b/c aware of danger & ignored it plus 











showed depraved indifference to human life- therefore 2nd degree 











murder. Intoxication not defense for recklessness.

VI.
Rape  (NYPL 130; MPC 213)




A.
3 elements of Rape





1.
Criminal intent - state of mind






2.
Force - physical or psychological act which induces fear








a.
Definition in 130(8):














(1)
use of physical force










(2)
threat, express or implied, which places person in fear of immediate 











death or physical injury to self or another






3.
Resistance






4.
Note:  most jurisdictions requiring reasonable showing of force & resistance 






to show lack of consent no moving towards "No" means NO




B.
State of mind






1.
In NY, required mens rea is negligence- whether sufficient that reasonable 






person in D's position would have been aware of lack of consent






2.
Under MPC, mens rea is recklessness





3.
To negate criminal mens rea - consent








a.
mistake of fact as to consent in US is generally not a defense w/o first 








passing reasonableness test






4.
Cases








a.
Regina v. Morgan (p. 249):  English case where man brings friends over to 









have sex w/wife, saying she would consent.  crt. says if belief as to 










consent was honest, mens rea would be negated










(1)
note:  difference in US.  need reasonable belief










(2)
English statute later - men still convictable if reckless as to question of 











her consent








b.
Commonwealth v. Sherry (p. 254):  Drs. convicted of rape even if victim 








did not clearly express lack of consent or make any physical effort to 








resist circumstances that led up to rape.  Mistake of fact eliminated 








w/some manifestation of resistance - words are enough










(1)
Possibility here also of implied force (3 to 1) & guilt - they make her 











take bath










(2)
In US, test is reasonable belief of consent













(a)

in NY, probably no conviction b/c force not implied enough










(3)
Once force is established, however, issue of woman's consent no 











longer important;  force = criminal intent






5.
Wife exception - usually no rape charge when victim is wife








a.
however:










(1)
can have rape if divorced










(2)
some J charge rape if separated




C. Force - What force necessary for rape?






1.
Traditional force must be physical or life-threatening








a.
now, "force" is being re-examined






2.
NYPL 130.00(8) defines forcible compulsion as physical threat, express 






or implied, which evokes fear






3.
Cases








a.
State v. Rusk (p. 368):  Issue of force;  Victim's fear must be reasonably








grounded to obviate need for proof of acutal force. Threatening looks, 








acts & demeanor is enough.  Did make slight motion to choke her.







b.
People v. Evans (p. 373):  Gullible girl case.  1st˚ rape requires forcible 








compulsion.  Seduction thru gaining her sympathy is not force.  Look at 








state of mind of D, not state of mind of victim








c.
Commonwealth v. Mlinarich (p. 387):  Forcible compulsion must equal 









physical fear or threat of violence.  Threats to send girl back to detention center 








not forcible compulsion.  Worried about reaching force thru words or 









non-physical threats.








d.
Alston- General fear of D even if justified by previous conduct insufficient to 








establish force;  D forced old girlfriend to have sex




D. Resistance






1.
Reasonable resistance is all that is required






2.
Words can establish resistance - "NO" means NO






3. 
Once force is established, no resistance is required






4. 
Movement in rape law to have consent standard be an affirmative yes rather 






than lack of consent (i.e. Antioch College) 




E.
Statutory rape - generally, strict liability crime





1.
even reasonable belief as to age of victim is no defense






2.
except for MPC, which states reasonable belief could be defense







a.
see §213.3(1)(a) & 213.6(1)




F.
Marital exemption





1.
Roots








a.
Women viewed as property








b.
Enforcement problems








c.
Government doesn't want to get involved in family matters

VII.
Anticipatory Crimes (Inchoate Crimes)



A.
Attempt:  NYPL 110; MPC 5.01






1.
NY definition:  w/ specific intent to commit a crime, D engages in conduct which 






tends to effect the commission of such crime (usually intent w/ respect to results)






2.
Generally








a.
strong deterrent interest in punishing it








b.
only want to punish those that come close to completion










(1)
but want to give chance to repudiate








c.
usually don't punish as severely as actual crime








d.
common law:  act had to come very close to completion 










(1)
now:  need substantial step





3.
Mens Rea:








a.
need specific intent to commit that crime even if that particular crime 








requires lower mens rea










(1) attempt is an intentional crime.  the intent is to attempt








b.
NYPL:  Specific intent required  as seen by acting purposefully, knowledge 








not enough. (MAJORITY VIEW)








c.
MPC:  Has knowledge  component.  If know result will happen, can be 








guilty of attempt










(1)
ex:  shooting gun into crowd.  knowledge that it might kill someone 











enough.










(2)
Chevy likes this








d.
People v. Kraft (p. 625):  D shot at elderly couple in car & at police car.  








D claims he knew his conduct was dangerous, but had no intent to kill. 








Crt. held that D can't be convicted of attempted murder if no intent to kill.  








there are 4 culpable mental states:  intent, knowledge, recklessness, & 








negligence so legislature intended to treat knowledege different from intent 








(less culpable)










(1)
Knowledge of probable result not enough - need specific intent










(2)
Strange issues:  D would have been guilty of manslaughter had he 











killed someone, thus, how can he be guilty of attempting 












involuntary crime?












(3)
It is possible, but hard to prove; usually the term "reckless 












endangerment" covers this case.  (NYPL 120.25)









(4)
Under MPC - would have been easier to convict of attempted 











reckless charge b/c knowledge of probable result enough








e.
People v. Thomas (p. 630):  D was convicted of reckless manslaughter 








for shooting what he thought was a fleeing rapist










(1)
Never would have happened in NY b/c intent required










(2)
Probably occured b/c he was extremely close to completion of the act








f.
Can one be convicted of Attempted Strict Liability Crimes?










(1)
Attempted felony murder? - yes, but difficult to prove.  allowed usually 











when jurisdiction wants to advance public policy













(a)

Chevy doesn't like this.  says its unworkable b/c FM not specific















intent crime










(2)
Attempted statutory rape?  generally not












(a)

Commonwealth v. Dunne (p. 631):  however says yes if 














accompanied w/assault













(b)
higher sentence than attempted rape










(3)
Attempted murder of undercover cop? - yes, b/c intent to kill 











still there even if don't know he's a cop.  Policy is that if person 











assaulted was of a "protected class" then may convict for attempt for 











deterrence reasons













(a)

Is this incongruous w/attempted statutory rape?  The distinction 














is underlying act.  In statutory rape, act of sex not in itself 















wrong whereas murder is wrong.








g.
When attempt requires higher mens rea than the crime










(1)
General:  when completed crime has less mens rea than attempted 













crime (e.g. murder,which doesn't need specific intent to kill.  













depraved indiff. = depraved heart + reckless act) So that raises several Q:










(2)
Attempt to commit depraved indiff.?













(a)

Thacker v. Commonwealth (p. 628):  drunk shot at light 














shining thru tent.  nobody died but its depraved act to shoot 














into tent.  crt. held that no attempted murder cause he just shot 














at light, but if somebody had died, he could;ve been charge 














w/depraved indifference. Reckless endangerment case









(3)
Attempted reckless homicide?













(a)

People v. Thomas (p. 630):  D shot 3 shots at man he thought 














was fleeing rapist.  there is enough intent here b/c necessary 














potential for future harm is present not only in cases of 














intentional conduct but also when D knows that the prohibited 














result is practically certain to occur or when he 















recklessly disregards risk enough in the crime & the attempt  













(b)
no such thing in NY since intent really is intent, not a lack 














thereof.  attempted reckless homicide would be covered by 














NYPL 120.25 - reckless endangerment






4.
Actus Reus - requires act towards commission of crime in order to be charge w/attempt








a.
Fact specific - looking for proximity to actual crime








b.
Actus Reus standards










(1)
Statutory Requirements













(a)

MPC requires a "substantial step" which corroborates actor's 














criminal purpose













(b)
NYPL - conduct which tends to effect commission of crime










(2)
looking at facts:













(a)

Commonwealth v. Peaslee (p. 633):  this conduct somewhere 














b/t 1st steps (which itself isn't sufficient) & last step (which 














isn't required for attempt). D hired guy to light match to 














burn bldg.  Hired arsonist drove to bldg. but changed mind.  














this preparation is enough for "substantial step"













(b)
But driving around looking for someone specific to rob not 















proximate enough for attempted robbery (Rizzo)










(3)
Chevy's test













(a)

Have substantial steps been made?













(b)
Does it unambiguously point to specific crime?













(c)

Does it unambiguously clarify actor's intent?










(4)
Policy - tension between wanting to prevent completion & giving 











chance to repudiate








c.
Defenses to Actus Reus- If use means that clearly won't work, not attempted murder










(1)
NOT defense that crime factually impossible to commit (NYPL 











110.10) (i.e. shooting dummy believing it to be a human)









(2)
renunciation of attempt  (NYPL 40.10(3))












(a)

D must manifest vol. & complete renunciation of criminal














purpose AND













(b)
Avoided commission by abandoning effort AND













(c)

If that insufficient to totally avoid crime, D must actually prevent crime




B.
Other anticipatory crimes





1.
Acts otherwise legal but made illegal by combo w/bad intent








a.
ex.:  loitering








b.
policy:  prevent bad things from happening






2.
Acts legal but criminalized when combo w/prep. & bad intent








a.
State v. Young (p. 639)- charged w/ entering building w/ intent to disrupt class






3.
Burglary - NYPL 140.30





4.
Assault (attempted battery) - NYPL 120





5.
Jostling - NYPL 165.35 - hand near someone's pocket






6.
Loitering/prowling - NYPL 240.35





7.
Solicitation - asking another person to do crime isn't attempt, but it is anti-






social act worthy of punishment (NYPL 100)








a.
Elements of 










(1)
Intent that another engage in criminal conduct










(2)
Solicits, requests, otherwise attempts to cause that person to engage 











in such conduct








b.
Solicitation v. attempt:  When can solicitation become attempt?










(1)
Trend is toward having statute making it lesser offense unless 











constitutes substantial step towards completion of crime










(2)
Usually a jury Q










(3)
Can charge D w/both attempt & solicitation










(4)
General difference is that in solicitation, D is secondary party 











whereas in attempt, D is primary party








c.
Defenses to










(1)
voluntary & complete renunciation w/crime actually prevented










(2)
no defense that person solicited not convicted

VIII. Joint Responsibility (Aiding & Abetting)



A.
Accessory liability - NYPL 20, MPC 2.06





1.
Generally








a.
Defin:  (NYPL 20) when one engages in crim. conduct, D is liable for such 








conduct too when acting w/mens rea req'd, D intentionally aids, solicits, 









requests, etc. person to engage in criminal conduct








b.
Sentencing










(1)
if convicted as accessory, can be charged w/same crime as principals










(2)
in NY, no such thing as attempt to aid & abet










(3)
MPC has attempt to aid






2.
Actus Reus:








a.
Crime itself (being aided)










(1)
crime must actually have been committed, otherwise there's no 











aid/abetting liability








b.
Act of aiding:










(1)
in NY, must actually give aid, not just attempt










(2)
MPC - can be attempting to aid










(3)
planning not required, as is it in conspiracy








c.
Causation:










(1)
casual significance, not but-for













(a)

Wilcox v. Jeffery (p. 706):  American jazz player case. No 














but-for causation req'd.  you can aid w/o help being necessary








d.
Punishment policy:










(1)
desire to punish great since crime completed








e.
Hypos










(1)
shouting encouragement to deaf man:













(a)

NY - not guilty b/c never helped him in fact













(b)
MPC - guilty b/c attempting to aid (only need purpose to aid)










(2)
shouting encouragement to hearing man, but no crime actually 











committed













(a)

not guilty










(3)
shout encouragement & crime committed













(a)

guilty






3.
Mens Rea








a.
Accessory must have same mens rea as required for the offense plus 








specific intent to aid








b.
Cases/refinements of mens rea:










(1)
mere communication may not be enough for specific intent to aid.  











look to see if D had stake in the crime (State v. Gladstone p. 687).  











D draws map of where to buy pot.










(2)
mere presence at scene of crime not enough.  Hicks v. U.S. (p.682)













(a)

if unintentionally  give aid, not guilty












(b)
if intend to aid but it turns out not to be necessary, still guilty










(3)
can aid w/o working in concert or knowledge of the principals.  











State ex rel. Attny Gen. v. Tally, Judge (p. 706) - judge telegraphs 











ahead; intentional aid so D guilty of aiding & abetting murder










(4)
can be accessory to felony murder.  if aid felony which results in 











murder, aid also extends to murder










(5)
if crime being aided very serious, mens rea of knowledge may be 











enough to aid.  U.S. v. Fountain (p. 692).  D helped principals to 











get knife used to attack prison guards.  Even though D had only 











mens rea of knowledge that murder would occur, seriousness of 











crime made this mens rea sufficient













(a) 
usually need mens rea of intent of crime itself








c.
Mens Rea problems










(1)
what is mens rea for aiding strict liability crimes













(a)

knowledge is sufficient.  Johnson v. Yuder (p. 693) - as long 














as D knew all facts & circumstances, he need not know its a crime













(b)
willful blindness can equal knowledge.  Giorgianni v. The 














Queen (p.694).  however, negligence doesn't equal 















knowledge, nor does recklessness
















i.
Chevy doesn't like this b/c mens rea lessened even more 
















here










(2)
What is Mens Rea for aiding unintentional crimes?













(a)

requirement is mens rea for unintentional crime & specific 














intent to aid its commission













(b)
appl.:  State v. McVay (p. 694).  when D encourages gross 














negligence that results in unintentional death, guilty as 














accessory to manslaughter













(c)

appl. to criminal negligence:  People v. Abbot (p. 697) - drag 














racing/vehicular man. case. D drove negligently /recklessly 














which others to do so, so guilty as accessory









 
(3)
No accessory liability for felony murder













(a)

when A aids B in robbery & B kills C, no accessory crime
















i.
there is possibility of vicarious liability if state has statute 
















for it
















ii.
vicarious liability - no intent needed since person who did 
















commit crime is D's agent, under his control




B. Facilitation (NYPL 115) - fills gap in aiding/abetting when intent unclear (& 




no vicarious liability)






1.
Defin:  when believing it probable (knowledge mens rea) one renders aid or 






opportunity for crime to be committed






2.
Lesser offense than aiding/abetting






3.
Defenses








a.
Renunciation:  prior to commission of crime, must make substantial effort 








to prevent it, but don't need to actually prevent








b.
Its no defense that aided person gets off




C.
Conspiracy





1.
Generally NYPL 105







a.
Elements










(1)
Intent to commit target crime










(2)
Need agreement between 2 or more persons










(3)
Overt act - 105.20












(a)

must be in furtherance of crime













(b)
every co-conspirator need not commit overt act













(c)

always a jury Q whether conspiracy exists










(4)
no defense that co-conspirator got off - 105.30






2.
Advantages








a.
complements attempt & solicitation








b.
establishes criminal liability at earlier stages than attempt








c.
policy - protect society from group crime - in general an individual more 








likely to commit crime backed by group








d.
favorable evidence rules










(1)
hearsay admissable










(2)
longer statute of limitations








e.
all D's get highest possible sentences








f.
under fed. laws, D can be charged w/conspiracy & the crime committed










(1)
only in fed. crimes like RICO






3.
Contrast accomplice & conspiracy liability








a.
in conspiracy, need an agreement








b.
crime need not be committed in conspiracy








c.
in conspiracy, only weak overt act requirement needed (whereas in 








accomplice & attempt, strong over act req.)






4.
Defenses:








a.
no defense that 1 or more co-conspirators got off








b.
renunciation is defense if voluntary & actually prevents crime from occurring






5.
Mens rea








a.
type:  must have specific intent to commit target crime










(1)
U.S. v. Feola (p. 779):  conspiracy to assault police where D didn't 











know victim was cop.  since D had mens rea to commit actual 











assault, could be guilty of conspiracy, doesn't matter that D didn't 











know who they're assaulting













(a)

criticized.  Chevy dislikes.  most follow MPC on specific intent










(2)
can have a conspiracy to commit strict liability crime if have intent to 











commit act.  Feola also 











b.
extent of:  mere knowledge not enough, but need intention to further 








promote or cooperate in crime People v. Lauria (p. 785):  telephone 








service used by prostitutes










(1)
when does supplier become co-conspirator













(a)

person has stake in venture













(b)
D has advanced venture in material way













(c)

no legitimate use of service exists













(d)
those services take grossly disproportionate volume of D's business













(e)

must be serious crime








c. Falcone case- D not guilty of conspiracy for selling sugar & yeast used for 







moonshining b/c person must have intent that crime be committed & 







knowledge of illegal use of goods or services.






6.
Agreement (actus reus?)








a.
When looking at D's part in agreement, look at following:










(1)
Has D actually agreed (need not be express; agreement can be 











inferred from evidence)













(a)

U.S. v. Alvarez (p. 792):  conspiracy to import pot.  extent of 














D's agreement not dependent on knowing all details of 














conspiracy, just essential ones.  found evidence of agreement 














in circumstances & actions. Nodding his head to indicate that 














he would be at off-loading site.












 
(b)
Interstate Circuit v. U.S.: Distributors agree to fix prices & 














adhere to certain showing standards.  For one of them to fix 














prices and others not to would not be successful.  All of them 














knew that others were considering proposal & that each must 














do it for plan to work.  (Not necessary to have correspondence 














w/ one another)









(2)
To what did D actually agree - scope of agreement













(a)

Spoke w/no rim:  many different conspiracies branching off 














one central actor.  Other D's don't know of each other.  














Cannot be charged as one conspiracy
















i.
Kotteakos v. U.S. (p. 804):  Fraudulent loans thru 1 


















central link/actor so should have been charged as separate


















conspiracies.  If all D's had knowledge of hub or if all are 

















necessary for scheme to work, then it would have been single













(b)
Chain - 1 continuous & necessary chain of activity.  Each 














conspirator had to know others existed for conspiracy to work
















i.
more liberal for purposes of proof
















ii.
Blumenthal v. U.S. (p. 806):  crt. finds no agreement, but 
















they had to know of each others existence b/c of nature of 
















selling whiskey unlawfully.  Need owner, wholesalers, & 
















distributors













(c)

Combined spoke & chain.  Chain w/many people at end who 














may not know of each other
















i.
A-B-C-D, E, & F:  A thru C are necessary to conspiracy.  
















it branches only at ends.  ex. is drug dealing where A-C 
















are importers & distributor & D-F are street dealers
















ii.
U.S. v. Bruno (p. 808):  drug conspiracy.  success of 1 
















part immediately dependant on success of whole, so one 
















complete conspiracy
















iii. U.S. v. Borelli: heroin importing & distributing operation; 
















extreme links of chain conspiracy like spokes (part of link 
















gets new counter-parts)










(3)
Acts over extended period of time:  if agreement is to commit many 











acts over time, it's one conspiracy b/c it's one agreement, not many 











since its many acts













(a)

Braverman v. U.S. (p. 810):  conspiracy to violate liquor laws 














over time is one conspiracy. Need intent to enter into particular 














agreement- mere facilitation not enough.






7.
Note:  on exam, answer 3 Q:








a.
Is mental state there?








b.
Is plurality present (2 or more people)?








c.
Is there more than 1 conspiracy?




D. RICO (replaces chain & spoke w/ enterprise notion)





1.
Developed in response to complex organized crime & inadequacies of chain & 






wheel system & proof of united purpose








a.
20-yr. sentence for crime & its conspiracy






2.
Requirement








a.
enterprise legal or not for purpose of committing crimes










(1)
hardest element to prove








b.
pattern of racketeering










(1)
each actor must commit 2 or more predicate crimes w/in 10 yrs. in 











furtherance of enterprise










(2)
state of mind for crimes themselves plus intent or knowledge that it 











advances enterprise








c.
statutory defense of enterprise, racketeering activity, predicate felonies on 








p.815-6






3.
Enterprise








a.
Defin:  association having ascertainable structure which exists for purpose 








of maintaining operations toward an economic goal which has existence 








that can be defined apart from commission of predicate acts constituting 








pattern of racketeering










(1)
≠ conspiracy.  In conspiracy, need agreement.  In enterprise, need 











structure










(2)
possible to have 1-man enterprise, but hard to prove








b.
Enterprise & knowledge:  don't have to know all participants or general 








plan, just existence of enterprise








c.
Enterprise acts:  must be engaged in crimes affecting interstate or foreign commerce






4.
Usefulness of:








a.
allows prosecution to generate 1 big conspiracy whereas before, lack of 








knowledge of other crimes & diversity of crimes committed made single 








conspiracy hard to charge










(1)
thereby imputing all activities to each actor






5.
Conspiracy to commit RICO:  an additional 20-yr. sentence








a.
indiv. by words or actions must have objectively manifested agreement to 








participate directly or indirectly in affairs of enterprise thru commission of 








2 or more predicate crimes






6.
Clarification of RICO & conspiracy to commit RICO








a.
RICO:










(1)
there is an enterprise










(2)
actor has pattern of racketeering activity










(3)
mens rea:  intent needed for crime & intent to further enterprise








b.
conspiracy to commit RICO:










(1)
there is an enterprise










(2)
there is agreement to part. in enterprise thru pattern of racketeering 











(i.e., agreement to violate RICO)













(a)

i.e., 2 agreements are necessary
















i.
agree to participate in affairs of enterprise AND
















ii.
agree to commit at least 2 predicate acts













(b)
technically speaking, pattern need not have been successful, 














but Chevy says this is rarely charged













(c)

ex.:  try to get bribes & try to extort to further enterprise but 














are unsuccessful is technically RICO conspiracy






7.
Cases








a.
U.S. v. Elliott (p. 815): 










(1)
once RICO conspiracy established, govt. need only show slight 











evidence that particular person is member










(2)
RICO aimed at insiders & outsiders










(3)
can establ. agreement to violate RECO on circumstantial evidence








b.
U.S. v. Neapolitan (handout)










(1)
in conspiracy, need to agreements.  see supra










(2)
if D agrees to only 1, no RICO conspiracy liability

IX.
Defenses




A. General





1.
justification - act done not wrong but is justified; according to law, do something that 













 is right






2.
excuse - act done wrong but excused (partially)




B. Justification - did D do what reasonable person would do under circumstances?






1.
Self-defense:  NYPL 35.15, MPC 3.04







a.
Generally requires imminent danger of unlawful bodily harm & 









reasonably necessary force & resistance








b.
Reasonably necessary force - jury Q








c.
Non-deadly force - 31.15(1)









(1)
Can use all non-deadly force that reasonably appears necessary to 











ward off illegal violent attack on you or 3rd person unless one 











seeking to justify force was aggressor by striking first blow or 











committing violent crime








d.
Deadly force - requires at minimum that attacker must have been threatening 








not just imminent bodily harm but imminent death or serious bodily harm - 








31.15(2)










(1)
Even one who was aggressor may retain right to use deadly force in 











self-defense if he:













(a)

terminates attack













(b)
makes all reasonable efforts to communicate this to the attacked













(c)

has no obviously safe path of retreat










(2)
Reasonableness of belief in attacker's use of force is jury Q as tested by:













(a)

NY:  in actuality, objective-subjective test
















i.
objective: whether D felt threatened in fact & whether 
















this feeling reasonably based on circumstances
















ii.
subjective: what were D's past experiences, physical
















attributes of all involved, knowledge D had of attacker













(b)
MPC:  more subjective. D must have felt it necessary.  if K 














reckless or negligent in counter-act, then can be charged 














w/homicide










(3)
Scope of valid self-defense













(a)

attacker need not have weapon













(b)
valid if one reasonably believes person committing rape, arson, 















kidnapping













(c)

valid in defense of 3rd person
















i.
NY - if reasonable to believe danger
















ii.
some J have proceed at own peril













(d)
usually no liability criminally if kill bystander during valid self-defense








e.
Self-defense:  once begin using deadly force in defense, no compulsion to stop










(1)
however, this could affect reasonableness of actions 








f.
Duty to retreat










(1)
none before using non-deadly force










(2)
if deadly force is threatened:













(a)

generally not a large duty













(b)
must do so if know it can be done in complete safety













(c)

never duty in own home or believe 3rd party faced w/harm 














(rape, arson, kidnap)










(3)
People v. Goetz (p. 838):  shot intentionally 4 black youths who he 











believed were about to rob him.  After initial shooting, Goetz 











checked the 4 & shot 1 who he had missed.  they displayed no 











weapons but were carrying screwdrivers.  in past, Goetz had been 











mugged.  Jury found that reas. person would have reacted the way 











Goetz had given Goetz's history.













(a)

the 2nd shooting - jury found it to be part of 1 continuous 














action of self-defense since person is still in aggravated state.  














also, there's question of no possible safe retreat










(4)
State v. Abbott, (p. 878):  fight b/t neighbors, hatchet, duty to 











retreat, deadly force not justifiabel where actor knows that can avoid 











w/complete safety by retreating.  Can't use deadly force if retreat is 











viable; use of deadly force is last resort







h.
Battered woman's syndrome










(1)
defin:  cyclical nature which reinforces futile hopes that violence has stopped.  











Stages are:













(a)

tension building state where male minorly batters & scared 














woman tries to be passive & placating













(b)
acute battering incident













(c)

male repentance










(2)
Goes to whether woman had duty to leave & whether killing is self-defense










(3)
Key Q:  does woman perceive use of force necessary & was that 











perception reas.?













(a)

Subjective: perception of necessity can depend on past experience.  















this evidence is admissible













(b)
Objective:  was it reasonable?
















i.
biggest prob. here is imminency if husband sleeping, 
















watching TV, etc.  if threat is basically constant or express 
















threat in spec. future, then usually threat is imminent ---> 
















need for expert testimony to establ. reasness. of D's belief.  
















ii.
State v. Kelly, (p.858):  husband chokes, wife gets 
















scissors & kills.  Self-Defense
















iii.
Madelyn Diaz, (p. 873, n. e):  shot husband while 
















sleeping, acquited b/c knew of potential for violence & 
















threat of shooting infanct child.  Future inescapable danger 
















could provide sufficient grounds for SD










(4)
evidence:  expert testimony very relevant










(5)
policy:  low deterrence & retribution










(6)
alternatives:  if this syndrome not fully applicable, could use EED to mitigate






2.
Defenses to Property (NYPL 35.20)







a.
Property










(1)
any non-deadly force allowable to protect it










(2)
deadly force not justified even if property about to be taken away or destroyed










(3)
People v. Ceballos, (p. 886):  D sets up trap, where gun shoots if 











try to enter garage.  D sets up b/c robbed before.  While D away, 2 











teens try to rob & 1 gets shot in the face.  Crt. says trap gun is 











excessive force - can only use deadly force when physically in home 











b/c can determine whether need to use deadly force.  When not 











present, no real imminent danger to life or body so use of deadly 











force is excessive.








b.
Burglary - in NY, can use deadly force to repel someone you reasonably 








believe is burglar (goes back to no duty to retreat in own home)










(a)

can't shoot them when they're leaving










(b)
no spring guns






3.
Law enforcement defenses (NYPL 35.30)







a.
Common law - police can shoot fleeing felon, not misdemeanant








b.
Current law










(1)
can use any non-deadly force in arrest or to prevent escape










(2)
can use deadly force if cop reasonably feels is posing dangerous 











threat or committing violent felony













(a)

can use deadly force on escaping suspect only if reasonably 














believes that he will be a serious danger








c.
Durham v. State (p. 891):  once person resists, police can use all force 








necessary to overcome that level of resistance








d.
Tennessee v. Garner, (p. 893):  15-yr. old Black shot dead - use of 








deadly force to prevent escape of apparently unarmed suspected felon is 








unconstitutional. Officer can shoot only if threatened w/ violence or in 








self-defense. 






4.
Necessity/choice of lesser evil (NYPL 35.05) jury decides what is lesser evil







a.
Choosing lesser of 2 evils is justification when:










(1)
D must reasonably believe their actions are less harmful than the 











harm to be avoided













(a)

i.e., D's actions removes greater evil or himself from greater evil










(2)
Greater evil emergency













(a)

must be imminent













(b)
can't exist thru fault of actor













(c)

can be danger to public or private (indiv.)










(3)
the act - must be an emergency measure










(4)
procedure:  judge decides if jury will hear a necessity defense








b.
MPC approach









(1)
Harm need not be imminent










(2)
Even though emergency is D's fault, he can still use this defense








c.
Cases:










(1)
People v. Unger (p. 903):  D escapes from jail to avoid rape. Not 











emergency (not imminent) so would fail NY test.  Dissent says it 











fails the Lovercaps 5 Rules for escaping jail













(a)

Prisoner faced w/specific threat of death, sexual attack, or 














substantial injury in immediate future













(b)
No time for complaint to authorities or history of futile complaints













(c)

No time/opportunity to resort to the crts.













(d)
No evidence of force or violence used towards prison 















personnel or other innocents in escape













(e)

Prisoner immediately reports to proper authorities when he has 














reached safety from threat






2.
U.S. v. Kroncke (p. 913):  D broke into draft office.  no justification for 






moral statements & there was no direct imminent threat. If policy approved by 






gov't, usually never a lesser evil.




C. Excuses - usually just mitigates






1.Duress:  (NYPL 40) affirmative defense- don't need to choose lesser evil








a.
Objective/Subjective test










(1)
def.:  it is defense that D engaged in conduct b/c he was coerced by 











use or imminent use of force upon him or 3rd person










(2)
standard:  a person of reasonable firmness in D's pos. wouldn't be 











able to resist (must overcome volition of the person)








b.
MPC - doesn't require imminency








c.
Cases:










(1)
State v. Toscano (p. 928):  D forced to file false insurance claims, 











duress was excuse.  crt. applied MPC approach.  wouldn't have 











worked in NY since no imminent threat










(2)
Patty Hearst (p. 945):  brain washing no duress. It's just switch in 











value system which isn't duress










(3)
Milgram experiments:  ordinary person will respond to authority, 











not very firm - letting jury decide reasonable firmness difficult






2. Intoxication (never a defense to recklessness or depraved indifference)








a.
Generally










(1)
is defense to crimes which require knowledge or purpose (specific intent)










(2)
policy - represents battle b/t deterrence & retribution








b.
NYPL 15.05; 15.25









(1)
Intoxication not defense, but is allowable evidence when it negates 











element of crime.  thus goes to only specific intent crimes













(a)

rationale:  belief is that drunks are more dangerous & that 
















intoxication almost never prevents person from forming general 















intent crimes, which are relatively simple states of mind
















i.
ex.:  drunk shoots.  assault ok, but no intent to murder
















ii.
unless:  get drunk intentionally to lose/obscure faculties to 
















get violent















(b)
thus, if no intent needed (recklessness, depraved indifference, 














negligence, intoxication may actually work v. D) - Steinberg 














child abuse case








c.
MPC - is defense only when it negates element of crime








d.
TX approach - never a defense even if it shows lack of specific intent






e.
CA - intox doesn't go to capacity to form mental state but can go to 








actual formation of mental state








f.
Other notes










(1)
Level of intoxication must be sufficient to show complete loss of faculties










(2)
Intoxication is always a reckless act unless its involuntary








g.
Cases










(1)
People v. Hood (p. 949):  drunk assaults police. Intoxication 











defense not allowed since assault not spec. intent crime










(2)
State v. Stasio (p. 953):  evidence of voluntary intox not allowed 











despite fact that its specific intent crime.  Use of defense on case by 











case basis.










(3)
State v. Cameron, (p. 957, n. 1):  attacker w/broken bottle; D was 











not drunk enough to get this defense - must be extremely high level






3. Insanity







a.
Generally










(1)
Presumption is for sanity.  D must prove insanity by preponderance 











of evidence










(2)
Unlike diminished capacity which goes to mens rea, insanity shows 











D lack basic capacity to engage in morally reprehensible behavior










(3)
Recent trend is to oppose insanity defense








b.
Approaches to Insanity










(1)
NYPL 40.15:  affirmative D













(a)

must have disease of defect













(b)
must lack substantial capacity to know or appreciate (recognize 














moral truth) either:
















i.
nature & consequences of conduct or
















ii.
that such conduct was wrong










(2)
M'Naghten Rule:  no use of "appreciation," just knowledge.  its a 











defense if D: 













(a)

has diseased mind causing defect of reason &













(b)
D:
















i.
didn't know that act was legally wrong or (volitional)
















ii.
didn't know nature & quality of actions (cognitive)













(c)

thus, if knew that act was illegal but morally correct, then no 














insanity defense. Also, if can distinguish rt. from wrong but 














can't control behavior, insanity is no defense










(3)
MPC - more liberal approach













(a)

D can be acquitted if show that he lacked "substantial capacity" 














to conform his conduct to requirements of law or appreciate its 














wrongfulness













(b)
irresistible impulses could be under this.  allows D who knew
 














of wrongfulness to plead insanity where disease prevents him 














from controlling himself










(4)
Durham rule (never used): D not criminally responsible if actions are 











result of mental illness or defect.  Problems is that psychologist 











usurps jury's role & may still have elements of criminality even 











though product of mental illness or defect.








c.
Cases










(1)
State v. Cameron (p. 979, n. 2):  guy kills mother-in-law b/c God 











told him to even though he knew it legally wrong.  this knowledge 











doesn't defeat insanity since stronger element is lack of moral 











understanding & delusions.  Uses MPC







d.
Recent trend:  post-Hinkley.  volitional aspect of insanity test removed.  








insanity defense only when D as result of severe mental disease or defect 








unable to appreciate nature & quality or wrongfulness of acts (Lyons case 








p.997).  Trend towards M'Naghten rule b/c too many acquittals based on 








insanity.






4. Diminished capacity 








a.
Rule:  D may have known actions unlawful but doesn't have mens rea b/c 








of mental defect that doesn't reach insanity










(1)
not in NY









(2)
MPC - allowed as evidence to eliminate element of crime













(a)

Chevy prefers it even though unsure whether its 















unconstitutional to exclude it ever








b.
Problems with diminished capacity










(1)
violent D's may still be deterable










(2)
may swallow up insanity so that insane go untreated








c.
Intoxication v. diminished capacity










(1)
Intox is quantifiable & people can identify more w/it








d.
Allowed only for specific intent crimes










(1)
if D successful w/, then convictable only of lesser crime which has 











general intent








e.
Cases










(1)
U.S. v. Brawner (p. 1036):  evidence of mental capacity could 











show absence of deliberate or premeditated design










(2)
State v. Wilcox (p. 1038):  rejected approach in NY & majority of 











courts.













(a)

don't want manipulation of mens rea requirement & just leave 














mental illness defenses to standards of insanity








f.
Pros/Cons










(1)
Pros













(a)

can ameliorate limits of M'Naghten insanity defense which is 














hard to prove













(b)
ethics requires that we deal w/it b/c person not as culpable













(c)

what's wrong w/it if jury might not believe it anyway?










(2)
Cons













(a)

D can use if don't want to be committed but want to reduce jail 














term













(b)
can be used in sentencing, so no need as sep. defense













(c)

very fuzzy doctrine for jury to deal w/
















i.
can't quantify













(d)
fear that won't be limited to specific intent crimes













(e)

need for incapacitation













(f)

could still deter diminished people






5.
Entrapment







a.
Generally










(1)
State induces indiv. to commit crime they wouldn't normally commit










(2)
Temptation & opportunity not enough, need inducement










(3) 
This is a defense b/c it creates harm to society, not helping society








b.
NYPL 40.05









(1)
affirmative defense that D was encouraged or induced by methods 











that create substantial risk that crime will be committed by someone 











not predisposed to crime














(a)

objective standard but often apply subjectively








c.
MPC - police conduct is only issue, D's not an issue










(1)
D's subjective disposition not issue










(2)
court decides - it's a matter of law










(3)
if D hurts someone, entrapment not available








d.
Approaches

Predisposition
(1) Subjective- if D predisposed to crime, then there is no entrapment.  

Test






based on D













(a)

ask:
















i.
how much did D resist?
















ii.
does D have past record & pattern of crime?  (Chevy 
















thinks unfair)

Police Conduct
(2) Objective (most scholars advocate, almost never used):  police  

Rule






conduct such that it induces reasonable person to crime wouldn't 










normally commit.  Based on police conduct













(a)

look at police conduct case by case













(b) 
does police conduct fall below standard of proper gov't ower








e.
not const. rule - no spec. formulation needed as matter of due process










(1)
does come into play when police activity is outrageous








f.
cases











(1)
Sherman v. U.S.- gov't informer induced unwilling Sherman to 











supply him w/ drugs; considered entrapment










(2)
Cox v. Louisiana- public official told protestors how far away to 











stand from courthouse but still arrested- entrapment.





