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CIVIL PROCEDURE

A. Introduction

a. The Adversary System

b. Due Process and the Right to be Heard

i. Due process sets up a “floor” – more procedural rights may be given, but not less.

1. The Fifth Amendment says that the federal government cannot impede due process.

2. The Fourteenth Amendment says that no state shall deprive a person of due process.

ii. Goldberg v. Kelly (1970) = The Court talked very specifically about due process.  They said that the temporary deprivation of welfare benefits is enough of a deprivation to trigger due process requirements.  They ruled that the NY procedure accorded to the plaintiffs here did not constitute due process.  It isn’t clear that this case would be decided the same way today.

1. Requirements of due process outlined by the court in Goldberg
a. Opportunity to present oral testimony

b. Opportunity to confront and cross-examine witnesses

c. An impartial decision maker

d. A decision based on the law and evidence presented

c. Notice

i. Greene v. Lindsey (1982) = An eviction notice on the door is not enough according to due process.  The Court said it is not enough to try to serve them in person once; the housing authority must also then send them notice by first class mail.  “Notice reasonably calculated under all the circumstances to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections” (22).  

ii. Mullane = The Court held that service by publication was adequate only for those whose whereabouts was unknown or whose rights were conjectural when the action began; known beneficiaries, whose location was ascertainable, were entitled to notice by mail.

d. Counsel

i. Lassiter (1981) = How do we know what process is due?  Balancing test: interests of claimant, interests of the government, and accuracy concerns.  Holding: it is for the trial judge in each civil case to weigh these interests and decide whether or not counsel is required.  Counsel is a right only where the litigant may lose her physical liberty if she loses the litigation.
B. Jurisdiction and Related Doctrines

a. Jurisdiction over Persons and Property
i. Personal jurisdiction

ii. In rem jurisdiction

iii. Quasi in rem jurisdiction

b. Personal Jurisdiction
i. Historical background

1. Pennoyer v. Neff = Mitchell sues Neff for attorney’s fees in OR.  Neff is no longer in OR, so there is default judgment for Mitchell through which he gets Neff’s land in OR.  Pennoyer buys the property from Mitchell.  When Neff becomes aware of this, he serves Pennoyer.  The question: whether the first judgment was valid?  The Supreme Court says it was not because the court did not have personal jurisdiction over Neff.  If Mitchell had attached the land prior to serving Neff, then the first judgment would be valid and Pennoyer would rightfully own the land.  The court rationalizes that attachment would be a proper means of notifying Neff of the suit against him.

2. Today, the court would have looked at Pennoyer’s contacts with OR, and likely would have found that they were sufficient to support personal jurisdiction, but the judgment would only be valid if Neff had been given proper notice.  

ii. Bases for personal jurisdiction

1. Domicile

2. Consent

3. Physical presence
4. Minimum contacts

iii. Determinations of personal jurisdiction: two-step analysis:

1. The court must ask if there is a state statute that authorizes personal jurisdiction in the circumstances.

a. States’ long arm statutes – authorize their courts to exercise personal jurisdiction over nonresident defendants based on specific types of contact with the forum state.  (These were passed in reaction to International Shoe and its progeny.)

2. If there is, the court must ask whether it would be constitutional to do so under due process, as determined by the courts in the common law.

iv. Specific vs. general jurisdiction

1. General jurisdiction = “dispute-blind” jurisdiction

2. Specific jurisdiction = “dispute-specific” jurisdiction

3. Where a defendant has no contacts (or the contacts are only “casual” or “isolated”) with the forum, that forum cannot have jurisdiction unless the defendant consents to it.

4. A single act may give rise to specific jurisdiction.

5. If contacts are continuous and substantial, the defendant may be subject to general jurisdiction; that is, the defendant may be sued in the state for any claim, whether or not it is related to his activities in the state.

v. Personal jurisdiction based on minimum contacts – the minimum contacts test:

1. Whether jurisdiction is permissible depends on the quality and nature of the contacts with the forum state.

2. Jurisdiction established by minimum contacts is limited to claims arising under (or, perhaps, related to) the defendant’s contacts with the forum state.  (Minimum contacts establish specific, rather than general, jurisdiction.)  

vi. Applying minimum contacts: how does one determine if contacts are of the quality and nature sufficient to support jurisdiction?

1. International Shoe (1945)= Defined minimum contacts as consisting of:

a. the quality and nature of the activity

b. the amount of activities done in the state, the enjoyment of the laws and protection of that state

c. relation of claim to the activities they have conducted

2. Hanson v. Denckla (1958) = the defendant must have purposely availed himself of the privileges of conducting activities in the forum state thereby invoking the benefits and protections of its laws.

3. Kulko v. Superior Court (1978) = Ms. Kulko moves to CA with her kids after her marriage breaks up and her husband stays in NY.  The Court rules that she cannot bring action in CA against him; her activity in moving there was unilateral, and that can’t bind Mr. Kulko.  

4. World-Wide Volkswagen (1980) = the Court concluded that the defendant Seaway had not purposely availed itself of the opportunity to conduct activities in the forum state, although it could foresee that its customers might take its products there.  We should respect the expectations of the defendant
a. Dissent = an auto dealer derives benefits from states other than his own.  Jurisdiction should be premised on the purposeful actions of defendants in choosing to become part of a nationwide network for marketing and servicing autos.  

5. Asahi (1987) = the Court split on the question of whether inserting goods into the stream of commerce (the mere act of selling goods outside the forum that will likely be imported into the forum for resale) suffices to support jurisdiction, one side finding that it did constitute “purposeful availment” and the other finding it was not.  The Court said that even once minimum contacts are found, then the court must also consider another set of factors to determine whether “fair play and substantial justice” require either that there should or should not be jurisdiction.  These factors are:
a. The interest of the forum state in adjudicating the dispute.

b. The interest of the plaintiff in obtaining convenient and effective relief.
c. The interest of the states in enforcing their substantive law or policy.

d. Burden on defendant
6. Burger King (1985) = uses minimum contacts and then Asahi’s “fair play and substantial justice test” to determine if the FL courts should have jurisdiction over the defendants, and finds that they should.  

a. The precedent that by entering a contract with a party in another state, minimum contacts have been established between you and that state was thought to be a dangerous one by the dissent.  (L.L. Bean hypothetical)  
7. Shaffer v. Heitner (1977) = overruled Pennoyer and held that all assertions of state court jurisdiction must be evaluated according to the standards set forth in International Shoe and its progeny.  (Even though plaintiff in this case attached the shares of the defendants [making it a quasi in rem action], this could not establish jurisdiction over them unless they had minimum contacts as well.)  

8. Burnham v. Superior Court (1990) = all rules for determining jurisdiction with minimum contacts and fair play and substantial justice are not meant to apply to in personam jurisdiction.  Scalia doesn’t go through these analyses for Burnham because he doesn’t think he has to for a defendant who is served when physically present in the state.
vii. Challenges to Personal Jurisdiction

1. “Direct Attack” – challenging the jurisdiction in the rendering state.

a. This objection to personal jurisdiction must be raised immediately or lost forever.  If a defendant loses on her claim that personal jurisdiction is lacking then loses on the merits, she may appeal to an appellate court, having preserved personal jurisdiction as an issue for appeal. 

2. “Collateral Attack” – challenging jurisdiction in the enforcing court.

a. The Full Faith and Credit Clause of the U.S. Constitution (Article IV, §1) requires the courts of each state to honor the judgments of other states by entering judgments upon them.  The exception to this is if the enforcing court inquires into whether the rendering state had jurisdiction in the original action and refuses enforcement if it finds it did not.  (The danger of this approach for a defendant is that if the enforcing court finds jurisdiction was proper in the rendering state, and a default judgment was entered on the defendant, the defendant cannot reopen the merits of the underlying action.  

c. Venue, Transfer and Forum Non Conveniens
i. Venue
1. Venue is meant to further restrict the places where the plaintiff may choose to bring suit, to assure that suits are tried in a place that bears some sensible relationship to the claims asserted or to the parties to the action.  Venue is waived by the defendant if he does not raise it when he responds to plaintiff’s complaint.  

2. Venue is statutory, rather than constitutionally mandated.  (Judgments in improper venues are not void.)  

a. §1391(a)(1) and (b)(1) authorize venue in a judicial district where any defendant resides, if they all reside in one state.

i. Corporate residence is here defined as any district in which the corporation is subject to personal jurisdiction, which may include their district of incorporation or the districts in which they have contacts sufficient for an exercise of personal jurisdiction.

b. §1391(a)(2) and (b)(2) authorize venue in a judicial district where a substantial part of the events giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated.  

c. §1391(a)(3) – the “fallback” provision – authorizes venue in a judicial district where any defendant is subject to personal jurisdiction at the time the action is commenced, if there is no district in which the case may otherwise be brought.  

d. §1391(b)(3) – does the same thing as (a)(3) but specifies not where there is personal jurisdiction of the defendant but where the defendant may  be “found.”  

ii. Transfer = §1404.  Change of Venue = for the convenience of parties, in the interest of justice, a district court may transfer an action to any other district or division where it might have been brought originally.

1. §1407 = multidistrict litigation = Cases can be consolidated and moved to one court for discovery, etc., but when it comes to trial, the cases must go back to the district in which they were originally brought.  

iii. Forum Non Conveniens = when a forum chosen by the plaintiff is substantially inconvenient (though a motion to dismiss on forum non conveniens assumes that jurisdiction is proper), and the correct forum is in another jurisdiction, the court may dismiss the action in contemplation of it being brought in the more convenient jurisdiction.  (A court uses forum non conveniens when it cannot transfer the case to the more suitable jurisdiction.  Examples: U.S. federal courts can transfer a case to any other federal court, but not to a court in another country.  New York state courts cannot transfer a case to California.)
1. Piper Aircraft (1982) = The Court rules that considerations of the benefit of the law of the transferee court should not be a factor in consideration, unless there is no remedy at all in the alternate forum; rather, the major consideration should be convenience.  The choice of forum by non-residents holds less weight than that made by residents.  The American interest in this accident was not enough to justify the resources and time commitment necessary to have it tried here.
2. Wiwa v. Royal Dutch Shell (2000) = Some of the plaintiffs were residents of the U.S.  They were being tortured in Nigeria, and thus could not go back, which increases the strength of their choice of forum.  (It didn’t matter that much that they weren’t residents of NY, the district where the case was brought.  This case is representative of a number of cases going through the system right now, of people trying to get justice under the Torture Victim Prevention Act, which gives subject matter jurisdiction and creates liability for torture committed outside of the U.S. 
d. Subject Matter Jurisdiction
i. The power to hear the particular type of case the plaintiff plans to file.

1. State subject matter jurisdiction is determined by the state’s constitution or statutes or both and is very broad.  

2. Federal question jurisdiction is authorized by Article III, §2 of the U.S. Constitution.  In most instances, federal question jurisdiction is concurrent with state jurisdiction.  (There are some exceptions, such as patent claims, on which the federal courts have exclusive jurisdiction.  See §1338.)  The federal government has only as much power as the Constitution allows.  Under the 10th Amendment, all powers not expressly given to the federal government are reserved to the states and to the people.  The Supremacy Clause (Article VI) says that when a federal and a state law conflict, the former trumps.  States can still draft legislation that addresses the same matter, yet federal law can preempt state law in such areas.
e. Federal Question Jurisdiction = §1331
i. The well-pleaded complaint rule:
1. Louisville & Nashville R.R. v. Mottley (1908) =  after honoring the Mottleys’ free railroad passes for 30 years, the railroad refused to renew them because Congress had passed a statute barring railroads from giving free transportation.  The Mottleys sued to obtain their passes, and the railroad defended on the ground that the federal statute barred renewal.  The Supreme Court raised the issue of subject matter jurisdiction sua sponte and concluded that the federal courts lacked jurisdiction to hear this case.  They established the “well-pleaded complaint rule,” which said that for a case to be adjudged to “arise under” federal law for the purposes of §1331, the plaintiff would have to raise the federal issue in a complaint which included the elements needed to prove the case, and only those elements.  The Mottleys’ complaint violated this because in their complaint, plaintiffs anticipated that the defense would “arise under” federal law (i.e. the violation of the statute); there was, in fact, no element of federal law in their cause of action.  The well-pleaded complaint rule is practical because it allows a court to decide at the beginning based only on the complaint whether they have jurisdiction before going any further.  

a. Declaratory judgment problem = a declaratory judgment statue allows someone who may be violating a law or may be about to violate a law to get a judgment on whether they actually are or would be violating the law.  The declaratory judgment problem for the railroad in this situation could not have been brought in federal jurisdiction, because one must look at the party that would have the right to bring a cause of action and see whether their well-pleaded complaint would have a federal issue.

ii. “Arising under jurisdiction” = Federal courts have upheld “arising under” jurisdiction where federal law does not create the right to sue, but the plaintiff, in order to establish her state law claim, must prove a proposition of federal law.

1. Smith v. Kansas City Title and Trust Company (1921) = plaintiffs sued to enjoin defendant from investing in certain bonds issued by federal banks under the authority of a federal statute.  The plaintiffs claimed that investing in the bonds would exceed the company’s corporate powers since it was only authorized to invest in valid securities, and the bonds at issue were invalid because the federal statute authorizing them was unconstitutional.
a. The Supreme Court held that this claim satisfied federal arising under jurisdiction since the controversy turned on a determination of a federal question.  
2. Franchise Tax Board (1983) = used the Holmes test.
a. The Holmes test = For determining when the well-pleaded complaint rule is met, Holmes suggested that a suit arises “under the law that creates the cause of action.”  The Holmes test often works, but there are also cases where it excludes cases from federal subject matter jurisdiction incorrectly.
iii. Implied private right of action = Sometimes federal law creates a substantive right, but doesn’t expressly authorize plaintiffs to sue for violation of that right.  In these cases, the court must decide whether there is an implied private right of action.  In determining whether there is, the court is supposed to look at congressional intent.
1. Merrell Dow – plaintiff asserted claims based on state law theories.  One of their negligence theories was that because defendant did not meet the labeling requirements of a federal statute, the defendant was guilty of negligence per se.  Thus, the plaintiffs could prove their case by showing a violation of the federal statute.  However, the statute in question did not authorize a private right of action.  Therefore, the Court ruled that the reference to the statute (the FDCA) was insufficient to create federal jurisdiction.  A statute that creates a federal substantive right, but is held not to create a private right of action, will not support arising-under jurisdiction under § 1331.  When a plaintiff relies on a federal statute as the basis for federal jurisdiction, that statute must provide an express or implied private right of action.  The violation of the FDCA was given as evidence of negligence (the principle charge) in the complaint, and therefore the federal element was not necessary to form a well-pleaded complaint.  
f. Diversity Jurisdiction = §1332
i. Historical background

1. The First Judiciary Act of 1789 first passed diversity jurisdiction for the federal courts.

2. Strawbridge = then limited federal diversity jurisdiction to cases where there was complete diversity (each plaintiff must be diverse from each defendant).  

ii. How is citizenship determined for diversity purposes?

1. State citizenship for individuals has been equated with domicile.

2. Corporations are citizens both in their state of incorporation and the state that is their principle place of business.  

iii. Amount in controversy requirement

1. $75,000

2. To meet the amount in controversy requirement, one looks at the amount claimed by the plaintiff, which is controlling so long as it is made in good faith.  To result in dismissal, it must be a legal certainty that the plaintiff could not recover the amount required.

3. Under the traditional approach, a single plaintiff may aggregate any claims he has against a single defendant to reach the required amount.  However, he can’t add the amounts of his claims against multiple defendants to reach that amount.

iv. Cases

1. Mas v. Perry (1974) = Landlord (LA citizen) is sued in LA district court for tortious acts by plaintiffs Mr. and Mrs. Mas.  Mr. Mas is a French national; Mrs. Mas was originally from MS.  Both were grad students at the time in LA.  The court ruled that to be a citizen of a state, one must be a citizen of the U.S and a domiciliary of that state (residence is not enough).  In order to effect change of domicile, one must take up residence there and intent to stay there.  The court’s decision broke away from the traditional view that a wife’s domicile follows that of her husband. 
g. Federal Removal Jurisdiction

i. Defendants may remove a case to the federal court system if the case could have originally been brought there.
ii. §1441(a) – cases can be removed to the federal district court for the district and division embracing the place where the action is pending in the state court.
1. However, some cases are not removable even though the plaintiff could have brought them in federal court originally:

a. §1441(b) – a diversity case is only removable if none of the defendants is a citizen of the state in which the action is brought.  

iii. Remand = a case may be transferred back to a state court from which it originally came from a federal court that it was transferred to.  

iv. Cases

1. Caterpillar Inc. v. Lewis (1996) = the district court had no subject matter jurisdiction because there was not complete diversity at the time the suit was brought.  The Supreme Court holds that the judgment is valid nonetheless because there was complete diversity at the time of judgment, and it would be a gross waste of judicial resources to re-try a case again because of a defect that has been cured at the present.

v. §1369.  Multiparty, multiforum jurisdiction.

1. With this act, plaintiffs are able to sue in federal court provided they meet the statutory requirements, regardless of whether or not there is complete diversity because the statute does not require it.  Congress passed this act with the intention that federal judges would transfer all these similar actions to one federal court, which would work toward judicial efficiency.  
C. Commencing a Civil Action and Responding to It

a. The Pleadings

i. RULE 7 = Pleadings allowed; form of motions.

ii. RULE 9(b) = sets forth a special, heightened pleading standard for certain kinds of complaints such as fraud.  

1. Purposes of pleadings = at common law, pleadings had to served all of the functions below.  Now, these functions simply have to be served at some point in the process:

2. provides notice to Δ

3. frames and narrows issues for trial = makes clear the points of agreement and contention

4. discloses evidence

5. filters out claims that the court does not want to hear

a. because the court doesn’t have jurisdiction

b. because the claim is meritless and there is no remedy available

b. The Complaint = RULE 8
i. Elements

1. the grounds upon which jurisdiction depends

2. a short and plain statement of the facts showing that the Π is entitled to relief

3. a prayer for relief

ii. Cause of action = the statement provides a cause of action if it provides a statement of facts that, if proven to be true, entitles the Π to judgment under substantive law, unless the Δ can interpose a defense that would absolve her from liability.
c. Responding to the Complaint

i. RULE 12 = pre-answer motions
1. Waiver of some of the defenses under RULE 12: If the defendant objects to personal jurisdiction, venue, or method of service of process, she must raise those defenses in the pre-answer motion under this rule or (if she doesn’t make a pre-answer motion) in the answer.  If she fails to do so, these defenses are permanently waived.  Other defenses under RULE 12 may be raised at any time in the lawsuit (failure to state a claim, lack of subject matter jurisdiction, or failure to join indispensable parties).  
2. 12(b) sets forth pre-answer defenses, including both fatal defenses (i.e. lack of subject matter jurisdiction) and non-fatal defenses (i.e. insufficiency of process).

3. The Motion to Dismiss [the 12(b)(6) motion]

a. The only question posed by the motion is whether the complaint itself states a legally sufficient claim: if the plaintiff proves the allegations in the complaint, will she have established a cause of action entitling her to some form of relief from the court?  12(b)(6) deals with issues of law; it requires that cases meet standards of law.  
b. A plaintiff whose complaint has been dismissed under this rule will virtually always be given at least one opportunity to amend the complaint to state a compensable claim, before her case is dismissed.

c. No legal theory supports recovery

d. Based solely on the pleadings

e. The complaint is construed in the light most favorable to the Π.  Δ concedes for the purposes of the motion that all of the facts alleged in the complaint are true.  

f. Standard for granting = a 12(b)(6) motion will not be granted unless it appears beyond doubt that the Π can prove no set of facts in support of his claim which would entitle him to relief.  

i. Conley v. Gibson (1957) = the court may not consider the likelihood that the plaintiff will be able to prove his factual allegations; it must assume for purposes of deciding the motion that the plaintiff will prove them.  Holding: “a complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief” (289).  Access to information is often a consideration when courts are deciding whether or not a party has met their burden of pleading.  Leeway is given to plaintiffs at the pleading stage to allow them to get to discovery because access to information often works against them.
1. Posner = raises the question, “Are the transactional costs of this system worth the benefits?”  Should plaintiffs be required to have more to go on at the start of their case?  In the US, liberal pleading rules are necessary to support a system in which individual initiative and incentive in bringing suits are relied upon to enforce the laws.  If pleading requirements were too strict, people would be discouraged from brining private actions.
g. Over-pleading

i. Invalid claims do not drive out valid claims = A complaint can’t be dismissed just because it includes invalid claims along with valid ones.

1. American Nurses (1986) = just because a complaint includes invalid claims along with valid ones does not mean it should be dismissed.  
4. 12(e) motion for a more definite statement = If the complaint is so vague that the Δ cannot reasonably be required to frame a responsive pleading, Δ may move for a more definite statement.  

a. Notice = the complaint doesn’t serve its notice function if it is so unclear that Δ does not understand the claim being brought against him.

5. 12(f) motion = allows for striking scandalous or redundant parts of the complaint.

d. The Answer = Rule 8(b) 

i. Δ must in short and plain terms state his defenses to each claim or shall admit or deny the averments upon which the adverse party relies.  

ii. Different responses =

1. Admission = Δ must admit the allegations he knows to be true.  Δ may want to admit some issues in order to minimize costs and narrow the issues, or to prevent the jury from hearing information that might be harmful in the calculation of damages.

a. Fuentes v. Tucker (1947) = only factual issues about which the parties disagree need to be tried in front of the jury, whose job it was to decide compensatory damages for the deaths of the plaintiffs’ two sons.  If an issue has been removed from a case by an admission in an answer, then it is error to receive evidence which is material only to the excluded matter.  The plaintiffs in this case sued for compensatory damages, but if they had sued for punitive damages, the evidence of defendant’s drunkenness would have been admissible at trial.  The verdict for plaintiffs in this trial is affirmed, despite the improper admission of evidence, as an example of the “harmless error rule,” which states that just the result should be held as long as the error did not affect the outcome and thus the rights of the parties were maintained.
2. Specific denial

3. General denial

4. Denial of knowledge or information

e. RULE 8(c) = Affirmative Defenses

i. Ingraham v. United States (1956) = plaintiff sues the government for negligence after being treated in a government hospital.  State law was applied, and there was a TX statute which limited the amount recoverable in medical malpractice cases, but the defense did not raise it.  Affirmative defenses (listed under RULE 8(c) must be pleaded affirmatively and in a timely manner or they are waived.   This is required so that plaintiffs are not unfairly surprised by issues that were not preserved for appeal.  In our system, it is the responsibility of parties to bring claims and defenses; if the parties don’t raise something, the judge isn’t going to either, with the exception of subject matter jurisdiction, which can be raised sua sponte.  
f. Amending the Pleadings = RULE 15 and RULE 16
i. Introduction

1. RULE 15 = allows liberal amendments to pleadings; the pleadings are not frozen: they can be adjusted during and after trial. 

2. Pleadings constitute admissions, and thus can be used at trial. 

ii. Amendment as of right

iii. Amendment by leave of court

iv. Relation back = RULE 15(c) = Where a pleading has been amended, if the claim or defense asserted in the amended pleading arose out of the conduct, transaction, or occurrence set forth in the original pleading, then the amendment relates back to the date of the original pleading.

1. Barcume v. City of Flint (1993) = plaintiffs filed a complaint alleging discrimination in hiring promotion, etc.  After discovery, plaintiffs wanted to amend the complaint to allege hostile workplace and sexual harassment.  The question: whether the claims in plaintiffs’ 2nd Amended complaint constitute different legal theories and whether these claims arise out of the same or related occurrences or transactions as those pleaded in the original complaint.  The court reasons that a change in legal theory is of no consequences if the factual situation upon which the action depends remains the same and has been brought to defendant’s attention in the original pleading.  

g. Counterclaims = RULE 13
i. Compulsory counterclaims = must be stated I they arise out of the occurrence that is the subject matter of the opposing party’s claim and don’t require third parties of whom the court cannot acquire jurisdiction.  Failure to assert a compulsory counterclaim bars one from ever asserting it as an independent claim.  

1. Appletree v. City of Hartford (1983) = defendant Casati filed a counterclaim alleging that plaintiff libeled and slandered him.  Plaintiff moved to dismiss the counterclaim on the ground that the court lacked jurisdiction, while Casati asserted that the court had ancillary jurisdiction because the counterclaim was compulsory.  The critical issue in differentiating between compulsory and permissive counterclaims is whether the counterclaim arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim; the court uses the “logical relationship” test to decide this.  
ii. Permissive counterclaims = can be anything against the other party, does not necessarily have to be transactionally-related to the original claim.

h. Cross-claim = a claim asserted by one party against a co-party.

i. Policing the Pleadings

i. RULE 11 

1. Introduction = the original design of the rules was aimed at increasing access to the courts and simplifying procedure.  However, this had the unfortunate effect of making it easier for people to file unmerited and even frivolous cases.  

2. Inadequacy of RULE 11 before the 1983 amendments

a. The court had to meet a subjective bad faith standard in order to impose penalty, which was extremely difficult to prove and did nothing to eliminate poorly researched claims.

b. The harsh penalty (that the pleadings be struck down immediately) meant that judges rarely exercised the option.  

3. 1983 amendments

a. The rule was made to apply to every paper filed, not just the pleadings as under the old version.

b. Factual standard – an objective standard of reasonableness for all factual and legal allegations was required.  Attorneys were required to make a reasonable pre-filing inquiry into the facts and the law upon which they were relying.  

c. Expanded the list of impermissible purposes for which sanctions could be imposed.

d. Broadened the available penalties that judges could impose, including monetary sanctions.  The availability of monetary sanctions gave parties an incentive to use the rule, and it caused an explosion of RULE 11 motions.
4. 1993 amendments

a. Safe harbor = gave parties a 21 day grace period after a RULE 11 motion was filed in which they could withdraw or make changes to their complaint.

b. Factual standard = created a lower threshold of “evidentiary support” as compared to the 1983 requirement that all allegations be “well-grounded in fact.”  

c. Payment = required payment of fines to the court, rather than to the opposing party, which reflected a shift in the purpose of the rule toward deterrence rather than compensation, though payment to the other party can still be ordered if it is warranted for deterrence reasons.  

d. Increased the discretion of the trial court on whether to impose sanctions.

5. Cases

a. Business Guides, Inc. (1991) = plaintiff Business Guides and their lawyers were subject to an “objective standard of reasonable inquiry into the factual basis of papers submitted to the court [. . . ]” (390).  Because they did not comply with this, they were subject to RULE 11 sanctions.  

b. Saltany v. Reagan (1989) = plaintiffs bring action on behalf of Libyan citizens for the US bombing of Libya, and the Court holds that there should be RULE 11 sanctions against plaintiffs’ lawyer, reasoning that the case had no hope of success and that plaintiffs’ lawyer surely knew that.  The court’s opinion says that the function of the federal courts is not to serve as a forum for “protests” [which is what they conceive of this case as, since it had supposedly no hope of winning] where there are other parties with serious disputes waiting to be heard.  
i. One must question the quick dismissal by the court of the suit as a means of protest.  Also, just because a suit is extremely unlikely to win does not mean that it should be barred.  Hopeless claims are not the same as frivolous ones.
D. Discovery and Disclosure

a. Introduction
i. The last century has shown the demise of the pleading and the rise of discovery in its place.  The rules create a broad presumption in favor of discovery of all relevant evidence.  Modern procedure is premised on wide access to information possessed by adversaries and third parties before trial.  This would ideally make trial an orderly presentation of evidence and encourage settlement by educating parties as to the strengths and weaknesses of their case.  
ii. Basic limits on discovery =
1. Relevance

2. Rule of reason (limits on burdensomeness) = RULE 26(b)(2)

3. Privilege

4. Aspects of the work-product doctrine

iii. 1970s = liberal discovery came under increasing attack.  It was alleged that liberal discovery and liberal pleading gave plaintiffs an unfair advantage in litigation and that the use of discovery to impose transaction costs forced undeserved settlements.

iv. The 1983 amendments to the Rules provided more court intervention to limit bad and excessive discovery practices.

v. The 1993 amendments to RULE 26 introduced automatic disclosure requirements in civil actions.  Due to controversy surrounding the amendments, opt-out was allowed until 2000, when pretrial exchange was made mandatory unless a case qualifies for one of several exceptions.
vi. The structure of the discovery rules 

1. RULE 26 = sets out the basic scope of what is discoverable

2. RULE 26(a) = deals with mandatory disclosures (what you have to give the adversary without being asked).  The standard is that the disclosing party must turn over any materials relevant to his own claim or defense; requires specifically that the opposite party give over the names and addresses of anyone who may be a source of information in the case.

a. Chalick v. Cooper Hospital (2000) = because the court finds that defendants’ violations of RULE 26(a) [by not listing Dr. Burns’ name in mandatory disclosures] preclude them from claiming that Dr. Burns did not have notice and was unaware that he was a proper defendant, plaintiff’s motion to amend the complaint to add him as a defendant is granted.

3. RULE 26(b) = deals with mandatory discovery (what it is one can ask about) = “any matter, not privileged, that is relevant to the claim or defense of any party.”  The court has the authority to expand the scope to relevance of the subject matter of the action.  
a. Blank v. Sullivan & Cromwell (1976) = relevance has to be understood in the context of burden: what might be relevant if the burden was light might not be relevant if the burden was heavy.  Under RULE 26, a party is entitled not just to discovery of relevant material, but also information which appears reasonably calculated to lead to the discovery of admissible evidence.

4. RULES 27-36 = describe the discovery devices (i.e. interrogatories, requests for admissions, etc.)

5. RULE 37 = deals with sanctions for compelling and preventing discovery

b. Privilege = privileged material is not discoverable.
i. The attorney-client privilege is 1.  a communication; 2.  from the client to the lawyer; 3.  without the presence of others; 4.  for the purpose of seeking legal advice.

1. Upjohn v. United States (1981) = attorney-client privilege does apply to corporations.  That privilege only protects disclosure of communications, though, not disclosure of underlying facts.  A party can’t make a fact undiscoverable simply by revealing it to his lawyer.  A high standard of necessity is required to compel discovery in cases where work product applies.  
ii. The work product privilege – bars production of certain materials developed in anticipation of litigation.
1. Hickman v. Taylor (1947)= created the work product doctrine.  The decision protected the defense attorney’s interview notes from discovery.  It was decided largely on a policy basis: if we were to allow work product to be discoverable, then attorneys would not function properly, as they would be too worried that anything they recorded would be used against them by the opposing party.  
a. The plaintiff’s efforts to secure the production of written statements and mental impressions contained in the files and the mind of the attorney troubled the Supreme Court for several reasons.

i. Allowing such discovery would interfere with the confidentiality of trial preparation.

ii. Allowing such discovery would allow lawyers to ride on their adversary’s coattails in preparing for trial.

iii. The Court didn’t want lawyers to end up as witnesses in their own cases if the statements they produced contradicted other testimony from the same witness.

b. The court did not categorically bar production of all “attorney work product”, but rather said that written statements given by witnesses might be subject to discovery if the party seeking discovery made a sufficient showing of need for the material and inability to obtain it through other means.  The burden is on the requesting party to prove that disclosure is justified in the particular circumstances.  The Court expressed doubt, though, that an attorney’s mental impressions or personal notes on a witness interview would ever be subject to discovery.  

2. Today, 26(b)(3) creates three categories of work product:

a. Documents prepared in anticipation of litigation that contain information that can reasonably be obtained through other means – are not discoverable.

b. If the requesting party demonstrates substantial need for materials developed in anticipation of litigation, and that similar information cannot be obtained otherwise without substantial hardship, such materials are discoverable.

c. Opposing counsel’s thought process in preparing a case (“opinion work product”) is not discoverable.
c. Experts

i. Testifying experts = RULE 26(a)(2) requires that their names be disclosed at least 90 days before trial, together with a report concerning their opinions and the bases of those opinions, their qualifications, compensation, and other information.  After this disclosure, testifying experts may be deposed.

1. Cordy v. The Sherwin-Williams Co. (1994) = Issue: should an expert be allowed to change sides in the middle of litigation?  It is within the court’s power to disqualify experts.  Holding: any party to the lawsuit who retains an expert should not have to worry that the expert will change sides.  Test for disqualifying an expert who had a prior relationship with a party:
a. Was it objectively reasonable for the first party who retained the expert to believe that a confidential relationship existed?

b. Did that party disclose any confidential information to the expert?

c. Also, the Court should balance the competing policy objectives in determining expert qualification.

ii. Non-testifying experts = Parties are not required to disclose their identity or opinions, and opposing parties may seek discovery of them only upon a showing of “exception circumstances.”  This is done because to prevent opposing counsel from being able to learn too much about their opponent’s trial strategy.  

1. Coates v. AC & S, Inc. (1990) = plaintiff recently died of mesothelioma, and tissue samples were sent to plaintiff’s and defendant’s experts.  Defendant sent samples to certain experts designated as non-testifying experts.  Plaintiffs then sought to depose those experts or obtain copies of any written reports including the results of all tests and the conclusions of these experts.  The court finds that the exceptional circumstances contemplated by RULE 26(b)(4)(B) were found here, and so the court rules that when any party sends a tissue sample to any expert for review, then any other party may discovery the result of that review even if that expert will not be called at trail.  

d. Effects of discovery

i. Fewer than 5% of cases reach trial in the federal system, and fewer than 2% actually go to a jury trial.  Discovery may be a part of that: after discovery, parties have clearer expectations.  Also, many parties may not be able to bear the costs of extensive discovery and run out of the resources necessary to continue

E. Pretrial Disposition

a. “Managerial Judging”

i. RULE 16 = authorizes the judge to become actively involved in managing and controlling the case throughout the pre-trial phase.  The judge may conduct a pre-trial conference to simplify and formulate the issues in the case, to keep the case moving, identify witnesses to be presented at trial, and to facilitate settlement.  Under RULE 16(c)(9) a judge may use special procedures to encourage settlement (i.e. mini-trials, summary jury trials, mediation, neutral evaluation, and nonbinding arbitration).  
1. Strandell v. Jackson County (1987) [unpublished opinion] = the court held that Rule 16(c)(9) does not authorize mandatory summary trial.  While the drafters of the rules intended to encourage other manners of resolving disputes besides traditional trial, they did not intend to require them, which would be tantamount to refusing trial.  Mandatory summary trial would affect seriously the well-established rules concerning discovery and work-product privilege, perhaps forcing parties to reveal their strategies before they wanted to.

a. Note = quite a few courts have not found Strandell persuasive and have continued ordering alternate forms of adjudication.

ii. Rationale behind this

1. Most cases settle = because of this, it doesn’t make sense to have a system that is directed at trial proceedings.  

a. RULE 26(f) = requires attorneys to meet early on to discuss an agenda, one of the purposes of which is to confer on or consider a settlement of the case.

2. Liberal discovery = the courts need a way to make sure that discovery is done according to the rules.

3. Docket control

iii. Recent major changes = 

1. Appearance = the court can order parties to appear at the pre-trial conference.  

2. Sua sponte dismissal under RULE 56.
3. Scheduling = courts can establish a schedule for amendments, discovery, stipulated facts, etc.  

iv. RULE 68 = Offer of Judgment.  Encourages settlement by imposing costs incurred after the making of an offer on a litigant who is offered a settlement and refused it and then the final judgment ends up being less than the settlement offer.

1. Limitations = if no judgment is awarded at all, then RULE 68 does not apply.  

2. What is the definition of “costs” in the rule?

a. Costs = statutorily set costs for litigation plus fees that litigants pay to courts.

b. Fees = litigants pay to court, which is included in “costs.”

c. Expenses of litigation (attorneys’ fees) = is not included in “costs.”

3. Marek v. Chesny (1985) = 

v. Settlement = 

1. Negative aspects = takes the dispute out of the public view, lacks precedential value, which may be very valuable to the public interest and may be more important than the specific outcome to the parties, is beyond the authority of the court (with some exceptions).

b. Summary Judgment = RULE 56
i. Introduction

1. The motion for summary judgment is designed to allow for an early resolution of cases in which the plaintiff meets the minimal 12(b)(6) requirements to state a claim, but cannot prove one or more of those elements.  It is the entry of judgment by the court in favor of either plaintiff or defendant without a trial.  Such a judgment is only appropriate if the evidence before the court demonstrates that there are no disputed issues of material fact to be tried and that the moving party is entitled to judgment on the undisputed facts.  Summary judgment is not meant to try the facts but only to determine whether there are genuinely contested issues of material fact.  Thus, the burden on the party opposing summary judgment is only to show that he has legally competent evidence upon which a jury could resolve the factual issues in his favor.  The court looks at affidavits, etc. in deciding summary judgment: the available evidence is used as a preview of what would come at trial.  The underlying issue is what kinds of questions we should address to the jury and what kinds of questions we should not bother the jury with.  (Often there are motions for partial summary judgment that limit the issues at trial.)   

ii. Adickes v. S.H. Kress & Co. (1970) = on plaintiff’s charge of conspiracy between Kress and Hattiesburg police in having Adickes arrested after attempting to go out to a restaurant with six of her black students (she was white), the district court had dismissed the case on a motion by defendant for summary judgment, which was affirmed by the Court of Appeals.  In moving for summary judgment, defendants did not prove that there was no policemen in the restaurant at the time it refused Adickes service.  (In a RULE 56 motion, the proof of the nonmoving party must be analyzed in the most favorable light.)  The Supreme Court ruled that the evidence that policemen was in the coffee shop was enough to create a genuine issue of fact.  Holding: It was error to grant summary judgment as the respondent had the burden of showing the absence of a genuine issue as to any material fact, and the material lodged must be viewed in the light most favorable to the opposing party.
iii. Supreme Court 1986 trilogy on motions for summary judgment = many people thought that the trilogy made it easier to get summary judgment.  These decisions had the affect of increasing motions made for summary judgment, which is ironic because one of the Court’s aims had been to increase the efficiency of the judiciary by taking up less of their time, but instead they just ended up spending more time deciding summary judgment motions.
1. Celotex Corp. v. Catrett (1986) = in a controversial decision, the Court held that Celotex had met its burden for summary judgment just by relying on plaintiff’s admission that she had no evidence that her husband had come into contact with asbestos made by the defendant, where she would have the burden of proof at trial.  Defendant was not required to show affirmative evidence that plaintiff did not come into contact with asbestos it had made, they only needed to point out that plaintiff would be unable to prove this.
2. Matsushita (1986) = the Court may have upheld the motion for summary judgment here because of the need for relief in federal courts from too-full case load and perhaps they wanted the court to decide this case rather than the jury because of the complexity, length, and costs of anti-trust suits.

3. Anderson v. Liberty Lobby, Inc. (1986) = made summary judgment more available in libel cases.  Summary judgment cases are usually made before trial and decided on documentary evidence.  The standard: “whether the evidence presented is such that a jury applying the evidentiary standard could reasonably find for either the plaintiff or the defendant”(573).  
F. The Trial

a. Judgment as a Matter of Law

i. Previously known as “Directed Verdict”

1. Directed verdict is now called “judgment as a matter of law” in federal courts, though it is still called “directed verdict” in state courts.  If the judge concludes that one party’s case is so weak that no jury, acting rationally on the evidence before it, could find for her, allowing the case to go to the jury simply invites irrational decision-making based on irrelevant or prejudicial factors.  The judge has traditionally had the authority to guard against such flawed verdicts by refusing to send cases to the jury if there is no legitimate doubt as to which side should prevail (there is no meaningful factual dispute and thus no real role for the jury to play).  

2. The standard for entering judgment as a matter of law

a. The “scintilla” test – the case must go to the jury if there is even a scintilla of evidence to support the opposing party’s case.

b. The second test requires the judge to consider only the evidence that supports the nonmoving party.

c. The third test for taking the case from the jury requires the judge to consider the nonmoving party’s evidence in its most favorable light (just as in the second test) but also to consider any evidence put forward by the moving party that is not impeached or contradicted by the opposing party’s evidence.  

i. The federal courts apply this standard.

ii. Previously known as “Judgment notwithstanding the verdict” [j.n.o.v.]

1. Traditionally, the judge has had the authority to displace the jury’s verdict by entering a “judgment notwithstanding the verdict,” or j.n.o.v., which is essentially a delayed (or, more accurately, renewed) motion for a directed verdict.  The standard for granting jnov is the same for directing a verdict.  The 1991 amendments to the Federal Rules changed the name of the jnov motion to “motion for judgment as a matter of law”, the same as the Rule 50(a) motion made during trial to take the case away from the jury.
2. Why would a judge not enter a directed verdict before the jury verdict and then enter a jnov after the jury returned their verdict?

a. The judge’s entry of judgment as a matter of law will frequently be appealed, and if the judge enters directed verdict before the jury renders a verdict, the case will have to be completely retried before a new jury to get a verdict.  If, however, the judge enters a jnov after the jury has rendered a verdict, then on appeal, the appellate court will simply reverse the judge and affirm the jury verdict, rather than having to order a new trial.

b. The Right to a Jury in Civil Cases = Rule 38, 39, and the 7th Amendment
i. RULE 38 = Jury Trial of Right

ii. RULE 39 = Trial by Jury of by the Court 

iii. The Seventh Amendment 

iv. Introduction = the right of parties to a jury trial is largely determined by historical precedent.  The 7th Amendment says that in suits at common law (meaning not at equity) a litigant is entitled to a jury trial.  Therefore, courts today must determine whether a case would have been tried under law or equity centuries ago.  Problems with this historical test: there are causes of action that exist today that did not exist at the time of the Constitution or before equity and law courts were combined, even centuries ago, there was much overlap between law and equity, etc.  A jury trial is a right, not a requirement, and therefore, it can be waived if neither of the parties wants it.

v. Curtis v. Loether (1974) = when Congress provides for enforcement of statutory rights in an ordinary civil action in the district courts, a jury trial must be available if the action involves rights and remedies of the sort typically enforced in an action at law.  The 7th Amendment does apply to actions enforcing statutory rights if the statute creates legal rights and remedies, enforceable in an action for damages in the ordinary courts of law.
vi. Markman v. Westview Instruments, Inc. (1996) = the Court rules that patent infringement cases must be tried to a jury who decides whether or not there was infringement, like there predecessors centuries ago, but that judges are better suited to find the acquired meaning of patent terms (interpreting “terms of art”).  Policy consideration: uniformity in the interpretation of terms of art in contracts is necessary to foster technological growth and industrial innovation.
c. Choosing a Jury = RULE 47 (Selection of Jurors) and RULE 48 (Number of Jurors)
i. Challenge for cause = what is required for a juror to be stricken for cause?

1. The potential juror is so biased that they would be incapable of making a fair decision.

ii. Thiel v. Southern Pacific Co. (1946) = court officers testified that they deliberately excluded from the jury lists anyone who worked for a daily wage, as they had found that such persons couldn’t afford to suffer the financial loss of jury service and would thus be excused for that reason anyway.  The petitioner moved to strike the entire jury panel on the basis that the panel gave majority representation to one class, which constituted discrimination, but the motion was denied.  The Supreme Court held that the petitioner’s motion should have been granted.  Prospective jurors should be selected by court officials without systematic and intentional exclusion of groups.  Jury competence is an individual rather than a class matter.  Individual wage earners may be excused, but the whole class cannot be excluded without severely damaging the democratic nature of the jury system.  

iii. Edmonson v. Leesville Concrete Co. (1991) = the Court held that race-based exclusion from juries violates the equal protection rights of the excluded jurors.  Race discrimination in the courtroom tarnishes the credibility of the court and puts into question fairness and legitimacy of the proceedings conducted there.  
iv. J.E.B. v. Alabama ex rel T.B. (1994) = holding: “Intentional discrimination on the basis of gender by state actors violates the Equal Protection Clause, particularly where, as here, the discrimination serves to ratify and perpetuate invidious, archaic, and overbroad stereotypes about the relative abilities of men and women”(692).  
1. O’Conner (concurring) = writes that this holding should be limited to the government’s use of gender-based peremptory strikes.  Peremptories, as a means of eliminating extremes, are inherently inarticulable and cannot necessarily meet the high standards of a challenge for cause.  Gender is relevant to a juror’s views; human experience cannot be left behind when rendering a verdict, and lawyers should be able to take this into account when selecting a jury.  
d. Managing the Jury

i. Introduction = The jury serves to legitimize the judicial process; it is an emblem of the kind of system we want to have: egalitarian, populist, etc.  
ii. RULE 51 = Charge (instructions) 
1. Instructions are the usual device for compelling the jury to follow the law, and are given at the end of evidence.  Most trial judges are reluctant to deviate from the standard forms of jury instruction, as accuracy on these is often a point on appeal.  RULE 51 places no limits on what a judge may say and envisions a collaboration between the judge and the lawyers in the instructions’ design.  

iii. RULE 49(a) = Special verdicts

1. Special verdicts are questions put to the jury each of which represent some factual aspect of the case.  The jury’s answer constitutes a verdict.  

iv. RULE 49(b) = Interrogatories

1. Interrogatories to the jury are questions, but are always accompanied by a request to the jury to come back with a general verdict as well.  

v. RULE 50 = Judgment as a matter of law 

1. Previous terminology

a. “directed verdict” = JMOL before the case goes to the jury

b. “judgment notwithstanding the verdict” (j.n.o.v.) = JMOL after the jury has come back with a verdict

i. Most judges will wait until after the jury has come back with a verdict to make a JMOL so that if they are reversed on appeal, there will be a jury verdict to rely on rather than having to have the case re-tried before a new jury.

2. Standard for granting JMOL = JMOL is directed toward the sufficiency of the evidence.  The principle behind this is that a jury shouldn’t be allowed to enter an arbitrary verdict or one that is against the great weight of the evidence.  The court should consider all the evidence, but in the light most favorable to the party opposing the motion.  If the court believes that reasonable men could not arrive at a contrary verdict, the motion should be granted.

3. Standard of review for JMOL = De novo review is applied in the case of a JMOL because the facts were never reviewed; the judgment was made based on law, rather than fact.  

4. Galloway v. United States (1943) = it was the plaintiff’s burden to provide evidence of “total and permanent” disability, and because of the omission of evidence from an eight year period, his case is not tenable and the directed verdict should be upheld.  
a. Justice Black, dissenting = this decision marks the continuation of the judicial erosion of the guarantees of the 7th Amendment.  The Court comes dangerously close to weighing the credibility of a witness, where it is traditionally the role of the jury to make determinations of credibility.  A JMOL is judged on the standard that reasonable people would not disagree: is the dissent’s disagreement evidence that the motion shouldn’t have been granted?
5. Spurlin v. General Motors (1976) = the trial judge grants j.n.ov., and in the alternative, a new trial, on the ground that the verdict was not supported by the evidence, but neither is held up on appeal.  There was sufficient evidence as required by the test in Boeing for the jury to have found that the breaking system was not safe and that therefore GM had breached its duty; therefore, j.n.o.v. should not have been applied, and a new trial should not have been granted unless the jury verdict went against the great weight of the evidence.  The fact that evidence was conflicting on certain elements of appellants’ case is not enough to justify a new trial.  
6. Mann v. Hunt (1953) = the jury comes back with a defense verdict, and the trial judge sets it aside, feeling it was against the weight of the evidence.  Judges can make more sound judgments in certain situations because of their experience in the courtroom.  

vi. RULE 59 = the grant of a new trial

1. When can a new trial be granted?

a. Judicial error

b. Prejudicial occurrences

c. Jury misconduct

d. Evidence to impeach the jury verdict based on what goes on in the jury room

e. “Against the weight of the evidence”

2. Sanders-El v. Wencewicz (1993) = the intentionally prejudicial conduct of the defense counsel and the nature of the information disclosed by that conduct (plaintiff’s arrest record), along with an absence of curative instruction from the trial judge to the jury to disregard the improperly conveyed information in what was a close case, cause the court here to find prejudicial error in the refusal of a mistrial.

a. The standard of review on refusal to grant a mistrial = abuse of discretion.  

vii. Damages

1. Types of Damages

a. Compensatory damages = inflicted to compensate the person for their loss.
b. Punitive damages = inflicted for deterrence or retribution.
i. State Farm v. Campbell (2003) = the award of $145 million in punitive damages on a $1 million compensatory damages judgment violated due process of law.  The court doesn’t want arbitrary decision-making on the party of juries because arbitrariness would decrease legitimacy.  The rule of law is that people will be treated consistently over time, and like cases will be treated alike.  
2. What is the power of the judge when he disagrees with the damages awarded by the jury?  Under the 7th Amendment, the judge does not have the power to make an award of a specific amount.  What the judge can do is grant a new trial for damages unless plaintiff or defendant accepts to be paid or pay a certain amount specified by the judge.  These devices are called:
a. Additur = the court increases an inadequate verdict.

b. Remittitur = when a judge trims a jury verdict that is grossly excessive as a matter of law.

i. Donovan v. Penn Shipping Co. (1977) = petitioner obtained a $90,000 jury verdict.  Respondents moved to set it aside as excessive (RULES 50 &59).  The district court granted the motion, and ordered a new trial on damages unless the petitioner agreed to remit $25,000 of the total award.  Petitioner accepted “under protest,” reserving his right to appeal.  In doing so, petitioner asked the court to discard the settled rule that a plaintiff who has accepted a remittitur may not appeal to seek reinstatement of the original verdict, which the court refused to do.  The rule was affirmed.  
3. Other devices of the court concerning damages:

a. Caps on damages can also be statutorily enacted.

b. The court may use interrogatories and special verdicts to break down the jury’s process, thus making their verdict more 

G. Ending Disputes

a. Introduction

i. The function of the appellate court = to correct errors of law.  In a case tried to  jury, the appellate court’s review of the facts is a review of the trial judge’s review of the facts, though implicitly the appellate court is attacking the jury verdict as well.  The review of the appellate court is limited to the record below.  There is no opportunity to present new facts to the appellate court, which is why it is so important to make a good, full record in the trial court.  The appeal is limited to issues that were preserved for review during the trial.

b. Direct Attacks = RULE 60(b) = motion for relief from the judgment: lists some of the most commonly encountered grounds on which the judgment may be vacated.
i. Durfee v. Duke (1963) = a suit to determine ownership of particular property was brought in NE that turned on the factual question of whether the MO river’s shift in course had been caused by avulsion (a sudden change that is not taken into account in fixing the boundary) or accretion (a slow change in the river’s course that is taken into account in fixing the boundary).  The NE court found that the land in question was in NE and therefore belonged to plaintiff.  The defendant had contested subject matter jurisdiction in the NE court and it had been fully and fairly litigated.  Therefore, when defendant brought suit in MO, the MO court was correct in ruling that further inquiry into the matter was precluded based on the Full Faith and Credit Clause.  The rule is that a judgment is entitled to full faith and credit when the second court’s inquiry shows that jurisdictional questions have been fully and fairly litigated.
ii. Kupferman v. Consolidated (1972) = more than a year after trial, defendants discovered that plaintiff’s lawyer had a letter that seemed to relieve the defendant of liability, yet had not turned it over to defendants.  Defense moved to vacate the judgment based on plaintiff’s attorney’s alleged fraud on the court, but the court ruled that his action was not necessarily fraud on the court, and that because the 1 year limit for RULE 60(b) motions had run (which included plain fraud), the judgment would stand.  
iii. Pierce v. Cook & Co. (1978) = one plaintiff’s suit was brought in federal court, while the other’s ended up in state court.  The first plaintiff lost on a summary judgment for defendant, while the second plaintiff’s case was decided based on a more favorable state law that didn’t take effect until after the first plaintiff’s case had already been decided.  The losing federal court plaintiffs brought a RULE 60(b) motion to vacate the judgment.  Usually, courts do not alter judgments because the law changed after the judgment was made, but in this case an exception was made and the motion was granted and the case remanded because the court felt that two parties in the same accident should have consistent results in state and federal courts.  However, few courts have followed Pierce on the reasoning that the stability and finality of judgments are to important to make exceptions for.
c. Collateral Attacks

d. Claim Preclusion = Res judicata
i. Introduction

1. Res judicata is the doctrine of determining when and how a judgment in one action will be dispositive/preclusive in a second, later action.  The specter of res judicata encourages parties to take full advantage of the Rules to present their claims initially, since they know that they will not get a second chance to try the suit, that there will be no “second bite at the apple.”  The trend in general is to impose strict requirements on litigants that force them to raise as many issues and facts as they can in the first litigation forum in the name of judicial efficiency.  (This might also work against efficiency, however, if parties bring claims they might not have ever brought at all if they did not fear losing them forever.   Res judicata precludes parties from raising in a second action not only what they actually raised in the first, but issues they could have raised as well.  “If plaintiff wins in the first suit, claim preclusion acts as a merger, such that all causes are merged in the judgment and cannot be split.  If plaintiff loses in the first suit, then the judgment acts as a bar to bringing a second action on the same claim”(1109).  
2. Claims = 

ii. Prerequisites for res judicata:
1. There must be a final judgment;

2. The judgment must be “on the merits”;

a. Actually, it can be a bit of a misnomer to say that judgment must be “on the merits” to bar a second action.  A judgment is deemed to be “on the merits” in the sense that it will bar subsequent action because the plaintiff had a full opportunity to litigate the merits in the first action – i.e. for a defendant who defaults, for a plaintiff whose case is dismissed for failure to prosecute, etc.

3. The claims must be the same in the first and second suits; 
a. The federal courts and an increasing number of state courts have adopted the standard in the Restatement (2nd) of Judgments §24 (1982), which essentially equates a party’s claim for res judicata purposes with the “transaction or occurrence” test of the federal joinder rules.  Under this approach, a party who has asserted a right to relief arising out of a particular transaction or occurrence must join all claims she has arising from it, or the omitted claims will be barred by res judicata.

i. Under the transaction or occurrence test, preclusion turns on the right to join the claims in the original action, not on whether the claim actually was asserted.  Consequently, claims need not have actually been litigated to be barred in a later action; they need only have been available to the plaintiff in the first suit.

4. The parties in the second action must be the same as those in the first or who were in privity with the parties in the first case.
a. Privity = two major categories where parties are found to be in privity:
i. Where non-party was represented by party to case #1 = where the non-party had its interests adequately represented in case #1, he is bound by the judgment.

1. Children = parents are generally representatives for their children.  

2. Trustee = represents the interests of the beneficiary.

3. Class action = there is a representative for unnamed plaintiffs whose interests are the same or similarly situated as the representatives.

ii. Substantial legal relationships = a subsequent owner stands in the shoes of the original party for preclusion purposes.
b. Hansberry exception = a non-party is barred by a previous judgment where he is in privity with a party to that litigation, except where his representative has an impermissible conflict with him and thus the non-parties’ interests are not adequately represented.  In this case, he is not precluded from relitigating the claim in his own right.

iii. Cases

1. Gowan v. Tully (1978) = differences in legal theory that the cause of action is brought under do not constitute a separate cause of action where the foundational facts and relief sought are the same.  The effect of a final judgment should not be disturbed by a subsequent change in decisional law.  Therefore, this action was barred by res judicata.
2. Federated Department Stores v. Moitie (1981) = 

e. Issue Preclusion = Collateral Estoppel
i. Introduction

1. Collateral estoppel = precludes a party from relitigating issues that were actually litigated or necessarily decided in a prior action.  Collateral estoppel is needed because issues already litigated may come up again in later litigation based on separate events.

ii. Prerequisites for Collateral Estoppel

1. Identity of issues = the issue in the second case must be the same as the issue in the first case;

2. Actually litigated = the issue must have been actually litigated;

3. Actually decided = even if the issue was litigated in a prior action, collateral estoppel will not bar relitigation unless the issue was actually decided in that action;

4. Necessarily decided = collateral estoppel will not apply unless the decision on the issue in the prior action was necessary to the court’s judgment.
iii. Policies underlying the use of collateral estoppel:
1. Finality and repose

2. Efficiency concerns

iv. Possible costs of collateral estoppel

1. Possibility of error = issues that may have been decided incorrectly in the first lawsuit will be allowed to infect future cases.

2. Defensive costs to litigant = the worry of collateral estoppel may lead parties to over-litigate an issue.

v. Cases

1. Commissioner of IRS v. Sunnen (1948) = [confusing case] each year’s taxes create a new claim, so a finding on a suit brought regarding one year is not claim precluded (res judicata) of a suit brought regarding taxes in another year.  However, issue preclusion does apply.  But the taxpayer loses anyway because the court finds an intervening change of law.  The law that applies to a case is the law that exists when and if it gets to the highest court it is going to get to.

2. Allen v. McCurry (1980) = in action #1, U.S. v. McCurry, defendant was accused of violating drug laws.  In action #2, McCurry wants to sue the arresting police officers for violation of his 4th Amendment rights, including unlawful search and seizure in federal court.  The issue is whether action #2 is barred by collateral estoppel because McCurry raised the violation of his 4th Amendment rights as a defense in action #1?  The Court rules that action #2 is barred by issue preclusion.

a. Blackmun’s dissent = says that any litigant who has invoked the jurisdiction of the federal courts cannot be compelled, without his consent, to accept instead a state court’s determination of those claims. 

vi. Nonmutual collateral estoppel 
1. Introduction = Goes a step beyond the basic doctrine of mutual collateral estoppel by allowing a new party to invoke collateral estoppel against a party who litigated and lost on an issue in a prior action.  For a long time, this frontier remained unexplored by most courts; the general rule was that estoppels must be mutual, that is, the only parties who could invoke collateral estoppel were those who were involved in the suit in which the issue was initially decided.  The courts reasoned this way because they felt that only the party who took the risk of the litigation was entitled to the benefits of the results of that litigation.  A party that was not subject to any risk of being bound by an adverse judgment should not be able to take advantage of a favorable finding that was gotten because of someone else’s willingness to take that risk.  In moving away from this “doctrine of mutuality”, the court noted the unfairness and waste of judicial resources that results from allowing repeated litigation of the same issue against a long line of different defendants.  

2. Defensive Nonmutual Estoppel
a. Parklane = “defensive use occurs when a defendant seeks to prevent a plaintiff from asserting a claim the plaintiff has previously litigated and lost against another defendant.”
b. This use of estoppel is “nonmutual” because the party asserting the estoppel on the issue was not a party to the action in which the issue was first litigated.
3. Offensive Nonmutual Estoppel

a. By contrast, offensive use of collateral estoppel usually involves a new plaintiff who seeks to borrow a finding from a prior action to impose liability on a party who was a defendant in the prior action.

b. Dangers of offensive nonmutual estoppel:

i. The prospect of taking advantage of another plaintiff’s victory to establish crucial issues without trial may lead plaintiff’s to “wait and see” how the first suit goes before they proceed.

ii. A party might not have litigated the issue aggressively in the first action if the stakes were small or the forum inconvenient.

iii. The losing party might not have been able to litigate effectively in the first case if the procedural rules were more restrictive than those of the court hearing the second.

iv. One or more prior inconsistent judgments on the issue may suggest that it would be unfair to give conclusive effect to any of them.

c. Parklane Hosiery Co. v. Shore (1979) = did not categorically endorse or reject offensive nonmutual collateral estoppel, but held that lower courts should exercise discretion in deciding whether to allow it by considering the factors such as the ones the Court set forth.  The general rule should be that in cases where a plaintiff could easily have joined in the earlier action or where for other reasons the application of offensive estoppel would be unfair to a defendant, the use of offensive collateral estoppel should not be allowed.  Note: In this case, the Court allowed offensive collateral estoppel even though the first action had been an equitable one and thus there was no jury trial and the second action was an action and law and therefore there was a right to a jury trial.  
i. Factors to consider in whether there was full and fair opportunity for litigation in the first suit when deciding whether offensive nonmutual collateral estoppel is proper: size of claims, forum of the first suit, extent of litigation, competence and experience of counsel in the first action, new evidence or changed circumstance, differences in applicable law, foreseeability of future litigation.  

f. Preclusion in a Federal System

i. Introduction = a state court resolution of an issue should be preclusive in federal court even if the claim in federal court sounds in federal law rather than in state law, unless some other factor comes into play.

ii. Kremer v. Chemical Corp. (1982) = Kremer’s Title VII was dismissed from federal court on the grounds of res judicata because preclusive effect was given to a state court’s upholding of a state administrative agency’s finding that Kremer’s claim was meritless.  

iii. Matsushita Electrical Inc. Co. v. Epstein (1996) =

H. Joinder of Parties

a. Introduction = the purpose of joinder = provides for judicial efficiency and prevents against inconsistent judgments on the same issues.  

b. Permissive Joinder = RULE 20(a)
i. Rule 20(a) authorizes plaintiffs to sue together if 

1. They assert claims arising out of the same transaction or occurrence (are they “logically related”?); and

2. Their claims against the defendant or defendants will involve a common question of law or fact.

ii. Mosley v. General Motors Corp. (1974) = in this case, the severance of the plaintiffs’ claims was overturned on appeal.  “The impulse is toward entertaining the broadest possible scope of action consistent with fairness to the parties; joinder of claims, parties and remedies is strongly recommended”(901).

c. Mandatory Joinder = RULE 19(b)
i. Temple v. Synthes Corp. (1990) = Synthes attempts to have the suit dismissed for failure to join necessary parties pursuant to RULE 19.  However, the Court rules that it isn’t necessary for all joint tortfeasors to be named as defendants within a single lawsuit, but rather that a tortfeasor with joint and several liability is a permissive party.  If Synthes wanted the joint tortfeasors in the suit, it could have impleaded them under RULE 14.
d. Impleader = RULE 14
i. RULE 14 gives a defendant a limited right to implead new parties against whom she has claims related to the main action.  Under the rule, the defendant may bring in a person not yet a party to the suit who may be liable to her, the defendant, for all or part of any recovery the plaintiff obtains on the main claim.  

1. It is crucial to distinguish these cases from situations in which the defendant contends that another person is liable directly to the plaintiff but not to her.  

2. The 3rd party defendant may file counterclaims against the 3rd party plaintiff and may implead further parties under Rule 14.

3. Plaintiff and 3rd party defendant may also file complaints against each other if they arise out of the same transaction or occurrence as the main claim

4. It is within the court’s discretion to refuse to entertain an impleader claim.  

5. Impleading a third party does not affect the court’s jurisdiction over the original claim.  RULE 14 claims fall within the supplemental jurisdiction of the federal courts.
6. The third party is also disregarded in determining whether venue is proper.

7. The purpose of impleader is to promote judicial economy by avoiding a situation where defendant is found liable and then has to bring a new action against a party who may be liable to him for all or part of the original plaintiff’s claim.

ii. Toberman v. Copas (1992) = 

e. Interpleader 
i. Introduction = the purpose of interpleader is to avoid the problem of inconsistent judgments.  If there is no diversity between the parties, you must use rule interpleader rather than statutory interpleader.

ii. Sources of interpleader law:
1. Rule interpleader = RULE 22
2. Statutory interpleader = §1391, 1397, 2361.
iii. State Farm Fire & Casualty Co. v. Tashire (1967) = State Farm, nor any other parties, was entitled to an injunction protecting them from litigation outside the interpleader proceeding that they had commenced.  The scope of the accident was larger than the insurance money put up in that interpleader proceeding.
f. Intervention = RULE 24
i. American Lung Association v. Reilly (1992) =

1. Test for motion to intervene: to merit consideration for intervention under RULE 24(a)(2), a movant must:
a. File a timely application;

b. Claiming an interest relating to the property or transaction which is the subject of the action;

c. With the movant so situated that the disposition of the action may as a practical matter impair or impede the movant’s ability to protect its interest;

d. Unless the movant’s interest is adequately represented by the existing parties.

g. Supplemental Jurisdiction
i. Introductory Concepts

1. Pendant claim jurisdiction = involved the case where the plaintiff asserted a jurisdictionally proper claim against a nondiverse defendant and added on a related state law claim.  The federal courts have the authority to adjudicate a state claim for which there is no independent basis for subject matter jurisdiction based on that claim’s relation to an anchor claim for which there is an independent basis for jurisdiction.  Joinder of claims is permitted under RULE 18:

a. Allows claimant to assert any and every claim against the opposing party.

b. Rule 18 is procedural, it does not confer jurisdiction.  If there is not subject matter jurisdiction over the added claim, you must ask whether there is a theory of supplemental jurisdiction.

2. Pendant party jurisdiction = arises when the pendant claim that Π seeks to join also requires joining an additional party.  Joinder of “any party that is proper” is permitted under RULE 20:
a. Allows persons to join if they assert of if there is asserted against them any right to relief jointly, severally, or in the alternative in respect of or arising out of the same transaction, occurrence, or series of transactions or occurrences and if any question of law or fact common to all these persons will arise in the action.
3. Ancillary jurisdiction = governs when the court can assert power, in an already pending action, over a new but related claim asserted by some party other than the Π.  Related claims were asserted by defendants or other additional parties after the initial complaint.
a. RULE 13 governs counterclaims.

i. A counterclaim is compulsory if it arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim and does not require for its adjudication the presence of 3rd parties of whom the court cannot acquire jurisdiction.

ii. A counterclaim is permissive if it does not arise out of the transaction or occurrence that is the subject matter of the opposing party’s claim.

b. RULE 14 states that the defendant may, as a 3rd party Π, bring in a party who is or may be liable to the 3rd party Π for all or part of the Π’s claim against the 3rd party Π.

ii.  Gibbs = The Court rationalized that Article III grants jurisdiction over entire “cases,” not just over particular claims or issues in a case.  (Holding: a “case” includes not simply the plaintiff’s jurisdictionally sufficient claims, but all claims that arise from the same set of historical facts.) Holding: if the state and federal claims derive from a common nucleus or operative fact, then there is supplemental jurisdiction over them.  In other words, if considered without regard to their federal or state character, the Π’s claims are such that he would ordinarily be expected to try them in one proceeding, then, assuming the substantiality of the federal issues, there is power in federal courts to hear them as one case.  However, the court is not required to entertain the related claims, just allowed to do so if they choose.
1. The Gibbs test = for determining whether a federal court should exercise supplemental jurisdiction over a state claim, the federal court should consider:
a. Whether the state law claim predominates;
b. Whether it would require the court to decide sensitive or novel issues of state law;
c. Whether hearing the claims together might confuse the jury; and 
d. Whether the federal issues have been dismissed.
iii. Process for deciding supplementary jurisdiction
1. Originally, the court was to
a. Examine constitutionality under Article III, §2
b. Examine congressional intent behind the statute that granted jurisdiction over the proper federal claim.
c. Then, if the first two parts are met, analyze the discretionary factors laid out in Gibbs.
2. However, in 1990, Congress provided a statutory basis for supplemental jurisdiction with §1367, which authorized the courts to hear all claims that arise out of the same nucleus of operative facts as the proper federal claim.  Finley had said that the courts needed statutory authority to exercise supplemental jurisdiction, even if it was already authorized under Article III, and Congress gave them that.  
a. §1367 says that federal court will not have supplemental jurisdiction over claims made by plaintiffs under RULES 14, 19, 20, or 24, though it doesn’t say anything prohibiting the defendant from joining those claims and having the federal courts assert supplemental jurisdiction over them.
b. §1367(b) = Where jurisdiction is founded solely on diversity grounds under §1332, the district court shall not have supplemental jurisdiction over the additional parties unless each pendant party individually meets the requirements of §1332.
i. Only precludes plaintiffs from joining non-diverse Δs, but is silent on the issue of whether Δs can implead non-diverse parties.  This is probably because the court is not worried about Δs trying to manufacture diversity jurisdiction.
ii. Indispensable parties – where the claim is against or by a party joined under RULE 19, and the court does not have jurisdiction over an indispensable party, the lawsuit cannot go forward in federal court.
c. §1367(c) = codified the holding in Gibbs that said supplemental jurisdiction is discretionary, not mandatory, and restates the Gibbs factors for when to deny supplemental jurisdiction.  
iv. Free v. Abbot Laboratories (1995) = the Zahn case had said that each class member must meet the amount in controversy requirement for a class action to have federal diversity jurisdiction.  However, §1367 seemed to overturn that requirement when it granted district courts supplemental jurisdiction over related claims generally and did not list class actions among the exceptions to that rule, and Free affirms that conclusion.  
h. Class Actions = RULE 23
i. Introduction = what is necessary for a class action?
1. Angelastro v. Prudential-Bache Securities, Inc. (1986) = the requirements of RULE 23(a): Numerosity, commonality, typicality (of class representative), and adequacy (of representation).  Requirements of RULE 23(b)(2): is only applicable where the relief sought is exclusively or predominantly injunctive or declaratory.  Requirements of RULE 23(b)(3): questions of law or fact common to members of the class must predominate over individual questions.  (In the present case, the requirements for class certification were not met.)
ii. Who is bound by a class action?

1. Hansberry v. Lee (1940) = Lee sued Hansberry for an injunction to get him to give up his house, alleging that there was a restrictive covenant that prevented blacks from purchasing land within this certain area.  Hansberry said the covenant never came into effect, and Lee said that the defense could not be raised because it was res judicata (Burke v. Kleiman, which was a plaintiff class action where plaintiff was a landowner in the area in question).  [In the absence of a class action, it is clear that Hansberry would be free to challenge whether there was really a restrictive covenant, but he was part of the class of landowners in the area along with Burke.]  However, the Court held that the first action could not bind Hansberry because Burke was not an adequate representative of property owners in the area.  
2. Martin v. Wilks (1989) = allows the white firefighters to bring this case against the results of a plaintiffs class action brought by black firefighters based on the principle that a party seeking judgment binding another can’t obligate that person to intervene; rather he has to be joined.  Joinder as a party, rather than knowledge of the suit and an opportunity to intervene, is the method by which potential parties become bound to the suits results so that they can’t bring further action.  
a. Shortly after this decision came out, Congress enacted the Civil Rights Act of 1991, which essentially overturned Martin: it was no longer the burden of the defendant and the plaintiff to join all parties but rather the burden of interested parties to find out what is going on and intervene.

3. Eisen  v. Carlisle & Jacquelin (1974) = the Court ruled that the purported representative in a class b(3) action must give notice to all class members whose location is reasonably ascertainable by first class mail, and plaintiffs must bear the costs of this notice (unless a particular exception applies, as in the case of shareholder derivative suits).  If the class representative can’t comply with these requirements, the class will not be certified.
4. Phillips Petroleum Co. v. Shutts (1985) = petitioner-defendant argues that plaintiff class members should have to “opt-in” to this b(3) class action because unless they affirmatively consent to have the case tried in Kansas, Kansas should not be able to assert personal jurisdiction over them unless they have sufficient minimum contacts with the forum state.  The Court rejects this view, reasoning that the situation of plaintiffs and defendants is very different, and the same due process requirements for jurisdiction do not apply to each.  In this case, all due process requires is that plaintiffs be able to “opt-out” and that the named plaintiff adequately represent the interests of the absent class members.  
5. Amchem Products, Inc. v. Windsor (1997) = in this case regarding the important issue of asbestos exposure, the class certification application and the settlement were presented to the court for approval at the same time.  The Court refuses to certify the case because the requirements of RULE 23 are not met.
I. Governing Law in a Diversity Case

a. Introduction = Prior to 1934, there was the Conformity Act that said the federal courts should apply the rules of procedure of the state in which they sat.  The Rules Enabling Act (§2072) was passed in 1934, which gave the federal courts the power to proscribe procedural rules.  

b. Swift = The court “held that federal courts exercising jurisdiction on the ground of diversity of citizenship need not, in matters of general jurisprudence, apply the unwritten law of the State as declared by its highest court; that they are free to exercise an independent judgment as to what the common law of the State is – or should be [. . . ]”(820).  This was essentially saying that the laws of the states included state statutes but that uncodified common law decisions did not count as law under §1652 (The Rules of Decision Act).  The fallacy underlying the rule declared in Swift is made clear by Holmes; the doctrine rests on the assumption that there is “‘a transcendental body of law outside of any particular State but obligatory within it unless and until changed by statute’”(823).

i. Effects of Swift:

1. An increase in federal power = When states didn’t have a statute on the books, the federal courts could create a general common law that addressed areas of law not given to the federal courts in the Constitution that were traditionally supposed to be decided by the states.

2. Uniformity = Under Swift, in a diversity case, the same federal general common law applied no matter what state the court was brought in.  

c. Erie v. Tompkins = Tompkins (a PA citizen) is hit while walking along a railroad track in PA by a train belonging to Erie (a NY corporation); he sues Erie in NY federal district court based on diversity jurisdiction.  The issue is whether the case should be decided based on substantive state common law or based on the general, federal common law.   The court held that there was no general federal common law upon which federal courts could draw for substantive decisions and mandated that state law apply in diversity suits.  “Except in matters governed by the Federal Constitution or by Acts of Congress, the law to be applied in any case is the law of the State.  And whether the law of the State shall be declared by its Legislature in a statute or by its highest court in a decision is not a matter of federal concern.  There is no federal general common law”(823).  Erie restricted the use of diversity jurisdiction by eliminating one of the major incentives for its use: forum shopping; because the law applied would be the same in either state or federal forum, the parties would not have to evaluate the benefits of the respective laws applied in each, as either court would apply the state substantive law.  
i. Substantive rule = a rule that characteristically and reasonably affects people’s conduct at the stage of primary activity outside of the context of litigation.  If a rule will affect the outcome on the merits of the case, then it can be considered substantive.
ii. Procedural rule = a rule that is designed to make the process of dispute resolution a fair and efficient mechanism for resolving legal controversies.  If a rule will only affect the outcome of the case in a way that doesn’t have to do with the merits, then it can be considered procedural.  
d. Guarantee Trust = set forth the “outcome determinative test”: if a rule will be outcome determinative, then it is considered substantive and the federal courts should apply state law in federal diversity cases.  Rationale: Erie stood for the principle that the outcome of diversity cases should be substantially the same in federal court as that which would have been obtained in federal court.  
e. Byrd v. Blue Ridge = State law would have an issue in the case decided by a judge, whereas federal law would have the issue decided by a jury; the court held that although a jury might reach a different conclusion than a judge on the issue (the outcomes might be different), a right to a jury trial is sufficiently important to override Erie interests in providing uniformity of outcome.  Set forth guidelines for determining where to apply state and where to apply federal law:
i. Rules dealing with rights and obligations = state law is applied in federal diversity cases.

ii. Rules bound up with substantive obligations = i.e. burden of proof, burden of persuasion.  The court said that for the most part, state law should be applied in federal diversity cases.

iii. Rules of form and mode = the Byrd Balancing test = although a state rule may be outcome determinative, the Federal Rule may still apply if there is an overriding federal interest to justify its application.  (NOTE: Right to a trial by jury is the only federal interest that has ever proved sufficient to replace a state procedural rule that is outcome determinative.)    

f. Klaxon = held that in diversity cases federal courts were bound to apply the choice-of-law rules of the state in which they sat.  

g. York = held that federal courts would have to apply state “procedural” rules if they would significantly affect the result of the litigation.  The idea behind this was that the existence of diversity jurisdiction should not lead to different results in federal and state courts.  
h. Hanna v. Plumer (1965) = The issue: whether the state or federal rules for service of process should be applied.  (Applying the state rule would bar the case, while using the federal rule would allow the action.)  The court said that if there was a federal procedural rule on point, you had to apply it.  If there was no federal rule that actually covered the point, you have to analyze the state/federal conflict in light of the twin aims of Erie: to avoid the inequitable administration of laws and to avoid forum shopping.
i. Gasperini v. Center for Humanities, Inc. (1996) = 

J. Alternative Decision Makers

a. Negotiation = in classic negotiation, there is no third party; it’s a binary discussion between the disputants.  

b. Mediation

i. Introduction = Mediation is sometimes referred to as assisted negotiation.  There is a variety of opinions on how directive the mediator should be.

ii. Woods v. Holy Cross Hospital (1979) = The issue: whether FL’s mandate that a medical malpractice claimant participate in a mediation process prior to bringing an action in court must be enforced by a federal district court in a diversity case.  The result: yes, the mediation requirement is a part of substantive state law, one which meets constitutional standards, and must be applied in federal diversity jurisdiction cases.  

c. Arbitration

i. Introduction = In Arbitration the third party becomes a decision maker.  

ii. Gilmer v. Interstate/Johnson Lane Corp. (1991) = The issue: whether a claim under the Age Discrimination in Employment Act of 1967 can be subjected to compulsory arbitration pursuant to an arbitration agreement in a securities registration application.  The result: Gilmer did not meet his burden of showing that Congress, in enacting the ADEA, intended to preclude arbitration claims under the Act.  The effect of this decision was to place arbitration agreements upon the same footing as other contracts; as such, they should be enforced without good reason stating otherwise.  The court notes that agreeing to arbitrate a statutory claim doesn’t do away with the rights afforded by the statute, merely submits their resolution to an arbitral, rather than a judicial, forum. 

d. Adjudication = Adjudication is different from alternative dispute resolution mechanisms in the status and responsibility imposed on the third party decision maker by the state.

K. Procedure in a Comparative Context

a. Introduction

i. The US has been very receptive about enforcing non-American judgments.  Other countries have been more resistant to enforcing US judgments.  Why?

1. Other countries are distrustful of the jury system, which is unique to the US.  Other countries are used to judges deciding outcomes.

2. The US system of discovery which allows parties themselves to go about finding information is different from systems in which a professional judge plays this role.  

ii. The US Constitution emphasizes the connection between the defendant and the forum state, rather than the connection between the injury itself and the forum state, which is more predominantly used in other countries.

b. Cases 
i. Helicopteros v. Hall (1984) = was treated by the Supreme Court as a general jurisdiction case because the court found that the suit did not “arise out of” the defendant’s contacts with the forum state, so for jurisdiction to be proper, the contacts would have to be continuous and systematic enough that Texas could assert general jurisdiction over the defendants.  The Court found that the defendants did not have the necessary contacts required for general jurisdiction; their finding set a high standard for the amount of contacts required for general jurisdiction.  Policy consideration behind this: the Court did not want to discourage foreigners from buying US products for fear of being subjected arbitrarily to US jurisdiction.  
1. Brennan’s dissent = He finds Helicol’s contacts with TX sufficiently important and “related to” the cause of action to make personal jurisdiction justified.  
c. Comparative jurisprudence = “The German Advantage in Civil Procedure,” John Langbein 

i. The article:

1. Overview of German Civil Procedure

a. The nature of the record of the process:

i. Civil law system = the record is given by the judge.

ii. Common law system = the record is a word-for-word account typed up by a stenographer.

b. Costs

i. Civil law = there is a “loser pays” rule.

ii. Common law = each party pays its own costs, with some exceptions, such as under RULE 11, and if a Δ loses a civil rights case.  

2. Judicial Control of Sequence

a. Civil law = the judge reads about the case ahead of time.  

b. Common law = the judge learns about the case mostly by listening to the trial testimony.

3. Witnesses

a. Civil law = attorneys aren’t allowed to meet with witnesses before they testify.

b. Common law = attorneys prepare witnesses to testify.

4. Experts

a. Civil law = the judge appoints an expert.

b. Common law = each side hires its own experts.  

5. Shortcomings of Adversary Theory

6. Judicial Incentives

a. Civil = Langbein says the judiciary is better trained and less political.

7. Appellate Review

a. Civil = appeal is de novo.  

b. Common law = appeal is based on the facts on the record.

ii. American Managerial Judging: Convergence?

iii. Main thesis = by assigning judges rather than lawyers to investigate the facts, the German system avoids the most troublesome aspects of our own American practice.  
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