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Due Process

1. Right to Notice: Greene v. Lindsey (SC 1982) [eviction notices nailed to doors, never received them in building where notice were frequently torn down. If posted notice does not work, mail should be used instead]. Holding: Fundamental requisite of due process is the opportunity to be heard. Without proper notice, there is no opportunity to be heard.

a. By not affording appellees adequate notice, appellees were deprived of property without due process as prescribed by the 14th Amendment. Court held in Mullane that an elementary and fundamental requirement of due process in any proceeding which is to be accorded finality is notice reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections
2. Right to Counsel: Lassiter v. Dept. of Social Services (SC 1981) [NC revokes parental rights of indigent mother without presence of counsel at hearing]. Holding: there was no right to counsel. Termination hearing is simple procedure with no technical questions of evidentiary or substantive law. Social services often represented by social workers, not attorneys.

a. Court applies Matthews v. Eldridge 3-part balancing test to determine what process is due (test applies best when government is being asked to do something)

i. Interest of claimant

ii. Government’s interest

iii. Risk of error in proceedings

3. Motions

a. 12(b)(4) motion—insufficiency of process

b. 12(b)(5) motion—insufficiency of service of process
Personal Jurisdiction

1. Basis for district court jurisdiction: FRCP 4(k)(1)(A) grants district courts with the power to serve summons on a defendant “who could be subject to the jurisdiction of a court of general jurisdiction in the state in which the district court is located”

a. Long-arm statutes provide the basis for exercising this jurisdiction for people out of state.

2. General jurisdiction: D subject to general jurisdiction when his activities in a state are so substantial and continuous that he would expect to be hailed into court there on any claim even if that claim is unrelated to that state and would suffer no inconvenience defending there
a. Individual: jurisdiction over a person domiciled within the forum state, even if temporarily absent from the state. Domicile is the place where he has his current dwelling place, an intention to remain for an indefinite period, or an intention to return to. Pennoyer holding: each state limited to jurisdiction over person present within its borders.
i. Tag jurisdiction: Burnham v. Superior Court (SC 1990): in-state service of a non-resident when present within the state. Physical presence is sufficient to establish minimum contacts, even if D had no contact w/state at time of the events giving rise to the suit
b. Corporation: corporation is incorporated in that state OR systematic and continuous activities such that it expects to be hailed into court there. Enjoyed benefits and privileges of doing business in the state.
3. Specific jurisdiction: 2-part test: are there minimum contacts, and does exercising jurisdiction offend notions of fair play and substantial justice?
a. Minimum contacts
i. International Shoe v. Washington (SC 1945): D or property not essential to jurisdiction. D will be subject to suit in another state if he has certain minimum contacts with that state and the claim in question arises out of those contacts. Specific jurisdiction limited to cases arising out of D’s relation with that state. 
1. Only appropriate where D has minimum contacts with the forum state such that exercising jurisdiction doesn’t offend traditional notions of fair play and substantial justice.
2. Where D has enjoyed the privileges and protections of doing business in a state, it is not fundamentally unfair to subject him to suit there for claims arising out of those contacts.
3. Casual or isolated contacts not sufficient to establish specific jurisdiction.
ii. McGee v. Int’l Life Insurance (SC 1957): No substantial contacts but cause of action related to modest activities in the state; fair and reasonable under notions of justice and fair play.
iii. Purposeful availment test: D must have voluntarily established a relation with the forum state and purposefully availed himself of doing business in the state to be subject to jurisdiction there

1. Hanson v. Denckla (SC 1958): in analyzing minimum contacts, have to analyze what D does; unilateral activities of P never enough to subject D to jurisdiction in forum. D didn’t purposefully avail himself of privilege of conducting activities within the forum state.
2. WWV v. Woodson (SC 1980): D car dealer never purposefully availed himself of OK; no advertising, sales, agents in the state, or shipping of car there. D’s contact with forum state must be such that he should reasonably anticipate being hailed into court there. P’s driving to OK was a unilateral act that should not subject D to suit there. 
a. Foreseeable that product will be taken into state does not equal purposeful availment. Key is whether it’s foreseeable that D would be haled to court there. 
3. Burger King (SC 1985): First case to break down the International Shoe gestalt into 2 part-analysis: 1) are there minimum contacts and 2) is it reasonable to assert jurisdiction given the 5 factors? Minimum contacts need not necessarily be physical entry; when K with someone in another state you have purposeful contact with another state. 
b. Reasonableness
i. Asahi v. Superior Court (SC 1987): Forcing foreign D to litigate in CA once the CA plaintiff was out of the case is substantially unfair. Traditional notions of fair play and substantial justice are not met. 5 factors
1. Fairness factors (first seen in WWV, then BK, then Asahi)
a. Burden on defendant
i. Burger King says the burden is on the defendant to prove inconvenience if the defendant has purposefully directed activities to the forum state. Wealth of the parties is not a consideration.
b. P’s interest in obtaining relief, interest in choosing his own forum, and the burden of litigating elsewhere
c. Forum state’s interest in regulating the activity involved
i. In Asahi P had already dropped out, so minimum interest. In Burger King FL had interest in protecting its corporate citizens.
d. Shared interest of several states in furthering substantive social policies

e. Interstate judicial system’s interest in obtaining the most efficient resolution of controversies; preventing conflicting judgments

2. Stream of commerce. Asahi court splits over whether entering products into a state is sufficient for minimum contacts if its foreseeable that products will end up on the state. O’Connor: mere awareness in not enough. Brennan: sending goods into the stream of commerce constitutes purposeful availment. 
c. Internet cases
i. Digital Equipment Corp v. Altavista (D. Mass 1997): Personal jurisdiction and the internet: Evaluated jurisdiction by traditional approaches in this case: minimum contacts analysis. Sales and advertising (related to K signed with Mass. company) on website. Comparable to telex, mail, telephonic transmission directed at Mass. ATI knows its website reaches residents of Mass and intended to market in Mass. Plainly solicits business in Mass. Continuing contacts w/state b/c sells advertising space and software through the website to Mass. residents
ii. Zippo (W.D. Penn. 1997): Sliding scale: likelihood that personal jurisdiction can be constitutionally exercised is directly proportionate to the nature and quality of commercial activity that an entity conducts over the Internet. 
iii. D clearly does business over the Internet; enters into Ks w/residents of another jurisdiction that involves knowing and repeated transmission of computer files over the Internet (jurisdiction) --> interactive websites where a user can exchange info w/the host computer (jurisdiction determined by level of interactivity and commercial nature of the exchange of info) --> D has simply posted info on Internet website accessible to users in other jurisdictions (no jurisdiction)
4. 3 types of personal jurisdiction
a. In personam jurisdiction: court’s jurisdiction over the D himself
b. In rem jurisdiction: court’s power over property under dispute
c. Quasi in rem jurisdiction: court’s power over unrelated property
i. Shaffer v. Heitner (SC 1997): applies Int’l Shoe to property-based jurisdiction. All assertions of jurisdiction to be evaluated by Int’l Shoe standards. (Overruled Pennoyer). Extended the due process analysis of Shoe to quasi in rem jurisdiction. First time minimum contacts provided the basis for limiting, rather than expanding, jurisdiction. When property is “completely unrelated to P’s cause of action,” its presence alone will not suffice to support jurisdiction. Minimum contacts test must be applied to attachment of property. 
5. Motions
a. 12(b)(2) motion can be made to argue lack of jurisdiction over the person.
b. If motion is not made in D’s first answer or pleading, the right is waived. So court can acquire jurisdiction over a silent defendant where it might not have otherwise had it.
Venue

1. §1391

a. 1391(a): jurisdiction founded only on diversity. Venue authorized in:

i. Judicial district where any D resides, if all Ds reside in same state.

ii. Judicial district in which a substantial part of the events/omissions giving rise to the claim occurred, or a substantial part of the property that is the subject of the claim is located; or

iii. A judicial district in which any D is subject to personal jurisdiction at time the action is commenced, if there’s no district in which the action may otherwise be brought (fallback provision)

b. 1391(b): jurisdiction not founded solely on diversity. Same rules as (a) but slightly different fallback provision.

i. Fallback provision: judicial district in which any D may be found, if there is no district in which the action may otherwise be brought.

c. 1391(c): For venue purposes, a corporation resides in any district in which it’s subject to personal jurisdiction. If there are multiple districts in the state, corporation resides in any district in which it would be subject to personal jurisdiction if the district were a separate state, or if there is no such district, whichever district it has the most significant contacts with.

d. 1391(d): Aliens may be sued in any district.
2. 1406(a): Transfer for Improper Venue: Transfer to another venue because forum is improper. Court shall dismiss the case or transfer it to an appropriate district or division in which it could have been brought
3. 1404(a): Transfer for a more Convenient Venue. Forum is proper, but inconvenient. Court, by motion of D or sua sponte, can transfer case to another district where the case might have been brought in the interest of justice or for convenience of parties or witnesses. Generally, P’s choice of venue is respected unless the balance of conveniences strongly favors transfer. Access to evidence and witnesses are important considerations.

a. Republic of Bolivia (1999): Judge orders a sua sponte 1404(a) transfer, citing convenience to P (Bolivian embassy in DC), superior knowledge of international litigation of the DC district, DC hearing several other tobacco cases, and crowded docket.

4. 12(b)(3) motion: a party may object to improper venue. Objection is waived if not made in or with the party’s initial pleading.
5. §1407: (Multi-district litigation): allows the transfer of action pending in different federal districts to one designated district for pre-trial proceedings. Special federal judges panel to which applications are submitted. Actions must involve one or more common questions of fact.

Forum Non Conveniens

1. Dismissal in contemplation of suit elsewhere. Jurisdiction and venue are proper, but a court may still dismiss a case for a more convenient forum. 

a. Forum non conveniens 2 step process:

i. Determine if an adequate alternative forum exists

ii. If forum exists, then courts must balance a series of factors involving the private interests of the parties in maintaining the litigation in the competing forum and any public interests at stake

2. Piper Aircraft v. Reyno (SC 1981): Plane crash in Scotland. P’s representatives sue in CA, removed to D. Ct. and transferred to PA. Ds (airplane and prop manufacturers) move for FNC dismissal. Holding: FNC dismissal granted b/c substantially more convenient for Ds. Possibility of change in substantive law doesn’t get conclusive or substantial weight (didn’t matter that Scotland’s tort law less favorable to P than America’s). Respect for trial judge’s discretionary decision-making power.
a. Uses Balancing test put forth in Gulf Oil Corp. v. Gilbert and Koster v. Lumbermen’s

i. Private interest factors affecting convenience of litigants: relative ease of access to sources of proof; availability of compulsory process for attendance of unwilling, and the cost of obtaining attendance of willing, witnesses; possibility of view of premises, if view would be appropriate to the action; and all other practical problems that make trial of a case easy, expeditious and inexpensive.

ii. Public interest factors affecting convenience of forum: administrative difficulties flowing from court congestion; the local interest in having localized controversies decided at home; the interest in having the trial of a diversity case in a forum that is at home with the law that must govern the action; the avoidance of unnecessary problems in conflict of laws, or in the application of foreign law; and the unfairness of burdening citizens in an unrelated forum with jury duty.

3. Wiwa v. Shell: P sued for D’s role in torture and executions in Nigeria. Holding: FNC dismissal denied b/c it would not be inconvenient for D to try the case in NY compared to the inconvenience of forcing P to try it elsewhere.

a. P’s choice of forum should rarely be disturbed.

b. D has large presence in NY (offices, retained legal counsel, gas stations, listing on stock exchange)

c. US, by passing these laws, has showed a strong interest in hearing this kind of case.

d. 2 Ps are US citizens (makes litigating here much easier, even though they live outside NY)

e. Ps are poor and transfer would impose hardship and potentially scuttle the claim.

4. Factors for Consideration

a. Relative ease of access to sources of proof (witnesses, evidence, etc)

b. Availability of compulsory process (can unwilling witnesses be forced to testify in an alternate jurisdiction?

c. Cost of obtaining attendance of willing witnesses
d. Convenience to plaintiffs and defendants, including the parties’ resources.

e. Interest of a certain government in deciding the issue.

f. If there is a local interest in have localized controversies decided at home.
Subject Matter Jurisdiction

1. Basics

a. Subject matter jurisdiction limits the courts on which type of cases they may hear. There are two branches: diversity jurisdiction and federal question jurisdiction.

b. Defects in subject matter jurisdiction are NOT WAIVABLE. A 12(b)(1) motion (lack of jurisdiction over the subject matter) can be made at any time by either party, or by the court sua sponte.

c. Constitutional limits (Article II) broader than statutory limits. Constitution allows minimum diversity, “arising under” not central aspect of controversy

2. Diversity Jurisdiction (28 USC 1332)

a. Background
i. Article II authorizes federal courts to here cases ‘between citizens of different states.” Authorizes but does not confer jurisdiction.

ii. Rationale: fear that out-of-state citizens would suffer prejudice in local state courts

iii. Statutory grant in §1331 is narrower than Article III diversity jurisdiction

b. 1332(a) requires $75,000+ in controversy.

i. Multiple claims of a single P against a single P may be aggregated. Claims of different Ps may not be, unless they are asserting the same right arising from a common undivided ownership interest arising from the claim. Claims against different Ds may not be aggregated.

ii. Legal certainty test: legal certainty that P could not recover over $75,000 then court must dismiss for lack of subject matter jurisdiction (very rare)

c. 1332(a) requires complete diversity of citizenship (no D have same citizenship as any P), or where one party is a citizen of a foreign nation. (Strawbridge v. Curtis)
i. Corporations under 1332(c)(1) are citizens of their state of incorporation and the state where it has principal place of business.

ii. Mas v. Perry (5th Cir 1974) holds that a party’s citizenship is their state of domicile, not necessarily their state of current residence. Domicile = state where individual has taken up residence w/intent to reside permanently (basically, person’s presence in state is open-ended). Claim by an alien against a State citizen also meets diversity.

iii. §1332(c)(2): legal representative of the estate of a decedent shall be deemed to be a citizen only of same state as the decedent

iv. Aliens: 1332(a): for the purposes of this section, §1335, and §1441, an alien admitted to the United States for permanent residence shall be deemed a citizen of the State in which such alien is domiciled.

d. §1369: allows minimum diversity in accidents with mass fatalities (75+ deaths.) (Multi-party, multi-forum jurisdiction Act). Can remove even if you are citizen of state. Venue proper in any state in which a part of the accident took place.

e. Class Action Fairness Act (2005): §1332(d) allows minimal diversity where any member of a class is a P and is diverse in citizenship from any D

3. Federal Question Jurisdiction (28 USC 1331): district courts shall have original jurisdiction over all civil actions arising under the Constitution or law of US

a. Holmes test: “a suit arises under the law that creates the cause of action”

b. Smith v. KC Title & Trust (SC 1921): P sued to enjoin D from investing in certain bonds issued by federal banks under authority of a federal statute. P’s claimed bonds invalid b/c federal statute authorizing them was unconstitutional. SC adopts the test where P’s question depends on resolution of substantial question of federal law. In order to establish claim, P must prove a proposition of federal law.

c. The “well-pleaded complaint” rule: federal question must appear on the face of P’s well-pleaded complaint; allegations in the complaint anticipating a defense are not sufficient

i. Louisville v. Mottley (SC 1908): P’s claim was a basic state contract claim and only when D raised his defenses did a federal question get raised. P’s claim of federal question can’t be in anticipation of defense argument. A suit arises under the Constitution and the laws of the United States only when P’s statement of his own cause of action shows that it is based upon those laws or that Constitution.

d. Franchise Tax Board v. Construction Laborers Vacation Trust (1983): “Congress has given lower federal courts jurisdiction to hear, originally or by removal, only those cases in which a well-pleaded complaint establishes either that federal law creates the cause of action or that P’s right to relief necessarily depends on resolution of a substantial question of federal law.”

e. Merrell Dow v. Thompson (SC 1986): Ps sue Merrell Dow (OH) in OH state court; Merrell Dow petitions for removal arguing violation of FDCA (federal statute) caused the injuries. Court held there was no private right of action to sue under the FDCA; therefore the claim was just a state negligence claim. (But if federal question is substantial, as in Smith, then jurisdiction is proper.) A complaint alleging a violation of a federal statute as an element of a state cause of action, when Congress has determined that there should be no private, federal cause of action for the violation, does not state a claim “arising under the Constitution, laws, or treaties of the U.S.”

f. Unless federal statute stipulates otherwise, Article III allows concurrent jurisdiction over federal questions. An action may be brought either in state or federal court. 

g. *Glannon’s summary*
i. Jurisdiction under arising-under statute must be based on P’s claim

ii. Case will arise under federal law if it satisfies the Holms test: federal law creates the underlying substantive right P seeks to enforce and authorizes P to go to court for a remedy

iii. Where federal statute authorizes suit but only to enforce a state cause of action, court may conclude arising-under jurisdiction does not exist

iv. State cause of action can suffice for arising-under jurisdiction if proof of that cause of action requires proof of a proposition of federal law

v. Merrell Dow: federal law creates a substantive right but does not expressly authorize Ps to sue for violation of that right. Court must look for implied private right of action. A statute that creates a federal substantive right but is held not to create a private right to sue will not support arising-under jurisdiction.

Federal Removal Jurisdiction

1. 28 USC 1441(a): removal is proper where the district courts have original jurisdiction over a claim brought in state court. D may remove to district court that embraces the jurisdiction of the state court in which the action is filed.
vi. Removal is not discretionary: if D moves to remove and all requirements are met, the case must be removed
1. Federal Question cases removable without regard to citizenship of parties
2. §1441(b): diversity jurisdiction removable only if none of the defendants is a citizen of the State in which such action is brought (b/c no prejudice)
3. Caterpillar v. Lewis: When suit improperly removed to federal court based on diversity, but diversity is satisfied by the time judge is rendered on the merits, the judgment shall stand b/c of efficiency considerations. Once a diversity case has been tried in federal court, considerations of finality efficiency and economy become overwhelming
The Pleadings

1. Pleadings permitted under FRCP 7(a). Complaint, answer, reply to any counter-claim in the answer, answer to any cross-claim in D’s answer, third-party complaint (under Rule 14), and third-party answer. Form of pleadings set forth in FRCP (10).

2. The initial complaint: FRCP (8): General Rules of Pleading

a. 8(a): (1) A short and plain statement of the grounds upon which court’s jurisdiction depends, (2) short and plain statement showing P is entitled to relief, and (3) a demand for judgment for the relief P seeks. 

i. Conley v. Gibson: Complaint can stand if there are any set of facts that will entitle P to relief; does not require P to set out in detail the facts. Black’s test: is there any state of facts that could lead to recovery? “Require short and plain statement of claim that will give D fair notice of what the P’s claim is and the grounds upon which it rests.” Very liberal pleading rule.

ii. American Nurses v. Illinois: where any actionable claim can be inferred from a complaint, it should not be dismissed. “P does not have to plead evidence” or allege any facts logically entailed by the claim. A complaint does not fail to state a claim merely b/c it does not set forth a complete and convincing picture of the alleged wrongdoing.

iii. Dura Pharmaceuticals v. Broudo: P did not state a claim. Substantive law required P to state a loss; just b/c bought stock at conflated price doesn’t mean P suffered a loss. Complaint did not give D fair notice (cites Conley); all it says is we bought at a conflated price. (Congress had imposed heightened pleading standards to securities cases.)

iv. Notice pleading: idea that all P has to do is give D enough notice so that D can prepare response in effectual way (8(a)(2))

b. 8(e): Party may set forth 2 or more statements of claim or defense alternately or hypothetically. As long as one sufficient, pleading is not made insufficient by the insufficiency of one or more of the alternative statements.

c. (8(f)): Pleadings shall be construed so as to do substantial justice. 

d. 10: Form of Pleadings: (a) requires each pleading to have a caption with name of court, title of action, file number, etc (b) requires allegations in body of complaint to be set forth in numbered paragraphs. Allegations in each pgph “shall be limited as far as practicable to a statement of a single set of circumstances” (c) authorizes pleader to incorporate prior allegations by reference in later parts of pleading. Also authorizes parties to attach exhibits to their pleadings.

3. Responding to the Complaint

a. D can (1) default, (2) serve an answer (pleading) denying allegations or making an affirmative defense (2) make a motion asking the court to do something specific.
i. Objections available to D in responding to the complaint: denial of factual allegations; affirmative defenses (8(c)); 12(b)(6); jurisdiction and venue problems (waivable defenses), counterclaim, other defenses (bad service, etc)

b. Rule 12: Pre-answer motions
i. 12(b) (1) lack of subject matter jurisdiction, (2) lack of personal jurisdiction, (3) improper venue, (4) insufficiency of process, (5) insufficiency of service of process, (6) failure to state a claim upon relief can be granted, (7) failure to join party under rule 19.

ii. Complaint should not be dismissed under 12(b)(6) unless it appears beyond doubt that P can prove no set of facts in support of his claim that would entitle him to relief. On 12(b)(6) motions, statements and pleadings examined with the assumption that they are true. Claim dismissed only if court concludes that every with everything P alleges is true, she still loses
iii. 12(e): motion for a more definite statement. If granted, pleading must respond w/in 10 days (or whatever time court sets.)
iv. 12(f) Motion to strike for insufficient defenses or any immaterial or scandalous matter

v. 12(h)(1) If not made in pre-answer motion, D waives defenses of lack of personal jurisdiction, improper venue, insufficiency of process, or insufficiency of service of process. If want to preserve these defenses, have to do it in whatever D does first (motion or answer).

vi. 12(h)(2): failure to state a claim, and failure to join party under Rule 19 are not waivable. 12(h)(3) Whenever it appears by suggestion of the parties or otherwise that the court lacks jurisdiction of the subject matter, court shall dismiss

c. Answer

i. 8(b): defenses: a party’s answer must admit or deny each averment made in a claim against it. Silence is admission.
1. Fuentes v. Tucker: D at least minute says, I admit liability, amend my pleadings. Fact that D was drunk was not admissible in considering damages. When an answer admits liability, facts pertaining to the issue of liability are not admissible at trial. Pleadings define the scope of the trial. Evidence can only be presented for issues in controversy in the pleadings. (Here, court invoked “harmless error” rule and left jury’s award intact.)
2. Zielinski v. PPI: Where part of an averment is true and part is false, D must admit what is true and specifically deny the balance. A general denial is not sufficient. Because PPI did not deny that it owned the forklift, court treated it as true even though it was patently false. Can’t lull P into thinking he was suing the right D until it’s too late.
i. 8(c): lists affirmative defenses (and avoidances) which are waived if not pleaded in answer. List of affirmative defenses and residuary clause: “any other matter constituting an avoidance or affirmative defense”

3. Ingraham v. US: D’s failure to raise in the pleadings the defense of a Texas cap on damages constituted an avoidance. Holding: if affirmative defense isn’t pleaded timely, then defense is waived. Factors to consider in whether a defense is affirmative:

a. Prevention of unfair surprise is central to requiring pleading of affirmative defenses

b. Logical r-ship b/w the defense and P’s cause of action

c. Whether the matter at issue fairly may be said to constitute a necessary or extrinsic element in P’s cause of action. If it’s extrinsic (not necessary to P’s cause of action), it is an affirmative defense.

d. Which party, if either, has better access to relevant evidence
e. Policy considerations: should the matter be indulged or disfavored
d. Amending the Pleadings:
i. Rule 15(a): A party may amend its pleadings any time before an answer has been filed (or if no answer permitted, within 20 days after pleading is served.). If 20 days have passed but statute of limitations has not run, need consent from D; if D does not consent, then need leave of court.

ii. Rule 15(b): If evidence within the issues made by the pleadings, don’t need an amendment. Court will allow pleadings to be amended if admitting evidence wouldn’t prejudice the other party/party not taken by surprise. Key point of rule: Is this evidence so different from what has been presented so far in the pleadings, so different from that which D was warned he better come prepared to deal with, that he would be prejudiced against procedurally?

1. Barcume v. Flint: b/c there were no allegations whatsoever regarding sexual harassment, disparate treatment based on sex, and a hostile work environment in the original complaint, those portions of the amended complaint are struck b/c D was not put on notice and would have to gather all sorts of new evidence. Unfair surprise. If alteration of original pleading is so substantial that D didn’t receive adequate notice of conduct, transaction, or occurrence that forms basis of claim or defense, amendment will not relate back.

2. Primary function of pleadings is to serve notice of the parties’ claims and defenses. So long as original pleading gave notice, claim may be changed or expanded in the course of litigation.
iii. Still possible to allow an amendment that relates back to the original timely claim even if statute of limitations has run, if permitted by these 2 rules: 15(c)(1) permitted by the law that provides the statute of limitations or 15(c)(2) the claim/defense asserted in the pleading “arose out of the conduct, transaction, or occurrence set forth in the original pleading.” If relates back, may add new evidence or legal theories.

iv. 15(c)(3): additional showings to make if you also want to add a new party: Have to satisfy provision 15(c)2 but also show the amendment is asserted within the period provided by Rule 4(m): P has certain limited time after filing the complaint to serve summons. Under Rule 4(m) get at least 120 days after filing to serve the summons; If the party has not received notice of the action within that time, too late (small window to relate back claims against new parties). Also D must know or should have known he could be sued.

1. Nelson v. Adams: D added after judgment against his company and was immediately found liable without opportunity to respond, file an answer, etc. Violation of Rule 15 and due process.

4. Counterclaims: when D files a cause of action against P
a. 13(a): Compulsory counterclaims are those that arise out of the transaction or occurrence that is the subject matter of the opposing party’s claim. Assert in this case rather than some other lawsuit, even if there would not have been subject matter jurisdiction on the counterclaim itself. 

i. Considerations of judicial economy and fairness dictate a flexible approach to compulsory counterclaims. In Appletree v. Hartford D’s libel and slander counterclaims were compulsory to P’s police brutality claims. Rule: when there’s a logical relationship b/w the claim and the counterclaim, precise confluence of issues and evidence b/w the claim and counterclaim isn’t required to make it compulsory.

b. 13(b): Permissive counterclaims can be any claims; don’t have to be related to P’s original claim. (Permissive counterclaims must independently satisfy federal subject matter jurisdiction requirements???)

c. Counterclaims subject to rules of other pleadings, amendment. If you are D, have to provide your answer and counterclaims. Counterclaim is not an answer in and of itself
5. Policing the Pleadings
a. History: Original (pre-1983), 1983 amendments (Introduced for the first time fee shifting as a remedy for irresponsible lawyering; Reflected the notion that we have too much litigation; Explosion of motions for monetary sanctions); 1993 amendments (discretion: judge may impose sanctions; pay costs of motion of you lose not of whole litigation; tremendous drop-off in sanctions motions)
b. 11(a): every pleading, written motion, etc signed by at least one attorney. 

c. 11(b): (1) prohibits submitting a motion or other filing for improper purposes such as to harass or cause unnecessary delay or needless increase in cost of litigation. (2): Claims must be warranted by existing law or by non-frivolous argument for the extension or reversal of existing law. (3): Claims must have evidentiary support or are likely to have evidentiary support after discovery. (4): Denial of claims are warranted on the evidence or based on lack of knowledge.

i. Saltany v. Reagan: by filing a case they knew had no chance for success, P’s attorneys violated 11(b)(2). Courtroom isn’t proper place for protest.

ii. Business Guides v. CCF: both P and attorney in violation of 11(b)(3) for submitting false claims to the court and failing to make reasonable inquiry into the truth of the allegations once it was clear they were suspect. “The standard of conduct under Rule 11 is one of objective reasonableness.
a. 11(c): Court can impose sanctions for violation of 11(b). 11(c)(1): Safe harbor Rule: Party who wants to get sanctions shall serve motion but not file or present to court within 21 days. So party has 21 days to withdraw the suit

Discovery

1. First step is 26(f), discovery conference b/w judge and parties. Parties must discuss the nature of their claims and defenses, discovery timing, discovery methods, and possible settlement.

2. 26(a): Initial Mandatory Discovery: must occur without awaiting a discovery request. Must disclose anything you might want to use in your claims or defenses. Courts have authority to say if you didn’t disclose it property (unless had good cause) then you can’t use it now. So run the risk of not being able to use a document later, if you have it at the time of mandatory disclosure and fail to disclose it

a. Timing: disclosures must be made within 14 days after the 26(f) conference, unless judge orders otherwise. 26(a)(1)
b. Identity of Witnesses: each party must disclose name, address, and number of each person who may have discoverable information that it may use to support its claims or defenses, unless solely for impeachment. 26(a)(1)(A)
c. Documents that may be Used: A copy or description by category of all documents in possession that may be used to support claims or defenses, unless solely for impeachment. 26(a)(1)(B)
d. Computation of Damages: any party claiming damages must disclose a computation of such damages and produce the documents on which the computation is based. 26(a)(1)(C)
e. Identity of Experts: see below

f. Pre-trial disclosures: 30 days before trial each party must present a list of witnesses it plans on calling, with names, #s, addresses, plus a list of all evidence it plans to submit

g. Challick v. Cooper Hospital: D failed to disclose surgeon’s address, #, and basis for knowledge. Court ruled D was estopped under Rule 37 from using the statute of limitations defense when P tried to amend his complaint b/c they had failed to disclose required info and therefore couldn’t claim lack of notice.

i. Old Rule 26: they were required to name Dr. Burns. Under new rule if he’s not part of their defense, don’t have to name him

3. 26(b): Discovery scope and limits
a. After initial disclosures, parties may request information on “any matter not privileged that is relevant to the claim or defense of any party”. For good cause court can order discovery of anything related to the subject matter involved in the action, even if not admissible at trial, so long as its calculated to lead to admissible evidence. 26(b)(1)
i. Blank v. Sullivan & Cromwell: associates permitted to discover hiring and promotion practices at partner level b/c, while inadmissible, could lead to further admissible information about firm’s discriminatory practices. Balancing test b/w burden on D and usefulness to P.

1. Blank decided under old rule: “relevant to the subject matter involved in the action.” Now the rule is “relevant to claim or defense.”

b. 26(b)(2): Limitations
i. 26(b)(2)(i): discovery sought is unreasonably cumulative or duplicative or is obtainable from some other source that is more convenient, less burdensome, or less expensive

ii. 26(b)(2)(ii): party seeking discovery has had ample opportunity by discovery in the action to obtain the information sought
iii. 26(b)(2)(iii): burden or expense of the proposed discovery outweighs its likely benefit (says to take into account the parties’ resources, importance of issues at stake in litigation, etc)

c. Privilege is an important limitation on discovery

i. Examples: doctor-patient, spousal, priest-penitent, attorney-client, self-critical analysis. These are all waivable. Legal source of these privileges in federal rules of evidence (FRE) section 501: very broad, says privileges in federal courts shall be those found in common law (case law) as interpreted by courts in the light of reason and experience

ii. Attorney-Client privilege: (1) a communication (2) from the client to the lawyer (3) without the presence of others (made in confidence) (4) for the purpose of seeking legal advice. 

1. Only applies to communications between attorney and his/her client. Communications must relate to legal advice being sought. Absolute—even a showing of burden by other party will not overcome this privilege. If relevant conversation or document has been shown to anyone else, privilege is waived. Distinction b/w facts and communications (can’t hide a fact by telling it to your lawyer). Must give opposing party brief description of it w/o disclosing substance.

2. Upjohn v. United States: held that A-C privilege applied to all employees at any level in a corporation so long as a conversation or writing was in the context of seeking legal advice. Employee must know the info sought is for legal purposes and is confidential. Court suggested that to the extent A-C privilege does not hold, work product privilege might.

iii. When a party withholds discoverable information they must describe the nature of the documents and reason for withholding so other party can assess.
d. 26(b)(3): Trial Preparation: Materials
i. Conditional privilege

ii. Work-product privilege: Materials prepared and information developed by a party or attorney in anticipation of litigation are subject to discovery only upon showing substantial need and are unable without undue hardship to obtain substantial equivalent

1. Based on more than confidentiality so doesn’t matter if material has been shown to anyone else

iii. Within this category there is the important subcategory of “mental impressions, conclusions, or legal theories” (opinion work product)

1. Hickman v. Taylor: interviews of survivors of tugboat accident and statements taken from them by the lawyer of the boat company. Lawyer’s interview notes were not discoverable (contained his mental impressions and litigation strategies; were prepared in anticipation of litigation.) Witnesses could be interviewed directly by opposing counsel so no need for his notes.

a. Famous line from the concurrence: “wits borrowed from the adversary”

iv. Trial preparation materials may sometimes be ordered discoverable. But 26(b)(3): court shall protect disclosure of mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of a party concerning the litigation
1. Upjohn: court said it was not prepared to declare that mental impressions and opinions regarding litigation are always protected by work product.

e. 26(b)(5): Methods to Discover By Additional Matter
i. If withhold information claiming privilege, have to describe nature of document, communication or thing not produced and explain why its privileged

ii. Same with interrogatories; Rule 33(b) says each interrogatory must be answered under oath unless objected to; if objected to have to state reasons for objection and answer to the extent you can

4. Experts
a. Mandatory disclosure: must initially disclose the names and contact info of any testifying expert witnesses, with a list of their publications over the last 10 yrs, disclosure of their compensation, and a signed statement about the expert’s opinions and data. Must be done at least 90 days before trial. 26(a)(2)(B)
b. Subsequent 26(b) Discovery
i. Party may depose any testifying witness. 26(b)(4)(A)
ii. Party may not depose or give interrogatories to a non-testifying expert witness unless there are exceptional circumstances. 26(b)(4)(B)
iii. Coates v. AC & S: judge allowed P to discover D’s non-testifying medical expert on tissue samples b/c of fear that parties were shopping for available opinions, which could mislead the jury. Very technical complex issue for which all opinions should be available. Medical examinations, especially of the deceased, get special consideration. These counted as exceptional circumstances.

c. Cordy v. Sherwin-Williams: Court disqualified an expert from testifying when he had switched sides. Concern that expert had seen confidential info and been exposed to P’s litigation strategy. Two-part test whether to disqualify an expert who has had previous relationship with other side: 1) was it objectively reasonable for the first party to believe a confidential r-ship existed and 2) did that party disclose any confidential info to expert

	
	Testifying Expert
	Non-testifying expert

	Required/mandatory disclosure (26)
	Yes (identity and substance of opinions)
	No

	Discovery availability (26b4)
	26(b)(4)(A): Yes
	26(b)(4)(B): No unless exceptional circumstances or as provided for in 35(b)


d. Policy

i. Defense of current rules: If have to disclose all experts you retain, then need to know the expert will agree with you before they employ them

ii. Against: if goal of litigation is to seek ultimate truth (Coates) then shouldn’t experts be available to both sides?

Managerial Judging

1. Promoting Settlement: judge has numerous tools at her disposal
a. Rule 16: Principal tool in federal judge’s toolbox to deal with managing the litigation. Gives trial judge great deal of authority to manage case, set the schedule, try to simplify case, etc

i. 16(a) permits judges to direct attorneys to appear at pretrial conferences 16(a)(5) for facilitating settlement.

ii. 16(c)(9) “settlement and the use of special procedures to assist in resolving the dispute when authorized by statute or local rule”: Non-binding arbitration (neural 3rd person listen to both sides and then delivers a non-binding decision); Mini-trials; Summary jury trial (lawyers summarize arguments to a jury who returns a non-binding verdict); Mediation (involves a third-party neutral who assists people in finding a settlement (shuttle diplomacy, skillful helping them reach a compromise); Neutral evaluation.

b. Strandell v. Jackson County: Lawyer Tobin representing P in civil rights action; judge wants summary jury trial (says he doesn’t have time for case); Tobin refuses; judge holds him in contempt 7th Circuit ruled a judge may not force a party to participate in a summary jury trial. Court said Rule 16 wasn’t intended to impose settlement negotiations on unwilling parties. Mandatory summary jury trial would also undermine rules concerning discovery and work-product privilege.

i. Other courts disagree with Strandell and say a court can require a lawyer to go through a summary jury trial or other alternative dispute mechanism (find authority for this in Rule 16)

c. FRCP 68: Offer of judgment. If D offers a settlement which P declines, and P recovers a judgment less than the offer, P must pay D’s costs incurred after making the offer.

2. Summary judgment

a. 56: burden of production on movant to show, with all available evidence, that there is no genuine issue of material fact and that movant is entitled to JMOL under 56(c)
i. Differs from 12(b)(6), which is based solely on the pleadings. Assuming all facts to be true, is there a valid issue of law? Summary judgment evaluated using all available evidence including sworn affidavits, interrogatories, and documents. Is there sufficient factual basis to go to the jury?
b. Judges decide questions of law. So if it’s only a question of law that is left, can be decided on summary judgment.
c. Burdens

i. Burden of production: movant must show enough evidence that there is no genuine issue of material fact

ii. Burden of production shifts to non-moving party: must show enough evidence that there is genuine issue of material fact
iii. Burden of persuasion on movant to persuade court that there is no genuine issue of material fact
iv. Fact must be viewed in light most favorable to party opposing the motion
d. Adickes v. S.H. Kress: SJ not appropriate b/c while P’s allegations that there was a cop in the store would not be admissible at trial (unsworn testimony and hearsay allegations), Court says she can use circumstantial evidence to get through summary judgment motion. SC says summary judgment must be denied even if nonmoving party hasn’t met burden of production when moving party hasn’t shown absence of issue of material fact. D did not meet its burden of production to show there was not a cop in the store. 
i. Adickes made it difficult for movants to win summary judgment b/c they initially had to establish there was no genuine issue (hard to do, like proving a negative)
e. Celetox v. Catrett: P alleged her husband died from asbestos manufactured by D. In discovery P was unable to state the mfr of asbestos to which her husband was exposed. Court equates summary judgment w/directed verdict standard: even if D doesn’t produce evidence showing no genuine issue, on the whole evidence can say no way P will meet burden. D will get directed verdict anyway so summary judgment proper. D not required to adduce affirmative evidence of non-connection to asbestos; could simply point out P would be unable to make the connection.
i. Moving party in Celetox didn’t seem to have to meet any burden of production before burden shifted to P; seems to change the rule. But facts are very different: D in Adickes case could show affirmatively by affidavit that no policemen were in store (and didn’t); in this case difficult for D to prove P was never exposed to their product
f. Matsushita v. Zenith: Complicated antitrust case involving allegation that Japanese firms had collectively sold TVs and other products in US under the cost of production with the intent of driving out American competitors. Court used economic analysis to say that no jury could reasonably find that a company would sell products below cost for such a long time period, and granted SJ.
i. Claim doesn’t make sense so lighten burden of persuasion on movant and raise obligation of respondent to come back and show there really is a genuine issue to be tried
ii. Matushita—see court in general moving in direction of allowing court in each specific case to decide factual issues on motions for summary judgment.
g. Anderson v. Liberty Lobby: Issue: whether or not P had shown actual malice (to win libel case must show with clear and convincing evidence). Mere scintilla of evidence in support of P’s position will be insufficient; must be evidence on which the jury could reasonably find for the plaintiff. Many commentators read this case to say that court has again lightened the burden of persuasion. 

i. Impt aspect of Anderson is P’s burden to win at trial (P in civil cases has to prove the case by a preponderance of the evidence). P’s burden in Anderson to win case is clear and convincing evidence (special protection of first amendment) Anderson adds to the mix that in analyzing burden of persuasion on the motion take into account what it is respondent would have to prove at trial

h. Impact of trilogy in Adickes uncertain. Some argue SC later retreated back from trilogy and went back to posture of Adickes (tough on summary judgment motions). Text of Rule 56 never changed over time which would justify Adickes approach
The Trial

1. Right to a Jury: 7th Amendment preserves the right to a jury trial in suits at common law. Any party may demand a trial by jury on any issue triable by right of jury Whatever right to jury trial existed in 1789, that right has been preserved Cases historically tried at law (torts, contracts, most monetary claims) have a right to jury. Cases at equity (injunctions, specific performance) do not. 
	“Common law”
	Equity

	1) Acts against property

(Classic remedy is to award $$$ damages)
	1) Acts against the person

(Classic remedy is the injunction)

	2) Remedies available in civil disputes generally
	2) Remedies only where no adequate remedy at law exists

	3) Jury decides facts in case
	3) Chancellor—the judge

	4) Only consider legal defenses
	4) Equitable defenses (ex: clean hands doctrine)


a. 3 step process:

i. If statute authorizes jury trial, then don’t get to question of whether its constitutionally compelled

ii. If statute prohibits jury trials, is that constitutional?

iii. If statute is silent, then ask: what would 7th Amendment require?
iv. Historical Test
1. Compare to 18th century causes of action to determine whether at common law the claim would have been legal or equitable (Are we are dealing with a cause of action that either was tried at law at the time of the Founding or is at least analogous to one that was?) If you can’t tell, look at:
2. Type of remedy—is the action enforceable in courts of law? Are the damages awardable in courts of law?
i. Mixed cases: In general, when mixed remedies before court, court will preserve jury trial right so for as it exists and go from there with facts jury decides. Look at damage claim separately; try case to jury first, jury determines the facts. Then court takes injunctive case and says certain facts have been found, as the judge sitting in my historical role as chancellor I now have discretion to give a remedy acting on the person of the D
b. Curtis v. Loether, D refused to rent P an apartment in violation of Title VIII. Curtis case is first time court holds that the fact that a new right is created that did not exist at common law does not mean you are not entitled to a jury trial. Right to a jury extents beyond the causes of action available in pre-Revolution England. The question is, are these legal rights or equitable rights? Strong precedent for jury trials in actions to enforce statutory rights that create a cause for damages. 
c. Markman v. Westview Instruments: Patent infringement case. No question there is a right to jury trial on demand in patent case but court looks at a subsidiary issue: does this mean that jury has right to decide every issue in case? Concept of the patent “claim” didn’t exist at common law. Court says dimensions of claim are issue for judge, not jury. Court says they fall back on functional considerations; judge better than jury at “construing text” b/c that’s what judges do (more adept and experienced at interpreting documents. Court also leans on uniformity: giving power to judge will promote consistency.
i. Does Markman endorse a complexity exception? Jury less capable of evaluating expert testimony and technical, tedious discussion required for case.
2. Choosing a Jury
a. Pool/panel: total list of all eligible persons ( Narrowed to those randomly selected for each week/2 ( Venire: selected from those present that day who have not been excused ( Jury comes after challenges for cause and peremptory challenges

b. Federal court: each side entitled to 3 peremptory challenges. Don’t have to explain it, subject to Edmonson and JEB cases which restrict racially or sex-based use of peremptory challenges.

c. 2 important questions that court had to answer before getting to question of whether it would be permissible to use peremptories purely on the basis of sex or race?

i. State action problem: 14th amendment only applies to restrict the state and representatives of the state/agents of the state from violating its requirements. Court answers by saying state has delegated authority to private actor by allowing peremptories and they are state actors when using them for the purposes of due process

ii. Third-party standing: rights of the jurors not to be discriminated against. Court says P or D allowed to raise the objection on behalf of the juror
d. Step 1: Objection—evidence of bias (somebody has to object to peremptories and show some evidence of bias; objecting side has burden of showing some evidence of bias) ( Step 2: Neutral explanation (party using challenges then has to come up with neutral explanation) ( Step 3: Pretext (burden shifts back to objector to show pretext)

e. Thiel v. Southern Pacific: held that court clerk could not exclude members of a certain class (in this case daily wage earners) from the jury lists. Systematic exclusion not allowed, although perfect cross-section of community unnecessary.

f. Peremptory challenges not permitted on the basis of race (Edmondson v. Leesville Concrete) or gender (J.E.B. v. Alabama) on the basis of dismissed jury members’ right to equal protection.
i. J.E.B footnote: “Where peremptory challenges are made on the basis of group characteristics other than race or gender (like occupation, for example), they do not reinforce the same stereotypes about the group’s competence or predispositions that have been used to prevent them from voting, participating on juries, pursuing their chosen professions, or otherwise contributing to civic life.”

3. Managing the Jury
a. Trend of last 150 years: gradual erosion of power of jury; gradual increase in power of judges at expense of jury

b. How is the jury controlled? Take away questions of law (Markman is example of court’s increasing its realm). Instructions. Motion for judgment as matter of law (JMOL). Special verdicts (interrogatories). Judge’s power to structure case. Federal rules of evidence. Judge’s power to grant new trial

c. Jury instructions: Counsel for both sides may file written requests with the judge requesting specific jury charges. Judge must inform counsel about what charge he plans to give prior to closing statements. Objections to the charge are waived unless made before jury retires to make its verdict. FRCP 51
d. Special verdicts: require a jury to answer specific questions of fact, which are binding unless judge finds them unreasonable. Judge then issues a verdict based on them, or sends jury back for more deliberations. Skinner used these ACA, but the questions were very controlled. One answer ended the whole case against Beatrice. FRCP 49(a)
e. Interrogatories: Jury answers questions and gives general verdict If the answers and verdict are inconsistent, judge can order JMOL, a new trial, or further deliberations. 49(b)
f. Judgment as a Matter of Law: JMOL will be granted if “there is no legally sufficient basis for a reasonable jury to find for a party on an issue.” (Galloway). Viewing all evidence in light most favorable to nonmovant, no evidence upon which reasonable juror could find for nonmovant on an issue. FRCP 50. JMOL is a legal decision so standard of review is de novo
i. Galloway v. US: court held JMOL constitutional in case where war vet failed to produce evidence for a certain time period showing he was continuously insane, even though it was clear such evidence of his whereabouts and the condition existed. Majority says no reasonable juror could find for P.

ii. Before the verdict: party can move for JMOL after opposing party has been fully heard on an issue. After P closes his case, D can move for JMOL and vice-versa. 50(a)(1) Formerly “directed verdict.”

iii. After the verdict: Parties can make a renewed motion for JMOL. Standard of review is same, and judge can allow judgment to stand, order JMOL, or order a new trial. Formerly “judgment notwithstanding the verdict (jnov).”

iv. Spurlin v. GM: sets 4 criteria to consider for renewed JMOL: 1) complexity of the evidence. 2) emotional weight of the case (jury bias and objectivity). 3) uniformity of decision. 4) importance of the case. Court overturned judge’s renewed JMOL against P saying there was conflicting evidence and jury best fit institutionally to consider the facts.

v. Mann v. Hunt: trial judge’s renewed JMOL should be overturned only for “abuse of discretion” where there’s conflicting evidence about whether P was in her car. Much higher standard for appellate review.

g. Motion for a new trial: standard for overturning trial judge’s decision is abuse of discretion. 59. 4 grounds for ordering a new trial: 1) Jury verdict against the weight of the evidence (main ground for new trial). 2) Misbehavior by lawyers. 3) Misbehavior by jurors. 4) Error by the judge (i.e. in admitting evidence or failing to admit evidence)

i. Sanders-El v. Wencewicz: New trial warranted after D attorney dropped 10-foot dossier suggesting previous criminal record. Court held trial judge abused discretion in not ordering new trial. Sometimes curative instructions to jury not sufficient to overcome the prejudice.

h. Revising the Jury’s Damages Award: Additur is not available in the federal system. Remittitur— judge says to successful P: I’m going to grant a new trial unless you accept a smaller award—allowed. Test used by judge: did jury award “shock the conscious of the court?”
i. Donovan v. Penn Shipping: P may not appeal from a remittitur he has accepted. 
ii. State Farm v. Campbell: established guideposts for the awarding of punitive damages. 3) Degree of reprehensibility of D’s conduct is key indicator. Must only be considered insofar as it is directly related to P’s injury, not to others. State juries may not consider D’s conduct outside of the state not directly related to P’s injuries. 2) There should rarely be a punitive/compensatory ratio of above 9-1. Unusually large awards offend due process. 3) Consider civil penalties that would be allowed to be imposed by administrative regulatory agencies.
1. Missing in SC opinion is its approach to deterrence. Seems unhappy w/notion that jury should take into account D’s wealth, but if you want deterrence, don’t you have to take that into account?
Ending Disputes

1. Vacating the Judgment (Direct Attacks)

a. Rule 60(b) allows relief from judgment for
i. (1) mistake, inadvertence, surprise, or inexcusable neglect (1-yr limit)
ii. (2) newly discovered evidence which by due diligence couldn’t have been discovered on time to move for new trial under rule 59 (1-yr limit)
iii. (3) fraud, misrepresentation, or misconduct by opposing party (1-yr limit)
iv. (4) judgment is void
v. (5) change in status of judgment (change or reversal of law)
vi. (6) any other reason justifying relief
b. Fraud on the court can be invoked at any time. Fraud on the court is only conduct that “attempts to defile the court itself, or is a fraud perpetrated by officer of the court.” Kupferman. Not an attorney’s job in the adversarial system to make opposing counsel aware of every possible defense.
c. After 1 year, losing party must depend on 4, 5, or 6, or assert a fraud on the court or an independent action seeking relief from the judgment.

d. Kupferman v. Consolidated Research: (discovery of new evidence) Lawyer knew about a release document that arguably could have defeated his client. He didn’t let other side know about it. Never received discovery requests and had reason to assume losing party had access to it. No fraud on the court. Fraud on the court only defiling the court itself or fraud perpetrated by officers of the court that impairs performance of judicial machinery.

e. Pierce v. Cook: (judgments contrary to law). Pierce’s husband killed in collision w/trucking company hired by Cook. Pierce sues Cook. Case removed to federal district court who applies rule of law in OK at time: Cook company not liable for negligence of hired driver. P loses. Meanwhile, Mike Davis case in OK state system. He loses but while appeal is pending, OK SC overrules prior limiting common law. Appellate court applies the new law and he wins. Pierce goes back to original court and asks for 60b5 relief. Court granted relief under 60b6.

i. Court says we are going to relieve P from first judgment even though it’s 3 years old. We will apply new rule of OK and send it back to lower court for consideration. Narrow holding: court says repeatedly it is an unusual case. Accuracy trumps finality here.

f. Durfee v. Duke: Action 1: Durfee sues over who owns land and where it is. Says it’s NE land (NE courts only had jurisdiction if land in NE). Judgment for Durfee. Court says land in NE. Action 2: Duke sues Durfee claiming he is rightful owner. Claims land is in MO, brings suit in MO court (removed to federal court). Court holds judgment of NE litigation was “res judicata.” Court says an important concern is that we want litigation to end at some point.
i. If issues have been fully and fairly litigated by both parties in front of the court, then decision should stand and the “full faith and credit clause” is operative.

g. Policy concerns: finality versus accuracy.

2. Res judicata: Claim preclusion: claim preclusion to apply judgment must be (1) final, (2) on the merits, and (3) Claims must be the same in first and second suits, and (4) Parties in second action must be same as those in the first. 
a. Res judicata only binds the parties to litigation. Everybody has right to their day in court.
b. Obligation under rule 8(c) to plead res judicata as an affirmative defense (can’t just raise it any time). Can’t raise res judicata in a 12b motion. Can raise it in your answer and then move for summary judgment.
c. RST §17: sets forth general preclusion rules (see §18, §19, and §27—issue preclusion)

d. RST § 18: judgment for P ( his claim or anyone’s in privity, is extinguished and merged into the judgment.
e. RST §19: judgment for D ( P’s claim (or anyone in privity w/P) is extinguished and judgment bars another action on the claim
f. RST §24: helps define what a claim is. (1) Barred from suing again on original claim. Claim extinguished includes all rights of P to remedies against D w/respect to all or part of the “transaction, or series of connected transactions, out of which the action arose (2): defines what we mean by transaction or series of transactions: determine it pragmatically, considering whether facts related in time, space, origin, or motivation, whether they form a convenient trial unit, and whether their treatment as a unit conforms to parties’ expectations or business understanding or usage.
i. Compulsory counterclaims under 13(a) precluded if not raised in original action
g. RST §25: can’t overcome res judicata by presenting new evidence or legal theories, or by seeking new remedies not sought in first action.

h. RST 26: Exceptions to §24—situations when part or all of claim subsists as possible basis for second action by P against d:

i. Parties have agreed P may split his claim
ii. Court in first action expressly reserved P’s right to maintain second action
iii. P unable to rely on certain theory of case or seek a certain remedy b/c of limitations of subject matter jurisdiction of courts or restrictions on their authority to entertain multiple theories or demands for multiple remedies
iv. Judgment in first action inconsistent w/fair and equitable implementation of a statutory or constitutional scheme
v. For reasons of policy, P given an option to sue once for total harm (past and prospective) or to sue from time to time for damages incurred to date of suit and P chooses second option
vi. Clearly and convincingly shown that policies favoring preclusion of action 2 are overcome for extraordinary reason
i. Gowan v. Tully: group in NY Nolan case sued for political patronage firings and lost. Later SC declared such firings unconstitutional. Gowan is fired and sues claiming they are violating his First Amend. Right to association. His claim is res judicata because his claims arose out of the same series of transactions. Many of his legal theories could have been brought in Nolan but weren’t. Can’t raise them now. Mere differences in legal theory do not create separate causes of action

i. Traditional conception of when claim preclusion applies: would 2nd action destroy rights established in first case?

ii. RST §24: transactions test

j. Exceptions under RST §20: Judgment for D does not bar P’s claim when (1) Judgment was dismissal for lack of jurisdiction, improper venue, or for nonjoinder or misjoinder of parties, (2) P agrees to or court directs nonsuit/voluntary dismissal w/o prejudice, (3) Statute or rule of court says judgment does not operate as bar

k. Federated Department Stores: Action 1: Br + Moi + 5 lose antitrust action b/c of earlier interpretation of anti-trust laws by SC. 5 appeal and while appeal is pending, SC changes law. 5 who appealed now win. Action 2: Br + Moi bring action in state court. SC refuses to allow them the benefit of the new rule. Applies res judicata.

i. Brennan dissent: this is a state law claim. The result in the first action was about federal law. We’re relying on different law (state law, not federal law) so how can res judicata apply.

l. Durfee v. Duke: issue of jurisdiction was fully and fairly litigated so it is given preclusive effect. MO court had to give judgment full faith and credit.

i. Good example of claim preclusion. RST says claim preclusion applies to any claim actually brought and any claim that might arise out of same transaction or series of connected transactions.

m. Res judicata and joinder
i. Claims: When joinder of particular claim is not available in first action (for example, sue in state court and also have another claim in which federal court has exclusive jurisdiction), there is no res judicata effect.

ii. Parties: in many cases, claims against additional parties could be joined under the rules but will not be barred by res judicata if they are not. (If this were not true, permissive joinder would be turned into compulsory joinder)

3. Issue Preclusion: RST §27: When (1) an issue of fact or law is (2) actually litigated and (3) determined by a valid and final judgment, (4) and the determination is essential to the judgment, the determination is conclusive in a subsequent action between the parties, whether on the same or a different claim. Does not apply to issues that could have been raised in the first action but were not. Issues have to be “identical” (term used in Parklane)
a. Core rule of preclusion: Can’t preclude a party who was not party to 1st action. Everyone gets their opportunity to be heard in court (both parties don’t need to be the same but precluded party needs to be party of first action.)
b. Basic issue: was there a full and fair opportunity to determine the issue?
c. Mutuality: either party can take advantage of preclusion regardless of who wins in action 1
i. Ex: Action 1: P sues D for patent infringement on manufacture of new laptop. Action 2: P sues same D for patent infringement on new model of laptop. Is the patent valid? Determined in action 1; both parties bound by result
ii. At one time mutuality was required. Progression in the law—mutuality first abandoned mutuality in defensive issue preclusion. Court then says offensive non-mutual preclusion ok in Parklane.
d. RST §28: Exceptions to issue preclusion:
i. The party against whom preclusion is sought could not, as a matter of law, have obtained review of the judgment in the initial action

ii. Issue is one of law and (a) the two actions involve claims that are substantially unrelated, or (b) new determination is warranted in order to take account of an intervening change in the applicable legal context or otherwise to avoid inequitable administration of the laws
iii. New determination warranted by differences in the quality or extensiveness of the procedures followed in the two counts or by factors relating to the allocation of jurisdiction between them

iv. burden issue: if burden of persuasion shifts b/w 2 actions (exception #4 is powerful exception against use of issue preclusion). Not fair to grant preclusion when burden significantly changed

v. Clear and convincing need for a new determination of the issue (a) because of the potential adverse impact of the determination on the potential adverse impact of the determination on public interest or the interests of persons not themselves parties to the initial action, (b) because it was not sufficiently foreseeable at the time of the initial action that the issue would arise in the context of a subsequent action, or (c) because the party sought to be precluded, as a result of the conduct of his adversary or other special circumstances, did not have an adequate opportunity or incentive to obtain full and fair adjudication in the initial action.

e. Defensive Non-mutual Collateral Estoppel: D seeks to prevent P from asserting a claim that P has previously litigated and lost against another D.

i. Allen v. McCurry: SC ruled P precluded from relitigating the search and seizure question in his §1983 complaint against police alleging conspiracy to violate his 4th Amendment rights because it was already decided in state court criminal trial. Congress never intended for §1983 violations to be an exception to issue preclusion. Rule: State court judgments preclusive in federal court even in cases where federal constitutional rights are at stake.

1) Dissent: whole purpose of §1983 was to allow claimants w/constitutional claims to get into federal court. Therefore state court decision should not preclude determination of an issue that would otherwise be brought in federal court

2) Policy: advantages of the Allen rule: 1) Consistency of result, 2) Respect state courts (state courts have certain degree of power)

f. Offensive Non-Mutual Collateral Estoppel: P seeks to foreclose D from litigating an issue that D has previously litigated unsuccessfully in an action with another party.

i. Parklane Hosiery Co v. Shore: SEC won suit against company—Dist Ct found proxy statement was materially false and misleading. P brought stockholder’s class action and court allowed non-mutual offensive collateral estoppel regarding the proxy statement (non-mutual b/c Shore not bound by first judgment.) Trial courts have broad discretion to determine when offensive collateral estoppel should be applied. No jury in action does not prevent preclusion from anything found by judge even though in action 2 would have gotten a jury. Right to jury trial does not prevent issue preclusion.

ii. General rule: In cases where a P could have easily joined in the earlier action or where the application of offensive estoppel would be unfair to a D, trial judge should not allow use of offensive collateral estoppel

iii. Factors for court to consider

2. Don’t want to reward a private P who could have joined in a previous action (deter “wait-and-see” approach) (RST §29 and Parklane)

3. Where there was a “full and fair chance” to litigate in first action 

4. Did D have the incentive to litigate fully and vigorously in the first action? (Parklane)

5. Are there different procedural opportunities available to D in second action? (RST §29 and Parklane)

6. If there are prior inconsistent judgments on the issue, it’s unfair to give conclusive effect to any one of them. (RST §29 and Parklane)

7. Treating the issue as conclusively determined would be incompatible with an applicable scheme of administering the remedies in the actions involved (RST §29)

8. The prior determination may have been affected by relationships among the parties to the first action that are not present in the subsequent action, or apparently was based on a compromise verdict or finding (RST §29)
9. Treating the issue as conclusively determined may complicate the determination of issues in the subsequent action or prejudice the interests of another party thereto (RST §29)
10. The issue is one of law and treating it as conclusively determined would inappropriately foreclose opportunity for obtaining reconsideration of the legal rule upon which it was based (RST §29)
4. Preclusion in a federal system: In general, a state court decision that would have res judicata effect in that state is also res judicata in the federal courts, unless preclusion would be inconsistent with a specific federal legislative or remedial scheme (RST §86)
a. §1738: statutory expression and elaboration of full faith and credit clause. [Moving from one jurisdiction to another in action 2 doesn’t prevent preclusion. Ex: sue in TX, 2nd lawsuit in NE. If TX would give preclusive effect to that issue, then NE must also. In action 2, state must look to see if court in action 1 would give preclusive effect. Apply that state’s preclusion rule.]
i. Can’t directly rely on §1738 to say that states have to give full faith and credit to issue determination of federal courts but SC has held that states must give full faith and credit to federal judgments.
b. Kremer v. Chemical Corp: P’s discrimination claim rejected as meritless by a state admin board and then on appeal by the state court. P had full and fair opportunity to litigate in state court so was precluded from bringing another action in federal court.

c. England v. Louisiana State Board of Medical Examiners: Chiropractors brought action challenging LA Medical Practice Act as applied to them by the LA State board of Medical Practitioners Dist. Ct. wouldn’t decide federal constitutional issue until state court had decided legality of the act under state constitution. Dist Ct then refused to hear the case b/c P had already submitted the federal challenge to the state court and therefore LA state court judgment was a bar to further litigation. SC said inasmuch as these chiropractors may have been confused by prior SC cases and may have unreservedly submitted the issue to state court in the mistaken belief this was required, they should be given another chance to present their federal constitutional argument.
i. BUT new rule: Now that SC has clarified the law, other litigants will not be permitted to avail themselves of 2 opportunities to make unreserved presentations of constitutional arguments to both state and federal courts

d. Matsushita v. Epstein: Claim that Matsushita violated securities laws to detriment of shareholders and others. In DE action 1 settlement, P class agreed to give up all claims against D. P then sued in federal court for claims only actionable under federal jurisdiction. SC said claim precluded. Issue is under §1738 so question is what would DE have done. DE would have given preclusive effect so federal court has to as well. Full faith and credit clause requires federal courts to give same preclusive effect to claims as state court would give it.
e. Administrative proceedings: General rule: admin proceedings get preclusive effect as long as parties have had full and fair opportunity and conditions in §28 used to limit preclusion are satisfied. BUT courts have been sensitive to importance of issue involved so use a balance approach rather than hard and fast rule. Courts have limited preclusion based on administrative proceedings in certain areas (including civil rights cases)

5. Preclusion policy concerns: 
a. Tradeoff b/w speed and accuracy

b. Issue preclusion skews the incentives both to litigate and to settle
i. Without issue preclusion, D has low incentive to settle in action 1 (b/c all that is at stake is whatever P in action 1 is suing for)
ii. With preclusion, high incentive to settle (b/c if issue is settled then hasn’t been fully and fairly litigated so can’t be precluded)
c. 5 cases (for example, Vioxx)—impt for D to win one of them b/c can avoid preclusion that way. Parklane and RST both say shouldn’t give preclusive effect when there are inconsistent judgments.
d. Arguments against offensive issue preclusion
i. Skews litigation incentives in undesirable ways
ii. Changes nature of jury (ordinarily jury decides 1 case; with offensive issue preclusion jury is creating a rule of law applicable to 100s of cases)
e. Arguments for issue preclusion
i. Saves litigants burden of relitigating identical issues (Parklane)
ii. Judicial autonomy (Parklane)
iii. Consistency in the law 
Joinder

1. Joinder of Claims:
a. FRCP 18: joinder of claims; very liberal in the sense that P can join whatever claims, whether or not they are related to one another, versus opposing party. No relationship requirement
b. FRCP 42(a): allows court to consolidate actions or have joint trials
c. FRCP 42(b): gives courts a great deal of authority to authorize separate trials
2. Permissive Joinder: various Ps can join together and sue D/Ds as long as 2-part test is met
a. FRCP 20 says any Ps may join in the claim if they

i. Assert any right arising out of same transaction or series of transactions or occurrences and
ii. Their claims against D will involve at least one common question of law or fact.

iii. All Ps need not be interested in obtaining all the relief demanded.

b. Mosley v. GM: 10 Ps sue GM and UAW saying in various ways both of these Ds have subjected us to discrimination on the basis of race and gender. Court allowed joinder of 10 Ps suing D, though for different kinds of discrimination and in different units of the company. B/c they alleged a company-wide policy of discrimination, their joinder was permitted.

i. Same transaction, occurrence or series of transactions: Mosley tells use decision is made on case by case basis. Gives us the logical relationship test. Is joinder going to promote or inhibit the efficient resolution of these controversies? 

c. What joining Ps assert in their claims is key consideration.

3. Mandatory Joinder

a. 19(a): A party must be joined if
i. in the party’s absence complete relief can’t be granted or
ii. the party claims an interest in the action and their absence could
1) impair the party’s ability to protect that interest, or
2) leave any of those already parties subject to multiple, double, or otherwise inconsistent obligations
b. 19(b): If an indispensable party cannot be joined, court decides whether to proceed w/o them or dismiss case (if absent party is indispensable). Factors to consider under 19(b)
i. would the party’s absence be prejudicial to him or to those already parties?

ii. To what extent can such prejudice be reduced through shaping remedies and protective measures in the judgment?

iii. Would a judgment in the party’s absence be adequate?

iv. Will P have an adequate remedy if the action is dismissed for non-joinder?

c. Temple v. Synthes: Personal injury medical malpractice case combined with a products liability case. P did not have to bring D doctor and D mfr into one suit. Rule: it is not necessary to join all tortfeasors in the same action, especially when there is joint and several liability. Joint tortfeasors are merely permissive parties. (Doesn’t even get to 19b)

d. Helzberg’s v. Valley West: In lease w/Helzberg, D agreed not to lease to more than 2 other full line jewelry stores. Lease w/Lord’s granted them the right to be a retail jewelry store but not a full line jewelry store. Lord’s went ahead and operated as one anyway. Court said Lord’s was a party to be joined if feasible, but was not an indispensable party. Court said both Lord’s and D would not be prejudiced by the absence of Lord’s in the action. Any conflicting judgments would be a result of Helzberg’s entry into separate, inconsistent contracts. Also whether Lord’s would get a judgment is speculative. Finally, Lord’s interests protected b/c it was offered chance to intervene and chose not to.

i. A person does not become indispensable to an action to determine rights under a K simply b/c that persons rights or obligations under an entirely separate K will be affected by the result of the action

4. Impleader (3rd Party Practice)

a. FRCP 14: allows D to become 3rd party P and implead a 3rd party D. 3rd Party D must be alleged to be liable to D for “all or part” of P’s claim against the D.

i. Impleader will not affect court’s jurisdiction over the original claim, though the impleader claim itself must satisfy subject matter jurisdiction (either directly, or if not, likely through 1367 supplemental)

ii. Insurance companies often impleaded if they deny coverage for D’s accident.

b. Cannot merely implead an alternate D. Impleader must set forth a claim of secondary liability such that if third party P is found liable, third party D will be liable to him/her under a theory of indemnification, contribution, or some other theory of derivative liability

i. Toberman v. Copas: Personal injury case with multiple Ds. One D brings action against a third-party D who is a co-tortfeasor. Impleader not proper b/c 3rd party complaint alleged 3rd-party D’s sole and direct liability to P. If you deny completely your liability, say someone else is completely liable, then it’s not a proper third-party complaint.

1) Chase: nonsensical result. Better rule: as long as D/third-party P alleges third-party D is in part or whole responsible for P’s damages, they ought to allow Rule 14 to be used b/c otherwise court has created impossible situation in world of comparative fault. But still clearly can’t use rule 14 for case of misidentification.

5. Interpleader: Procedural device used to help people avoid multiple liability. FRCP 22 and 28 USC §1335: Applicable when stakeholder has money claimed by multiple claimants. Stakeholder knows money isn’t theirs but doesn’t know which claimant to give it to and doesn’t want to incur double liability for the money. Stakeholder commences interpleader against claimants and deposits money with court to sort out. P may only interplead if subject to double or multiple liability.

a. 1) Stakeholder must legitimately fear multiple liability/litigation against single fund or property interest under its control. 2) Claimants must be adverse to one another. 3) Doesn’t matter if prospective claims have been filed or not.

b. Rule interpleader under 22 requires federal question OR complete diversity b/w stakeholder (P) and all claimants (D) and minimum of $75,000 in controversy. Follows normal rules of subject matter jurisdiction, personal jurisdiction, and venue

c. Statutory interpleader remedies rule interpleader limits. 

i. Subject matter jurisdiction: minimal diversity (2 diverse claimants suffice) and only $500 in controversy (§1335)

ii. Venue: proper in any judicial district in which one claimant resides (§1397)

iii. Personal jurisdiction: nationwide service of process; courts permitted to enjoin parties from bringing their claims elsewhere (§2361)

d. State Farm v. Tashire: Improper for court to enjoin all claims against all Ds simply b/c one D was insured, especially when the venue P selected was not the scene of the accident or the residency of many victims. Can’t use interpleader to limit liability. SC said first get your judgment against Clark and then in order to enforce against insurance policy, bring your claim to OR (avoids race to courthouse). 

6. Intervention: FRCP 24 allows a nonparty to enter a suit to protect her interests in that action

a. 24(a): Intervention of Right: anyone shall be permitted to intervene when

i. a US statute confers an unconditional right to intervene, or

ii. where a nonparty has an interest in the property or transaction which is the subject of the action and disposition of the action could impede his ability to protect that interest, unless an existing party adequately represents that interest
iii. To merit consideration for intervention under Rule 24(a)(2), a movant must: 1) File a timely application 2) claiming an interest relating to the property or transaction which is the subject of the action 3) with the movant so situated that the disposition of the action may as a practical matter impair or impede the movant’s ability to protect its interest 4) unless the movant’s interest is adequately represented by the existing parties (from American Lung)
iv. American Lung v. Reilly: Ps filed suit in Dist Ct that EPA breached its non-discretionary statutory duty by not revising NAAQs. Utilities moved to intervene as parties’ defendant. Dist Ct acted within its discretion in denying motion to intervene. Utilities interest was too remote and contingent upon a series of events. Judgment in favor of P could not as a practical matter impair utilities’ ability to challenge any defect of the subsequent rulemaking b/c they can participate in any NAAQs rulemaking ordered by the court. Also, didn’t demonstrate an interest that would not be adequately represented by EPA.

b. 24(b): Permissive Intervention: anyone may be permitted to intervene when

i. a US statute grants a conditional right to intervene, or 

ii. Applicant’s claim or defense and the main action have a question of law or fact in common

iii. Discretionary—court shall consider whether the intervention will unduly delay or prejudice the adjudication of the rights of the original parties

c. Decision to deny intervention is appeal-able right then and there b/c for person denied intervention that is final judgment.

Supplemental Jurisdiction

1. §1367 gives court jurisdiction over claims over which they would not independently have jurisdiction if those claims arise “from a common nucleus of operative fact” as the original claim and form part of the same case or controversy under Article III.

2. What can be joined

d. §1637(a): Broad grant of supplemental jurisdiction over claims appended to any civil action over which the court has original jurisdiction. Related claims can be joined if they form part of the same case or controversy as the original claim over which court has original jurisdiction
e. United Mineworkers v. Gibbs: Sets standard for what is same case or controversy for this purpose: arising from a common nucleus of operative fact. Pendant jurisdiction acceptable as long as there is one case defined by Article III. 

f. Ancillary jurisdiction: D wants to assert a counterclaim against P arising from same transaction or occurrence as P’s claim. Compulsory counterclaim could be heard in federal court even if they don’t satisfy §1331 (federal question) or §1332 (diversity)

6. What cannot be joined

a. §1367(b): Limitations on supplements jurisdiction in diversity suits. No supplemental jurisdiction over claims by plaintiffs (DIVERSITY LIMITATIONS APPLY ONLY TO P!!!!!!!!) against persons made parties under Rules 14 (impleader), 19 (mandatory joinder), 20 (permissive joinder), or 24 (intervention) if it would destroy diversity

i. Don’t want to expand diversity jurisdiction. If P couldn’t have brought them in on his own, no supplemental jurisdiction

b. §1367(b): also no supplemental jurisdiction for claims by persons proposed to be joined as plaintiffs under Rule 19 or seeking to intervene under Rule 24 (when exercising supp jur over such claims would be inconsistent with requirements of §1332) 

i. Ex: If little girl in tuna fish case brought her claim and then parents wanted to intervene, they could not. Rule 24: doesn’t matter if you are D or P, you are out.

c. §1367(c): Court may refuse supplement jurisdiction if

i. Claim raises a novel or complex issue of state law

ii. State claim substantially predominates over the original

iii. Court has dismissed all claims over which it had original jurisdiction

iv. Whether taking on both claims would confuse jury, or

v. In exceptional circumstances

2. Counterclaims and supplemental jurisdiction: no prohibition against claims under Rule 13. So look at §1367(a): claims must be related to action w/in such original jurisdiction. Compulsory counterclaims arise out of same transaction or occurrence so would probably satisfy §1367(a). Permissive counterclaims probably wouldn’t.

3. Cases
a. Finley (OVERTURNED BY §1367): P sued US gvt b/c of negligence of FAA. Federal question jurisdiction under Federal Tort Claims Act. P added state claims against the municipality and an individual (no federal question and no diversity). SC said those claims had to be dismissed b/c no subject matter jurisdiction over that claim. §1367 overturned Finley: purely state law claim not supported by diversity can be supplemented to a claim arising under federal law.

b. Owen Equipment v. Kroger: Accident victim P (IA) sued D (NE). More than $75,000 at stake. D impleaded third-party D (IA). Original P amended complaint to add a claim against third-party D (no diversity between them). SC said this is not allowed b/c no diversity. This would allow original P to get around the complete diversity rule. §1367 does not overrule Kroger: need complete diversity for supp jur. Also can’t get supp jur for P’s claim against person made party under rule 14. 

c. Exxon: Court had original jurisdiction over the action, so according to §1367(a) there is supplemental jurisdiction. Lack of jurisdiction by some of the Ps (b/c no $75,000) does not contaminate the rest of the case. Kennedy says just look at plaintiff A, court has original jurisdiction, so it has supplemental jurisdiction of B and C’s claims as well.

i. Indivisibility theory: Original claims are indivisible for the purposes of determining whether there is original jurisdiction. Majority in Exxon rejects this theory.

Class Actions

1. 23(a): Initial Prerequisites for any class:

b. Numerosity: Class so numerous that joinder of all members impracticable (23a1)

c. Commonality: Questions of law or fact common to class (23a2)

d. Typicality: claims or defenses of representative party are typical of those to class (23a3)

e. Adequacy: representative will fairly and adequately protect the interests of the class (23a4)

a. A party is only bound if their interests were fairly represented at trial. Continuum: In Hansberry, Ps had interests absolutely contradictory to people purporting to represent them. In Amchem, there was some sharing of interest.

b. Hansberry v. Lee: D black tenant not bound by previous class action which declared that a racially restrictive covenant was in place. Court said in first action, D could not have been fairly and adequately represented by the class representative (23(a)(4)) who had clearly different interests than himself (to enforce the covenant), so D not bound by its outcome. Parties w/divergent interests of class they week to represent may not adequately represent those of the class in disagreement w/them. SC talks in terms of due process. Court establishes principal of adequacy of representation as condition of binding nature of judgment (now a requirement in 23a4)

i. Some people believe Hansberry authorizes collateral attacks on issue of adequacy of representation. SC has not answered this question of when a purported member of a class can bring a subsequent lawsuit and avoid preclusion on grounds that representation was not adequate. (Amchem not a collateral attack)

c. Martin v. Wilks: First action: NAACP sued Birmingham for discrimination in city jobs. Ps obtain settlement that city will provide equal # of promotions for black firefighters. White firefighters were not parties; they sue in action 2 b/c they were passed over for promotions. Court says white firemen should have been joined under 19(b). Judgment in their absence was prejudicial to them. “A judgment or decree among parties to a lawsuit resolves issues as among them, but it does not conclude the rights of strangers to those proceedings.” White firemen not bound by prior class action. SC speaks in terms of joinder, not due process. Cannot bind people who were not members of class and who were not parties.

i. 1991 Civil Rights Act designed to reverse Martin. Consent decree may not be challenged if actual notice and reasonable opportunity to present objections ******fill this in*****
d. Amchem v. Windsor: exposure victims in asbestos case not adequately represented by class representative only looking for immediate payout to illness victims.

1. 23(b): Must meet one of 3 categories

e. 23(b)(1): Separate actions by each members would create risk of (A): inconsistent adjudications which would establish incompatible standards of conduct for opposing party, or (B): risk of individual adjudications being dispositive of the interests of parties not present or impede their ability to protect their interests.  (****check on b1B****)
f. 23(b)(2): is solely where injunctive or declaratory is the predominant relief sought by entire class. Used much more commonly than b1. 

i. Angelastro v. Prudential: most members seeking monetary damages so not a b2 class.

g. 23(b)(3): for when questions of law or fact common predominate over any individual questions, and that class action is most fair and efficient way and superior to other options. 

i. Factors to consider: 

1. interest of members of the class in individually controlling the prosecution or defense of separate actions (23b3A)

(In general, higher individual damage claims, less likely class action is superior)

2. the extent of litigation concerning the controversy  already commenced by or against members of the class

3. desirability or undesirability  of concentrating litigation of the claims in the particular forum





4. difficulties likely to be encountered in managing the class action

(1) When class will be certified solely for settlement, don’t need to consider this last factor (Amchem)

ii. Angelastro v. Prudential: some members relied on the misrepresentation, while others understood the true interest of calculation, so common questions of law or fact do not predominate. Suggests that if one element not common, no class action (controversial holding)

iii. Amchem v. Windsor: where some victims have illnesses (“inventory claims”) and some are just exposure victims, common questions of law or fact don’t predominate, so not proper for b3 certification.

1. Breyer concurrence/dissent: settlement superior b/c everyone gets something this way.

iv. Phillips v. Shutts: lays out basic rights of b3 class members (see below)

1. Notice: for b1 and b2 classes, court can direct notice as it sees fit, though nothing is required. 

f. 23(c)(2)(A): for b1 or b2 classes: court may direct appropriate notice to class.

g. Under new 23(c)(2)(B) for b(3) classes, court must direct notice practicable. The best notice practicable under the circumstances. Individual first class mail notice for any class member who can be located with reasonable effort.

i. Notice must, in plain language, explain: nature of the action, the class claims, issues or defenses, that a class member may enter an appearance though counsel, that a member can request exclusion, and the binding effect of any judgment

ii. Any potential member may exclude himself from the class and not be bound by any judgment

h. Eisen v. Carlisle: held that P must direct first class notice to all identifiable b3 class members. There can be no cost-shifting, even if this practice is fatal to the claim. 

i. Criticism of Eisen: what does it mean to have best notice practicable? Court elides those issues and jumps to first class mail w/o a great deal of discussion.

1. Shutts: *KS state action so federal rules don’t apply (but KS statute not in any material respects different from Rule 23). KS court entertaining class action that will determine rights of royalty holders for natural gas wells. Only 3% of all affected class members resided in KS. Court held KS court had the power to adjudicate claims of class members from other states. Court makes important distinction: KS will not issue judgment against any class members (worse that happens is their claim for royalties will be extinguished). That is different from being D.

i. Class member doesn’t need to have minimum contacts w/forum as long as 3 constitutional requirements are met

i. Notice (Eisen constitutionalized: no one can be bound w/o notice)

ii. Opportunity to opt out

iii. Adequacy of representation

j. Constitutional limit on state’s power to apply its law even if it has personal jurisdiction over Ds. Choice of law limited by relationship to contacts (Court spoke in terms of significant contacts.) Shutts ultimately divided into sub-classes b/c 5 different state laws relevant.

1. Settlement 

k. Settlement is subject to judicial approval 23(e)(1)(A)
l. Notice: 2 kinds of notice ( (1) notice giving people right to opt out, (2) notice of potential settlement w/another opportunity to be heard w/respect to settlement

i. Court must direct notice to all class members who would by bound by proposed settlement, voluntary dismissal, or compromise. 23(e)(1)(B). 

ii. Court may refuse to approve a settlement unless it affords new opportunity to request exclusion to individual class members who had an earlier opportunity to opt out but did not do so. 23(e)(3)
m. Have to tell court about any side deals 23(e)(2)
n. Amchem: court implies settlement-only class actions are OK.

o. Relevance of settlement to certification:

i. May be superior in allocating limited resources and in reducing litigation costs

ii. Helps us see whether there was adequate representation

1. Other
p. Court appoints class attorney (new development; Rule 23 amended in 2003). Goal: ensure class has best possible representation.

q. Attorney fee regulated by the court

r. 23(f): court of appeals has authority to allow interlocutory appeal in a class action denial or grant. Moment of certification make be the most important decision trial judge makes in whole case.

s. Class can be divided into sub-classes and each sub-class treated as class (23(c)(4))

t. Eisen court criticized district judge for looking at the merits of the case. Court says Rule 23 does not permit us to look at merits. (BUT—Advisory Opinion—to some extent have to look at merits to figure out if claims/defenses are typical b/c maybe representative party doesn’t have good case or is barred by statute of limitations or is obviously not qualified…)

1. Policy: class action superior b/c it gets more people into court? Or inferior b/c legal system not set up for all these little claims (that’s not the point of legal system)?

2. Class Action Fairness Act (CAFA)
u. Background: (1) genuine abuse by Ps class-action lawyers, and (2) skillful choice of forum by P’s bar going to favored jurisdiction. CAFA is reaction to tilt balance more toward D’s side.

v. 4 important parts

i. Expanded federal jurisdiction (§1332(d)): allows minimal diversity for class actions and mass actions (100 or more Ps joined together)

ii. Makes removal easier: D can remove even if citizen of that state. (And can then move to transfer)

iii. Close scrutiny and regulation of “coupon settlements” (§1712). 

iv. Notice: §1715 requires notice to the appropriate state official in every state in which there is a class member residing. Idea is to get people back in there who have independent view of class action.

The Erie Doctrine

1. Statutory background

a. §1652: Rules of Decision Act: “The laws of the several states, except where the Constitution or treaties of the United States or Acts of Congress otherwise require or provide, shall be regarded as rules of decisions in civil actions in the courts of the US, in cases where they apply.

b. §2072: Rules Enabling Act (1934): enables SC to write general rules for procedure and evidence. §2072(b): such rules shall not abridge, enlarge, or modify any substantive right.

2. Erie rule: A federal court sitting in diversity jurisdiction will apply state substantive law and federal procedural law. 

a. Erie: Congress has no power to declare the substantive rules of common law applicable in a state and the Constitution does not confer such a power on the federal courts (except as the Constitution grants)

3. Post-Erie cases

a. Guaranty v. York: Statute of limitations issues; court applied state law. SC adopts outcome-determinative test (if it affects outcome of case directly, it’s substantive so apply state law). Outcome of litigation should be substantially the same, so far as legal rules determine outcome of litigation, as it would be if tried in a state court. 

b. Ragan: What does it mean to say an action is commenced? State rule: action commenced when summons actually served on D. Rule 3: action commenced when complaint is filed with clerk of the court. Court applies state rule.

c. Byrd v. Blue Ridge: Case involved application of worker’s compensation. In S. Carolina, coverage decided by court. In federal court, was a jury question. Court begins moving away from outcome-determinative test. Here, don’t know if outcome will be different (b/c don’t know if jury will decide differently from judge.) Court says even if it’s outcome-determinative, there are competing countervailing considerations. Allocation of responsibility b/w judge and jury is an essential characteristic. Federal rule applies. 

d. Byrd creates 3 categories of cases to be a guide

i. Rules defining personal rights and obligations: apply state law

ii. Rules “bound up with” state-created rights and obligations: apply state law (ex: burden of persuasion rules)

iii. Rules of form and mode of procedure: 2 part balancing test. Apply state rule only if:

1) substantial likelihood of different result AND

2) federal interest does not outweigh state claim to apply state law (federal countervailing policies)

e. In Hanna, question was which rule of service of process should be applied. State law: personal hand service. Federal law: substituted service ok. SC implied that no one would forum shop over such a rule, nor would it lead to inequitable administration of law, so the federal rule should apply. Also, no federal rule of procedure has ever been held to be invalid. Presumption: federal rules are valid.

i. Hanna concurrence: Substantive rule affects how you behave out of court as opposed to how you manage your case once you are in court. State law governs primary conduct.
4. Hanna Test
w. “Rules” Rule: if a FRCP conflicts head on w/a state procedural rule, the federal rule is applied. This is consistent w/the Rules Enabling Act, which says SC may promulgate procedural rules.

x. If there is no FRCP directly on point, must analyze the state-fed conflict in light of Erie’s twin aims:

i. Prevent forum shopping, and

ii. Avoid inequitable administration of law
1. Gasperini: (1) Court said NY standard of review (“deviates materially”) applied rather than “shocks the conscience” standard developed in federal case law. Rule 59 not directly on point so Hanna presumption doesn’t apply. (2) Deviates materially is standard for trial court. SC ruled that appellate court could only review on “abuse of discretion” standard and not de novo. (NY appellate courts had more authority to examine jury verdicts than federal courts. SC goes with federal standard Essential characteristic of federal system.)

y. NY standard of review adopted b/c keeping federal rule would lead to inequitable administration of law. P in federal court would get larger awards than in state court. 

z. However, maintaining the roles of each court level was a matter of federal importance.

aa. In sum, district judge reviewing jury award uses state court standard in diversity case. On appeal, appellate courts use abuse of discretion standard. 

Alternative Dispute Resolution

1. Alternative Dispute Resolution = alternative to classic litigation system
a. Continuum: Negotiation (no third party) ( mediation (third party has advisory/facilitative role) ( arbitration (third party decides)

b. Unprecedented rise of ADR in public and private process starting in ‘80s:

i. Caseload crisis

ii. Hyper lexis syndrome (issues that used to be settled by community leaders; courts now sticking their nose in)

iii. Privatization

iv. Flower power (reaction against authority, hierarchy, attack on rational thinking, go back to emotion)

v. Loss of faith in “fact” and “law”

2. Arbitration = third party decides. Decision binding upon the parties. Arbitrators paid by the parties. Usually faster and cheaper than litigation but not always.
a. Federal Arbitration Act (FAA)
i. Makes arbitration agreements binding and enforceable
ii. Provides very rough guide to process that needs to be used
iii. Makes arbitration awards enforceable.
b. Apply principles of K law to determine whether arbitration clause is binding
c. Features of arbitration
i. Arbitration binding ( review limited
ii. Limited discovery
iii. Limited motion????
iv. No jury trial
v. No review of the merits
vi. No “opinion”
d. Benefits: less rigid, generally less expensive, faster, less extensive discovery. 
e. Cons: rough justice (no real standard of review). In general, the stronger a party’s case, the less likely they are to want arbitration (which might want to compromise). No stare decisis effect of an arbitration so doesn’t bind future courts by developing law (detrimental from a social perspective).
f. Arbitration Binding ( Limited Review
i. Losing party can seek to vacate an award in state court or federal court.
ii. Review is very limited. Cannot be set aside for an effort of fact or law. Can be set aside for corruption, bias, failure to follow proper processes but not simply b/c arbitrator got it wrong on the merits. 
iii. Manifest disregard test: if arbitrator manifestly disregarded the law, court can reverse. Disagreement over what it means to manifestly disregard the law.
g. Gilmer v. Interstate/Johnson Lane Corp: Can a claim under the Age Discrimination Employment Act be subject to compulsory arbitration pursuant to an arbitration agreement? Interpretation of the term interstate commerce in the statute. Court encourages arbitration. Says its consistent w/statutory scheme established by Congress. NYSE arbitration rules (applicable to this case) provide protection against biased panels. Mere inequality in bargaining power is not sufficient reason to hold that arbitration agreements are never enforceable in employment context.
3. Mediation = third party, experienced in bringing people together and getting them to agree, meets with both parties. Not binding. Less law regulations mediation (no federal mediation act).
a. Woods v. Holy Cross Hospital: FL had law that before you bring malpractice case, had to submit claim to panel consisting of judge, physician, and attorney who would hear case and give non-binding opinion. Object was to encourage settlement. Panel’s decision could be admissible before jury. Court says requirement meets federal constitutional standards and must be applied.

i. Court-annexed mediation: under auspices of court. Have to go through w/it.

Random Policy Stuff

1. Legislative history: do we look at legislative history to understand the text?

a. NO view (textualists)

ii. Kennedy in Exxon: If text is clear, don’t look at legislative history. Even if text is ambiguous, don’t look at legislative history. Court’s job is to make sense of text. Can find legislative history supporting both sides.

iii. Legislature enacted a statute with a text. The text is the law. 

iv. Legislative history manipulable by a minority. (Congressional staff draft report and give it to busy Congressmen. Unelected staffers end up creating legislative history for courts to apply—undemocratic!)

b. YES view

v. When statute is ambiguous, look at legislative history. 

vi. Legislatures enact a statute with intentionality. Court’s job is to give effect to that intentionality. 

vii. Look to the text to help us understand what it is Congress wanted to accomplish.
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