EVIDENCE
I made a B+ in this class.

I. Introduction to relevance
a. Defined
i. R. 401

ii. Tends to prove a proposition—doesn’t have to completely prove the case.  Can have only a slight impact on it.  

1. Difference between relevance and sufficiency:  sufficient evidence will, on its own, prove the ultimate proposition.  

2. US v. Foster (117):  Relevance is 0-1.  No such thing as “marginal relevance”.  
a. Facts:  Chief evidence was a visual ID from a police officer of a person sitting in the car; defense counsel wanted to ask if the officer could describe the other person sitting in the car.  An objection on relevance grounds was overruled. 

3. Failure of the opposing party to introduce a particular piece can be relevant as it allows the jury to draw a negative inference.  

4. Prof example:  When the defendant was arrested, he had the business card of a criminal defense attorney in his wallet.  Is this relevant?  Yes. 

iii. The proposition is in dispute in the case—you can’t prove a point that’s undisputed. 

1. Garland:  Parents of a murdered woman wanted to show evidence of psychological harm in a civil case, but they weren’t in the zone of danger.  Thus their psychological harm wasn’t in dispute. 
b. Sources of authority for excluding relevant evidence
i. R. 402:  If evidence is relevant, it’s admissible unless another rule excludes it.

ii. Sources of exclusion:  Constitution, rules of evidence, civil/criminal procedure, some federal statutes. 

1. United States v. Lowery (124):  The Florida Bar Rules of Professional Responsibility can’t operate to exclude evidence on relevance grounds in federal court. 

a. Florida bar rules prohibited providing any inducement to a defendant to accept a plea bargain.  Plea bargains were procured via promises of reduction in sentence.  Bargainers then gave evidence.  Federal statute binds fed prosecutors to the ethical standards of the district where they’re practicing.  Court said this might place an ethical limitation on the prosecutor, but didn’t become a rule of evidence. 
iii. R. 403:  See below

iv. R. 407:  Subsequent remedial measures.
1. Only applies in civil cases.

2. Only applies where the P is offering evidence.  

3. Bars the admission of subsequent remedial measures to demonstrate that the Δ was at fault or the product was unreasonably dangerous.  

4. Rationale for the rule:  Encourage people to remediate dangerous conditions.  The problem is that people don’t usually act based on what they know about the rules of evidence, though this is more likely at the corporate level.  But even at the corporate level, you want them to fix it regardless, because if they don’t, then they’ll get smacked with punitive damages subsequently because they were aware of a dangerous condition and didn’t remediate it 

a. Note that Posner thinks that your corporate counsel will actually tell you not to fix it because future accidents are low-probability events.  DC thinks that’s not true, because certain types of accidents are high-probability events.  

5. Secondary rationale for the rule:  It’s not that relevant, since the issue is what you knew or should have known beforehand.

6. What isn’t covered? 

a. Factual reports on accidents, because they aren’t actions that would have made the event less likely to occur. 

b. Remedial measures introduced to show ownership or control.  It’s an odd, uncommon defense. 

c. To defeat a defense of contributory negligence. 

i. Flaminio:  Plaintiffs injured on a motorcycle, claims defective design.  After the accident, Δ changed the aspect of the design that P attacked.  Δ interposed a defense of comparative negligence; P wants to introduce the change to defeat it.  Court refuses to admit it because the alleged negligent conduct by the P is drinking before driving. 

d. To show feasibility.

i. Example:  P sues for personal injury, trying to show that Δ acted negligently.  If the alternative course of action isn’t feasible, you’ll lose.  You can use a subsequent design change to show feasibility.  The Δ can concede feasibility of the change to keep this out. 
ii. Example:  A snowblower gets impacted with wet snow; the P tries to kick the snow out and it cuts his foot off.  The Δ subsequently puts an automatic shutoff on the blower.  P’s expert proposes this as an alternative design, which Δ concedes.  Δ then argues that there’s more than one reasonble way to design and snowblower, and the disadvantages to this design make it no more feasible than the previous one. 

iii. Example:  salesman is staying in a motel in a town with a zero crime rate.  The doors don’t have chains or peepholes, someone knocks on the door, he opens it and is killed.  In a wrongful death action, P wants to argue that the motel’s subsequent installation of peepholes and chains demonstrates that this would have been feasible.  Δ stipulates to feasibility, but argues in defense that it was reasonable not to—no duty, due to the low crime rate.  You can’t rebut the reasonableness by showing the change, because that goes to recognition of fault. 

e. Third-party remedial evidence.  This usually gets to come in, but it may be excluded on 403 grounds. 

f. Impeachment.  
i. Remedial measures can be use to impeach the defendant’s witnesses via contradiction. 

ii. Example:  The Δ’s witnesses testify that the product was safe; they can be contradicted by evidence that the product was changed after the event.  However, courts typically only allow this if the Δ’s witnesses claim that this is the safest product ever.

iii. Muzyka:  P has a gun on the kitchen, drops it on the floor, it discharges and shoots him.  He argues it’s defectively designed—should have had a trigger lock.  Δ’s CEO gets on the stand and testifies that this is the safest product ever made by man.  Thas was dumb, because they subsequently designed a trigger lock. 

g. Timing.  

i. If the Δ subsequently changes a design feature to improve safety and the P is hurt by an older model to that lacks the feature, the change is not excluded by 407.  The rule only applies to changes made after the P’s accident (things that look like results).  A recall is a better way to avoid liability. 
v. R. 408:  Compromise and offers to compromise
1. Example:  if you say at trial that the fair value of something was $1000, and they argue that it was $3000, your settlement offer of $2500 can’t be used against you. 

2. Statements about how strong your claim is or how the Δ values it can come in. 

3. “After the dispute has arisen”:  Offers made before a lawsuit has been filed are similary excluded. We have this rule because we want to encourage settlement and lessen the burden on the legal system. 

4. When may offers of compromise be introduced?
a. To show bias of the witness:  John McShain, Inc. v. Cessna (194).  A plane crashed and the plane’s mechanic was joined as a third-party defendant.  The Δ was allowed to enter evidence that P had signed an agreement releasing mechanic from mliability for $10 and a promise to get anotehr mechanic to testy as an expert witness on P’s behalf.  This is because it was evidence of bias. 

b. To impeach a witness whose prior statements were inconsistent:  Davidson v. Beco Corp. (194).  Trucker sued to collect wages, company offered to give him a tractor as a settlement and noted in their offer letter that he had previously refused that settlemetn.  On the stand, the executive testifed that the Trucker had previously accepted the settlement.  The letter was allowed to be introduced to show inconsistency. 

i. But:  EEOC v. Gear Petroleum is different. 

ii. In general:  the rationale of the rule is to allow the parties to drop their guard and talk freely without fear that a concession made for purposes of negotiation can be used against them at trial.  

iii. Prof example:  Δ said at settlement negotiations that he couldn’t remember if he checked his speedometer.  Negotiations break down.  At trial, he says that he checked.  Can he be impeached?  Probably not, the presumption is against allowing things in because no two statements will ever be purely consistent.  In the case of outright lies, the remedy is a perjury trial. 

c. To negative a contention of undue delay:  Freidus v. First Nat’l Bank of Council Bluffs.  Suit arguing that a bank unreasonably withheld approval of assignment of mortgaged property.  The bank introduced negotiation letters into evidence to demonstrate an ongoing process, not foot-dragging. 

d. In subsequent criminal proceedings.  
i. Cases have allowed it, but Capra ‘n Friends don’t like it, because it impairs open negotiation in civil cases. 

ii. When offered for a purpose other than to show the validity of the civil claim:  US v. Austin.  Δ charged with knowingly buying and selling counterfeit art.  Evidence admitted of a consent decree with the FTC in which he promised not to sell counterfeit art in the future.  Purpose on the introduction was to show that he was on notice as to the wrongfulness of the act. 

iii. Lots of wrangling over this.  The compromise is that civil settlement evidence will be admissible in criminal cases when the Δ makes an admission of guilt to a regulator in the course of the regulator’s investigation. 

e. To show breach of the settlement agreement. Cates v. Morgan Protable Building Corp.:  it can be admitted to show what the parties agreed to. 

5. Is a 403 analysis still allowed?  Yes. 

6. May the party who made the offer of compromise use that as evidence at trial?  Pierce v. F.R. Tripler & Co.:  Employer wanted to introduce evidence that it had offered P another job in order to show lack of discrimination and failure to mitigat damages.  The court said no, because the plain language of the rule doesn’t distinguish b/w offerors and offerees, and opposing attys are likely to have very different views of the seriousness of an offer, meaning there’s a high likelihood that attys will become witnesses. 
a. Other circuits have allowed this, however. 

7. Proposed amendment? Not sure. 
vi. R. 409.  Payment of medical and similar expenses.  

1. Does not exclude opinions or admissions of liability made in conjunction with anoffer to pay.  That’s because an offer to pay coud be made without such admissions, whereas under R. 408, free communication is necessary. 

2. Offers to pay medical expenses made as part of a settlement offer are covered by R. 408, not R. 409.  

3. Prof example:  “Oh, I’m sorry I ran you over?  Let me pay your medical expenses!”  The offer to pay is excluded, but the admission of liability isn’t.  It also isn’t covered by 408, because the dispute has not yet arisen. 

vii. R. 410.  Inadmissibility of pleas, plea discussions, and related statements. 

1. Intended to protect guilty plea negotiations.
2. Prof example:  Δ is in negotiations with the prosecutor over cooperation.  In the course of those negotiations, Δ makes statements abut his actison and offers to plead.  If he does plead, that plea is admissible in civil cases.  But if the negotiation falls apart (parties can’t agree, Δ revokes his plea) and you end up having a trial, the govt wants to introduce those statements as admissions of guilt.  Rule bars this because it would deter guilty plea negotiations. 

3. Only statements made in formal plea negotiations with the prosecutor or his authorized agent are protected. 

4. R. 410 does not have an impeachment exception. 

5. US v. Udeagu (201):  Δ pleaded guilty to importation of heroin.  He allocuted.  Subsequently wanted to withdraw his plea.  At trial, the govt wanted to introduce the allocution, and the court refused:  the threat of a perjury prosecution is enough to deter defendants from lying.  

6. Impeachment with a prior conviction that resulted from a guilty plea.  

a. US v. Dennis.  Plea bargains cannot be used as evidence against you.  R. 609(a) permits prior convictions to be used to impeach witnesses.  If the Δ testifies, the prior conviction can be used to impeach, even if it’s the result of a plea bargain. 

7. Plea bargain vs. confession under 410. 

a. US v. Robertson.  Distinction between offers to do something in furtherance of a negotiated plea (inadmissible under the rule) and independent admissions of fact (admissible).  A plea is different in purpose and effect:  it is a confession to a set of facts and to all of the elements of the crime.  A confession only relates to the factual situation.  Confessions made in the course of plea negotiations aren’t admissible (that’s why the allocution is out), but confessions or admissions made in the absence of plea negotiations are admissible. 
8. Statements made in the course of plea discussions to persons other than prosecuting attys.

a. US v. Swidan.  Δ’s offer to set up a drug buy in return for leniency, made to a DEA agent, was excluded.  Other circuits have limited this to authorized negotiators. 

9. Waiver of R. 410 protections

a. US v. Mezzanatto (204).  Δ was arrested for meth stuff, wanted to cooperate.  Agreed before the interview that any statements he made could be used to impeach him if he made contradictory statemetns at a trial (should negotiations break down).  Lied during the interview and the case went to trial.  He contradicted himself on the stand, and the government then introduced the prior statements.  The 9th Circuit held that you can’t waive these protections, but SCOTUS reversed:
i. A defendant may “knowingly and voluntarily waive many of the most fundamental protections afforded by the Constitution.”  Absent evidence of contrary legislative intent, may also waive statutory protectsion.  We allow this all the time (stipulations, for example).  The background assumption is that waiver is permissible; therefore, we will not interpret Congressional silence as a bar.  This isn’t one of the protections so fundamental that it cannot be waived—and note we allow waiver of the right to jury trial, counsel, etc.  It also works as a bargaining chip for defendants. 

b. US v. Birch (212).  Similar facts as above.  Can evidence that results from a waiver of 410 be used, not to impeach, but as part of the case in chief?  Circuit court says yes.  In this case, the waiver was secured as a result of plea negotiations, not as a precedent to them taking place. 

c. Prof example:  Δ tried for a drug crime for which there is a mandatory minimum sentence based on a quantity possessed.  But if you can show certain things under the statute you get out from under the mandatory minimum.  Mezzanatto + agreement:  prosecutor forces the defendant in this situation to agree that anything they say at the plea negotiation may be used as an admission at trial.  REVIEW THIS. 

d. The waiver protects statements made by the prosecutor as well as by the defendant.  

10. R. 411.  Liability insurance

a. When is proof of liability insurance admissible? 

i. Not to show negligence or wrongful conduct. 
ii. To rebut a suggestion of inability to pay a judgment.  Bernier v. Bd of County Road Comm’ners (215).  P’s decedent killed in a car wreck, at an intersection; Δ argues that it lacks sufficient funds to maintain the intersection.  P claims this defense is an attempt to imply that the Δ lacks funds to pay a large judgement and wants to introduce evidence of liability coverage.  Judge defers judgment, but rules that if the Δ’s case could lead the jury to infer inability to pay a judgment then the evidence of insurance can be introduced since the purpose would not be to show negligence. 
iii. To show agency, ownership, or control.  Dobbins v. Crain Brothers, Inc.  In a personal injury suit against a barge owner, proof of insurance admissible to demonstrate agency. 

iv. To impeach a witness.  Charter v. Chleborad.  Evidence of insurance was admissible when necessary to demonstrate that the testifying witness was employed by the Δ’s insurance ocmpany. 

b. Rationale for the rule:  encourage people to get insurance!

c. The 403 balancing test
i. Relevant evidence will be excluded where the probative value is substantially outweighed by the prejudicial effect or the likelihood of confusion or delay to the jury.  

1. “Substantial” is the key:  fundamentally, the trial is a search for truth and that is valued over efficiency and ease.  The rule is balanced in favor of admitting the evidence. 

ii. Old Chief v. United States (165):  Felon gun possession case in which the defendant was found sleeping upstairs and the gun was found on the kitchen table.  Government wants to admit the defendant’s prior conviction for multiple murders of wee children.  Can the defendant stipulate to the fact that he’s a felon in order to keep out the elements of the crime when felon status is necessary to the government’s case? 

1. The government will not want to accept the stipulation because it reduces the impact of the evidence that the government wants to introduce.  

2. In Old Chief the stipulation was accepted because the details and facts of the felony don’t matter at all.  Cf. Pelletier, in which the government wanted to describe the defendant’s flight as evidence of guilt.  Attorneys offered to stipulate that he fled, but in the course of his flight, he hijacked a bus, shot someone, etc—that’s more probative of consciousness of guilt.  Generally speaking, the government will not be required to accept a stipulation, because you have the right to prove your case in your own way. 
iii. What is “prejudicial” effect? 

1. Harmfulness for a reason unrelated to its probative value.  
2. McQueeney v. Wilmington Trust (127):  Defendant in a sailor’s personal injury case wanted to introduce evidence that the plaintiff’s lawyer suborned perjury; it was excluded under 403.  On appeal, the court held that it was prejudicial for reasons precisely because it tended to prove that the plaintiff was lying. 

iv. A trial judge’s 403 decisiion will rarely be overturned on appeal. 

1. Prof example:  Murder case.  P wants to call a witnenss who will testify that the Δ threw a gun in the river.  Δ wants to introduce evidence that the witness is a drug addict and is highly unreliable.  The judge excludes the Δ’s evidence on relevance grounds.  That decision was overturned, because credibility is a matter for the jury, and is not the same as relevance.  

2. If reasonable minds could differ, the judge’s ruling will stand. 

3. If you fail to object when the evidence is introduced by timely and specific objection, the standard for review is plain error, which is virtually impossible to make. 

v. If there’s no other information that you could introduce, the judge is more likely to allow highly prejudicial evidence in. 
1. Prof example:  In an employment law case, a supervisor isn’t going to testify that he discriminated on the basis of sex, so the judge may allow evidence of past discriminatory acts with greater leeway, even though that might otherwise be excluded. 

2. Carmike:  Age discrimination case, P wants to introduce evidence that the Carmike CEO wrote an article in college calling for old people to be fired from their jobs.  Trial judge allowed this to be admitted due to the difficulty of proving age animus and the lack of direct evidence.  On appeal, the higher court affirmed. 

3. Famous Music (2d Cir):  Classic case on the difficulty of plaintiffs’ proofs.  A music promotion company was approached by a Jesuit priest who wanted to do a musical about the Virgin Mary.  They agree to promote his record, but they break the K and it falls down the charts.  Plaintiff was allowed to introduce evidence of how well it would have performed via expert testimony. 

vi. If the party introducing highly prejudicial evidence is not making any effort to control the prejudicial effect, the court will take that into account.  
1. Torres:  CBP officer is standing in US territory and sees a man standing in the middle of the Río Grande who shoots at him.  At trial, the government wants to bring in the book of suspected bad guys and their crimes that it used to identify the suspect.  The P covered only the Δ’s suspected past crimes with duct tape, but left everyone else in.  This is a rare case in which a judge’s 403 ruling was overturned.  
vii. Examples
1. Wrongful-death case:  Δ wants to show that plaintiff’s decedent smoked pot.  Court found that the probative value was low and the prejudicial effect was very high. 

2. Perrin v. Anderson:  Perrin got into a fight with police in front of his house and was shot and killed.  His son brought a wrongful-death suit.  The Δ wanted to introduce evidence that the house was full of S&M mags to prove that the loss was lessened by bad parenting. 

3. Financial information:  the Δ’s balance sheet is not typically relevant but might be introduced to help the jury understand what level of punitive damages would be necessary to “make him smart” (145).  Δ will usually try to bifurcate the trial in this situation. 

4. “Day in the life” films:  Typical case is where a P was injured by the Δ’s product and suffers severe disability.  The Δ will first argue that the day in the life film is too much and must be excluded under R. 403.  However, the general rule is that if it’s a gruesome injury, gruesome proof is required.  

a. Δs work aroudn this:  bifurcation of the guilt and penalty phases; film must be a typical day (not staged) and fancy techniques can’t be used. P must preserve a complete cut of the film under the doctrine of completeness so that the Δ can see what was left out.  

5. Douglass v. Hustler Magazine:  Actress whose past soft-core shots were illegally obtained and published by Hustler wants to demonstrate what Hustler’s like for the jury and help them understand how you might think about someone who was in it.  Slide show of the worst of the last 10 years of the magazine.  Appellate court reverse the 403 determination, because it wasn’t a presentation of the typical magazine. 

6. Birth injury:  Plaintiff was severly brain-damaged due to medical malpractice during delivery.  On the first day of the trial he starts yelling and freaking out during the proceeding.  The plaintiff isn’t evidence and can’t be excluded under 403.  However, the judge has other grounds for exclusion, including the right to control the courtroom.  
a. Note that the plaintiff’s right to be present at trial is qualified—example of the exclusion of the Bendectin babies in the Dow class action, frex. 

7.  Economic injury:  P called in an economist to testify as to the projected inflation rate so that the jury could adjust the award of damages.  Court held that this was an issue of weight, not admissibility, which is for the jury. 
8. Gory victim photos:  Does the prejudicial effect of the gory victim photo substantially outweigh the probative value?  The P will typically be allowed to introduce this because it goes to the manner in which the crime was committed, not just the fact of death. 
a. Terry v. State (155):  Child murder case.  P introduces photos of the child’s body and of the autopsy.  Photos will almost always be relevant in child cases, because the defense is typically accident, and photos are always relevant in accident cases.  However, the autopsy photos were excluded because they didn’t add to the probative value. 

9. Alternative perpetrator evidence:  

a. US v. McVeigh (157):  McVeigh wanted to introduce evidence that a local white supremacist group had committed the crime.  The trial court excluded this, arguing that there wasn’t sufficient foundation, and that therefore the probative value would be outweighed by the confusion of the jury.  DC thinks the bar was set too high in this case, but it wasn’t an abuse of discretion.  

b. Holmes v. SC (supp):  The Supreme Court hled that the 14th Amendment was violated by a state rule of evidence that barred the Δ from introducing alternative perpetrator evidence if the state’s case on guilt was strong. 

c. Shymanovitz (132):  Child sex abuse case in which the trial court allowed evidence of gay pornography to be introduced.  The appeals court excluded this because if played on a jury prejudice against homosexuality as a deviant behavior.  However, the “convicted because of what’s in your library” argument isn’t entirely sound, what’s in your library can go to knowledge.  This will be easier with factual knowledge (how to build a bomb) as opposed to philosophical tendency (Marxism). 
10. Guilty plea of a co-conspirator

a. A co-conspirator’s guilty plea is not very probative—the accomplice pleaded guilty for himself, not for the conspiracy.  A guilty plea isn’t even very strongly probative of his own guilt, because many people plead out to escape jail or get a lighter sentence.  On the other hand, it’s highly prejudicial, because the jury is likely to treat it as proof of guilt. 

b. Vast majority of courts have held that the guilty please of an accomplice is never admissible as proof of the Δ’s guilt. 

c. What if the accomplice is going to testify?  The P will want to introduce the plea agreement to draw the sting before the Δ uses it as evidence of bias, motive to falsify, interest, etc. 

i. If the defense wants to keep it out, they’ll move in limine to exclude it.  P will still argue that they need to let it in for various reasons, including letting the jury understand that this isn’t selective prosecution.  The bottom line is that plea agreements of co-conspirators will basically always get in.  Limiting instructions will be used. 

11. Issues in criminal cases

a. Prof example:  CG follows a trail of floating cocaine barrels to a boat and then use a drug-sniffing dog to detect the presence of cocaine in the hold.  The fact that the dog smelled cocaine isn’t unfairly prejudicial. 

12. Demonstrative evidence (civil and criminal cases)

a. A recreation of an event will typically have fairly high prejudicial effect and somewhat lower probative value.  
b. Prof example:  Δ charged with importing MJ into the US, claimed that he didn’t know it was on the boat.  Government wants to recreate the smell for the jury by bringing all the pot into the courtroom.  Judge held this wasn’t a substantial recreation of the real-life event, and would have high prejudicial effect. 

c. Prof example:  P is struck by a truck that’s backing up as he’s crossing the street.  The strength of the beeper sound is at issue, and the Δs want to tape-record it and play it for the jury.  Court found this is inadmissible, because the circumstances are too different.  DC thinks it wouldn’t have been error to admit it, though. 

d. Kehm v. Proctor and Gamble:  woman got TSS and sued the tampon company.  To demonstrate what happened, the P had an expert come in with a beaker of the component and a liquified enzyme; when they were combined there was fire!  Court allowed it and was affirmed; DC thinks this is wacky.  

e. Product demonstrations:  Fusco v. GM (152):  P claimed a car crash was caused by the disengagement of a ball joint.  Δ demonstrated what would happen and the P attacked the recreation because it used a professional driver on a dry track, etc.  Court excluded this because the standard of care is the reasonable driver under normal circumstances, not the expert driver expecting an event. 

f. Most product demonstrations are civil, but criminal cases are using it more and more:  A lawyer declares bankruptcy and claims he burnt all the cash he used to keep in his office.  Govt recreated this and could only burn like 10% of the money, even with more favorable circumstances for burning. 
g. CG drug-interdiction case, in which the strength of the spotlights on a boat is at issue.  The court held that the recreation was accurate, because while the jury was paying attention, the CG is supposed to pay attention as well. 

h. Shaken-baby case:  CPR dummy was very dramatically shaken.  Court allowed it, but the app court overturned this decision as an abuse of discretion. 
d. Constitutional limitations on excluding relevant evidence in criminal cases
II. Character evidence, prior bad acts, and habit
a. Introduction
i. R. 404(a):  character

ii. R. 404(b): prior bad act

iii. In general, character evidence is not allowed. 

iv. Distinguishing character from habit

1. character is general, habit is specific.  

v. The First Rule of Character Evidence:  Circumstantial use of character evidence is not permitted in a civil case. 

1. Gunter v. NW Mutual Life (227).  Insurance case, in which defendant corporation contended P’s decedent committed fraud.  P wants to admit witnesses to his good character under the 404(a)(2) exemption.  Court says no, the phrasing of the rule indicates that it applies to criminal cases only.  

2. When a civil case arises out of a criminal act, should character evidence be permitted as if it were a criminal case?  An amendment last year clarified that the use of character in criminal cases is the exception to 404 preclusion, you can not use it in civil case except as specified in the rule. 
b. Character in issue
i. Substantive character evidence

1. if the person’s character trait is relevant to an issue in the case, evidence of the trait is substantive.  

ii. Impeachment by the use of character evidence

1. Impeachment is unrelated to the issues in the case, but rather is an attempt to discredit the witness or the witness’ testimony.  So a witness’ past perjury conviction is relevant. 

iii. Distinguishing circumstantial use of character evidence from character “in issue”

1. Character is in issue when a person’s character is a material fact that under the substantive law determines the rights and liabilities of the parties—in a defamation case, for example. 
2. Character is circumstantial when introduced to show that the defendant acted in conformity which his character at a given time. 

iv. Second Rule of Character Evidence:  When character is in issue in a civil case, evidence of the pertinent character trait is admissible and may be proven by reputation, opinion, and specific instances of conduct. 

1. Schaeffer v. Time, Inc.: Libel case arising out of the misidentification of the P as a suspect in the Lockerbie bombing.  Character evidence is often permitted in libel/defamation cases, because you need to show damaged to reputation. In this case, the trial court allowed the Δ to question the P about his prior felonies and parole violations.  

2. In Georgia, damage to the P’s good character is an element of the charge in a libel case. 
3. Child custody: 

a. Fitness as a parent is in issue in child custody proceedings. 

4. Negligent hiring or supervision:  

a. Evidence of an employee’s bad character may be an issue. 

5. Fraud or negligence:

a. Reputation of the Δ is not in issue merely because the claim is based in fraud or simple negligence. 

v. R. 405.  Methods of proving character.  Reputation or opinion (cross-examination about specific instances of conduct allowed); when character is an essential element of the charge, claim, or defense, evidence about specific instances is permitted. 
c. Use of character evidence in criminal cases
i. Third Rule of Character Evidence:  In a criminal case, the prosecution may not offer character evidence concerning the defendant in its case in chief. 

1. United States v. Williams (234).  Δ challenged conviction,arguing that P shouldn’t have been allowed to ask if Δ was known by any aliases.  Court held that the LEO’s testimony that the Δ was known to him a “Fast Eddie” might suggest to the jury a reputation for unsavory activity, and thus was prohibited character evidence.  Suggestion of a criminal alias is a suggestion of criminal character.  Indirect references to character violate the rule as well. 

2. US v. Delpit  (237):  Distinguished from Williams on ground that explaining alias was necessary for the jury to understand tapes. 

ii. Fourth Rule of Character Evidence:  In a criminal case, character evidence of a pertinent trait of the defendant is admissible if offered by the defendant, after which the state may offer rebuttal evidence.  Proof may be made only by reputation and opinion. 

1. Pertinence=relevance.  Good moral character is relevant in criminal actions—a character for peaceableness is relevant in an assault case, frex. 
2. A character trait can’t be synonymous with the offense charged—there’s no such thing as “major-drug-felony-committing character.” 

3. Honesty and truthfulness are only pertinent character traits when dishonesty is an element of the crime. 

4. Specific act evidence is NOT available

5. Rationale for the rule:  The Rule of Mercy—the defendant’s only defense may he is good character. 

6. Offering evidence of your good character in defense allows the prosecution to offer rebuttal evidence. 

a. However, the prosecutor can only walk through the door that you opened.  In a RICO case involving fraud and murder, frex, say the Δ has offered evidence of honesty.  The P can’t then offer evidence of a violent character—the Δ would have to offer evidence of a peaceable character first. 

7. Michaelson:  Δ offered evidence of a “law-abiding character.”  That was unwise—opened the door to evdrything. 

8. If a character witness testifies, the prosecution can ask, Did you know that the Δ defrauded widows and orphans?  It’s admisssible because it goes to how well the witness knows the Δ.  This back-doors the rule. 

a. Note that the P must have good-faith proof that the Δ did those things before asking aboutthem. 

b. You can’t ask about things the witness would have no way of knowing.  “Did you know the defendant lied to a grand jury?” wouldn’t be acceptable. 

iii. Fifth Rule of Character Evidence:  In a criminal case, character evidence of a pertinent trait of a victim is admissible if first offered by the defendant, after which the state may offer rebuttal evidence as to the victim as well as on the same trait of the defendant.  Proof may be made only by reputation and opinion.  
1. Classic is the self-defense case. 

2. US v. Keiser (243):  Δ argued that his shooting was justified because he acted in defense of his rother, whom the victim was assaulting.   d wanted to introduce evidence of an outburst by the victim in the lobby of the courthouse as evidecne of his aggressive character.  Court said that because it didn’t go to state of mind at the time of the shooting, it’s not specific-act testimony. 

a. The character of the victim is not in issue in a self-defense case, because all that matters is acting first, not violent character.  Even if the victim has a very peaceable character, you have the right to defend yourself if he attacks.  

3. Example:  the Δ heard that the P had just killed eight people, and so he reacted violently when he saw him.  That goes to state of mind, not character. 

4. Limited to the same character trait that the Δ attacked in the victim. 

5. Witnesses don’t have to be called for character, just have to make reference to it. 

6. Dahlin (supp):  Δ took the stand to testify that he was a family man, and thus his alibi (watching his niece at the time of the crime) should stand up.  Evidence offered to rebut this:  he stabbed his father in the buttocks. 

7. Remember, the witness cannot testify to specific acts in which you were dishonest/truthful/peaceful, etc. 

iv. Sixth Rule of Character Evidence:  In a homicide case, if the defendant offers evidence that the deceased was the first aggressor; the prosecution may then offer rebuttal evidence of the peacefulness of the victim. 

1. State v. Hicks (249):  Defendant must actually claim that the victim acted first to open the door for the P.  P can’t anticipate. 

2. Self-defense cases:  SD is an affirmative defense.  Δ pleads it and proves the defense by eyewitness testimony.  Govt. watns to introduce the victim’s peaceful character trait.  They can, bevacuse you don’t have to wait for the Δ to plead the victim’s character.  Δ doesn’t have to say, “he was a violent guy,” just “he attacked me.”  DC thinks this is leftover from the common law. 

v. Seventh Rule of Character Evidence:  In a criminal case, when cahracter is an essential element of a charge, claim, or defense, proof may be made by reputation, opinion, and specific instances of conduct. 

1. Rarely used rule, because character isn’t an element of many criminal offenses. 
d. Testing character witnesses
i. Eighth Rule of Character Evidence:  Any character witness may be cross-examined concerning that witness’s knowledge of specific instances of pertinent bad acts committed by the person whose character that witness has endorsed; the cross-examiner must have good faith proof that the acts occurred. 

1. US v. Holt (251):  Part-time police officer charged with illegal traffic in firearms.  His charactrer witnesses were cross-examined by the P to determine if they were aware that he was behind on child support and accused of sexual harassment.  Court:  a defendant’s character witness is subject to cross-examination as to the contents and extent of the hearsay upon which he bases his conclusions, and he may be required to disclose rumors and reports that are current even if they do not affeect his own conclusion. 

2. US v. Bruguier (252):  Δ accused of child sexual abuse.  introduced witnesses who testified that he was a good father.  P asked these witnesses if they were aware that the Δ and his wife had been under the supervision of CPS for three eyars.  

3. US v. Monteleone:  The bad act inquired into must be relevant to the character traits at issue in the trial.  Govt must have good faith belief that the acts occurred and that the witness would have reason to know about it (if opinion testimony) or the community would have reason to know about it (if reputation testimony).  If the acts are essentially private in nature, they cannot be intended to test the credibility of the character witness. 
4. The prosecutor cannot ask questions that assume the guilt of the Δ. 

e. Uncharged misconduct offered for purposes other than proving character
i. Ninth Rule of Character Evidence.  ssimilar acts—specific instances of conduct are admissible to prove intent, motive, plan, design, or any purpose other than character, so long as the probative value of the evidence as to its not-for-character purpose is not substantially outweighed by the risk of prejudice, confusion, and undue delay. 

1. R. 404(b):  Other crimes, wrongs, or acts cannot be used for character purposes, but can be used for others. 

2. This is the most litigated-over rule in criminal cases.  Basically, people looking for a not-for-character purpose for character evidence. 

3. US v. Hearst (264):  the Patty Hearst case.  Evidence that she had committed criminal acts with the defendants is relevant to whether she was acting under duress at the time of the charged offense.  Note that in this case, the other bad act came after the charged offense, but that’s not a problem. 

a. Probably a subsequent 403 review. 

4. US v. Martinez (267):  Intent or knowledge

5. US v. Mejia-Uribe (270):  Prior conviction was admitted in error:  it was too remote in time and different in manner to go towards anything other than propensity. 

6. US v. Woods (271):  Δ was accused of smothering a bunch of her foster children, but she wasn’t charged for the past crimes.  This couldn’t be introduced for propensity, but was let in for reasons similar to “signature.” 

ii. Stipulation to uncharged misconduct.  

1. US v. Crowder (274):  REVIEW THIS.  Government must accept stipulations to status elements, but may reject stipulations to other elements. 

iii. Prof example:  Δ found driving a car into the US from Mexico; at the border, drugs were found in the gas tank.  Claimed that she didn’t know about the drugs.  Govt. introduces three prior arrests in which she offered the same offense—goes to knowledge. 

iv. Beecham:  Postal carrier suspected of stealing mail that contained money.  He claims that the mail was damaged, and that he was keeping it so that he could sort it out and return it. P was allowed to introduce eidence that he had stolen credit cards in his wallet:  probative of lack of intent to return. 

v. Prof example:  the garden-variety case is possession with intent to distribute.  The problem is that in that case, you get very close to propensity evidence. 

vi. Steinberg:  State murder case.  Govt. wants to introduce evidence that he not only abused his daughter, but also his common-law wife. Govt’s explanation for why this should be introduced is so there won’t be a “hole” in the case—the jury would otherwise wonder why the wife didn’t save here. 

vii. Motive
1. The government doesn’t usually have to prove motive, but they like to.  Often they’ll do this via bad act.  

2. US v. Potter (261):  Doctor accused of tradigin sex for prescriptions for controlled substances.  Δ wanted the sex evidence excluded.  Court:  the sex needed to be introduced to show that the motive in writing the prescriptions was to get sex. 

3. Can you introduce a drug habit as proof that Δ needed the money?  No, courts will only allow this if it’s an extraordinary situation, like a crazy drug habit. 
viii. Identity
1. The prior crime has to set the defendant apart in some way—otherwise it’s just propensity.  Aspects of identity:
2. Signature:  way that the defendant commits the crime.  Has to set him apart fom other criminals. 

a. Prof example:  after business disputes, Δ conked partner over the head and injected him with a solution of liquied Drano and urine.  He does this twice; now his business partner is found dead in the same way.  Govt. doesn’t necessarily have to have him charged for the first crimes to raise this. 

b. US v. Carroll (258):  Bank robbery prosecution; P wanted to introduced evidence that the Δ had robbed a bank ten years before.  However, the evidence wasn’t appropriate to prove identity, because the crime was generice. 

c. Prof example:  the mugging in Rock Creek Park by the mugger with the gun with the silver hammer. 

d. Prof example:  the TV thefts in Seattle. 

e. Repeated location

f. Obsession with a victim

3. Arrest inadmissible as evidence of prior bad act (Robinson)

ix. Acts inextricably intertwived with the crime charged (Pace, Hilgeford):  

1. It can be difficult to determine which acts are part of the offense charged and which are uncharged acts subject to  404(b).  

2. Are the acts that are the subject of the proof “inextricably intertwined”?  Hilgeford:  tax case.  Δ charged with filing false tax return.  P introduced evidence of a “blizzard” of frivolous lititgation aimed at regaining possession of property as evidence that the P knew that he didn’t own it at the time.  Wilfulnes in asserting a false claim. 

x.  Round two:  Relevance. 

1. The Rackstraw test.  The government must still show that it’s relevant.  Four parts:

a. Proper (not for character) purpose

b. Must be relevant

c. Must make a 403 determination

d. Must give a limiting instruction upon request

e. Evidence of serious criminality other than that charged should be examined very carefully, and when the balance is close, evidence should be admitted. 
2.  Probative value:

a. Conviction is not required under 404(b).  

i. Huddleston v. US (282):  Δ charged with stolen memorex tapes.  Govt. introduced evidence of a seires of sales of other stoeln goods botained from the same sourced.  Δ argued that a preliminary hearing should be held to determine if the P had sold stolen goods.  SCOTUS said:  the relevance rule provides protection—the evidence is relevant only if the jury can reasonably conclude that the act occurred and that the defendant was the actor.  
b. R. 104(b).  Conditional relevance. 

i. If relevance is conditioned on the truth of another fact, then you must have a hearing and the proponent must prove it by a preponderance of the evidence. 

ii. Why not “beyond a reasonable doubt”?  Because he’s not on trial for that crime.  It’s evidence, but even if it’s proved up, the Δ isn’t going to jail for it.  Reasonable doubt standard does not apply to every piece of evidence introduced at a trial.  

iii. Standard is a reasonable factfinder, not a reasonable person. 

iv. Prof example:  Prior bank robbery, govt wants to introduce it.  They bring in a witness, who’s on a lot of painkillers, to make a visual ID.  The surveillance tape is consistent, but not probative.  Judge has to decide if a reasonable factfinder could believe it. 

v. Acquittal is not necessarily a bar to admission of prior bad acts. 

3. Prejudicial effect


a. Evidentiary alternatives.  If the government has other evidence on the not-for-character purpose that is less prejudicial, it must use that. 

b. If the uncharged act is worse than the one you’re charged with, your chances of exclusion are greater. 

c. US v. McCollum.  Bank robbery case.  Δ admits that her robbed the bank.  His defense is that he was hypnotized.  Govt wants to introduce prior evidence of bank robberies.  Δ says, it’s logical for the hypnotist to replicate an experience I know about.  Court:  your defense doesn’t control the case; it’s admissible even though it doesn’t rebut your defense. 

d. Jones v. Clinton.  Character evidence is not admissible in civil cases, so could Paula Jones bring in the Lewinsky stuff against Clinton?  She offers it as evidence of MO; court excludes it because it’s consensual and highly prejudicial.

e. Employment discrimination cases:  P wants to introduce bad acts against other people to show intent.  These will generally be admitted. 
f. Habit
i.  R. 406: Evidence of habit or routine practice is relevant to prove that the individual acted consistently on a specific occation. 
ii. Tenth Rule of Character Evidence:  Evidence of habit is admissible to show that conduct conformed to habit. 

iii. Conditions for admission as habit evidence

1. Evidence must meet the definition of habit (a regular response to a certain repeated situation)

2. Habit must be tied specifically to conduct in this case

3. Excluded common-law requirements

a. that evidence of the routine practice of an organization be corroborated as a condition precedent to its admission into evidence (corroboration goes to sufficiency)

b. The requriement that such evidence be admitted only in the absence of eyewitnesses

iv. Character vs. habit

1. Habit evidence considered to be of greater probative value.  A person doesn’t always act in accordance with a character trait, but will nearly always act in accordance with habit. 

2. The more particular and the more regular the performance of an act, the more likely it is to be regarded as habit. 

v. The prior rules actually make it clear that habit is admissible; this is redundant. 

vi. Prof example:  P wants to collect on fire insurance.  Insurer says, you were smoking in bed.  Δ proves that P had a habit of smoking bed, from which jurors can infer that he was smoking on the night in question.  This could, of course, also be proved via eyewitness testimony. 

vii. Prof example:  Δ charged with breaking into a car parked on a public street; claims that he was just opening it to lock it.  Govt proves a habit of locking the door.  Habit evidence is not limited to the defendant. 
viii. Halloran v. Virginia Chemicals (292):  Δ wanted to prove that P had a habit of handling chemicals in a careless manner.  A general proof of careless habit won’t be acceptable, but proof of more specific conduct will be. 

ix. Corporate habit:  greater emphasis placed on the routine nature of the activity than on its particularity; there is not the same problem of drawing a line between genral and specific qualities that exists with natural persons.  The habit/character distinction has less significance with organizations. 

x. Perrin v. Anderson (296):  the uy with the habit of reacting violently to police. 

xi. Proof of habit:  best evidence is by a witness who has personal knowledge of the conduct of the relevant actor on numerous separate occasions.  
g. Cases on sexual misconduct
i. Rs. 412-415

ii. R. 412:  Provides protection against the disclosure of the victim’s past sexual behavior. 
1. Rationale for the rule:  removes a disincentive to pursue rape claims. 

2. What’s inadmissible?  Any evidence offered to prove that any alleged victim engaged in other sexual behavior or the alleged victim’s sexual preddisposition. 

3. Exceptions:

a. Criminal cases:  

i. someone else was the source of the physical evidence

ii. To prove consent (past sex w/the accused)

iii. Evidence the exclusion of which would violate the Δ’s constitutional rights

b. Civil cases

i. Probative value of the evidence is weighed against emotional harm suffered by the victim. 
ii. Probative value must sbustantially outweigh the emotional harm, prejudicial effect, etc. Still backstopped by 403, but reverse the burden. 

4. Judd v. Rodman:  the case about the stripper who claims she got herpes from Rodman. 

a. Civil case, so everything is balancing.  Judge allows alternative perpetrator evidence.  Judge allows proof that she’s an exotic dancer as a reponse to her claim of emotional harm. 

5. No interlocutory appeal for these, but it might happen by statute. 

6. What constitutes sexual behavior? 

a. False complaints:  “activities of the mind.”  Courts are almost unanimous on this.  Academic literature argues that this is more like fraud.  DC says most of these would already have been excluded. 

iii. Specific issues in criminal cases.

1. The right to an effective defense.  Δ must argue that this evidence is critical to his defense and that the rape shield law doesn’t make much sense as applied in this particular context. 

2. US v. Bear Stops:  Court held that the Δ in a sexual abuse case could introduce evidence of other sexual assaults against the CW in order to provide an alternative explanation for the AV’s character traist (identified as common in abused children) and to provide an alternative explanation for physical evidence.  

a. Appellate court held that the limits placed upon the right to confrontation were disporportionate to a concern to protect the witness from retraumatization; a sanitized line of questioning could have been used. 

b. Note that the rape shield law doesn’t make sense here, because this was a prior victimization. 

3. Olden v. Kentucky:  Victim claims that aΔ raped her on a drive; Δ wants to introduce that her BF, with whom she lived IN SIN was standing on the front law when they arrived. 

a. What’s this probative of?  Motive to falsify. 

b. Prejudicial effect?  Promiscuity.  But court says that because it’s not used that way, it’s okay. 

4. Woods v. Alaska:  CW told Δ over dinner that she had done porn before.  He claims the sex was consensual; she says it was rape.  He must argue right to an effective defense to get around this. 

a.  P argues that it shows a “free and easy attitude towards sexual activity.”  Court finds the probative value of this claim to be low. 

b. P argues mistake of fact:  he thought there was consent.  Court once again finds the probative value to tbe low. 

c. Woods argues that the rule is intended to protect the victim’s privacy, and she doesn’t have the privacy interest.  Court says that the prejudicial effect is too great, and the evidence isn’t critical to his defense. 

iv. R. 413-415:  Evidence of similar crimes by perpetrator. 

1. These rules were directly enacted by Congress, and do not require a not-for-character purpose.  Thus, propensity evidence is basically allowed, without limiting instruction. 
v. A 403 objection is retained, because otherwise you’ll have due-process issues. 

1. Issue is how probative it is of propensity.  

vi. United States v. Lemay (319).  Deos admission of prior acts of child molestation under R. 414 violate the Δ’s constitutional rights? 

1. Court says that the 403 test is sufficient to protect Δs in this case. 

vii. Misc:

1. Sex ciminals are not a suspect class.

2. There is an evidentiary embalance (permissive admission of past convictions, bar on admission of past sex), but that’s not an issue. 
III. Opinion testimony
a. Lay opinions
i. What can lay witnesses testify to? 

1. Facts, sometimes to opinions, even though they’re not supposed to.  At common law, they weren’t allowed to but in practice they do bc of the difficulty of separating fact from opinion in a meaningful way. 

2. Admitted lay testimony:  they were in love, he was angry, he was running fast, it was speeding, etc.  Mental condition, but not psychiatric diasgnoses. 

3. US v. Rea (417):  State of mind of another.  Court:  a witness must be able to identify the objective elements that led him to form his belief, otherwise it won’t be admissible bc it’s just telling the jury what to decide. 

4. Identity:  lay witness has been allowed to help idnetify the voice of the defendant on an audiotape.  This was permitted bc the Δ wasn’t going to testify.  A lay witness won’t be allowed to help make a visual ID, though, because the jury can do that themselves. 

ii. What are the standards?

1. Must be rationally based on the perception of the witness

2. Helpful to a clear understanding of the witness’ testimony or a fact in issue

3. NOT scientific/technical/specialized

iii. The ultimate issue

1. Testimony that “embraces” the ultimate issue isn’t excluded, except that expert witnesses as to mental state can’t testify as to mens rea. 
iv. Sufficient personal knowledge:  Gorby v. Schneider Tank Lines (412).  A lay witness, though a driver with 29 years’ experience, couldn’t testify that another driver did everything possible to avoid an accident, because he didn’t know the safety features of the vehicle. 
v. Reasonable inference:  Lay witnesses are allowed to draw reasonable inferences. 

vi. Intent:  A lay witness can testify as to another’s intent

vii. Ultimate issue:  Kostelecky v. NL Acme Tool (422).  Court admitted testimony by a witness that P’s injury was due to his own negligence and could have been avoided.  Appeals court reversed, because nothing set it apart from mere testimony as to the ultimate issue. 

1. Prof. example:  a murder witness can’t testify that the murder was committed “with malice aforethought.” 

2. Prof. example:  a witness can testify that the P was discriminated against, because this doesn’t necessarily have a legal meaning.  Basically, if the witness isn’t trying to track the language of the statute it’s probably fine. 

3. US v. Koon:  LEO’s testimony that he planned to report a use of excessive force isn’t ultimate issue testimony, but rather an opinion.
viii. Short-hand rendition:  US v. Yazzie (413).  Witnesses in statutory rape case allowed to testify that their observations of the minor led them to believe her to be between 16 and 20.  How does this assist the jury?  An age assessment is intuitive and context-dependent. 

ix. Qualification of lay witnesses:  You don’t always have to establish particular knowledge, esp. if it’s a common-knowledge thing. 

1. US v. Hoffner (411):  Δ accused of writing quaaludes prescritions for money; wanted to call his secretary to testify that there was a proper medical purpose.  However, she was outside the room and therefore had no personal knowledge of what they said or what problems they reported to the doctor. 
b. Expert opinions
i. Reliability
ii. Expert witnesses in lay witness clothing
1. Lay witnesses and expert testimony

a. US v. Figueroa-Lopez (424).  Δ objected to testimony from LEO that his behavior was consistent with that of an experienced drug trafficker. 

i. Error was harmless.  Experts are allowed to testify that a Δ’s behavior is consistent with that of an MO.  The difference between lay and expert testimony matters, because lay witnesses can only testify based on their own perception.  However, in this case, the error was harmless bc they could have been qualified as experts. 

b. R. 701 specifically amended to exclude subjects w/I the scope of R. 702 from lay testimony.  
iii. Underlying information used for basis
1. R. 702

2. The old test:  the “general acceptance test”.  Frye v. US (443).  Even if the expert is qualified, he must be relying on scientific methods generally accepted as reliable in his field.  

a. Still the rule in NY, CA, and some other states

b. Judge doesn’t determine if the expert is reliable; just counts heads and keeps it out if the scientific community is divided.  Disputed methods may, at some point, become generally accepted. 

c. Policy issue:  this is a very conservative test.

3. The reliability test:  Daubert v. Merrell Dow Pharmaceutical (444).  Claim that a drug manufactured by Dow had caused birth defects in two children.  Δ put on an expert who had done metanalysis of studies and found no effect.  Ps wanted to introduce evidence from eigh experts who had reanalyzed existing data in the light of in vitro and in vivo studies on animals, but the trial court excluded it. 
a. SCOTUS:  

i. The FRE have superseded Frye.  The common law is useful as a background principle for interpretation of the rules.  However, where the common law and a Rule of evidence collide, the Rule (which is a statute, must prevail).  Rule 702 specifically speaks to scientific testimony.  The Rules must be read as an attempt to relax the traditional barriers to opinion testimony and as having a “liberal thrust.”  The “general acceptance” test is to “austere.”  

ii. Under Rule 702, testimony must be both relevant and reliable.  The expert may testify only to ‘scientific knowledge’ which establishes a standard of evidentiary reliability.  The fit of the testimony is key:  it must be relevant, not just reliable. 

iii. A judge with a proffer of expert scientific testimony must determine at the outset if it is a) scientific and b) will assist the trier of fact to understand or determine a fact in issue. 

1. How thoroughly the fact/theory/technique has been tested will be helpful to the determination whether or not it is scientific knowledge.

2. Peer review and publication are also pertinent considerations.  Publication isn’t the sine qua non, but submission to the scientific community in some form or another is. 

3. The known or predited rate of error, existence and maintenance of control standards should ordinarily be considered. 

b. Basically, the question was whether 702 incorporated Frye.  Frye was around at the time, but its language wasn’t incorporated.  Furthermore, it’s a generous standard on its face, and has a liberal thrust that seems incompatible with Frye. 

i. An expert’s methods can result in admissible expert testimony even if not generally accepted. 

ii. Testimony must have some objective aspect that can be assessed by the judge.  This complicated things for judges. 

4. The Daubert Factors
a. To be heard at a Daubert hearing

b. Verifiability:  Is the theory falsifiable?  What this really means is “objective.”  Some objective standards allow the trial judge to asses whether this expert is relying on a reliable methodology.  Experts will usually have to testify as to how they came to that conclusion. 

i. Prof example:  If an expert claims he’s come up with a test for something, but can’t replicate how it was done, that won’t fly. 

ii. Prof example:  P claims that her cataracts are caused by living near a radiation source.  Her expert claims he can tell a radiation-induced cataract from a normal one.  That’s not going to get in. 

iii. Prof example:  If you don’t use an existing technique, then your conclusions will be drawn into doubt. 

c. Peer review:  It might be your own test, but if it’s reviewed by peers, it looks more objective than subjective.  If it hasn’t been peer-reviewed, that’s a negaitve factor.  It’s not that the expert must have written the study:  he can rely on peer-reviewed studies.  Can collagen injections casue lupus?  You can rely on other people’s studies. 

i. Peer review has arguably declined in importance because Daubert resulted in the explosion ofpeer-reviewed journals to provde a venue for this stuff. 

d. Rate of error/protocols:  Can you determine how often this method is wrong?  Can you determine whether the method works the same way every time?  If there’s an indication that this test works the same way every time, that’s a factor.  If you can show a rate of error when it’s done that way, it’s a factor. 

i. This is why polygraph testing remains unaccepted after Daubert:  it’s not standardized and it’s difficult to standardize; assessing rate of error is difficult; it can be beaten. 

e. General acceptance of reliability:  This is the Frye test.  But here it’s just one of a number of factors in a general assessment of reliability. 

f. Admissibility requirement:  you must convince the judge. The gatekeeper role requires the judge to make a decision about reliability.
5. Cutting-edge testimony under Daubert:

a. US v. Ferri.  Shoeprint left at the scene of a crime.  Matching shoe not found in the house of the suspect.  Expert claims that she can analyze shoe prints and that your wear pattern is as unique as your fingerprint.  High rate of false negatives, but low rate of false positives.  This was admitted over a lack of general acceptance. 
6. Appointed experts:

a. Judges are reluctant to appoint experts to testify, because it undermiens the adversary system.  No funding from govt. for civil cases.  R. 706 allows the judge to put the expense on the parties.  But it gets complicated. 

7. Analytical gaps:
a. General Electric Co. v. Joiner (450).  An appellate court should use an abuse of discretion standard to review a trail court’s decision to admit or exclude expert testimony under Daubert.  
8. Animal studies:

a. Can’t rely on animal studies when human studies are available.

9. “Fit”:  The fit doesn’t have to be precise, but ti does have to be pretty good. 

10. Specific causation:  The fact that something can potentially cause this isn’t enough to prove that it did cause this specific injury.  The landscaper with the napalm/ “prior stupidity” case.  

a. Westberry v. Gislaved Gummi Ab (458).  P was a worker at a plant that handled rubber gaskets covered in talc.  He developed severe sinus infections and sued, arguing that the talc exacerbated his pre-existing condition.  His treating physician provide the primary testimony as to the link between the two. 

i. Court:  differential diagnosis as the basis of the finding was okay.  The inability to produce studies, etc., as to the effectiveness of differential diagnosis doesn’t doom his testimony, so long as he’s done this in the way that he’s supposed to. 
b. Black v. Food Lion:  P falls in a grocery store and hits her head.  She’s later diagnosed with fibromyalgia.  Doctor says he ruled out all the other causes and this is the only one left.  But there are no known causes of fibromyalgia, so this doesn’t fly.  
11. Temporal connection:  can be part of your argument, but won’t be dispositive. 

12. Alternative design testimony:  Typically, if an alternative design hasn’t been tested, then the expert won’t be permitted to testify under Daubert.  

13. Non-scientific expert testimony:  Kumho Tire co. v. Carmichael (464).  The gatekeepr function of the trial judge applies to all expert testimony, not just to scientific testimony.  The rationale underlying Daubert applies to all expert testimony.  The distinction bw scientific and technical, in any case, would be impossible to police.  The trial judge is to apply the Daubert factors flexibly, as makes sense in light of the case, and his decisions will be reviewed for abuse of discretion. 
a. Must be speaking on the basis of knowledge

b. And have used reliable methods
14. 2000 Amendment codifies the post-Daubert caselaw
a. Three-step process for judge:  1) sufficient facts or data, 2) reliable principles and methods, 3) reliable application. 

b. Cases decided under the amendment:

i. Blevins v. new Holland north America (481)

ii. Lennon v. Norfolk and Western Railway Co (482). 

15. Expert testimony on probability:  complex for a number of specific reasons. 

a. People v. Collins (484) (57). 

b. Kammer v. Young (490) (57). 

c. Use of statistics in apportioning liability:  the DES exception

d. Statistical evidence is rarely sufficient in of itself to prove the case.  See 493-94
iv. Qualifications
1. R. 702:  Experts must be qualified.  There’s no bright-line principle.  It depends on what the expert’s going to testify to.  

a. Low-rent experts are common.  Jury will assess the qualifications; it’s rare for a judge to actually find it inadmissible. 

b. Berry:  lawsuit against the PD claiming excessive force and policies that contributed to it; expert had never run a police department in a major urban center.  He was excluded under 702.
c. Another issue:  when an expert is qualified for one subject but testifies as to something else. 
v. Proper subject matter
1. What may an expert rely on? 

a. R. 703

b. A fairly liberal rule in terms of sources.  Doesn’t have to be personal knowledge—can rely on outside information, so long as it’s the kind of information that other experts in the field would reasonably rely on. 

i. So a doctor can rely on X-rays taken by others, a fire investigator can rely on reports from police, etc. 

c. Limits:  Paoli.  Ps allege their injureis were caused by living near PCB-filled RR yard.  Doctor went and interviewed lots of people but never interviewed the patients or looked at their records. 

d. The 2001 Amendment:  if the expert is relying on otherwise inadmissible information (which is allowed) and is going to disclose it to the jury, a blaancing test must be pplied.  Probative value must sustantially outweigh the prejudicial effect.  REVERSE 403 test.  The judge may let you rely on it but not disclose it to the jury.  CHECK THIS. 

2. Is this something that will assist the jury? 

a. If the jury would know what’s going on without being told by an expert, then you don’t need the expert. 

b. Prof example:  Δ possessed a bunch of pure heroin, P wanted to call an expert to testify that this amount and purity wasn’t common for personal use.  That was allowed. 

c. Economic valuation:  NY housewife wants to call an economist to value her services in a divorce case.  Δ says that this is common knowledge, but court allowed it because the jury isn’t used to putting a monetary value on this.  If it would assist some jurors, it’s allowed. 

d. Identification evidence:  Most courts do not allow experts to testify as to the problems with visual IDs, but the 3rd and DC circuits do. 

e. Memory evidence:  Judge didn’t allow it. 

f. Credibility experts:  No.  Credibility is for the jury. 

i. Nimely:  Testimony that there was an optical illusion that the suspect was holding a gun was held to be veiled credibility testimony. 
vi. Ultimate conclusions and intent in a criminal case
1. R. 704:  Testimony on the ultimate issue may be allowed by both lay and expert witnesses.  Common law barred all testimony on this. 

2. Example:  is a potato gun a firearm?  P was allowed to call an expert, bc this was so hard for the jury to understand. 

3. R. 704(b):  Experts can’t give ultimate issue testimony as to mens rea.  This is a post-Hinckley rule, in which the expert appear to be testifying that he was criminally insane and the jury bought it.  DC doesn’t like this rule:  judges are already keeping out most of it bc it’s not helpful to the jury. 

a. US v. West:  Guys pleads insanity as a defense to bank robbery.  Govt. shrink allowed to testify that he’s crazy, but can’t testify that he was sane when he committed the robbery.  Unfortunately, this is what Congress intended.  

i. So this type of testimony is framed as a hypothetical. 
IV. Hearsay, step 1:  is the evidence subject to exclusion?
a. Defined
i. Four basic reliability problems

1. Insincerity

2. Imprecision/ambiguity

3. Perception

4. Memory

ii. The person making the statement will not be presented—someone else is testifying. 

iii. Origin of the rule:  The Raleigh case.  A sea captain testified that he heard two guys talking about how Raleigh planneed to kill the king.  The guys making the statement weren’t presented to be cross-examined.  Hearsay rule basically says that if you’re going to lie, you have to do it in person. 

iv. Reason for the rule:  Jury is unschooled at trying to assess the veracityof hearsay.  However, the hearsay rule still applies in bench trials. 

v. An out-of-court statement, offered for its truth.  
vi. The hearsay process

1. Is it hearsay?  Not every out-of-court statement is hearsay. 

2. If it is hearsay, is there an exception for it? 

3. CRIMINAL CASES ONLY: If it fits an exception and can be admitted, does it violate the 6th Amendment confrontation rights of the defendant? 

4. Apply other admissibility rules (403, frex)

vii. US v. Brown.  Tax perparer is charged with knowingly assisting taxpayers in filing fraudulent returns.  He told taxpayers to take a high number of charitable deductions.  IRS agent testifies at trial:  I investigated 10 of the clinets, and the deduction on each of their 1040s was vastly overstated.  Defense counsel objects:  the statements the taxpayers made about their actual charitable contributions are hearsay. 
1. Follow-up:  the agent goest to the taxpers and says, don’t tell me anything!  Just give me your receipts.  This is hearsay, because the taxpayer is implying through ation that these are all of the contributions that he made. 

b. Offered for truth
i. Prof example:  survival suit, trying to claim for suffering of a plane crash victim before death.  Need to prove she was alive, so they produce an eyewitness, who says that she said, “I’m alive.”  This is not hearsay, because it’s not offered for the truth of the statement but merely for the fact that she spoke. 
ii. Words of independent legal significance:  If you say, I guarantee the laon, it doesn’t matter if you mean it or not—the statement triggers the rights and liabilities regardless.  Not hearsay. 

iii. Effect on the listener: 

1. McClure v. State (519):  Provocation is a defense to murder.  Δ wants to testify that his friend told him his wife was sleeping around.  The friend doesn’t have to testify, because it’s not offered for the truth of the statement that she was sleeping around, but rather for its effect on him. 

2. Prof example:  Sheriff sued in § 1983 action for wrongful arrest.  Testifies that the victim told him she was sexually assaulted by the P.  That is not hearsay, because it’s not offered for its truth, but for its effect on him—giving rise to probable cause for the arrest. 

3. Vineyard (517):  The funeral-home slippery ramp case.  In this case, it’s offered for notice.
4. Typical criminal case:  Anonymous informants called the police and said that some guy had drugs.  Govt. wants to produce out of court statemetns from unproduced accusers.  If the statemetns are offered as proof that the Δ was dealing drugs, they’re hearsay.  If they’re offered to explain the officer’s activities in the case—why he went there, frex—then it’s okay.  Most courts would not allow these out of court statements, however, unless the legality of the arrest is in issue. 
5. Freeman:  Δ bought a bag of counterfeit currency from 

iv. Other things that aren’t hearsay
1. Statements offered for falsehood.  Martha Stewart case.

v. Limiting the impact of statements offered not for their truth:  Bc statements not offered for their truth will often be taken for their truth by the jury, limiting instructions must be used and R. 403 calculus is important. 
vi. Context matters.  

c. Implied assertions
i. Implied vs. express assertions.  If you’re offering a statement for the truth of the implication, the question is whether the declarant intended to communicate that implication.  If the intent was to communicate that implication, it’s hearsay.  So in Wright, under an intent-based test, the question would be whether writing a letter about your vacation to your uncle is a demonstration of probably intent to communicate the competence of your uncle.  Under the federal rules view, this isn’t hearsay, because the probable intent is not to communicate a belief in competence. 

ii. The 9/11 example:  Bush cabinet took commercial flights. 

iii. Zenni (531):  is placing a bet intended to communicate that this is a betting parlor?  No.  The purpose of the call is to place a bet.  So this isn’t hearsay.  Note that it’s what you intend to communicate, not what you may collaterally communicate. 
1. Unreliability risk lower bc things you unintentional communicate aren’t intended as lies. 

iv. Prof example:  Person charged with beating someone to death with a 100-pound rock.  Says he’s too weak to lift the rock.  Offered:  a statement from Δ’s acquaintance,in which he says that the Δ is as “strong as an ox.”  Govt says, we’re not offering it for it’s truth!  We know that he’s not actually of the strength of an ox.  But the intent of the speaker is to convey strength, so this is hearsy. 

v. Prof example:  Robbers caught w/I 10 minutes; as one of them is being stopped, he says, “how’d you guys catch me so fast?” Court found that this was intended to communicate guilt and was therefore hearsay (the robber who said it isn’t the one on trial). 

vi. Prof example:  Sexual assault case.  If the child starts playing with dolls and autonomously recreates the abuse, then it’s not hearsay.  If the child is asked to demonstrate what happened and plays with the dolls, it’s hearsay bc it’s inteded to communicate in response to a question.  
vii. Prof example:  A guy named Bilbo is accused of doing some crime.  The govt has to prove that the Δ is named Bilbo.  Calls a LEO, who testifies that Bilbo was sitting on his stoop, and lots of people came up to him and called him Bilbo.  This is not hearsay, because the intent is to say hello.  But if someone introduced him to someone else as Bilbo, that would be hearsay. 

V. Hearsay, step 2:  does an exemption/exclusion apply?
a. Exclusions
i. Prior statements of testifying witnesses
1. Inconsistent statements
a. R. 801(d)(1)(A). These may be introduced if given under oath and the person is there to testify.  

i. Original draft included all prior statements, but Congress wanted to focus to be on more reliable statements.  

ii. But!  Statements not made under oath may be introduced to impeach a witness.  Jury will be limit to the use of the information for credibility of the witness only.  
2. Consistent statements
a. R. 801(d)(1)(B)

b. Witness is called.  “Did you see the murder?”  “Yes.”  “Have you told anyone this before?”  “Yeah, I told lots of people.”  The latter statement is hearsay, but you want to introduce it to show that his story hasn’t changed. 

c. These may ONLY be introduced to rebut a charge of recent fabrication or improper influence/motive.  Desire to keep the focus on in-court statements. 

d. Generally not allowed because a liar can generally manage to be consistent all along.  The witness is assumed to be credible, and thus “bolstering” is not allowed. 

e. Prof example:  Δ’s charged with hitting a pedestrian; the car is dented and has the victim’s DNA on it.  At trial, the Δ says that his car was stolen.  On cross, the P will ask if he reported the theft, implying that this is a recent fabrication.  In that situation, a certain prior consistent statement( that he reported it) would rehabilitate the witness.   But, the statement must be made prior to the event, when the motive to falsify had not yet arisen.  
i. You can rebut a charge of motive to falsify with prior consistent statements, so long as made before the motive to falsify arose. 

f. Tome v. US (551):  Charge was that the witness had a motve to falsify her sexual abuse allegation.  She wanted to live with her mother.  At the time her prior consistent statements were made, she’d already developed the interest in moving away from her father. 
3. Identifications
a. R. 801(d)(1)(C) (562). 

b. Prof example:  A bank teller makes an ID in a line-up of a bank robbery.  In order to avoid hearsay, you’ll bring her into court to make the identification there.  She’ll also testify that she identified him before.  She’s subject to cross-examination, which is why this is allowed. 

c. Prof example:  First WTC bombing.  Gas jockey from NJ identified two of the alternate jurors as the defendants.  P then called a witness who testified that the gas jockey had ID’d the defendants at the line-up.  Successful in-court ID is not necessary for introducing a prior identification.  

d. US v. Owens (563):  Prison guard whacked with a pipe; IDs Owens as the assailant before he passes out.  At trial, he can’t remember bc of the brain damage.  in fact, he can’t even remember making the first ID.  Does that count as being available for cross?  Court allows it:  his inability to remember is a weakness that the jury will definitely see and recognize.  You’re not guaranteed a good cross, just an adequate one. 

i. You make inroads into credibility when a witness admits lack of memory.  

ii. Of course, in Owens’ case, the witness doesn’t remember bc he was hit in the head with a pipe. 

e. Prof example:  Split personalities (68). 
ii. Admissions

1. Personal admissions
a. R. 801(d)(2)(A). 
b. We allow admissions, because you have no one to blame but yourself. 
c. Prof example:  Δ is charged with a a murder in Brooklyn.  he wants to introduce evidence that he told someone that on that day, he was selling drugs in Buffalo.  Can the Δ admit his own prior statements.  No:  Admissions are statemetns made by the party that are offered by the party-adversary.  Admissions are offered against you, never by you.  Exculpatory parts of inculpatory statements are usually excluded. 
d. R. 106:  The Rule of Completeness. 
i. Serves as a limit on how much the govt can edit a statement to make it inculpatory.  If the party presenting the statement has made a selective presentation that is in fact misleading, the other party may admit the rest of it so long as the omitted portions can rectify the misrepresentation. 
ii. Prof example:  Δ is charged with being a felon in possession of a firearm.  He’s found in a house; gun is found in the house, but Δ was asleep in the bedroom and the gun was in the kitched.  Δ says, the drugs were mine, but I don’t know anything about the gun.  Govt admits the drug statement (under 404(b)).  But the statement is misleading, so the rule of completeness allows the rest of his hearsay statement to come in. 
e. Mahlandt (575):  “Sophie bit a child.”  It’s hearsay, but it’s a personal admission.  Poos argues that it’s not a personal admission because he didn’t actually see the bit himself.  He’s relying on the admissions of others.  If he were a witness at trial, he wouldn’t be allowed to testify, but admissions aren’t based on reliability, but rather on the adversay theory of litigation.  If you maek a statement without personal knowledge and it’s used against you, that’s your problem, not the court’s. 
2. Adoptive admissions
a. R. 801(d)(2)(B). 
b. Individual doesn’t make an admission, but adopts the statement of another.  If you adopt someone elss out of court statement and make it your own, it’s as if you’d said it. 
c. US v. Hoosier (572).  You can adopt by silence, the assumption being that you’d have a good reason to deny it.  Isn’t this highly circumstantial, however?  The proponent will have to establish that you were in a position to hear it.  In Hoosier, they’re all standing around a table and sicussing it.  
d. Police officers:  silence doesn’t constitute an admission while talking to a LEO.  This is bc of Miranda. 
e. Flecka:  Customs officials seizing a boat in a drug raid.  Compatriot says, “We’re in trouble now!”  Is silence an adoption?  No, not just bc cops are there, but regardless, you’re in trouble even if you’re innocent. 
f. Beck:  Reckless driving case.  Δ was tending to a dying friend when accused of causing the accident.  Not an adoptive admission, bc the circumstances were such that denial would be implausible. 
3. Agency admissions
a. R. 801(d)(2)(C).
i. The Speaking-Agent Rule:  straight out of the doctrine of agency.  If agents end up hurting you, you take the consequences. 
ii. Doesn’t cover any agent, just speaking agents, 
iii. Translators:  if you designeate an agent to translate, their statements become your statements.  Typically this is a simple situation, not an official contract of some type.  how do you know that the translation is accurate?  That’s one of the risks of agency.  The authorization, btw, doesn’t have to mean that you chose the translator. 
1. DaSilva:  DaSilva’ luggage searched at customs; a sealed ocffee can full of cocaine is found; DaSilva speaks Spanish,; there’s no official translator.  They make a PA announcement for anyone who can serve as a translator.  DaSilva asks if the person can translate, the person says yes.  The defendant assumes the risk of inaccuracy. 
a. But if the translator is a travelling companion facing possible criminal liability, his statements won’t be allowed in.  
iv. Attorneys:  the classic speaking agents.  Implicit authorization of the attorney to speak for the client. 
1. US v. McKeown (582):  Damaging evidence gainst McKeown is a copy with serial numbers and such on it.  Govt argues that this copy was made at McKeown’s personal office, thereby tying him to the criminal activity.  Δ says that they’ll call an expert to prove that it couldn’t have come from McKeown’s copier.  Case gets mistried.  On the second round, McKeown claims that the copy was made on his copier but could have been made by lots of people. 
v. Prof example:  a guy’s deplaning and falls of the jetway.  The technician runs over and says, Sorry!  Our fault!  That’s not an agency admission, because he’s not authorized to speak for them. 
b. R. 801(d)(2)(D):  Staements made by agents about matters w/in the scope of their employment. 
i. Must show the subject matter of their employment and demonstrate that this was something w/in that.  You must still be employed by the company at the time that you make the statement, though you don’t have to be working at the time.  Statements made after you leave the employment of the principal aren’t admitted. 
ii. Those statements can be offered against you and against your principal. Mahlandt. 
iii. Hill v. Spiegel (579):  P got faired from his job and wants to introduce testimony from lots of people that he was fired for an impermissible reaon.  But the witnesses didn’t have hiring and firing ability, so this wasn’t w/I the scope of their employment. 
iv. Pappas v. Middle Earth Condominium Ass’n (581):  Guy slips on ice, calls condo ass’n to complain, shortly thereafter a maintenance guy comes out to clean and makes a statement about the ice.  Δ argues that you have to prove bya preponderance of the evidence that this was actually someone that they hired.  But it’s implied by the circumstances. 
4. Coconspirator statements
a. R. 801(d)(2)(E).  

b. Statements by co-conspirators can be admitted against the party that conspires with them.  If an act by your co-conspirator is your act, a word by your co-conspirator is your word.

c. “In furtherance of…” requirement:  So not just any random statement.  Most statements that are offered will celarly be in furtherance of the conspiracy. 

i. Ianello:  Tony Provenzano’s staetments offered against Matty Ianello.  tony’s at dinner and he tells someon at the restaurant all about his day o’crime with Matty.  This was found to be in furtherance because morale in the conspiracy was low and Tony was trying to bring up morale. 

ii. Haldeman:  Watergate case.  Every Staurday night, they’d meet in the Oval Office and make sure they’d accomplished their conspiratorial goals for the weeks. 

d. “In the course of…” requirement:  If the conspiracy is over, then acts/statements of former con-conspirators don’t count against you. 

i. Difficulty is demonstrating that you’ve withdrawn. 
ii. Prof example:  Two guys conspire to rob a bank.  After the robber, one says to the other that the teller saw him.  The other one says, Let’s kill the teller.  Is that during the course of the conspiracy?  Cover-up crimes are only part of the conspiracy if they occur before the money gets divided. 

iii. This requirement rarely get raised, because the nature of conspiracy is different now—RICO, CCE.  

iv. Withdrawing from a conspiracy.  US v. Persico:  Persico is taking part in a criminal enterprise.  He’s arrested and incarcertaed and not allow to bail.  Does incarcertaion constitute withdrawal from a conspiracy?  No. 

1. US v. Patel:  govt claims Patel is importing drugs in false compartments.  Patel says someone else is using him and he’d be delighted to help the gov’t finger the bastards!  On the phone, the contact’s statements directly implicate Patel.  Patel claims that by cooperating he had withdrawn.  But he hadn’t notified the co-conspirators, as required by law.  

e. Membership in the conspiracy

i. The most complicated aspect.  Demonstrating that they were part of a conspiratorial association helps. 
ii. The judge decides if the conspiracy exists, because it’s an admissibility requirement. 
iii. What standard of proof does the judge employ?  Something less than reasonable doubt. 

1. Bourjaily (586):  Preponderance fo the evidence standard.  The prosecutor must how that it’s more likely than not, basically.  The function is different, because it’s not a guilt/innocence finding. 

iv. In big, complicated conspiracies, the judge can forgo a hearing because of the complexity. 

1. If it ends up not being a conspiracy, though, the judge has to declare a mistrial. 

2. Judge does not tell the jury that he found conspiracy by a preponderance of the evidence. 

v. The judge may consider the hearsay statement in determining whether the conspiracy exists in order to admit the hearsay. 

1. Bourjaily (586):  IN cases where the other conspiracy evidence is thin, the hearsay becomes an issue.  

2. Gibbs:  Gibbs the Δ, allege co-conspirator is longtime friend Quinn.  Quinn is definitely involved in an MJ conspiracy.  Is Gibbs part of the conspiracy?  Lots of hearsay statements are basically the only truth. 
3. Silverman
f. Relationship bw agency admissions and co-conspirator admissions

i. City of Tuscaloosa v. Hacros Chemicals (597):  Chlorine price-fixing case; P wanted to call friends of the president of one of the companies to testify that he’d made statements about price-fixing.  First question:  could the president’s statements be admitted on behalf of the defendant corporation?  Second question:  could the friends’ testimony be admitted?  Court says that the president is clearly an agent, but his statements to the friends don’t get in, because you must make the co-conspirator statements to other conspirators.  
b. Hearsay Exceptions
i. Exceptions dependent on declarant unavailability
1. Unavailability defined
a. Privilege:  US v. Pelton & Rich (606).  Mann Act prosecution.  Trafficked woman whohad testified before a GJ refused to appear at trial.  P argued that she was unavailable due to an intention to invoke her Fifth Amendment rights.  A witness must come to court and invoke the privilege to be held unavailable. 
i. Does not apply to defendants. 

b. Refusal:  Persistent refusal to testify in the face of an order of the court.  The order will usually be given in a close-door hearing. 

c. Lack of memory:  US v. Amaya (610).  Declarant, whose incriminating statements in a drug prosecution were tape-recorded, suffered memory loss in a car crash.  Court:  ‘establishment of permanence as to the particular illness is not an absolute requirement…no guarantee that [the witness] would ever recover. 

d. Physical or mental illness or infirmity:  US v. Faison (613).  Δ was in the hospital for treatment of a heart condition.  Court:  right to a speedy trial must be balanced explicitly with the projected recovery of the witness in making the unavailability determination. 

e. Absence:  the declarant is absent and no one can find him or use process to get him. 

f. If the proponent procured the absence of the declarant, the declarant is not unavailable.  
2. Prior testimony
a. R. 804(b)(1).  
b. Party against whom the evidence was offered must have had opportunity and a similar motive to develop the testimony in the prior proceeding. 

c. What the rule covers:  any tstimony under oath, not just trial testimony.  Covers depositions, etc.  But NOT GJ testimony, because the defendant isn’t present at a GJ and has no right to an attorney, etc.  Therefore, 804(b)(1) can’t apply to statements that inculpate the Δ at the GJ. 
d. Who can the testimony be offered against:

i. Prof example:  plane crashes in a field and kills a bunch of people.  Bystander sees, via the window, that the pilot’s not paying attention.  Second trail; witness isn’t available.  Can this be admitted?  Is the motive/opportunity of the plaintiff the same as in the first action? Yes.  If the damages were vastly different or something, it might be another story. 

ii. If P1’s cross-examination was as good as P2 could have done, then we’ll admit it. Must demonstrate that a relative area of inquiry wasn’t brought up.  No identity of party requirement.  Was the opoprtunity the same?  Was it a good opportunity? 
iii. In civil actions, it may be offered against a successor in interest, but in criminal actions, it can only be offered against the same defendant. 

e. In the matter of Johns-Manville Asbestosis Cases (622):

i. When the first asbestos case was brought, it was a fact issue whether asbestos was dangerous.  Palintiffs proved this via the testimony of a former Manville doctor who knew the company knew it to be harmful.  Before the second set of trials, the doctor died.  However, the first case was about an end user and the second case was about a worker—the law that applies is different!  But the differences in the case aren’t pertinent to the witness’ testimony, which is about dagnerousness. The Δ’s motive—the challenge the credibility of the claims—is the same. 
1. Third case:  someone wants to offer the testimony against a different asbestos manufacturer.  It gets in because products liability is about the state of the art, not the specific company. 

f. US v. Bailey:  Δ charged w/robbing federal S&L.  As part of his defense, Δ calls an alibi witness—his girlfriend.

i. Subsequent divorce action.  Mrs. Bailey wants to introduce the trial transcript.  Mr. Bailey successfully argued that his motive at the first trial was just to prove that he was with the woman, while at the second one he’d ask follow-up questions to prove they weren’t doin’ it. 

g. Develop the testimony

i. Evidence you brought out on cross, for example, could be brought out against you on direct in a subsequent case.  Has to do with your motives in responding to testimony. 

h. US v. Salerno (628):  only SC opinionon 804(b)(1)

i. Mafia case.  Allegation that for any construction K over $2 million, you wouldn’t get the K unless you paid a kickback to the mafia.  Govt. convenes a GJ and immunizes a bunch of contractors.  Two of them, even with immunity, deny knowing anything about the scheme.  The GJ didn’t believe them, so the prosecutor dismissed the witnesses.  At trial, the contractors declare privilege and get immunized except the two.  In a Brady disclosure, the Δ finds out that they exclupated them before the GJ and asked the P to immunize them so that they could testify.  Govt says no. 
1. 804(b)(1) argument:  at the GJ, the prosecution had a similar motive and opportunity to develop the testimony as they would have if the testimony were offered today.  2d Circuit thought this wasn’t fair—abuse of the immunity power. SC said:  the rule doesn’t mandate fairness.
i. DiNapoli (2d Circuit):  generally, exclupatory testimony at the GJ won’t be admissible at trial.  Possible exception:  in some cases, the indictment will be in doubt and the exculpatory testimony might make the difference.  Then you treat it as a trial-like event. 
3. Dying declaration
a. R. 804(b)(2):  Must believe that death is imminent and must be related to cause or circumstances of death.  

b. Rationale:  you wouldn’t lie on your deathbed!  But DC thinks this is crap:  you might have all kinds of reasons to lie on your deathbed.  People do it all the time.  You relatives might benefit, even if you don’t.  And your statement is unlikely to be a model of accuracy and precision. 

c. Prof example:  A man’s fiancee has been seirously injured and is about to die.  Fiancee and woman’s father are visiting her.  They set up a blinking code.  Fiance is later on trial for the crime, and wants to admit this.  She was having a seizure at the time!  But the approach of the federal rules is that this can be admitted for its truth.  If it satisfies the rules, reliability is presumed.  

d. Prof example:  Δ is charged, in essence, with a mercy killing:  her sister was diagnosed with terminal cancer, nurse came by on regular rounds, sister said, “My sister told me I’d feel better if I took all of those pills.”  Sick Sister dies, Well Sister is charged, and Sick Sisster’s statements are introduced as a dying declaration.  But we wasn’t in belief of her imminent death:  “Swift and certain doom, without hope of recovery.”  (Cardozo). 

e. State v. Quintana (632):  the people-who-don’t-believe-in-God example. 

f. Shephard v. US (634):  Deceased must have had personal knowledge (is this the case about rebutting a suggestion of suicide?).  
g. People v. Nieves (634):  There must be a “settled hopeless expectation that death is near at hand…Among the other factors to be considered by the trial court are the nature and severity of the wound, as apparent to the declarant; whether the person’s condition appeared to be improving or declining when the declaration was made; and, whether any actions normally associated with an expectation of imminent death, such as asking for last rites, disposing of property, or attempting to make arrangements for the care of family members were taken.”  Victim said, “Angel stabbed me and I don’t want to die.”  Court says that no one treated her like she was dying, and “I don’t want to die” meant she didn’t have a settle expectation of death.  DC thinks this is stupid.  
h. Burden of showing awareness of swift and certain doom is on the proponent of the evidence. 

i. Subject-matter:  must be related to the circumstances of the declarant’s death.  So a deathbed confession doesn’t get in.  

j. Personal knowledge:  Roberts charged with murder.  Witness testified that he found the victim, lying shot upon the floor, and the victim said, “Roberts shot me and I’ve got to die.”  But!  Lack of personal knowledge—he was shot in the back.  
4. Statements against interest
a. The statement has to be “so contrary to the declarant’s interest” that a reasonable person wouldn’t have made it unless believing it to be true. 
i. “Joe and I robbed the bank.”  If it’s offered against the declarant, it’s an admission.  If it’s offered against Joe, it’s a statement against interest. 

ii. “Frank and I robbed the bank.”  Exculpatory statement against interest—it’s against my interest and it exculpates Joe. 

b.  First admissibility factors:  statement made under circumstances which would tend to subject declarant to liability. 
i.  Williamson v. US (638).  Only self-inculpatory statements within a larger narrative are admissible as statements against penal interest.  When a declarant is confessiong to law enforcement pursuant to an arrest and implicates another, then it’s not disserving to the declarant.
1. Williamson-type hypo:  I bought drugs last night, but not from Williamson!  This is admissible, because it doesn’t curry favor to tell them that their favorite suspect didn’t do it. 
ii. Katsougrakis (2d Cir).  K owned a diner on Li.  The diner burned down.  When Pos got there, they found someone, burned very badly, in the building, suspected to be the arsonist.  A friend visited him in the hospital, and the arsonist confessed to him that he was paid to do it.  This was admissible, because it’s disserving—implicated him in a crime, and didn’t curry favor.  In fact, it was worse because he admitted to conspiracy and fraud.  Statements made to a non-LEO will be admitted.  

iii.  Allocutions:  Δ wants to intorduce declarant’s allocution, in which he accepted full responsibility for the crime.  This isn’t a statement against interest—favorable treatment for accepting responsibility. 

iv. Declarants serving life sentences:  US v. Silverstein (651).  Aryan Brotherhood case.  Δ charged w/murdering a prison guard, wanted to introduce Mathews’ confession to authorities that he killed the guard.  Court said no:  the other prisoner was serving three life sentences and this wasn’t a capital crime. 

v. Tax cases:  Ghelin v. Johnson (636):  P claimed to be the spouse of a decedent who had died abroad.  Δs sought to introduce tax statements in which the decedent declared single marital status.  By declaring married sattus, he could have saved tax money. 

vi. Family relationships:  US v. Paguio (646).  Couple accused of mortgage fraud wanted to introduce statement from fugitive father that he was responsible.  Is this exculpatory or inculpatory?  Inculpatory—it’s worse to defraud your family. 
vii.  US v. Harwood (650):  to be against interest, a statement must squarely and unequivocally implicate the declarant in criminal activity. 
c.  Second admissibility factor—corroboration:   circumstances must corroborate the statement.

i. US v. Mills:  Δ on trial for murder of prison guard.  Declarant claims to have killed him, and isn’t serving a life sentence.  Mills says he can corroborate this, but that’s not enough—neeed physical evidence or other witnesse. 

ii. US v. MacDonald:  Jeffery MacDonald an army doctor in NC and his family is bludgeoned to death.  He has superficial cuts.  He claims drug-crazed hippies did it.  A PI tracks down the alleged drug-crazed hippy, but the court rejects this—the story about the hippies and the circumstances of the crime were widely known; the credibility of the corroborating declarant is low. 

iii. Plausible account:  If the account is implausible

iv. Government offerings:  The government doesn’t have to prove corroborating circumstances clearly indicating trustworthiness, because they relied on faulty information when making the Rule. 
5. Forfeiture
a. R. 804(b)(6).  
b. You forfeit the hearsay objection if it’s your own fault that the witness is unavailable.  Don’t want people to profit by their own wrongdoing. 

c. Intent to prevent testimony is required.  If you killed them and then found out they were secretly testifying to the GJ, there’s no forfeiture. 

d. Conspiracy:  if you joined a conspiracy in which the reasonable outcome was that one of the conspirators would threaten a witness, etc., then every co-conspirator has forfeited the hearsay exception.  So there’s specific intent, but only for one person. 

i. US v. Cherry (660):  One of the conspirators murdered a witness.  The witness’ prior statements were offered against all the members of the conspiracy.  If Pinkerton liability would be sufficient to establish criminal liability and sustain a conviction then it’s appropriate for attribution of an act.  
ii. Exemptions not dependent on unavailability
1. Present sense impressions
a. Rationale:  Contemporaneity negatives the lielihood of falsification.  US v. Campbell (676). 

b. The statement must describe or explain the event prmpting it. 

c. The declarant must have perceived the event

d. The description must be substantially contemporaneous with the event. 

i. US v. Cruz:  Drug case where the PO got hungrey and made the witness wait to give his impressions until he’d eaten.  

e. US v. Parker (680):  Bag handler’s statement that Δ ID’d bag as his own could be admitted even though time had elapsed bw the ID and the report to the police. 

f. Meder v. Everest & Jennings (680):  offeror must establish a foundation that the declarant perceived the event. 

g. Houston Oxygen:  Car accident case.  Passenger remarked on the speed of a passing car that was later in a crash.  The driver can testify that the Passenger said that. 

h. People v. Watson:  Alice and Faye on the phone, Alice told Fayer she had to answer the door and remarked that it was the super.  Alice found murdered.  Govt. wants to introduce “it’s the super at the door.”  But there’s no way to verify the accuracy of this claim.  In Houston Oxygen, you have the driver’s impression of the speed. 

i. US v. Blakely:  Witness can testify that he saw off-duty POs rough up a restaurant owner and heard him say, “That just cost me $10,000.”  He saw lots of consistent extortionate activity. 
2. Excited utterance
a. Statement made, related to the event, while the declarant was under the stress of excitement caused by the event.  “Startlement stills the reflective capacity.”  DC thinks this is crap, though. 
b. A startling event:  US v. Napier.  Woman assaulted in the park and left brain-damaged; later she turns a newspaper page, sees his photo, and yells “he killed me!”  Argument that the startling event was seeing the photo in the paper. 

c. Under the influence of the event:  Must show a continuing chain of agitation.  US v. Marrowbone:  Officer Takes the Gun testified as to CW’s sattement that Δ had molested him.  The allegations were made hours after the event, by a teenager, and don’t show evidence that he remained upset. 

i. Circumstantial inquiry. 

ii. Time frame often extended for children. 

iii. The more startling the event, the more time allowed. 

iv. The car crash coma victim’s declaration, frex. 

v. The woman who hid from her date as he searched for her through the night—Court held that the startling event was being chased through the night.  She called 911 as soon as he left. 

d. 911 calls:  can answers to questions ever be excited utterances?  

e. Personal knowledge:  Police called Nicole Brown’s sister to tell her of the murder and she said, “OJ did this!”  But she had no way of knowing. 

f. Miller v. Keating (688):  May the statement of an anonymous declarant be admitted?  Court says:  in the case of an unknown declarant, it’s difficult to know if the statuory requirements have been satisfied. 

i. DC thinks that the problems with allowing anonymous testimony are overstated. 

g. EU v. present-sense impression

i. EU must related to a startling event or condition, while PSI can relate to any event

ii. PSI must be descriptive; EU need only be related. 

iii. No express contemporaneity requirement in EU. 
3. State of mind
a. R. 803.  Declarant’s statement of his state of mind, emotion, sensation, or physical condition, incl. intent, plan, or motive, is not hearsay. 

b. Prof example:  Victim sasys, I was in fear!  But a factual statement implying fear doesn’t work. 

c. The declarant cannot be a party to the action. 

d. Contemporaneity:  must be about your state of mind at the time that you’re speaking. 
e. DC thinks this is crap. 

f. US v. Lawal:  Accused drug trafficker expressed anger at being duped.  

g. Problem:  statements of state of mind are rarely clear.  Adkins v. Brett:  I hate you and I love Brett!  But she also said a lot of factual stuff about the things Brett did for her.  P wants to admit this (alienation of affection claim); argues that they’re necessary to truly understand her state of mind.  R. 403 question at that point. 

h. Hillmon:  insurance, is the guy really dead?, letters case.  An expressed intent to do something can be used to prove that you did it. 

i. Prof example: Δ is charged w/murder, clear that he shot the victim, defense is accident:  Victim came over to my house, we were cleaning our guns, there was an accident.  Govt wants to introduce victim’s statement of the day before:  I’m pretty sure the Δ is going to kill me, because I’m late on that drug deal payment.  How is this a state of mind statement at all?  His state of mind was fear of the Δ, therefore he wouldn’t go over to clean guns with him.  Whether it happened isn’t the issue—his fear of it happening is the issue.  A fearful person in this circumstance wouldn’t do this.  

j. Prof example: Stager.  Mrs. Stager charged w/shooting her husband in the head.  She claims accident.  Mr. Stager slept with a loaded pistol under his pillow; she was worried about this, so she’d wait for him to go to sleep and remove it.  But one night, he moved and it tragically went off and shot him.  So the police are doing a search of the office and find a cassette tape—Mr. Stager expressing fear that his wife will kill him.  How is this probative of state of mind?  If this is his state of mind, then he’s not going to sleep next to his wife with a loaded pistol under his head.  

k. Subsequent conduct of another party: Victim was shot while watching TV at home.  He’s written/recorded a statement expressing that the Δ plans to kill him.  You can’t admit a statement to prove the declarant’s subsequent conduct.  
i. Hillmon again: It was also proved to show that he went to Colorado with Hillmon.  That’s very important for the insurance company’s case.  Problem, however, is that the state of mind exception rests on your unique knowledge of your own intentions and state of mind.  This is basically a prediction/opinion on what Hillmon’s state of mind is.  Offered to prove the conduct not of the declarant, but of somebody else—that’s problematic.  

ii. People v. James (NY case):  James is a transit officer, takes the promotion exam, but the results are later invalidated bc the answers got out.  Flunks second exam, so suspicion falls on him.  Turns out that a higher-up gave out the answers at a party the night before the exam.  At GJ, ask him if he was at the party, he says no, he’s charged w/lying to the GJ.  Offered to prove the fact that he was there: higher-up tried to invite this woman he was into to come to the party.  Higher-up tells the woman that James will be at the party (they’re besties).  This is Hillmon, deux:  offered to show that James would be there.  How does P demonstrate the accuracy of this statement?  The test results.  Other thing the court says:  declarant was trying to hook up with the woman, and therefore had an interest in being honest and truthful (WTF?).    
4. Statements for purposes of treatment or diagnosis
5. Past recollection recorded
6. Business records and absence of business records
7. Public records and absence of records
8. Learned treatises
iii. The residual excpetion
VI. Hearsay, step 3:  is the evidence excluded by the Confrontation Clause?
a. Regulation of testimonial hearsay
i. The 6th Amendment gives the criminal defendant to confront the witnesses against him.  This applies only to criminal defendants, not to civil ones.  There’s an obvious tension bw this and hearsay statements. 
1. SC has never held the right to confrontation to be absolute. 
2. Crawford v. Washington: Man accused of stabbing someone who had tried to rape his wife.  She was barred from testifying by marital privilege, but the state sought to introduce her tape-recorded description of the incident as a statement against penal interest.  Petitioner argued that this violated his Sixth Amt. right to confrontation. 
a. The Roberts test:  must either fall squarely w/in a “firmly rooted hearsay exception” or bear “particularized guarantees of trustworthiness.”  Court argued that this fell w/in the latter:  wife was corroborating her husband’s story, she was an eyewitness, was being questioned by a neutral, etc.  
ii. Application of Crawford to hearsay found admissible under the hearsay exceptions
b. Confrontation issues in multiple defendant cases
VII. Rules governing the treatment of witnesses
a. Competency
b. The oath
c. Impeaching your own witness
d. Trial court control, scope of cross-examination, and leading questions
e. Character impeachment
f. Prior inconsistent statements
g. Contradiction
h. Bias
i. Other forms of impeachment
j. Impeachment of hearsay declarants
k. Rehabilitation
l. Concluding impeachment issues
VIII. Privileges
a. Attorney-client privilege
b. Marital privileges
c. Mental-health privileges
d. Newsreporters
e. Other possible privileges
f. The Fifth Amendment
IX. Authenticating witnesses
X. The best evidence rule
a. The general rule
b. The exceptions
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