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Part One: Introduction/What is Property?


Generally


-Property is a bundle of rights: including the rights to possess, to use, to exclude others and to dispose of by sale or gift.

-The property relation is triadic: A owns B against C, where C represents all other individuals

A. ACQUISITION BY DISCOVERY, CAPTURE AND CREATION


Elements: 

-Acquisition by discovery is the sighting or finding of uncharted land; acquisition by conquest is the taking of possession by force.

-Under rationale soli landowners are considered to be in constructive possession of ferae naturae on their land until those animals take off.

-Three kinds of ownership under Demsetz--communal, private and state.

-Externalities are those factors that a person does not take into account in deciding how to use resources--the costs and benefits that would fall on others.

-Limitations on the right to exclude can be found in fed. or state constitutional law, fed. state or local legislation or common law.

-First occupancy can also relate to patent law, intellectual property, abandoned property, etc.


Cases:

Discovery 

John v. M’Intosh: Two people have bought same piece of land. P got land from Indians; D got land from government. D won in Supreme Court because discovery or conquest gave title to those who made it. Government had right to acquire land from Indians by purchase or conquest, but no one else could, and Indians’ prior possession largely irrelevant. 

Capture
Pierson v. Post: Post was chasing a fox when Pierson killed it and carried it off. Court said Post had no legal right in fox because it was uncaptured and therefore ferae naturae. Dissent said it was a question for sportsmen. The majority rule overcame local custom.

Ghen v. Rich: P killed a whale and D took it, violating local custom of simply paying finder’s fee to person who found whale. Court held for P because otherwise no one would engage in whaling if the finder could just take the whale. Also, it could be considered captured if it were dead but not yet found.

Keeble v. Hickeringill: P sued D for scaring off ducks after P had lured them to his pond. Court found for P but said if D had simply lured them to a similar pond an action would not lie. Court wanted to encourage productive activity.

Hammonds v. Central Kentucky Natural Gas: P brought suit for trespass alleging that gas was stored under her property without her consent. The gas had been removed from ground and re-injected for storage so was it still ferae naturae? Yes, so D was not liable for the gas’ wandering.

Creation
Cheney Brothers v. Doris Silk Corp.: P corporation made silk designs that could not be patented or copyrighted and D copied them. P wanted protection for a season, but court held the only property was the actual chattels (scarves) and not the designs.

INS v. AP: INS was pirating AP news as it was released. AP sued to gain window in which to publish news. Was there property in news? The court held it couldn’t own the news itself but it could own the mechanism used to gather it and that was protected against theft. The news is not a wild animal.

Smith v. Chanel: Court held that perfume company could say its perfume was as good as Chanel No. 5 and “a large expenditure of money does not in itself create legally protectable rights.”

Moore v. Regents of Univ. of California: P sued D after it used highly valuable cells from his spleen without telling him of their commercial value. Court held breach for informed consent but not for conversion. P had not retained an ownership interest in cells after their removal. The court thought there were policy considerations in medical research that went against it and that the patient could be protected with adequate disclosure. Dissent said this was inadequate because it only gave the patient the right to refuse consent rather that give it and partake of the profit.

State v. Shack: D, a legal services attorney, was charged with trespass for entering private land to give legal advice to migrant workers. Court ignored Constitutional issues because it said ownership of property “does not include the right to bar access to governmental services available to migrant workers and hence there was no trespass.” Title does not include dominion over people and property rights don’t give the right to hurt others. Could still exclude peddlers.

USW v. U.S. Steel: P Union brought action against D steel company to keep plants open or sell to union on theory that it had developed a property right in plants. Court said it was a basis for legislatures to give the sort of relief sought.


Wrinkles: 

-Possession, which is physical control, is not the same as ownership, which is title

-In the U.S. the first discoverer had the right to bargain with the Indians.

-A trespasser who captures a wild animal on the land of another will not have own the animal even though the landowner was never in control of the animal.

-Oil and gas have been analogized to ferae naturae because they too can be wild. Water can also be so analogized. 

-Under the rule of increase the offspring follows the mother.

-Capture ferae naturae that have a habit of return, animus revertendi, still belong to the captor, but escaped ones do not.


Policy: 

-Possession is protected because it’s efficient way of proving ownership, goes against rule of force, makes trade easier, fulfills expectations, easy and efficient way of allocating resources.

-Among the reasons private property works are peace, settled expectations, less interventionist state.

-We encourage some competition, but we discourage malicious interference.

-Locke believed first occupancy related to his labor theory of property, first in time is first in right because once someone added his labor to the property he owned it. This justified taking land from Indians because it was thought they didn’t improve the land.

-Demsetz believes the main allocative function of property rights is the internalization of beneficial and harmful effects. Externalities are internalized. An increase in the number of owners can lead to an increase in the costs of internalizing, though, because of higher transaction costs.

-Hume believed in a utilitarian theory of property, that we follow property rules because it is generally to our benefit to do so.

-Bentham believed “The idea of property consists in an established expectation; in the persuasion of being able to draw such or such an advantage from the thing possessed.”

-Utilitarian theory marked a departure from natural-rights theory of property and is the dominant theory today.

-The theory behind creation is that if you create it, you’re first in time in a way, and it should be yours to exploit.

-According to the tragedy of the commons, such common resources as the seas, parks, the air are abused because there is no disincentive for everyone abusing the commons as much as they want. If they don’t take advantage they’re idiots because everyone else so everyone has to get what they can.

-Not giving property rights in things created can dampen creation but otherwise monopoly power would increase. Usually limited monopolies are granted through patents, copyrights and trademarks.

-Should people be able to sell organs, tissue and the like?

-Capture is a good way with wild animals because it fosters competition and is easily administrable. It might not however be such a good system today.

B. ACQUISITION BY FIND, ADVERSE POSSESSION AND GIFT


Elements: 

-The title of the finder is good against the whole world but the true owner.

-When the true owner is not known, the prior possessor has the superior right, even if the prior possessor has stolen the item.

-For the finder to become a prior possessor, he must physically control the object and intend to assert dominion over it.

-Usually the homeowner is entitled to goods found in his home.

-Public place lost property depends on lost v. misplaced. Lost property is accidentally lost whereas mislaid property has been intentionally placed somewhere and forgotten. Lost property goes to the finder; mislaid property does not.

-A bailment is the rightful possession of goods by a person (the bailee) who is not the owner (the bailor).

-A person possesses everything  that is attached to or under his land but not necessarily those things lying unattached on the surface.

-Adverse possession functions as a method of transferring interests in land without the consent of the prior owner and occurs when ejectment would be barred by the statute of limitations. 

-The running of the SoL creates a new title in the adverse possessor that relates back to the original date and the law acts as if the adverse possessor possessed from that date. The title is good against all, even the previous owner, but it could be subject to liens, easements, covenants, mineral interests, etc.

-Before the running of the SoL, the adverse possessor nonetheless has the right to evict a subsequent possessor, sue a third party for damages, transfer a tacking interest, but he has no rights whatsoever against the true owner.

-General requirements for adverse possession: 1. actual entry giving exclusive possession; 2. open and notorious; 3. adverse and under a claim of right; 4. continuous for the statutory period. Another way to look at is follows: hostile, actual, visible, exclusive and continuous.

-Entry starts the adverse possession clock and also tends to stake out the area being claimed. It cannot be constructive possession.

-Exclusivity means that it can’t be shared with the owner or general public.

-Open and notorious is important to give the true owner notice, and it must be appropriate to the land.

-Adverse possession does not mean hostile but does mean it’s not a permissive use, like landlord-tenant.

-There are three ways to look at claim of title or right: 1. state of mind is irrelevant (objective standard); 2. “I thought I owned it” (good-faith standard); 3. “I thought I did not own it and intended to take it” (aggressive trespass standard).

-Under the objective test, the possessor is not actually claiming title against the owner but is simply occupying land without the permission of the owner.

-Under the subjective test, a squatter could not be an adverse possessor.

-Commentators all recommend the objective test, but courts are mixed.

-Continuous possession requires only the degree of occupancy the average owner would have. This proves that it’s not just a series of trespasses.

-A claim with color of title is based on a written instrument, or judgment or decree that is defective for some reason. Can shorten SoL period. Most states do not require color of title.

-The common law rule was that buildings put on another’s land became the property of the landowners if not adversely possessed, but now the landowner has a choice to pay for the improvements or convey the land at market value to the improver.

-An adverse possessor can tack onto his period of possession that of a predecessor in interest provided there is privity of estate, which means that the prior possessor voluntarily transferred to a subsequent possessor either an estate in land or physical possession. Tacking is not permitted when the prior possessor is ousted or when the prior possessor abandons the property.

-Tacking can run against the owner and his successors.

-If the true owner returns for the purpose of regaining possession, that stops the SoL from running.

-Disabilities of the owner (such as minority or insanity) can keep the SoL from running although the disabilities must be specifically mentioned in the statute and present at the time the adverse possession begins. Disabilities subsequent to adverse possession typically do not count, and no tacking is allowed.

-The amount of land acquired without color of title is that actually occupied or controlled; with color of title it is for the entire property described in the instrument (this is one area in which you could have constructive adverse possession, but it’s not valid if there is another adverse possessor already on another part of the property).

-Adverse possession can be stalled if the holder of a future interest comes into it before the SoL has run.

-Adverse possession of chattels is similar to that of land but it is seldom open and notorious.

-In the U.S., a person cannot obtain good title from a thief.

-When there are two finders, possession wins out over first in time.

-There are three ways to resolve boundary disputes: 1. Under agreed boundaries an oral agreement to settle is enforceable (not as a conveyance because of the SoF) as a way of locating the boundary; 2. Long acquiescence is seen as agreement between the parties; 3. Under estoppel if one party relies on another’s conduct about a boundary then that neighbor is estopped to deny the validity of those acts.


Cases:

Find
Armory v. Delamirie: P chimney found a jewel and took it to D goldsmith’s shop for an estimate. D kept the jewel. Court said the finder P had rights against all but the true owner.

Hannah v. Peel: P found a brooch in a house owned by D that D had never been able to occupy because the British army had taken it over. D claimed the brooch as the owner of the house; P claimed it as the finder. The court said it was a lost brooch that had been found by P and therefore belonged to P.

McAvoy v. Medina: P found money in shop of D and told D to keep it and see if the true owner could be found. When such could not be found, P asked for money back and D refused to return it. Court distinguished between lost and misplaced property and held that this was misplace and should stay with D to have the best chance of being returned to rightful owner.

Adverse Possession
Van Valkenburgh v. Lutz: Lutz sued Van Valkenburgh to enforce a prescriptive easement that the Lutz’s had been using for many years and the Van Valkenburgh’s had bought. However, the Lutz’s later reconsidered and contested the Van Valkenburgh’s right to own the property, which they had bought from the city, claiming that they owned it by adverse possession. The court found for the Van Valkenburgh’s and no adverse possession because: there was not enclosure or cultivation, the premises were not improved (really, they trashed the place), and having established his easement there was no claim of title and he could not go for a better judgment.

Howard v. Kunto: Through a surveying error everyone was living on the lot next to the one they actually owned. The Howards ended up getting the land on which the Kunto’s house stood and tried to claim it. Was the Kunto’s possession continuous though during the summer and could the Kunto’s tack on previous occupants’ adverse possession. The court held that summer possession did not violate the uninterrupted aspect because that was the usual style of ownership, and the tacking was allowed.

O’Keeffe v. Snyder: P O’Keeffe suing for replevin of paintings she claimed were stolen. D said he’d bought them and owned them by adverse possession. Court felt discovery rule was better for paintings than adverse possession. Under discovery the SoL will not run until the true owner discovers who has it as long the true owner is diligently seeking. The burden is on the prior possessor to show that the SoL should not have started because he was seeking it.


Wrinkles: 

-Replevin is an action to get return of the goods, not damages.

-Treasure trove is usually awarded to the finder and not to the state or owner of the premises.

-If the finder is an employee, he generally has to give the object to his employer.

-In NY there is no distinction between lost, mislaid, abandoned and treasure trove. It’s all considered lost.

-The U.S. has generally been able to claim shipwrecks.

-The modern trend is to shorten the time needed for adverse possession. It’s now about 6 to 10 years.

-Adverse possession can exist when the occupant does not reside on the land and does not use it for long periods.

-In the West, the adverse possessor must pay taxes on the land to prevail because the tracts were often too big to discover adverse possession otherwise.

-If the adverse possessor abandons the property, before the statute has run he must reenter and begin the whole process anew.

-Generally, you cannot get adverse possession against the government although it can get it against you.

-New York has rejected the discovery rule of O’Keeffe. In NY, the SoL does not begin until the owner actually makes a demand for return and there is no duty of reasonable diligence on the true owner. 

-With Native American stuff, the museum must show a right of possession.

-The open and notorious requirement does not foreclose possession below the earth with minerals if they’re being removed, but it does with caves.

-Landlord-tenant cannot lead to adverse possession unless the tenant clearly repudiates his lease and continues to live there; similarly co-tenants cannot lead to adverse possession unless one ousts the other.

-Title acquired by adverse  cannot be recorded, but must be made to appear through a quiet title action.


Policy: 

-The tension in finders cases is often between rewarding honesty and fulfilling property owners’ expectations that what is found on the land is theirs.

-Adverse possession relies upon the social judgment that there should be a limit on aging claims.

-Adverse possession can protect ownership when title is difficult to prove. It also protects possessors when records are deficient.

-Adverse possession rewards those who use land productively and penalizes the sleeping owner. It also honors expectations, which is a theme that runs throughout property.

-Holmes said the way to view adverse possession is that: “A thing which you have enjoyed and used as your own for a long time . . . takes root in your being and cannot be torn away.”

-The objective standard and the aggressive trespass can be seen as punishing the sleeping owner through labor desert theory; the good faith theory however does not do this because even if you improve the land you may not get a right to it.

Part Two: The System of Estates

A. POSSESSORY ESTATES


Elements: 

-Estate is an interest in land or personal property that is or may become possessory. It is an interest measured by some period of time.

-Imagine estates as things (as the medievalists did) but never believe they really are.

-Estates are created in a deed or will, and words of limitation show what type of estate is created whereas words of purchase identify the person in whom the estate is created.

-There are four possessory estates: fee simple, fee tail, life estate, leasehold.

-A freehold is a normal tenure estate and includes the fee simple, the fee tail and the life estate; a nonfreehold is a leasehold and includes the term of years, the periodic tenancy and the tenancy at will.

-Future interests include remainder, vested remainder, executory interests and rights of reversion.

-Seisin is a type of possessive use of the land held by freeholders. Leasehold tenants do not have seisin even though they have possession.

-Escheat occurred when a tenant died without heirs and the land returned to the lord from whom it was held. Today, if a person dies without heirs the property escheats to the state, either tenurially or allodially.

-Each estate is defined by the length of time it endures: A fee simple can endure forever; a life estate for the life of the holder; and a term of years, natch.

-Heirs are persons who survive the decedent and are designated as intestate successors. No one is heir of the living; a living person has no heirs.

-Classes of kindred are ranked, first, first issue; second, if no issue then parents; third, if none, then collaterals.

-Issue are descendants, not just children but further descendants. All persons related by blood to the decedent who are neither descendants nor ancestors are collateral kin.

-A fee simple is an estate capable of being inherited by heirs of the fee simple owner and can have no limitations put upon its inheritability.

-A fee simple can be absolute, or it can be defeasible. A fee simple is the closest thing to absolute ownership. It is freely alienable, it can be disposed of by will and if not disposed by will it will pass to the owner’s heirs. 

-There are three types of defeasible fees: a fee simple determinable, a fee simple subject to conditions subsequent and a fee simple subject to executory limitation.

-A fee simple determinable is limited so that it will end automatically when a stated event happens, and the language must be explicit, usually including words with a durational aspect. The future interest is called a possibility of reverter.

-A fee simple subject to condition subsequent is a fee simple that does not automatically terminate but may be cut short at the transferor’s election when a stated condition happens. The future interest in this is a right of entry (also known as a power of termination).

-A fee tail has two characteristics: it last as long as the grantee or any of his descendants survive; it is inheritable only by the grantee’s descendants.

-A fee tail is granted to A and the heirs of his body so that when A’s bloodline runs out the land reverts to the grantor or the grantor’s heirs. It was abolished in England in 1925 and can only be created in four U.S. states. It was done to keep land in the family.

-A fee tail can only be inherited by issue. It cannot be inherited by collateral kin.

-There are several types of life estates: for life of grantee, pur autre vie, in a class and defeasible.

-Restraints on alienation have been come in several types: disabling restraints, which withholds from the grantee the power of transferring his interest; forfeiture restraints, which provides that if the grantee tries to transfer his interest it will be forfeited to another person; and promissory restraints, which provides that the grantee promises not to transfer.

-Some partial restraints include: sale with the consent of another (usually void), sale to a member of the club (must be reasonable), sale of a co-op.

-Under the Restatement, an absolute restraint on a fee simple is void, but a forfeiture restraint is valid.

-Restraints on use have almost always been upheld.

-The idea behind waste is that when people own property concurrently or consecutively one party cannot use the property in a manner that unreasonably interferes with the expectations of another. Affirmative waste arising from voluntary acts and permissive waste arising from a failure to act. 

-With affirmative waste, liability arises from injurious acts that have more than trivial effects, and permissive waste is more a question of negligence. In ameliorating waste the use of the land is changed, but this increases the value of the land.  


Cases:

Life Estate

White v. Brown: Suit over construction of will. P, Mrs. White, said she had a fee simple in the house whereas D’s said she had only a life estate with the remainder going to them. Court said testator’s intent was unclear, but court said the intent to restrain alienation was not clear enough to override the public policy against restraints against alienation or the law’s strong presumption for a fee simple. Therefore it was declared a fee simple absolute for P.  

Baker v. Weedon: P, the owner of a life estate, sued the remainderman to allow a sale of a farm. The trial court granted the request under a theory of waste because the farm was worth more sold. The appeals court rejected because it said waste was just one factor and the other factor to be considered was the best interest of all the parties and therefore the case should be remanded.

Defeasible Estates

Mahrenholz v. County School Board Trustees: P Mahrenholz brought an action to quiet title in a plot of land used by the D school. The original deed conveyed a defeasible fee simple estate to the grantee. P said it was a fee simple determinable with possibility of reverter, and defendants said it was a fee simple subject to a condition subsequent followed by a right of reentry. The court said it was a fee simple determinable followed by a possibility of reverter so that there was no need to establish reentry when the property was no longer used for school use. If it automatically reverted, then P would have the property even though P’s predecessors in interest had not made their claim by reentry. 

Mountain Brow Lodge v. Toscano: P, Mountain Brow Lodge, wanted to quiet title in land received from Toscano that said the land could only be used by P or it would revert to D’s heirs. The question was whether it created a defeasible fee as Toscano said or a restraint on alienation as Mountain Brow said. The court noted the state’s reluctance to grant restraints on alienation but also noted that people would be reluctant to give land for specific purposes if such restraints were invalid. Therefore, it just changed the trial court’s judgment slightly and upheld the restraint on use while dropping the restraint on alienation.


Wrinkles: 

-At common law possibility of reverter and right of reentry descend to heirs, but neither interest is transferable during life. Now in most American states inter vivos transfers are possible

-Also, with possibility of reverter the SoL on adverse possession begins to run as soon as the determinable fee ends, although with right of reentry it will not begin to run until the grantor attempts to exercise the right and is rebuffed.

-Conditions imposed by the grantor for defeasible fees are different from covenants. If a condition is breached, the land could be subject to forfeiture whereas breach of covenant just leads to injunction or damages.

-A court can order the sale of property to prevent waste only under special circumstances.

-Both the fee simple determinable and the fee simple subject to condition subsequent can be transferred  as long as the reverter has not kicked in or the reentry taken place. 

-A restraint on marriage can be stricken down as against public policy.

-A life estate holder needs the consent of remaindermen to affect the estate, but if one is a minor consent cannot be given.

-An equitable life estate, in which the land is placed in trust, is better than a legal life estate.


Policy: 

-Generally the movement of progressive societies is from status to contract.

-The law tends to dislike direct restraints on alienation because: 1. such restraints make property unmarketable; 2. such restraints tend to perpetuate the concentration of wealth; 3. they tend to discourage an owner from making improvements on the land; 4. they prevent the owner’s creditors from reaching the property.

-The problems with life estates are that it can’t be sold unless the other people with interests agree, it can’t be leased beyond the life tenant’s death, it can be tough to get a mortgage, there are insurance problems. A life tenant can usually be better protected by placing the property in a trust.

-That land should be freely alienable is one of the most important principles of English and American law.

-Courts often look harshly on reverter provisions as invalid restraints on alienation. They don’t want the dead hand of the grantor screwing up the free market.

-Typically, courts will place a high value on protecting remaindermen.

-If a court has a choice it will pick a fee simple on condition subsequent over a fee simple determinable because it wants to avoid forfeiture of estates. 

B. FUTURE INTERESTS

Elements:
-A future interest is a nonpossessory interest capable of becoming possessory in the future.

-There are two types of future interests, such as interests retained by the transferor (reversion, possibility of reverter, right of entry) and interests created in the transferee (vested remainder, contingent remainder, executory interest).

-A future interest is not just an expectancy--it gives legal rights to the owner.

-Reversion is the interest remaining in the grantor, or in the successor in interest of a testator, who transfers a vested estate of a lesser quantum that that of the vested estate which he has. It is transferable during life and descendable at death.

-Quantum of estates ranking: fee simple-fee tail-life estate-leasehold.

-All reversions are vested interests although not all reversions will become possessory.

-Possibility of reverter arises when an owner carves out of his estate a determinable estate of the same quantum.

-Under modern law a possibility of reverter is freely alienable..

-Right of entry remains when an owner transfers an estate subject to a condition subsequent.

-Correlative estates: life estate-reversion; fee simple determinable-possibility of reverter; fee simple on condition subsequent-right of entry.

-A remainder is a future interest in a grantee that has the capacity of becoming possessory at the expiration of the prior estates and cannot divest the prior estates.

-Remainders come in two types: vested and contingent. A remainder is vested if it is given to an ascertained person and it not subject to a condition subsequent. It is contingent if it given to an unascertained person or is subject to a condition precedent.

-A remainder always waits patiently to come into being.

-A remainder must follow a fee tail, life estate or term of years and must be capable of becoming possessory on natural termination of preceding estate. It can’t follow a fee simple because a fee simple has an infinite duration.

-The owner of a vested or contingent remainder may transfer it during life or if he dies during the life tenant’s life.

The difference between a vested or contingent remainder is not whether the remainder is certain to become possessory because some vested remainders are not certain to become possessory.

-There are four differences between vested and contingent remainders: 1. a vested remainder accelerates into possession when the previous estate ends, but a contingent remainder cannot become contingent so long as it remains contingent; 2. a contingent remainder was not assignable and therefore could not be reached by creditors; 3. at common law contingent remainders were destroyed if they did not vest at termination of the preceding life estate; 4. contingent remainders are subject to the rule against perpetuities whereas vested remainders are not.

-A remainder in an unascertained person means the person is not yet born or cannot be determined until the happening of an event.

-A remainder subject to condition precedent (a condition expressly stated in the instrument) is a contingent remainder. A contingent precedent is not the termination of a preceding estate (otherwise all remainders would be contingent).

-There are three rules restricting remainders: the destructibility rule, the Rule in Shelley’s Case and the Doctrine of Worthier Title.

-Destructibility rule applies only to legal contingent remainders in land. It is a rule of law, not a rule designed to carry out the grantor’s intent.

-Rule in Shelley’s Case applies to legal and equitable remainders in land. It, too, is a rule of law.

-Doctrine of Worthier Title applies to legal and equitable remainders and executory interests in real or personal property. It is a rule of construction.

-The main difference between remainders and executory interests is that the remainder never divests and the executory estate always does.

-By turning uses into legal estates, the Statute of Uses made possible legal shifting and springing future interests.

-In order for an executory interest to become possessory it must: 1. divest or cut short some interest in another transferee (shifting executory interest), or 2. divest the transferor in the future (springing executory interest).

-A springing executory interest is a future interest in a grantee that springs out of the grantor at a date subsequent to the granting of the interest, divesting the grantor.

-A shifting executory interest is a future interest in a grantee that divests a preceding estate in another grantee prior to its natural termination, divesting the grantee.

-Executory interests are indestructible because no gap in seisin occurs.

-Today both can be created by deed, trust or will.

-The Statute of Uses created a new estate: a fee simple subject to an executory limitation, one that upon the happening of a stated event is automatically divested by an executory interest in a transferee.

-The Rule against Perpetuities is that no interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest.

-It strikes down contingent interests that might vest too remotely.

-It is a rule of logical proof--it must vest or fail within 21 years after some life in being at the creation of the interest. The person claiming the gift is valid must prove without a shadow of a doubt that there is no possibility of it vesting too remotely. This rule can be applied very harshly and if you can even imagine the possibility of it not vesting within 21 years it is invalid by the RAP. The person claiming the gift is void must prove there is a possibility of remote vesting in more than 21 years.

-The validating life is a person who will enable you to prove that the contingent interest will vest within the life of at the death of that person, or within 21 years after the death of that person. The validating life comes from among the relevant lives. 

-The RAP applies to contingent remainders and executory interests. It does not apply to vested remainders nor to future interest in the grantor (reversion, possibility of reverter and right of entry).

-If there is any possibility that a contingent or executory interest will vest beyond the 21-year period it is void.

Wrinkles:

-Remainders must be classified in the sequence in which they were written. It’s very language dependent.

-Legal future interests are created without a trust and equitable future interests are created with a trust.

-The key to classifying vested and contingent remainders is to take each in the sequence in which it appears.

-A life estate does not necessarily last as long as the tenant so a contingent remainder that does not vest upon the artificial termination of the life estate (through forfeiture or merger) is destroyed.

-The destructibility rule only applies to contingent remainders and it isn’t used in many states.

-Typically, vested remainders are not subject to the RAP. The exception is a gift to a class, which is not vested in any member of the class until the interests of all members have vested.

-A gift to one charity followed by a divesting gift to another charity if a specified event happens (an executory interest) is exempt from the Rule Against Perpetuities.

Policy:

-The law prefers vested remainders over contingent remainders because contingent remainders were thought to make the land inalienable. At common law, they are also more effective in carrying out the grantor’s intent and are not subject to the Rule against Perpetuities.

-The Stature of Uses was intended to abolish uses and was done by Henry VIII because too many people were getting around feudal incidents by spreading seisin among a number of joint tenants.

-The Rule of Perpetuities arose as a response to heads of family going to too great a length to control the dispersion of family land. The idea was that the father could wisely assess living members of his family so he could only control so long as he was able to understand the capabilities of persons alive when the judgment was made.

-It is also a response to the indestructibility of executory interests because it was possible to tie up family land indefinitely through a succession of shifting interests.

-The RAP has come under fire for defeating reasonable dispositions on the extremely remote possibility that something might occur. Under the wait-and-see doctrine, the validity of interests is judged by actual events as they happen and not by possible events that might happen. Wait-and-see keeps people from knowing whether the interest is valid or void, though, and extends the dead hand with more land tied up in trust.

C. CONCURRENT INTERESTS

Elements:

-The common law has at least five types of concurrent interests, but the three big ones are: tenants in common, joint tenants and tenancy by the entirety.

-Tenants in common have separate but undivided interests in property. Each can convey his interest by deed or will, and there are no rights of survivorship. Equal shares are not necessary although there is a presumption of such.

-Joint tenants do have a right of survivorship. In theory, each owns the undivided whole of the property because they follow the fiction of one entity, and it is based on the four unities of time, title, interest and possession.

-Time means the interest of each joint tenant must vest simultaneously; title means the joint tenants must acquire title by the same instrument or by a joint adverse possession; interest means that all must have equal undivided shares for identical duration; possession means that each must have a right to possession of the whole although one joint tenant can later give exclusive possession to another joint tenant.

-If the four unities do not exist a joint tenancy is not created and instead there is a tenancy in common. If the unities are later severed a joint tenancy turns into a tenancy in common.

-Under the old common law a joint tenant could not convey to himself but had to use a straw. This requirement is fading away.

-With mortgages by joint tenants some states follow title theory and some follow lien theory. Under title theory a mortgage destroys the unity of title and the joint tenancy whereas under lien theory the mortgagor retains the legal title and a mortgage does not sever the joint tenancy.

-A joint tenant can lease his interest in the property. Under common law a lease severs the joint tenancy because unity of interest is broken, and under the modern view the lease does not sever it but courts are split whether the surviving joint tenant takes one half subject to the lease or all the property.

-To create a joint tenancy, a strawman is often necessary.

-A tenancy by the entireties can be created only by a man and wife. In addition to the four unities, there is a fifth, marriage, and there is a right of survivorship. The difference from joint tenancy is that neither tenant acting alone can sever the unities. Divorce turns it into a tenancy in common.

-Under common law, tenancy by the entirety was heavily weighted toward the man, giving him possessory rights and full right of survivorship.

-The equitable remedy of partition is available to joint tenants or tenants in common but not to tenants by the entirety.

-Generally, the rights of cotenants are the same regardless of the type of cotenancy.

-No cotenant may exclude another from any part of the property.

-The majority view is that unless the cotenant in possession has effectuated an ouster (an act of one cotenant that deprives another of the right of possession) he is not liable to cotenants out of possession for rent. This rewards the cotenant who goes into possession and uses the property.

-Often a cotenant can get reimbursed for money spent protecting property. Cotenants have a duty to pay their share of taxes and mortgage (unless a tenant is in sole possession). Repairs and improvements are considered voluntary, though, so a repairing or improving cotenant cannot compel contribution from his cotenant.

-A creditor can only reach the property a debtor can voluntarily assign and in most states a spouse cannot assign his part of a tenancy by the entireties.

Cases:

Riddle v. Harmon: P, widower, sued to quiet title after wife jointly severed joint tenancy shortly before her death and thereby terminated his right of survivorship. Was a strawman, which she didn’t use, needed to terminate the joint tenancy? The court held that “one joint tenant may unilaterally sever the joint tenancy without the use of an intermediary device.”

Harms v. Sprague: P Harms filed suit to quiet title in property he owned jointly with his brother that his brother had used in a mortgage. D said by virtue of its mortgage lien it was a tenant in common. Two questions: is a joint tenancy severed when less than all of the joint tenants mortgage their interest in the property and does such a mortgage survive the death of the mortgager as a lien?

Delfino v. Vealencis: P Delfinos were tenants in common with D Vealencis and they sued for partition by sale to get rid of D’s garbage company. D wanted in-kind partition. The court favored a partition in kind over partition by sale, and the burden is on the party requesting sale and it must prove: 1. partition in kind impracticable and 2. the interests of the owners would be promoted by sale. Court found that both of these factors were in D’s favor.

Spiller v. Mackereth: Spiller and Mackereth were tenants in common. When Spiller began using it as a warehouse, Mackereth sued for back rent. Mackereth needed to establish that Spiller had effectuated an ouster by taking exclusive control and denying his co-tenants the right to enter. Simply using it was not enough. The court found no evidence that Mackereth had actually undertaken an ouster.

Swartzbaugh v. Sampson: P the wife of the lessor, with whom she was a joint tenant, sued to cancel the lease to D. Could one joint tenant who has not joined in the lease executed by her cotenant maintain an action to cancel when the lessee is in exclusive possession? Court said no because each joint tenant has the right to convey so the other joint tenant cannot abrogate it.

Wrinkles:

-A joint tenancy can be good because it allows people to avoid probate, which can be costly and time consuming.

-A creditor can also lose out on property owned by a joint tenancy because he could get it during life but it automatically passes to the joint tenant at death.

-If two joint tenants die simultaneously and there is no known order of death, one half of the property is distributed as if A survived and the other half as if B survived.

-A divorce does not terminate a joint tenancy, but if one joint tenant murders another this severs the unities.

-If joint tenants agree to exclusive possession for one, that does not break the unity of possession because one party is just waiving his right of possession.

-Bank accounts can be tricky. Typically, banks use joint tenancy accounts because of the right of survivorship. However, if a depositor puts in only his own funds does this violate time and title (no), and either joint tenant can withdraw all the money in the account whereas landowners cannot sell their shares.

-Accounting is an equitable remedy in which one cotenant seeks to recoup benefits or expenses arising from the land. It could apply to rents and profits (the cotenant has a right to moneys collected from third parties), repairs and improvements (cotenant generally has no right to contribution because it’s too tough for the law to figure out what’s needed), minerals (cotenant must pay a proportionate amount of minerals extracted to fellow cotenants), timber (cotenant can cut proportionate share without being liable to other cotenants).

-If one cotenant pays off the mortgage, he has a lien against the other cotenant and could foreclose on it.

-Cotenants are not strictly speaking fiduciaries, but they can be in some situations--confidential relationship, inherited title, etc.

-A cotenant can adversely against another, and it requires a notice of repudiation of the common title.

-Homestead exemptions sometimes protect houses from creditors.

Policy:

-Although the Vealencis court said partition in kind is preferred the modern practice is to decree a sale in partition actions in the majority of cases. Partition sales tend to screw the poorer party because it doesn’t have the money to buy its land.

-The common law favored joint tenancies over tenancies in common (it was easier in feudal times to have one owner), but today it’s the reverse (a tenancy in common is assumed) and an intent to create a joint tenancy must be expressly declared, which usually means providing for survivorship.

-Courts will also sometimes just look for the highest and best use and order partition or sale accordingly.

D. MARITAL INTERESTS

Elements:
-At common law, property of the spouses remained with the spouse holding title at divorce. 

-Under equitable distribution, the court divides property in its discretion on equitable principles. This can be for all property or only for that acquired during marriage. Divorce or alimony can also sometimes be granted.

-Dower and courtesy are used to compensate surviving spouses. Dower is a life estate in one third of freehold land seised during marriage (i.e. no leasehold or remainder interest) that is inheritable by issue and left by the husband. It attaches to land owned at marriage or thereafter and is inchoate until the husband dies. Under curtesy a widower is entitled to a life estate in all of his wife’s freehold property. Curtesy occurs however only if issue are in fact born. Both of these have been abolished in most but not all American states.

-Elective forced share is a form of deferred community property because one spouse doesn’t receive it until the other spouse’s death. The surviving spouse can renounce the will and typically take one half or one third of the property. It generally only applies to property owned at death. It differs from dower because it applies to real and personal property.

-The surviving spouse chooses either election or what’s in the will but not both.

-Most states provide protection to the surviving spouse against inter vivos gifts that defeat the spouse’s elective share and this is done through revocable trusts.

-The 1983 Uniform Marital Property Act declared that property acquired during the marriage from earnings of the spouses is marital property but that acquired by gift, devise or inheritance is individual property. Each spouse owns one half of all marital property as soon as it is acquired.

-Eight states in the West and South have community property.

-The fundamental idea of community property is that the earnings of each spouse during marriage would be owned equally in undivided shares by both spouses.

-Once something is community property all money earned from it is community property.

-If the marriage ends in divorce, some states mandate a 50-50 split of community property whereas others mandate an equitable split.

-Under community property neither spouse can convey his undivided one-half share except to the other spouse, the one-half share can be disposed by will, and there is no survivorship.

-Community can be conveyed to a third person only as an undivided whole, and community property must be managed for the benefit of the whole. The manager is a kind of fiduciary.

-Whether property is governed by community property or common law depends on the domicile of the spouses when property is acquired. Once the property has been initially characterized the ownership does not change when owners change their domicile unless they agree to change it. Community property can be recognized in a common-law state and vice versa.

-If community property is hopelessly commingled with separate property, the whole may be presumed to be community property.

Cases:

Sawada v. Endo: P’s suing for money judgments from car accident. Can one spouse’s real property, held in tenancy by the entireties, be subject to his individual creditors? Four state groups: Group I, the husband has exclusive control; Group II, the debtor spouse’s interest may be conveyed subject to other spouse’s survivorship; Group III, a conveyance by either party is void; Group IV, the right of survivorship is separable and alienable. Court said Hawaii should be in Group III and therefore the creditors could not attach the husband’s estate. It protects one spouse from the other’s screw-ups. 

United States v. 1500 Lincoln Ave.: The U.S. tried to get possession of a pharmacy used to distribute drugs. The husband and wife owned the pharmacy as a tenancy by the entireties, but the wife was innocent. The U.S. said the illegal use severed the estate, but the wife said there was nothing to gain by forfeiture because she, too, owned it all. The court decided to protect  forfeiture and property rights of innocent owners so it gave the wife exclusive use and possession during her lifetime and the opportunity for survivorship if she were predeceased by the guilty spouse but the U.S. got it if she died first.

In re Marriage of Graham: Is an MBA marital property subject to division? The wife had supported the husband. Court found that a degree did not have many of the attributes of property (no exchange value, not inheritable, cannot be assigned) and did not fall within the legislature’s definition of property.

O’Brien v. O’Brien: P supported D as he pursued medical school throughout their marriage so when they divorced she wanted share of his license under Domestic Relations Law. P said it was not property but personal attainment, but court held that it was marital property under DRL and that it did have market value. P played major role in D’s acquisition of license.

Elkus v. Elkus: P moved for pre-trial order to determine whether her career and/or celebrity status constituted marital property subject to equitable distribution. D helped P establish her career as singer. The court broadly defined the Domestic Relations Law. “Things of value acquired during marriage are ‘marital property’ even though they may fall outside the scope of traditional property concepts.” To the extent D helped her career, this is marital property.

Marvin v. Marvin: Parties lived together for several years with oral promise to share assets. Court said it should enforce contracts between nonmarital partners except where based on meretricious sex and in the absence of an express contract the court could look into the conduct of the parties. The fact that  a man and woman live together does not in itself invalidate agreements. Even without tacit agreements, there can still be division of assets because it’s to be expected. The rise in nonmarital relationships was a big factor in this decision.

Wrinkles:

-By counting a degree in terms of lifetime earning capacity, it can be counted twice because his second wife could get a share of it, too.

-Professional goodwill is a divisible asset in most jurisdictions.

-Community property generally rewards the nonworking spouse in proportion to the length of marriage, but that is irrelevant under most forced-share statutes. Under the Uniform Probate Code length of marriage is taken into account.

-If the survivor owns more than 50% of the assets he doesn’t get anything from the decedent spouse’s estate.

-Dower, curtesy and tenancy by the entireties do not exist in community property states because these were thought to rely on the subjugation of the woman.

-In some countries spouses can elect at marriage to hold property 1. in separate ownership, 2. to hold property acquired from earnings as community and inherited property separate, 3. to hold property from whatever source as community property.

-Marvin has not been accepted in all jurisdictions.

-No American state recognizes marriages between homosexuals, and Lucas v. Earl prohibits income sharing for income tax.

-Differences between marriage and non-marriage: 1. tax benefits, 2. health and work benefits, 3. tenancy by the entirety, 4. rent controlled apartments, 5. kids.

Policy:

-Under the English common law system of property ownership is given to the spouse who acquires the property; under the continental system husband and wife are a marital partnership and share property as a community.

-The assumption behind community property is that husband and wife contribute equally to the material success of the marriage.

-The general trend in marriage is toward contract and away from status. 
Part III: Leasehold Estates

A. THE LEASE

Elements:
-Leaseholds are nonfreehold estates.

-Don’t forget distinction between residential and commercial when looking at leaseholds.

-The principal ones are term of years, periodic tenancy, tenancy at will

-A term of years is an estate that lasts for some fixed period of time or for a period computable by a formula. Sometimes if can be for an indefinite term like “the duration of the war.” No notice of termination is necessary to bring it to an end.

-Periodic tenancy is a lease for a period of some fixed duration that continues for succeeding months until either the landlord or tenant gives notice of termination. 

-Notice is extremely important. If notice is not given or is given incorrectly, the period is automatically extended for another period. Under common-law rules notice of termination must be equal to the period itself unless it’s a year period then a 1/2 year notice is needed. Notice must terminate the tenancy on the final day of the period. It survives the death of the landlord or tenant.

-Under the Restatement, though, if the notice is incorrect if the notice is too close to the end of the period, the lease will terminate at the earliest possible date thereafter rather than extending for another full period.

-If an annual rent payable monthly is specified, the period is annual.

-The tenancy at will has no fixed period and endures so long as both landlord and tenant desire. Modern statutes typically require about 30 days notice for termination.

-A lease is a conveyance and a contract. It is a conveyance because it transfers a possessory interest in land, but it is a contract because it contains a number of promises.

-Leases fall under the statute of frauds.

-Under the Federal Civil Rights Act of 1866 (42 USC §1982) all citizens shall have the same right as white citizens to inherit, purchase, lease, sell, hold, and convey real and personal property. For the first century of its life, though, it had little impact on private discrimination. Since 1968, it has also applied to private action.

-Title VIII of the Civil Rights Act of 1968 was expanded by the Fair Housing Amendment Act of 1988.

-Under the Fair Housing Act, people cannot discriminate in the sale or rental of housing by race, color, religion, sex, familial status or national origin. In 1988, having kids and being handicapped were added to protection.

-Under the Mrs. Murphy’s boardinghouse exception §3603(b), the small owner may have an opportunity to discriminate, but can’t advertise it. Also private clubs and dwellings for religious groups can be exempted from the Act.

-Anyone injured by a discriminatory practice can commence a civil suit for injunctive relief and damages. The U.S. Attorney General can also bring suit and criminal penalties may apply.

-In 1988 the House rejected an amendment designed to prohibit affirmative action under the Fair Housing Act.

-A discriminatory motive need to be proved for a prima facie case under the Fair Housing Act. Proof of discriminatory effect is sufficient. This could be done with disparate treatment. Once a prima facie case is established, the burden of proof shifts, and D must prove his actions were not motivated by race.

-Under the American rule with holdover tenants, the tenant’s remedies are against the person wrongly in possession. Under the English rule, which the Restatement follows and is the majority rule, the landlord has the duty to deliver actual possession.

-A hold-over tenant is a tenant at sufferance, which lasts until he is evicted or the landlord elects to hold him over for another term, which can be a deterrent because the tenant is locked into a much longer deal.

-There are two ways to distinguish between a sublease and an assignment. Under the formalistic approach an assignment arises when a lessee transfers his entire interest under the lease, and a sublease results if it’s anything less. The less common approach considers the intent of the parties so that the words sublease or assignment are not conclusive.

-If the tenant assigns his leasehold, the assignee comes into privity of estate with the landlord, which means that the landlord and the assignee are liable to each other on covenants. It is a way of getting round privity of contract.

-Although the assignee is liable for rent, the original tenant also remains liable because he has privity of contract.

-If the tenant subleases, the sublessee is not personally liable to the landlord for rent.

-Not all covenants run between landlords and assignees. The parties must intend for the covenants to run, there must be privity of estate and the burden and benefit must generally touch and concern leased land.

-Factors to be considered in considering good faith and commercial reasonableness are: financial responsibility of the proposed assignee, suitability of the use, legality of the proposed use, need for alteration of premises, nature of occupancy.

Cases:

Garner v. Gerrish: Does a lease that grants the tenant the right to terminate the agreement at a date of his choice create a determinable life tenancy for the tenant or a tenancy at will. Gerrish had a sweetheart deal and didn’t want to leave when his landlord’s executor tried to evict him. The court said it was a life tenancy because “the lease expressly and unambiguously grants to the tenant the right to terminate and does not reserve the landlord a similar right.”

Crechale & Polles v. Smith: The Smiths were holdover tenants in C&P’s building. The two fought over whether Smith should stay and how much rent to pay, but C&P never tried to evict. C&P ultimately claimed the Smith’s were holdover tenants liable for another year. The court said C&P were treating them as trespassers but had not tried to evict and had accepted their checks, in effect agreeing to an extension of their lease on a month-to-month basis.

U.S. v. Starrett City: The U.S. brought suit under Title VIII because D was renting apartments based solely on race or national origin. D was trying to maintain a racial balance of 64% white, 22% black and 8% hispanic, because it feared if the white population fell lower it would pass a tipping point and be all black. D said it was just promoting integration. A race-conscious plan is presumptively discriminatory and even if acceptable cannot be ageless. The numbers are a ceiling to minority access. Big question was about whether Title VIII was about ending racial discrimination or providing minority access. Court said it was a violation of Title VIII.

Hannan v. Dusch: P Hannan leased real estate from D Dusch, but there was a holdover tenant. The court could choose between the English rule of holding the lessor responsible or the American rule of holding the lessee responsible. Under the American rule the landlord is not bound to put the lessee in actual possession, only legal possession. The court chose the American rule because “the law helps those who help themselves, generally aids the vigilant, but rarely the sleeping and never the acquiescent.”

Ernst v. Conditt: P Ernsts leased land to Rogers for a racetrack, and Rogers subleased to D Conditt. D paid rent for awhile then quit because he thought that under the sublease Rogers was responsible for the rent. Was the agreement a sublease (as D said) or assignment (as P argued). If there were any reversionary interest, it was a sublease, and there was no privity of contract between P and D and therefore D not liable. An assignment covers the whole term with no reversion and D would be liable. The court decided to look the common law and modern views and even though Rogers expressly agreed to remain liable, it was an assignment and D was liable.

Kendall v. Ernest Pestana, Inc.: A commercial lease said the lessee could not assign or sublease without prior written consent. Absent a provision that consent cannot be unreasonably withheld, can it? Pestana was trying to hold up the sublease so he could make more money. The court bypassed the majority rule, which said lessors could be completely arbitrary, for a minority rule that consent can be withheld only where the lessor has a commercially reasonable objection to the assignment. It makes leaseholds more easily alienable. Pestana was trying to hold up the sublease so he could make more money. This was more than he bargained for and unreasonable.

Wrinkles:

-Although the Fair Housing Act has Mrs. Murphy’s exception, §1982 does not so a person could still sue under that.

-Holdover tenants can give rise to a new term, but the maximum is usually limited to a year at most. The holdover tenancy is then usually under the same terms and conditions as the previous lease.

-Under some statutes landlords can demand double rent from holdover tenants.

-If a tenant does not stay on voluntarily, it is not a holdover.

-A clause absolutely prohibiting assignment could be valid if freely negotiated.

-In some states if a landlord unreasonably refuses to approve a sublease and the tenant just abandons the property the landlord may have a duty to mitigate damages.

Policy:

-Historically, courts considered leases as conveyances, but they are coming to view leases more contractually and they’ll evaluate leases in a contractual light.

-There are two points of view on Starrett-type quotas. One is that they run directly against the intention of quotas, which is to provide access, whereas the other is that if you don’t have quotas like these you’ll end up segregating people in the long run.

-The rationale behind the English rule is that it carries out the intention of the parties, because the tenant bargains for the use of property.

-The American rule is justified that the tenant will have more incentive to use his remedies than the landlord will have, and why should the landlord have to evict a trespasser if he wouldn’t have to once the tenant is in possession.

-Should the Kendall rule of implied duty of reasonableness in approving sublessors apply to residential leases? No state court has done it yet because residential leases are considered significantly different and it was thought it would lead to a bunch of litigation.

-Under the early common law, tenants took properties as is, and landlords were under no obligation to warrant their fitness.

B. TENANT WHO DEFAULTS

Elements:
-Many states have summary procedures in which landlords and tenants can resolve their disputes quickly without using force. This discourages self-help remedies and can be the exclusive remedy. It also eliminates the need for a lengthy ejectment proceeding.

-Summary judgments can still be quite time-consuming and expensive.

-Under the common law, a landlord entitled to possession could resort to self-help without fear of civil liability. A prohibition on self help is the trend, but it is not yet the majority rule.

-Under the common law, majority rule, the landlord may but need not mitigate.

-If a tenant fails to pay rent or falls into breach some other way, the landlord can sue for back rent and damages as well as terminate and evict.

-A breach of a covenant of quiet enjoyment, or any other dependent covenant, is a failure of consideration. A dependent covenant is one which the fulfillment of is necessary for the payment of rent.

-To have constructive eviction the tenant’s use and enjoyment must be substantially interfered with.

-A constructive eviction allows a tenant to vacate himself from a premises without being liable for rent. Of course, the problem is that you have to move out to effect it (the tenant must vacate), and if you’re wrong you could be liable for rent. A tenant could stay in and ask for declaratory relief before he leaves.

-The Restatement does not require vacating the property to get constructive eviction.

-Generally, a tenant cannot claim constructive eviction from the action of a third party. Typically, it must be the landlord who is affecting the tenant’s quiet enjoyment, and it often involves failure to provide services.

-A landlord may be under a duty to disclose hidden defects that he knows of.

-If there is an actual eviction, if even from a part of the premises, the tenant is relieved of all liability for rent. With a constructive partial eviction the tenant is not relieved of all liability.

-Under illegal lease, a lease can be an illegal contract if code violations make it a violation of statutory prohibitions and unenforceable.

-Not all jurisdictions have adopted the implied warranty of habitability, meaning quiet enjoyment, constructive eviction and illegal leases can still be relevant, and not all jurisdictions have applied the implied warranty to commercial properties.

-The implied warranty is good at move-in date and throughout tenancy, and this continuing coverage is a big difference from previous standards.

-Generally, the tenant cannot waive the implied warranty of habitability because it goes against public policy. The Restatement, though, does allow waiver.

-There are four ways of determining standard of warranty: 1. the housing code is the standard, and any failure to comply is a breach; 2. the housing code is the standard, but only a substantial defect is a breach; 3. housing code provisions and their violation are compelling but not conclusive, and breach occurs when premises are uninhabitable in the eyes of a reasonable person; 4. the standard and its breach are independent of the housing code.

-In the case of a breach of the implied warranty of habitability a tenant has contract remedies of damages, rescission and reformation. The tenant may also withhold rent, retain possession and have the agreed rent reduced. 

-Opinions differ on how to calculate the reduction. 1. damages are the difference between the value of the dwelling as warranted and the value as it exists in its defective condition; 2. damages are the difference between the agreed rent and the fair rental value of the premises as they were during their occupancy; 3. the agreed rent is reduced by a percentage equal to the percentage of use lost by the tenant in consequence of the landlord’s breach.

-At common law, the landlord has no duty to maintain and repair premises, but he does under the continuing covenant of habitability.

-Some people think the damages should be based on a tort theory

-Under the common law landlords had virtually unlimited freedom to evict tenants with proper notice and reason was irrelevant.

-Now most jurisdictions prevent retaliatory eviction and they create a rebuttable presumption of retaliatory purpose if the landlord does something. Landlords also cannot have retaliatory rent increases.

-The Uniform Residential Landlord & Tenant Act (URLTA) is a comprehensive code enacted in 12 states that puts a covenant of habitability on a landlord.

-Under the common law, it was caveat lessee so the landlord was not liable for injuries. The landlord however was under a disclose latent, dangerous conditions.

-The landlord has a duty of reasonable care for common areas and can be liable for criminal intrusion if it’s reasonably foreseeable.

-Most courts hold that violation of the housing code is not negligence per se but evidence of negligence.

-Now California and Louisiana hold landlords to strict liability although most states don’t recognize a general duty of care except that required for quiet enjoyment and constructive eviction.

-The tenant has a duty to pay rent, to repair (under the common law, not necessarily now), not to damage (affirmative waste), not to disturb other tenants (usually by express covenant), not to sue for illegal purposes (although under the common law the landlord cannot terminate for this).

-A tenant can be relieved from his duty to pay rent by acts of a third party that make it impossible or difficult to continue the lease. This can occur if the use becomes illegal or through frustration of purpose.

-Both frustration of purpose and impossibility of performance require extreme hardship to be valid.

-A tenant cannot commit waste by making alterations that change the fundamental nature of the premises. That’s voluntary waste, but there can also be permissive waste arising from a tenant’s failure to repair. Now, though, the landlord is thought to be in a better position to repair.

-A landlord can evict for nonpayment of rent or other causes. Most leases contain express provisions authorizing the landlord to terminate the lease upon breach of any covenant by the tenant. These are known as forfeiture clauses. Equity abhors a forfeiture, though, and the landlord must give the tenant notice for rent eviction.

-The landlord may expressly or impliedly waive her to terminate on a forfeiture breach. The landlord’s acceptance of rant from the tenant with knowledge of the breach is generally held to constitute such a waiver.

Cases:

Berg v. Wiley: P Berg sued for wrongful eviction after D Wiley kicked her and her restaurant out of a building. P objected to D remodeling the restaurant without permission and locked the tenant out. D also counterclaimed with abandonment and surrender. The court said there was no abandonment, and D was wrongful. For self-help to be right the landlord must be 1. legally entitled and 2. peaceable. The court said D failed on both common law counts and it also didn’t want to encourage landlords to take the law into their own hands. Therefore it held the only reasonable way for landlords to dispossess tenants was judicially.

Sommer v. Kridel: D leased an apartment from P, then didn’t take it. P didn’t even try to relet the apartment but wanted full damages from D. Is a landlord under a duty to mitigate damages from a defaulting tenant? The majority rule was no duty to mitigate. That’s a property-based view. The contract view is to allow mitigation. The court felt mitigation followed modern life and that the landlord had the burden of proving he used reasonable diligence in trying to re-let.

Reste Realty Corp. v. Cooper: P lessor sued D lessee to recover rent allegedly due under a written lease. P said D had unlawfully abandoned the property, but it had a bad water problem. The trial judge said it was a constructive eviction. It was a latent defect for the first lease but not for the second although P promised to fix. The court said the breach was the landlord’s because it violated the covenant of quiet enjoyment. These are implied in most leases, but this lease actually had one. Under this rule any act of the landlord which renders the premises unsuitable for the lease purpose is a breach.

Javins v. First National Realty Corp.: P First National sued for possession when tenants failed to pay rent. Court found an implied warranty of habitability that applied at time of making of lease and throughout. Implied warranty cannot be contracted out of nor can duties imposed by housing regulations. These regulations formed the basis for implied warranty. This was part of move toward treating leases as contracts, and they threw out the old no-repair rule. They were also concerned about inequality between landlord and tenant. Fact-finder must make two findings: 1. whether violations existed during period for which past due rent is claimed, and 2. what portion, if an at all, the rent is suspended by the landlord’s breach.

Hilder v. St. Peter: P Hilder was renting shitball apartment. Court held for implied warranty of habitability, and a substantial violation of local housing code will be prima facie evidence of implied warranty. A tenant does not have to abandon the premises but can quit paying rent and can deduct the cost of repairs from his rent if he does it himself. Punitive damages may also be available where the breach is wanton. Also, P can get rent back if he hasn’t abandoned.

Becker v. IRM Corp.: P tenant sued D landlord under strict liability and negligence after cutting himself in shower. Under stream of commerce, the landlord was strictly liable for latent defects. Tenant has no way of inspecting for all latent defects. Landlord also negligent because it had a duty to inspect.

Albert Greenfield & Co. v. Kolea: Lessor sued lessee for breach of lease after a fire destroyed garage and made premises unusable for lessee car dealer. The general rule is that absent a provision to the contrary the lessor is liable. Under contract, though, impossibility and impractibility come in. The court found that it was impossible for the court to furnish consideration after the fire. The court recognized the importance of the building over that of the underlying land.

Wrinkles:

-Although self-help cannot be used to evict tenants, it can still sometimes be used to get rid of holdover tenants.

-There are limits on security deposits, usually such as: no more than two months rent, deposits are in trust, deposits must be place in a trust or escrow account, deposits can not be mixed with other funds, the tenant’s claim to the deposit is made before other creditors’, landlord must pay interest on deposits, etc.

-Many courts allow rent acceleration in which upon the tenant’s default all rent for the entire term is due and payable.

-A breach of the covenant of quiet enjoyment does not have to be an eviction--the tenant could sue for damages.

-A tenant in default in payment of rent cannot assert a retaliatory eviction defense, but a tenant is not in default if acting legally in withholding the rent.

-Although a landlord is not responsible for one tenant annoying another, he can be responsible for nuisance or problems in common areas that affect quiet enjoyment.

-Under the common law, a tenant could be liable for changes that increased the value of the property under ameliorating waste.

-The doctrine of frustration of performance is being used more and more often.

Policy:

-There are several reasons for not putting a landlord under a duty to mitigate damages: the tenant cannot by his own wrongdoing impose a duty on the landlord, the tenant has purchased an interest in real estate, the landlord should not be forced into a relationship with someone he does not wish to accept and he should not be required to seek out new tenants continually.

-Mitigation should eliminate waste by forcing the landlord to use his land efficiently.

-A lease can lead to a moral hazard--the tendency of an insured to relax his vigilance because he figures the insurance company will cover it--that causes both the tenant and landlord to be more negligent than usual.

-The implied covenant of quiet enjoyment was originally designed to protect the tenant from ouster by a superior title. Now it includes the right of the tenant to have the beneficial enjoyment and use of the premises for the agreed term.

-In Javins, three considerations were behind implied warranty: 1. the old rule was based on assumptions that are no longer true; 2. landlord-tenant needed to be brought in line with consumer protection; 3. the nature of today’s housing market dictates abandonment.

-The implied warranty of habitability is part of the move from property to contract, and it gets rid of the doctrine of caveat lessee.

-Reasons for changes in landlord-tenant relations: leases are not for arable land but for housing; tenant no longer capable of doing his own repairs; today’s tenant in an inferior bargaining position; etc.

C. HOUSING AFFORDABILITY

Elements:
-The two big questions of rent control are is the the ordinance constitutional and is it constitutional as applied to the particular landlord.

-Rent controls are usually set by setting the controlled rent for a given unit and then adding reasonable periodic increases for a fair rate of return.

-Usually residential units.

-Units are often exempt from controls their first time on the market.

-As far as survivor rights to rent-controlled apartments, most courts favor the functional approach of Braschi.

-Rent control is generally justified as an exercise of the police power of state and local governments.

-Rent control must allow landlords a fair return.

-Under the Fifth Amendment the government shall not “take” private property without just compensation. A taking can be physical, actually taking the land, or regulatory, unduly reducing the property’s value.

-Government-assisted housing programs can be project subsidies tied to specific dwellings, housing allowances distributed according to need and income maintenance programs to distribute to poor people to use as they wish.

Cases:

Cromwell Associates v. Newark: Newark had a rent control ordinance. The issue was whether an ordinance that places a maximum limitation on annual increases, including hardship increases, is constitutional. The absolute top rate of increase was 25%, and P said that was insufficient for a fair return. Even though municipal ordinances are presumed to be valid, the court found it unconstitutional because it was so restrictive as to preclude any possibility of a just and reasonable return.

Pennell v. City of San Jose: San Jose had an ordinance that limited annual rent increases to 8%. If the landlord wanted more, he had to go to a special hearing at which things like hardship to the tenant were considered. P said this was an illegal taking because it transferred his money to the tenant. The Supreme Court upheld the ordinance because it found no evidence that a taking had actually occurred so a takings claim was premature. The Court also found it did not violate equal protection or due process because it was rationally related to a legitimate state interest.

Braschi v. Stahl Assocs.: Gay life partner of tenant in rent-controlled apartment moved for preliminary injunction to prevent eviction after partner died. Court had to determine meaning of word “family.” It concluded that the word family should not be rigidly construed, and whether an individual should be entitled to noneviction protection should be based upon an objective exam of the relationship of the parties.

Chicago Board of Realtors v. City of Chicago: Chicago enacted a Residential Landlord and Tenant Ordinance that codified the warranty of habitability. Posner gave an economic critique in which he said raising standards would lead landlords to screen applicants more carefully, the cost would go up so there would be less rental housing and the prime beneficiaries would be middle-class people who buy rather than rent. “The single proposition in economics from which there is the lease dissent among American economists is that a ceiling on rents reduces the quantity and quality of housing available.”

Wrinkles:

-With successors in rent-controlled units, the landlord may either set a new base rent or work from the original base, but a landlord can’t just evict tenants to jack the price up.

Policy:

-Giving broad survivor rights in rent control can tie up parts of the market. So while it helps current occupants, it can hurt people who are just moving into the market.

-According to Downs, rent regulation makes economic sense if two conditions occur simultaneously and last for some time: demand for rental units must rise sharply at the same time that new construction has been sharply restricted to conserve resources. Otherwise, “the more an ordinance intrudes upon the market conditions that would otherwise prevail, the more likely it is to cause dislocations in a housing market.”

-Defenders of rent control say it makes it possible for existing tenants to stay where they are.

-Most analysts agree that the major problem facing low income households today is affordability so housing problems may be more problems of income distribution. However, absent government intervention the housing market may fail to generate an optimal amount of housing.

Part IV: Control of Land through Private and Public Means


Generally

-Servitudes are agreements that create interests in land, binding and benefiting not only the parties to the agreement in question but also their successors.

-There are two types of servitudes: easements and covenants.

-An easement is a grant of interest inland; a covenant is a promise respecting use of land.

-Land-use agreements can be divided into five types: 1. A is given the right to enter upon B’s land; 2. A is given the right to enter upon B’s land and remove something attached to the land; 3. A is given the right to enforce a restriction on the use of B’s land; 4. A is given the right to require B to perform some act on B’s land; 5. A is given the right to require B to pay money for the upkeep of specified facilities.

A. EASEMENTS

Elements:

-An easement is a grant of an interest in land that entitles a person to use land possessed by another. 

-Affirmative easements, granted by a servient owner, give the grantee a right to enter or perform an act on the servient land.

-Because easements fall within the statute of frauds, the usually require a written instrument signed by the party to be bound thereby. However, an easement can also be created by fraud, part performance, estoppel, implication or prescription.

-Under the Restatement an easement can be created in a third party.

A reservation is a provision in a deed creating some new servitude which did not exist before as an independent interest, whereas an exception is a provision in a deed that excludes from the grant some pre-existing servitude of the land.

-An easement appurtenant benefits the owner of the easement in the use of land belonging to the owner. There is a dominant tenement and a servient tenement. It passes with the dominant tenement.

-An easement in gross benefits the owner without regard to ownership of the land.

-A profit is the right to take something off another person’s land that is part of the land or a product of the land such as crops, timber, minerals, wild game and fish. The usual profit is in gross.

-An easement can have a duration in fee simple, for life or for term of years.

-An easement gives the right to use servient land; a fee simple owner is entitled to possess the land. It often depends on the wording of the deed.

-A license  is permission given by the occupant of land allowing the licensee to do something that otherwise would be a trespass. It resembles an easement, but a license is revocable whereas an easement is not, and a license can be created orally.

-Easements can be created by express grant or reservation, by implication or by prescription.

-Express grant is self-explanatory; creation by reservation an easement may be reserved by the grantor over the land granted.

-An easement by implication is an exception to the SoF,  and easement in gross will not be implied.

-An easement can be implied in two basic situations: one, an easement implied from a prior existing use which is on the basis of an apparent and continuous use of a portion of the tract that exists when the tract is divided; two, an easement by necessity which is when the claimed easement is necessary to the enjoyment of the claimant’s land and the necessity arose when the claimed dominant parcel was severed from the claimed servient parcel

-Sometimes servitudes can be applied from a map--if things like streets are laid out but not put in yet then there can be an easement for them.

-When the dominant tenement and servient tenement come into the same ownership, the easement is extinguished.

-An easement by necessity is implied if the owner of a tract of land divides the tract into two lots and by this division deprives one lot of access to a public road. It cannot be implied over land that was never owned by the common grantor of the dominant and servient tenements.

-Othen took a hard line on easement by necessity, but some courts have granted it where other access would be inadequate, difficult or costly.

-An easement by necessity endures only so long as it is necessary.

-Easement by prescription rests upon the idea that rights can be acquired simply by the passage of time.

-Prescriptive easements require: open and notorious (without any attempt at concealment), continuous (not necessarily constant), adverse and under claim of right (not with permission of the owner of the land), and uninterrupted (some say the owner can interrupt simply by protesting the use). The use is exclusive but not as exclusive as that in adverse possession. Also, color of title is not required for a prescriptive easement.

-The public can obtain a prescriptive easement through long continuous use by the public under a claim of right. However, it rarely happens because it is assumed that where the public uses private land that the use is permissive.

-The scope of an easement depends on the intention of the parties.

-An easement can be terminated if it is released to the owner of the servient estate. It can also be terminated by a sort of reverse adverse possession by the servient owner.

-A negative easement is the right of the dominant owner to prevent the servient owner from doing something on servient land. The four recognized by common law were: 1. blocking your windows; 2. interfering with air flowing over your land; 3. removing the support of your building; 4. interfering with the flow of water in an artificial stream.

-American courts have also been hostile to negative easements but have created a few new ones: unobstructed view, solar easement and conservation easements.

-You can’t have an easement on your own property, but it’s called a quasi easement.

Cases:

Willard v. First Church of Christ, Scientist: A woman sold property to Willard but tried to reserve an easement for parking in the church. Can a grantor, in deeding real property to one person, effectively reserve an interest in the property in another? Under the common law you couldn’t, but the court allows because it wants to give effect to the intent of the grantor. It’s a minority view.

Holbrook v. Taylor: The Holbrooks used a 250-foot-long road through the Taylor’s property and claimed their right to use by prescription an estoppel. The use of the road had been with permission for years but it was not adverse and continuous so there was no prescriptive easement. However, because the Holbrooks had been allowed to use the road to build a house and had done so with tacit approval, the court found there was a license by estoppel.

Van Sandt v. Royster: P Van Sandts brought action to enjoin D Royster’s from using lateral sewer drain across P’s land. There was nothing visible on the ground to show a sewer drain and it wasn’t on the deed. D contended it had an easement by implied reservation from an earlier deed, and that there was an easement by prescription. The court said the purchaser was charged with notice of the lateral sewer, and it was an apparent easement. Also, it would be very difficult to use the land without it. The court did not deal with easement by prescription.

Othen v. Rosier: P Othen brought suit to enforce a roadway easement through the lands of D Rosier by necessity and prescription. Court said no easement, even though P was basically landlocked by D. For an implied easement, the court said that P needed to show that the necessity existed at the time of the severance of the two estates, and it wasn’t able to show it wasn’t just a mere convenience. Therefore there was no implied grant or reservation originally. On the prescriptive easement, the court held that it was merely permissive and hence only a license which did not ripen into a prescriptive right. Also he was unable to show that his predecessor’s adverse possession was in the same place he was trying for a prescriptive easement.

Miller v. Lutheran Conference: P Millers filed in equity for an injunction to keep D Lutheran Conference from using the lake. P said no bathing rights had been conveyed originally and that even if bathing rights had been conveyed they were easements in gross and therefore indivisible. D said it obtained the rights by prescription and that they were alienable and divisible. The court said that although bathing rights were not granted they were obtained by prescription. It also held that as an easement in gross they were assignable although they could only be held as one stock. The present owners all had to approve assignment and had not done so thereby violating one stock rule. 

Wrinkles:

-In Willard, the woman could have gotten around the problem of third-person easements by selling her property to the church and having them sell it to Willard to reserve the easement.

-Two types of license that are not revocable are one coupled with an interest in the land, and one irrevocable under estoppel. Irrevocable licenses can last for the time needed to recoup the investment, forever or until the structure is no longer used.

-The fiction of the lost grant allowed easements roughly 20 years old to become prescriptive on the idea that the grant had simply been lost.

-Some states have tried to open beaches by resorting to customary rights--the idea that people have just been using something so long they deserve to keep using it.

-The only easements in gross that are not assignable are easements for hunting, fishing, boating and camping.

-American courts do not allow negative easements to arise by prescription.

-It is possible to get an easement in gross if you’re something like a hunting club.

-Generally, if the dominant estate is subdivided, each lot has a right to use easements appurtenant to the dominant estate.

-A servient owner can use the easement land in ways that do not unreasonably interfere with the easement and generally can use the easement himself.

Policy:

-Easements by necessity are supported by the policy that no land should be made inaccessible and also by the idea that the creator of the landlocked parcel simply forgot to put it in the deed.

-Because easements in gross could easily get out of hand, American courts have tried to limit them to the original grant.

-Judges do not favor negative easements because they encumber land titles.

-A big key in easements is weighing the burden on the servient tenant against the benefit enjoyed by the dominant tenant.

-Courts prefer appurtenant easements over easements in gross.

-Courts have sometimes restricted transfers of easements in gross because it just gets too confusing.

B. COVENANTS

Elements:
-A covenant is a promise to do, or not to do, a certain thing.

-Two types of covenants: covenants enforceable at law (real covenants) and covenants enforceable in equity (equitable servitudes).

-Judges have held that where there is privity of estate, the contract is enforceable against assignees.

-The test for running of the burden is usually more difficult than the test for running of the benefit.

-Horizontal privity is the privity of estate between two original covenanting parties. Vertical privity is the privity of estate between one of the covenanting parties and a successor in interest.

-Both privities may be required for a burden to run, but only vertical may be required for a benefit to run.

-Neither horizontal nor vertical privity of estate is required for enforcement of an equitable servitude.

-Vertical privity does not have to be between the original covenantor and his assign as long as the assignees can trace their title back to the original grantor.

-Under the Restatement there must be either a mutual or successive relationship between the promisor and promisee for the burden of a covenant to run at law, but horizontal privity is not required for the benefit to run.

-A real covenant can be a negative promise (a promise not to do something) or an affirmative promise (a promise to do an act).

-A real covenant does not run with the land--it runs with an estate in land, whereas an equitable servitude burdens the land itself and not the estate. Traditionally, another big difference between real covenants and equitable servitudes is remedy sought. Breaches of real covenants lead to damages at law, whereas equitable servitude breaches are remedied by injunctions or liens.

-A real covenant must be created by a written instrument signed by the covenanter and cannot arise by estoppel, implication or prescription. An equitable servitude can be implied in equity, but it cannot arise by prescription.

-An equitable servitude is a covenant respecting the use of land enforceable against successive landowners in equity regardless of its enforceability at law.

-For a burden to run requires: 1. that the parties intend the promise to run; 2. that a subsequent purchaser have actual or constructive notice of the covenant; 3. that the covenant touch and concern; 4. that a subsequent purchaser receive notice.

-For a benefit to run requires: 1. intent, 2. privity of estate, 3. touch and concern. 

-A majority of courts imply negative restrictions from a common scheme, but some jurisdictions prohibit them under the Statute of Frauds.

-If a court does imply a reciprocal negative servitude, the developer must have a uniform scheme and it must exist when the developer sells the first unburdened lot.

-When the benefit of a covenant is in gross, the majority rule is that the burden will not run. However, it probably should in the U.S. because it’s like an easement in gross.

-Under the Restatement touch and concern is superseded for both the benefit and burden in order to reformulate the inquiry so that “the appropriate question is whether the servitude arrangement violates public policy.” Such servitudes remain invalid if they impose unreasonable restraints on alienation, undue restraints on trade or if they are unconscionable or lack a rational justification.

-Under the Restatement a servitude that is a direct restraint on alienation is invalid if unreasonable, which is measured by weighing utility of restraint against injurious consequences of restraint.

-Under the Restatement, a servitude is not invalid because it indirectly restrains alienation by limiting the use of the property unless there is no rational justification for the servitude, and a servitude is invalid if it is unconscionable.

-A covenant with a racially discriminatory effect may violate the Fair Housing Act of 1968 §3604(c).

-With a condominium each unit is owned separately in fee simple by an individual owner. The exterior walls, the land beneath, the hallways, and other common areas are owned by the unit owners as tenants in common. Each owner handles his own financing. Each purchaser by accepting a deed becomes an association member and must accept its bylaws.

-With a co-op the title to the land and building is held by a corporation, and the residents own all stock in the corporation. Each resident has a long-term renewable lease on an apartment unit.

-Association regulations are usually held to a standard of reasonableness, which is more demanding than the rationally related to a legitimate state interest standard used with legislation.

-Covenants and servitudes can be terminated through merger. Servitudes can be defended against with estoppel, relative hardship, change of conditions in the neighborhood,

Cases:

Tulk v. Moxhay: The court allowed a covenant to stand because it said that one party would get a particularly bad deal if it sold a building burdened with a covenant and then the purchasing party turned around and was able to sell an unburdened building for a much higher price.

Sanborn v. McLean: D McLeans tried to erect a gas station on their property and were enjoined from doing so by their neighbors. P’s and D all trace their title back to the proprietors of the subdivision. There was nothing on the deed, but the court said there was a reciprocal negative easement because the common owner had burdened all the lots with reciprocal restrictions. D should have had constructive notice because all the houses in the subdivision were basically the same.

Neponsit Property Owners v. Emigrant: P trying to foreclose a lien arising from a covenant that is an annual charge for a property association. Under English law covenants to pay money do not touch and concern. The court said here, though, that looking at the case and stressing the intent and effect of the covenant rather than its form it was clear the covenant should be said to touch and concern. There was also a privity of estate problem since the Property Owners corporation was not in privity with D, but the court there too said there was privity of estate in substance if not in form.

Caullett v. Stanley: P sued to quiet title over a recital in the deed that said the grantors reserved the right to build or construct the original dwelling or building on the premises. Is the recital an enforceable covenant or no more than a personal covenant that is too vague to be capable of enforcement. The court said the clause was unenforceable because it was neither a covenant or an equitable servitude. the burden is placed on the land, but the benefit is in gross and does not extend to other lands. “The policy is strong against hindering the alienability of one property where no corresponding enhancement accrues to surrounding lands.” It also wasn’t enforceable as an equitable servitude because it wasn’t part of a neighborhood plan.

Shelley v. Kraemer: P Shelley who was black filed suit against D for restrictive covenant that excluded on the basis of race. P said it was a violation of equal protection, due process and that they had been denied privileges and immunities of U.S. citizens. The difficulty was finding the state action to make a private deed unconstitutional. The court held that “the restrictive agreements standing alone cannot be regarded as violative. . .  but here there was more.” Judicial enforcement was state action because P would have been unable to occupy without it.

Laguna Royale v. Darger: P association sued D Dargers when they tried to assign three, quarter undivided shares in their condo. Condo bylaws prohibited assignment without consent of the association, and the association didn’t want too many homeowners. D said it was a violation of their constitutional rights of association, and the association said it was acting reasonably. The court said no state action for constitutional guarantees, but the association had acted unreasonably.

Nahrstedt v. Lakeside Village: P Nahrstedt sued to keep condo association from enforcing a restriction against dogs, cats and other pets. The court said the standard was that the restriction must be uniformly enforced unless the plaintiff can show that the burdens it imposes so substantially outweigh the benefits that it should not be enforced against any owner. The court had a long discussion of the history of condos. the court said it would enforce equitable servitudes unless they were wholly arbitrary, violate a fundamental public policy or impose a burden that far outweighed the benefit. The court held the restriction not arbitrary, not against public policy and OK. 

Wrinkles:

-With the union of law and equity, courts sometimes just grant the relief they feel is appropriate without worrying whether it’s an equitable servitude or real covenant.

-Conservation statutes can sometimes have trouble getting the burden to run when the benefit is in gross.

-Defeasible fees can also be used to control land use but are seldom used except for charitable purposes.

-The most common covenant in the U.S. restricts land to single-family dwellings, but what is a single-family dwelling. Under the 1988 amendments to the Fair Housing Act, more group homes will be considered single-family dwellings, particularly if they have something resembling a family structure.

-The condominium association often has a clause allowing it to buy back condos, but this can be an unreasonable restraint on alienation if the buy-back isn’t structured correctly.

-An injunction can be sold.

Policy:

-Covenants are an attempt to make contract rights enforceable against the promisor landowner and also against his successors in title.

-Covenants can cut down on externalities that arise from conflicting resource uses by allowing efficient agreements among landowners.

-Although restrictive covenants have almost always been said to touch and concern the land, courts have been more reluctant to enforce affirmative covenants for three reasons: 1. courts don’t want continuing judicial supervision; 2. could impose personal liability on successor; 3. it resembles a feudal service or perpetual rent.

-Giving deference to use restrictions contained in a condo project’s originating documents protect the general expectations of condo owners and encourages the development of shared ownership housing, which is generally less costly.

-Touch and concern allows courts to cut off the dead hand by limiting servitudes.

-Real covenants, unlike equitable servitudes, will never be implied because courts think its unfair to impose unlimited personal liability with the damages of real covenants without an express agreement.

C. NUISANCE/JUDICIAL ZONING

Elements:
-Nuisance law is judges’ way of allocating resources justly and efficiently in the absence of private arrangements. Often, however, judges lack the institutional competence to make the kinds of decisions nuisance requires.

-At common law nuisance was awarded under the maxim that one must use ones property so as not to injure that of another.

-There are nuisances per se, an act, occupation or structure that is a nuisance at all times and under any circumstances, regardless of location or surroundings (at law); and per accidens, those which become nuisances by reason of their location or by reason of the manner in which they are constructed, maintained or operated (in fact).

-A private nuisance arises from unreasonable interference with the use and enjoyment of land. A public nuisance is an act that interferes with general community or the comfort of the public at large.

-Public nuisance is either 1. intentional and unreasonable or 2. unintentional but negligent.

-In a nuisance action, plaintiff must show 1. unreasonable conduct; 2. substantial injury; 3. that the equitites balance in plaintiff’s favor.

-Although nuisance is akin to an intentional tort, elements like reasonableness and amount of harm enter into its consideration. This is an anomaly from an intentional tort.

-The Restatement has a couple of different ways of looking at reasonableness: 1. the gravity of the harm caused outweighs the utility of the actor’s conduct; 2. the harm caused by the conduct is serious, and the financial burden of compensating for this and similar harm to others would not make the continuation of the conduct not feasible.

-The Restatement test is a balancing of the equities rather than a threshhold test.

-Gravity of the harm includes 1. the extent; 2. the character; 3. the social value of the use invaded; 4. the suitability of the use invaded to the locality; 5. the burden on the person harmed of avoiding the harm.

-Depreciation of value of surrounding property is not enough by itself to constitute a nuisance, but it is a factor in proving an injury. Other factors that can be taken into consideration are discomfort, fear of harm.

-Nuisance is one of a number of rights incident to land ownership. Others include: freedom from trespass, water rights and right to support (lateral and subjacent).

-An externality is a cost (or benefit) of any given action that is not taken into consideration by the actor in determining the level of that activity that is optimal from the actor’s point of view.

-A court has four choices of remedies for nuisance. The basic choice is between injunctive and damage relief. The court can abate the activity by granting plaintiff injunctive relief, it can let activity continue by having the defendant pay damages, it can let the activity continue by denying relief or it can abate the activity if the plaintiff pays damages.

-In order to sue for public nuisance you must be able to show that it is specially injurious to you. However, primarily under pressure from environmentalists the standing requirement has been loosened recently.

-Rights to lateral and subjacent support are among the incidents of ownership. Lateral support is support the land receives from neighboring land, and subjacent support is support the land receives from underlying strata.

-Landowners are strictly liable for lateral support of their neighbors’ land.

Cases:

Morgan v. High Penn Oil: P had land near D oil company, which emitted nauseating gases and odors. D said evidence not enough for nuisance and that it wasn’t acting negligently. The court said a nuisance per accidens doesn’t have to be one done negligently. A private nuisance can exist when one makes an improper use of his property and injures another. The court found ample evidence to establish the existence of a private nuisance and issued an injunction.

Estancias v. Schultz: P Schultz got a permanent injunction against D Estancias after D installed loud air conditioning units near P’s backyard. The court found the trial court had not erred in balancing equities for P. The court placed great emphasis on public interest. This doctrine has an apparent efficiency objective--to avoid the greater harm or social cost.

Boomer v. Atlantic Cement: P’s, neighboring land owners, asked for an injunction against D owner of cement plant. The prior rule was that wherever a nuisance had been found and there has been any substantial damage an injunction should be granted. The court found $185,000 in damages and chose to grant an injunction until D paid off damages as fixed by the trial court on remand. The court did so because it thought the damages were far less than the cost of removing the nuisance. The court thereby placed a servitude on the land that would preclude future recovery by the plaintiffs or their grantees. The dissent said the majority was licensing a continuing wrong.

Spur v. Del Webb: A case about coming to the nuisance. P Del Webb had sought an injunction to keep D Spur from operating a feedlot near its development. Two questions: 1. does a lawful operation become a nuisance when a residential area comes closer and 2.  if there is an injunction should the developer indemnify the feedlot? The court held it was enjoinable as a public and private nuisance. However, Webb must indemnify Spur a reasonable amount for the cost of the move.

Wrinkles:

-A problem with balancing the equities is that it compares the general loss to the public but only considers the specific loss to the private land owner of damage to property, not taking into account the general ways in which he has been damaged.

-There are administrability and transaction cost problems to selling off nuisance rights. Where do you draw the line between selling them to some of the neighbors and all the neighbors?

-A physical invasion of land can be a trespass or nuisance. A nuisance is an actionable invasion of a possessors interest in the use and enjoyment of land whereas trespass is an invasion of the possession of land. Trespass must be intentional but no showing of injury is needed.

-Air pollution can be either trespass or nuisance.

-With coming to the nuisance moving into the vicinity of a nuisance does not completely bar a suit for damages or injunction but it is a relevant factor.

Policy:

-How do we deal with one person who gets money damages from someone who has created a nuisance when other neighbors may be affected by the nuisance as well?

-In nuisance questions courts are often out of their league regulating things they don’t have the knowledge or resources to regulate.

-The Coast/Restatement analysis of nuisance is cost benefit.

-The Just/Epstein theory is that the purpose of nuisance is corrective justice. It’s more of a 19th-century approach where the question is whether you’re interfering with someone else’s property.

-Under the Coast theorem, the market will move the right to do something to the highest valued use, but it assumes that transaction costs are minimal. It doesn’t take consideration of the holdout problem, the free rider problem or the strategic behavior problem.

-There are a few different theories on who should get allocated the right to a nuisance. Some feel it should go to the highest valued user, which cuts down on transaction costs; some think first in time should prevail, which could be unfair if the person who was first simply ignored externalities; wealth redistribution, do it on the basis of  fairness; some feel it should be done to make a healthy environment.

D. LEGISLATIVE ZONING

Elements:
-Zoning is nuisance law made predictable by declaring in advance what uses are harmful and prohibited in the various zones.

-Zoning is an exercise of the police power and is usually done to protect health, safety, welfare and morals.

-Zoning has also been used for aesthetic objectives, zoning against adult bookstores and cinemas and zoning for preservation of historic buildings and open space.

-Zoning power is enacted locally, by the power to do so comes from the state and an enabling act. Many zoning laws come from the Standard State Zoning Enabling Act.

-Many zoning ordinances are based on a comprehensive plan--a statement of the local government’s objectives and standards for development.

-The denial of a building permit or certificate of occupancy is the chief means of enforcing zoning regulations. Some ordinances allow criminal penalties, but orders of compliance are the most commonly used enforcement tool.

-In cumulative zoning, uses that are graded higher can be done in zones graded for lower uses but not vice versa. Typically, from high to low it goes: single family homes, apartments, commercials uses, light industry, heavy industry. The modern trend is away from cumulative zoning.

-Under the Fifth Amendment private property cannot “be taken for public use, without just compensation.”

-The right to maintain a nonconforming use runs with the land and hence survives a change of ownership. If the nonconforming use is abandoned, though, it may be terminated. Enlargements in use can lead to termination, and sometimes people are prohibited from repairing nonconforming structures.

-Amortization is valid under the majority view but must be reasonable as applied to each nonconforming use terminated.

-Density controls used to be held to just a rational relationship test, but Mt. Laurel brought in the fair share test.

-Although a discriminatory intent must be shown for an Equal Protection challenge, under the Fair Housing Act plaintiffs need only show a discriminatory effect. Courts would rather have plaintiffs litigate statutory rights rather than constitutional rights.

-There are three basic techniques a community can use to exclude poor people who will put a high demand on social services: minimum housing cost, minimum housing size and minimum lot size.

-It is tough to litigate exclusionary ordinances in federal courts because of standing requirements. To have standing you must be able to show a case or controversy between the plaintiff and defendant and it cannot be hypothetical.

-A zoning law that hurts the traditional family must meet a higher standard of justification that rational relationship but not as high as strict scrutiny.

-A transfer option allows suburbs to compensate cities for not taking poor people, but this is exactly the sort of thing Mt. Laurel tried to stop.

-Growth controls try to keep everybody out and stop or slow development. They have grown rapidly over the next decade and have increased housing prices.

-Zoning laws must be constitutional for each lot. Therefore, a zoning law could be constitutional in general but not as applied to a particular lot. A constitutional argument will be based on equal protection, due process or the takings clause.

-Due process is divided into substantive and procedural. In procedural due process, a landowner might say he was not given a right to be heard, but in a legislative action notice does not have to be given to each landowner.

-Substantive due process asks the question whether an ordinance bears a rational relationship to a permissible state objective. The ordinance must be a rational way, not the only rational way.

-If a zoning standard infringes on a fundamental right, though, the substantive due process standard says the burden is on the legislature to show it has a compelling state interest in the objective under strict scrutiny. Strict scrutiny is seldom applied under the due process clause, though, because housing has been held not to be a fundamental right.

-State due process clauses are much stronger in this area than federal. State courts can strike down legislation they deem arbitrary or unreasonable even if it is a rational way of achieving an objective.

-Under Equal Protection landowners who are similarly situated must be similarly treated except where treating them differently can be justified. Under due process the question is whether the government can take away the right. Under equal protection the question is whether the government can take away the right from some and not others.

-Under Equal Protection, plaintiff must prove discriminatory purpose or intent, effect is not enough.

-Most zoning regulations to meet equal protection and due process must bear a rational relation to a permissible state objective.

-If the zoning ordinance operates by reference to a suspect classification, it must meet strict scrutiny by showing there is a compelling state interest.

-Hypothetical justifications for zoning are problematic because if you come up with a hypothetical and it is stricken down the zoning board just comes up with another hypothetical. You can also always hide intent.

Cases:

Euclid v. Ambler Realty: Euclid had comprehensive use and height zoning. P Ambler sued saying the ordinance was a taking of the value of the land. Was this within the city’s police power? The court looked at the city’s reasons and said they were not arbitrary or unreasonable and bore substantial relation to the public health.

PA Northwestern Distributors v. Zoning Hearing Board: P PA Northwestern opened an adult book shop, and four days later the Zoning Board D outlawed and gave P 90 days to get into compliance. Was a zoning ordinance that required the amortization and discontinuance of a lawful, preexisting nonconforming use confiscatory and violative of the constitution as a taking? The court said a presumption of validity attached to the zoning ordinance, but generally municipalities  lack the power to compel a change in the nature of an existing lawful use of property. The court therefore said, “the effect of the amortization provision herein is to deprive appellant of the lawful use of its property. . . . amortization and discontinuance of a lawful pre-existing use is per se confiscatory.” The court feared that any use could be amortized out of existence without just compensation.

Village of Belle Terre v. Boraas: D Belle Terre told P Boraas, who had leased his house, to a bunch of students that he was violating the limits on people in a one-family dwelling. P wanted the ordinance declared unconstitutional. The court said the ordinance did not involve a “fundamental” right. All the town needed to show was a rational relation between the ordinance and the legitimate government objectives, and there was no violation of the police power. In his dissent, Justice Marshall said it did violate a fundamental right to freedom of association and right to privacy by discriminating against unrelated people. He said it should pass strict scrutiny that it was necessary to protect  a compelling and substantial government interest. 

NAACP v. Township of Mt. Laurel: P representing minority interests attacked D Mt. Laurel’s zoning on the ground that it was unlawfully excluding low and moderate income families. The township was trying to limit the number of kids to keep its tax base down, but it was also basically trying to keep inner city people out. Could D validly through its land use system make it physically and economically impossible to provide low and moderate income housing? The court said that under state law each town must allow a wide variety of housing. D’s zoning was facially invalid, and its reasons were not sufficient. The court said D must bear its fair share of the regional burden on housing.

Wrinkles:

-Euclid is in part a reflection of the green belt movement in England.

-Exactions are the requirements of subdevelopers that they put in roads, sewers, etc. when they build a development.

-Under vested rights, a planned use might be protected if a lot of planning has been done and then zoning laws change. This can also be done under estoppel.

-Moore limited Belle Terre somewhat, but the big difference in Moore was that the ordinance regulated family members instead of unrelated people.

-Group homes typically care for foster children, the mentally ill, drug addicts, etc. Neighborhoods don’t like them so they try to limit them to conditional or special use permits or keep them out of single-family zones. Some states have said these are the functional equivalent of families, and the Fair Housing Act can preclude enforcement of private, single-family restrictive covenants against group homes.

-Zoning against billboards and the like can be a free speech problem when it works to limit political advertising and commercial billboards in commercial areas.

Policy:

-According to the Tiebout Hypothesis, specialty among suburbs is efficiency enhancing so people go to the areas that give them the type of services they most desire.

-Euclid was an attempt to preserve the status quo.

E. EMINENT DOMAIN

Elements:
-Three major questions: 1. what is a taking; 2. what is public use; 3. what is just compensation?

-That the government has the power to take property is a point long beyond dispute.

-Eminent domain is the power of government to force transfers of property from owners to itself or to other entities commonly invested with the power of eminent domain, such as schools.

-The Fifth Amendment allows land to be taken only for public use, but what is “public” use?

-There are two views on what public use is: the broad view is that the term means benefit to the public, and the narrow view means actual use of the condemned property by the public.

-Just compensation generally is considered to be market value, not necessarily the value the owner attaches to his property. It’s also geared to the highest and best use of the property, but what that is is not always clear.

-When the government condemns property, it must be sure to follow due process. This usually begins with a petition. It also includes a trial.

-If government action is a permanent physical action, it’s always a taking, but if it’s a nuisance control measure it’s been thought that it’s never a taking. That’s been criticized, though.

-Under Pennsylvania Coal if a regulation of a use that is not a nuisance goes too far it works too great a burden on property owners and cannot go forth without compensation. It’s the diminution in value test.

-Demoralization costs are those costs that come from people being pissed about having their property taken.

-There are a few ways of determining a taking: 1. Harm test, when the regulation has the purpose of protecting the public from harm it’s an exercise of police power and noncompensable but when the government works for public benefit it’s a taking, the problem is Penn Central and also that one man’s benefit is another man’s harm; 2. Severe economic loss, diminution in value goes too far, however this doesn’t apply if it’s a nuisance; 3. Reciprocity, if both sides benefit, it’s not necessarily a taking.

-A public good has two characteristics: 1. everyone can use it, 2. ones use of it doesn’t diminish anothers.

-When the government exercises police power it does not have to compensate; when it exercises eminent domain it does have to compensate.

-We don’t have strict scrutiny in takings, but Nollan seems to argue for a middle ground level of scrutiny. It wants a tighter fit between the regulation and its purported purpose.

Cases:

Hawaii Housing Authority v. Midkiff: Hawaii was trying to redistribute fee simples to break up an oligarchy of landowners. The court said this did not violate the public use clause of the Fifth Amendment. The Court would not substitute its judgment on what constituted a public use for the legislature’s “unless the use be palpably without reasonable foundation.” If it were rationally related to a conceivable public purpose, the court had never overruled.

Loretto v. CATV: D CATV had put wires and little cable boxes on P Loretto’s building. The Court said it was a taking because it was a permanent, physical occupation. “When the physical intrusion reaches the extreme form of a permanent physical occupation, a taking has occurred.” Property rights are the right to possess, use and dispose of it, and these were all destroyed by a physical taking.

Hadacheck v. Sebastian: P Hadacheck had a brick-making operation in Los Angeles, and the city tried to zone it out of existence. The court said, “It is to be remembered that we are dealing with one of the most essential powers of government, one that is least limitable. The court said he could still remove his clay. He just couldn’t make bricks, and they didn’t want to stand in the way of progress. It was a valid exercise of police power and not a taking.

Pennsylvania Coal v. Mahon: P Pennsylvania Coal wanted to mine under D’s property. P had a deed that gave it all subsurface rights, but D pointed to the Kohler Act, which prohibited the mining of coal in such a way that it would undermine land. The court said the Act was an overly broad exercise of the police power because it made some coal commercially impracticable to mine it was like destroying it, and there was no average reciprocity of advantage. It was a regulatory taking.

Penn Central v. City of New York: P Penn Central wanted to build an office tower over Grand Central, which D New York had declared a landmark. P said they were being singled out as landmarks and it was a taking of valuable air rights. The court said P had also generally benefited from the landmark law. D was not interfering with the use of the terminal. Also, air rights were transferable so no taking.

Nollan v. California Coastal Comm.: P Nollans wanted to build on their beachfront lot, but D Commission said they had to grant an easement before they’d get a permit. The court said imposing an easement was a permanent physical occupation.  The court said there was no nexus between the condition for the easement and the end advanced as the justification. Therefore, conditioning the building permit on it was extortion.

Wrinkles:

-The Pennsylvania Coal test diminution in value test was never used after it was passed.

-Transferable Development Rights sever development rights from land and treat them as a separate item. They are a way of easing the burden of land-use restrictions. Owners of TDRs may sell off their rights or use them on land they own.

Policy:

-Various rationales have been offered for the power to take. Early scholars argued that sovereign states had original and absolute ownership of property. Some see it as a consequence of the prerogatives of feudalism, and others see it as an inherent attribute of sovereignty.

-Posner says taking encourages efficiency. It cuts down on transaction costs, land acquisition costs and lessens the power of bilateral monopoly.

-Posner says the duty to compensate keeps the government from abusing the taking power. Plus, people would be reluctant to invest if they knew their land could be taken away.

-Epstein thinks public use should only involve provision of public goods. Merrill thinks condemnation should only be used when transaction costs are sufficiently high.

-In Poletown, Detroit residents fought the move to condemn their property to give it to GM. The court said it was OK because it would provide jobs.

-Penn Central was one of the first times a court had said there was no taking even though historic preservation bears little resemblance to common law nuisance and the law benefited a larger group than it burdened.

-What does it mean to say you should get return on investment or some other sort of investment-backed expectations.










