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CHAPTER 1: POSSESSION, RULE OF CAPTURE, RIGHT TO EXCLUDE
A.  POSSESSION GENERALLY


1. Elements



a. Physical control



b. Intent to exclude others


2. contra OWNERSHIP, requiring title


3. PROS: Possession



a. is EASIER to protect than ownership



b. MAINTAINS PEACE and order: big fish don't eat little fish



c. FACILITATES TRADE: buyer can rely on seller's possession as claim of right



d. is an EASY way to ALLOCATE RESOURCES

4. INSTRUMENTAL CONCEPT



a. CONSTRUCTIVE POSSESSION - legal fiction used to reach desired result


5. LOCKE'S LABOR THEORY


a. labor of one's body is properly his



b. removal of something from state of nature + one's labor = property against others



c. LAW OF ASCESSION




1. B's MATERIAL + A's LABOR (and GOOD FAITH)





a. B generally gets finished product





b. UNLESS A has sufficiently increased the value to make awarding it to B unfair




2. B's MATERIAL + A's LABOR AND MATERIAL (and GOOD FAITH)





a. Owner of principal material generally gets finished product



d. MISTAKEN IMPROVER




1. LIKE ASCESSION APPLIED TO REAL ESTATE




2. If A builds house on B's land in GOOD FAITH, B either





a. PAYS A the reasonable value of the house





b. OR SELLS the LAND to A at fair market value

B. POSSESSION AND RULE OF CAPTURE

1. Pierson v. Post (fox chasing)



a. MAJORITY




1. chasing fox over "unpossessed wasteland" is NOT POSSESSION




2. POSSESSION = MORTAL WOUNDING / REASONABLE PRECAUTIONS AGAINST ESCAPE




3. PROS




a. MORE DEAD FOXES (?)






1. BUT will hunters organize expensive expeditions if this is the rule?





b. EASY TO ADMINISTER THE LAW





c. DISCOURAGES TRESPASS




4. CONS




a. OVERCAPTURE (no conservation)





b. OVERINVESTMENT in capture technology




5. EXCEPTION: RATIONE SOLI




1. CONSTUCTIVE POSSESSION of wild animals on one's land



b. DISSENT




1. arbitration by hunters => FIRST POSSESSION is HOT PURSUIT




2. big dogs v. little dogs




3. PROS





a. FOSTERS SPORT 


2. Ghen v. Rich (whaling)



a. CUSTOM = whale speared; whale sinks; whale found days later => belongs to spearer



b. cf Pierson



1. MORTAL WOUNDING as in Ghen => POSSESSION



c. PROS




1. whalers would no longer whale, but wail, w/o this rule


3. Keeble v. Hickergill (duck pond)



a. Hickergill scared ducks => malicious interference with trade 



b. cf Pierson



1. Keeble could have relied on RATIONE SOLI/CONSTRUCTIVE POSSESSION, but didn't




2. trade (ducks) vs. sport (foxes)


4. Hammonds (OVERRULED)(gas is"wild" and returns to nature when stored underground)



a. PROS



1. encourages drilling



b. CONS



1. overinvestment in drilling technology




2. overincentive to create above ground reservoirs




3. society denied benefits of underground storage


5. Water



a. eastern states: RIPARIAN RIGHT = First in Time on land near water



b. western states: PRIOR APPROPRIATION DOCTRINE = Rule of Capture + Labor Theory




1. too low ratio of streams/land in the West to have riparian theory


6. Escaped wild animals



a. if animal has ANIMUS REVERTENDI, still belongs to captor




1. PROS




a. law wants to REWARD TAMING ANIMALS



b. if NO animus revertendi




1. if animal is not native to the region (elephant in PN woods), hunters are on notice 





that another person has prior possession






2. o/w, POSSESSION IS LOST



c. RULE OF INCREASE




1. offspring belongs to owner of mother

C. Demsetz: Toward a Theory of Property Rights (UTILITARIAN: dominant view today)


1. Definition of Externalities



a. the hidden costs and benefits of one's actions, falling on others



b. they ENCOURAGE the MISUSE of RESOURCES (but are NOT SUFFICIENT to cause misuse)



c. EG
- X uses property in a way that imposes $1000 cost on Neighbors (N)






- X could impose no cost on N, but would have to pay $500


2. Transaction costs to contractual solutions



a. arranging an offer for X in the case of many neighbors



b. investigation may be necessary - who is causing $1000 cost?



c. fund-raising efforts



d. FREE RIDES - if most N seem willing to pay, some N will do nothing

 

e. lawyers' fees


3. Development of Property Rights



a. PROS




1. to INTERNALIZE EXTERNALITIES when the gains of internalization > costs of 





internalization





a. EG Montagnes Indians & advent of commercial fur trade






value of furs to the Indians considerably increased






=> scale of hunting activities rose sharply






=> encouraged animal husbandry






=> required ability to prevent poaching






=> socioeconomic CHANGES IN PROPERTY IN HUNTING LAND


4. Private v. Communal property rights



a. communal - CONS: GREAT EXTERNALITIES




1. no right of exclusion




2. people will tend to overhunt/overwork land





a. cf Hammons: communal property right in underground resources => overdrilling






1. one solution: gov't regulates rates of extraction




3. HIGH TRANSACTION COSTS





a. HOLDOUTS can continue to overhunt/overwork as they please




4. policing potential agreements




5. NO ACCOUNTING for FUTURE supply & demand



b. private - INTERNALIZES MANY OF THE COSTS OF COMMUNAL PROPERTY




1. ONE COST: will not take into account how use of one's land affects neighbors




2. cost of negotiation REDUCED GREATLY


5. OBJECTIONS



a. efficient individuals => efficient society ?1?



b. no hopes for cooperation, yet cooperation is necessary in establishing private property

D. Acquisition by CREATION


1. Justification



a. Lockian fruits of labor


2. INTELLECTUAL PROPERTY



a. International News Service v. AP



1. news not subject to copyright




2. MAJORITY





a. AP has QUASI-PROPERTY right to exclude INS until commercial value is extracted





b. misappropriation, unfair competition, Lockian justifications




3. DISSENT (Brandeis)





a. perhaps majority's remedy is sufficient, but IS IT NECESSARY?






1. cf Ghen: whales cannot be captured immediately after spearing







a. Ghen solution was the ONLY solution for whaling industry





b. if feasible, AP should invest more in keeping its news secret





c. data is needed




4. BAIRD





a. granting exclusive rights to info does not promote a market economy





b. AP should get a lead time advantage, but that's all






1. cf trademark law: property right ends when mark becomes generic



b. Smith v. Chanel



1. "A large expenditure on money does not in itself create legally protectable rights"




2. Chanel no. 5 was unpatented, and could be imitated



c. Cheney Brothers v. Doris Silk Corp.



1. International News Service v. AP did not mean to create a c/l patent/copyright





a. that decision should be read very narrowly to apply to news




2. GENERAL RULE: IN THE ABSENCE OF C/L or STATUTORY LAW, ONE'S PROPERTY IS 





LIMITED TO THE CHATTELS WHICH EMBODY HIS INVENTION





a. OTHERS MAY IMITATE AT THEIR PLEASURE





b. to exclude others from imitating a chattel is a power which the Constitution allows 






only Congress to create




3. here, copyrights and design patents could not apply b/c the silk designs are 





ephemeral



d. PROS



1. inventors need an incentive to invent



e. CONS



2. technology: taking new ideas and making them better


3. PROPERTY RIGHT IN PERSONS/BODIES


a. RIGHT OF PUBLICITY (ROOTED IN C/L RIGHT OF PRIVACY)




1. name, likeness, and "identity"





a. even if no deception intended (Vanna White robot case)





b. Bette Midler radio commercial



b. Moore



1. MAJORITY





a. rejected P's conversion claim






1. would inculpate innocent researchers





b. supported "duty to disclose" claim






2. BUT not effective; doctor does not have the deep pockets of UCLA




2. MOSK'S DISSENT




a. PROPERTY is a "BUNDLE OF RIGHTS"






1. EG use, possession, transfer, exclude





b. ct should have defined P's bundle as:






1. NO RIGHT TO TRANFER AN ORGAN BY SALE






2. AND RIGHT TO EXCLUDE D FROM EXPLOITING P's SPLEEN FOR PROFIT





c. P can get money from UCLA, but could not sell a kidney to someone


4. PROPERTY RIGHT TO EXCLUDE





a. State v. Shack



1. owner of real property has NO ABSOLUTE RIGHT TO EXCLUDE ALL OTHERS




2. NECESSITY, private or public, may justify entry





a. "property values serve human values"





b. EXCLUSION may not be invoked if it harms disadvantaged farmworkers





c. cf selling organs: poor would sell, have bigger incentive to sell organs than rich



b. SINGER's RELIANCE INTEREST LIMITS RIGHT TO EXCLUDE




1. PROPOSAL (40 Stan. L. Rev. 699)





a. RESTATEMENT §90: The Reliance Interest in Property


1. When owners grant rights of access to their property to others, they are not unconditionally free to revoke such access.  Non-owners who have relied on a relationship with the owner that have made such access possible in the past may be granted partial or total immunity from having such access revoked when this is necessary to achieve justice.


2. When people create relations of mutual dependence involving joint efforts, and the relationship ends, property rights (access to or control of valued resources) must be redistributed (shared or shifted) among the parties to protect the legitimate interests of the more vulnerable persons.


3. Property rights are redistributed from owners to non-owners:



a. to protect the interests of the more vulnerable persons in reasonably relying on the continuation of the relationship;



b. to distribute resources earned by the more vulnerable party for contributions to joint efforts; and



c. to fulfill needs of the more vulnerable persons.




2. United Steel Workers v. U.S. Steel




a. Steel destroyed technologically lagging plant, while Workers wanted to buy the 






plant themselves






1. BUT Steel did not want competition





b. Workers had RELIANCE INTEREST, as whole town was built around plant






1. cf Poletown govt takes land and gives to GM for public good: jobs





3. EPSTEIN REPLY TO SINGER





a. ABSOLUTE RIGHT TO EXCLUDE IS OK






1. merely establishes conditions for subsequent market transactions



c. is denial of the right to exclude a TAKING?




1. Kaiser Aetna




a. right to exclude is ONE OF THE MOST ESSENTIAL STICKS IN THE BUNDLE OF 






RIGHTS known as property

CHAPTER 2: ACQUISITION BY FIND, ADVERSE POSSESSION

A. ACQUISITION BY FIND


1. Armory v. Delamirie


a. RELATIVITY OF TITLE: finder has title against everyone but the true 




owner



1. right is NOT LOST by losing the article





a. EG A finds O's chattel then loses it. B finds it. Strength of claims: O > A > B



b. PROS: protecting prior possession:




1. protects an owner (in possession) but w/o title




2. peaceable possession protects public order




3. protects thieves against subsequent possessors - o/w prior and subsequent 





possessors would litigate whether prior possessor was a thief


2. FINDER's CLAIM v. OWNER OF LAND's CLAIM (NOT OWNER OF CHATTEL)



a. owner of land > trespassing finder




1. PROS: DISCOURAGES TRESPASS



b. owner of land v. employee finder




1. owner of land > employee finder





a. CONTRACTUAL DUTY OF EMPLOYEE / AGENCY





b. EMPLOYEE ON PREMISES FOR A LIMITED PURPOSE






1. South Saffordshire - cleaning out stopped sewer drain




2. employee finder > owner of land





a. REWARD HONESTY 






1. EG hotel room maid reports lost article and guest cannot be found





b. REWARDING REPORTS ENCOURAGES TRYING TO FIND TRUE OWNER



c. owner of land > finder of article found in the soil



1. CHATTEL IS PART OF THE LAND OR FOUNDATION




2. cf subjacent support (?)



d. owner of land v. finder of article in the private home



1. owner of land > finder of article in the private home





a. OWNER ADMITS PEOPLE INTO HOME FOR LIMITED PURPOSES

 


2. finder > owner of land





a. Hannah v. Peel





1. owner of land never lived in house






2. reward honesty




3. NEW YORK STATUTE => always goes to finder





a. PROS WILL ENCOURAGE NEW LAND OWNERS TO DO A THOROUGH INSPECTION






=> INCREASES CHANCE OF FINDING TRUE OWNER



e. owner of land v. finder of article found in a public place



1. LOST article => finder





a. Bridges (money on floor of shop)





a. CONS true owner will retrace his steps looking for what he lost




2. MISLAID article => owner of land





a. TRUE OWNER WILL REMEMBER WHERE HE LEFT IT





b. McAvoy (wallet left on table in barber shop)





c. CONS cf honesty of owner of land vs. honesty of finder?






1. land owner knows true owner may come back =>  so land owner will hide 







chattel



f. no c/l right to reward



g. item stays in CUSTODY of OWNER until after reasonable time => THEN FINDER




1. CONS HIGH TRANSACTION COSTS?

B. Acquisition by ADVERSE POSSESSION

1. GENERALLY



a. if a possessor claims adversely to the owner and owner does not act w/i stat/lim period:




1. owner is BARRED from bringing a claim




2. NEW TITLE GOES TO POSSESSOR



b. regards not the merit of the possessor, but the DEMERIT of the OWNER



c. SHIELD: aff defense to claim of EJECTMENT



d. SWORD: offensive means of QUIETING TITLE



e.  no A/P of state lands: no time runs against the king



f. A/P and future interests




1.person w/ FUTURE interest CANNOT bring EJECTMENT against A/Por




2. A/Por acquires only the interest the owner had when A/Por entered (eg could be life 





estate)


2. PROS


a. LOCKE: reward productive use of land



b. PUNISH landowners who sleep on their rights



c. CORRECTS UNCLEAR LAND RECORDS & QUIETS TITLE



d. cf SINGER's RELIANCE THEORY (giving effect to expectations)



e. CONS



1. owners' monitoring costs go up 


3. REQUIREMENTS



a. ACTUAL ENTRY giving EXCLUSIVE POSSESSION



1. ACTUAL = not wholly constructive (like "open & notorious")





a. ASIDE: constructive A/P & color of title






1. W/O COLOR OF TITLE => A/P of land actually occupied






2. COLOR OF TITLE => constructive A/P of tract described in deed IF:







a. GOOD FAITH







b. occupied SIGNIFICANT PORTION of the land wrt the whole







c. tract described in deed is recognized in community as ONE DEFINED PARCEL 








of land




2. EXCLUSIVE against owner and public generally





a. INTERRUPTION BY OWNER: re-entry for purpose of regaining possession





b. objective test






1. presumption that owner's use of land is an assertion of ownership






2. CONTRA prescriptive easement







a. A/P has stricter exclusivity req. than prescriptive easement



b. OPEN and NOTORIOUS (NOTICE)



1. REASONABLE (ACTUAL, CONSTRUCTIVE, INQUIRY?) NOTICE TO OWNER




2. NECESSARY ACTS defined by condition, size, locality of land





a. living on land is not necessary




3. STATUTORY REQUIREMENTS





a. Van Valkenburgh v. Lutz: New York






1. NEED COLOR OF TITLE






2. OR {SUBSTANTIAL INCLOSURE or USUAL IMPROVEMENTS}







a. moving Yonkers to higher use is end of property system




4. CAVES





a. if surface owner not aware of cave,  A/P OF SURFACE IS NOT A/P OF CAVE




5. PAYMENT OF TAXES may be necessary




a. required in western states





b. good evidence for "open and notorious" anywhere



c. ADVERSE and under a CLAIM OF RIGHT / HOSTILITY




1. OBJECTIVE TEST (SCHOLARS)




a. ONLY ACTIONS OF POSSESSOR ARE IMPORTANT





b. can be w/o claiming title as long as its W/O PERMISSION OF OWNER





c. OFFERS TO PURCHASE






1. to induce nonaction from owner => NOT ADVERSE






2. to avoid litigation => THEN STAT/LIM STILL RUNS





d. PRO





1. cheap to administer






2. rewards reasonably productive use




2. SUBJECTIVE TESTS (MAJORITY)




a. GOOD FAITH BELIEF FOR ADVERSITY - COLOR OF TITLE





1. "I thought it was my land"  






2. NY adopts in Van Valkenburgh v. Lutz





3. SQUATTERS CANNOT A/P






4. CONS






a. requires mens rea analysis





b. AGGRESSIVE TRESPASSER






1. "I knew it was your land, but I wanted it, you asshole"






2. CONS






a. rewards bad faith trespassing







b. incentive to break peace







c. requires mens rea analysis




3. MAJORITY: COLOR OF TITLE NOT REQUIRED



4. BOUNDARY DISPUTES





a. MAJORITY: USE OBJECTIVE TEST (see above)




b. MAINE DOCTRINE





1. AGGRESSIVE







a. "I knew it wasn't mine, but I wanted it"







b. "I thought it was mine, and even if it wasn't, I wanted it"






2. CONS






a. requires mens rea analysis







b. good treatment for ruthless wrongdoer 







c. people have INCENTIVE TO LIE





c. ALTERNATIVE: should oblige wrongdoer to compensate owner with $





d. AGREED BOUNDARIES






1. oral transfers ok b/w neighbors






2. ACQUIESCENCE (no objection) - long period, even if shorter than stat/lim, 







fixes boundaries






3. ESTOPPEL  (RELIANCE BASED)



d. CONTINUOUS possession




1. req's DEGREE OF OCCUPANCY of AVERAGE USER





a. so that owner will see more than a series of trespasses




2. SEASONAL USE





a. Howard v. Kunto: using summer beach home only during summers = continuous




3. TACKING BY SUCCESSIVE A/P-ors





a. NEED PRIVITY OF ESTATE = VOLUNTARY transfer 






1. of estate in land 






2. or physical possession





b. OUSTING OR ABANDONMENT (v. absence) => NO TACKING





c. TACKING ON OWNER'S SIDE AS WELL





d. CONS





1. if no title, two transfers = two conversions






2. for personal property: owner has harder time tracking it down


4. ADVERSE POSSESSION OF CHATTELS


a. c/l: open and notorious actions of possessor start stat/lim




1. CONS





a. constructive notice is difficult concept b/c chattel is movable





b. private property not on public display like real property is



b. MODERN: DISCOVERY RULE




1. focuses on actions of owner, not possessor





a. stat/lim accrues when owner knows or should have known 




2. owner can toll stat/lim by showing reasonable diligence




3. O'Keefe v. Snyder




4. CONS (New York rejects discovery rule)





a. discovery rule provides insufficient protection for owners of stolen artwork





b. theft starts stat/lim

CHAPTER 3: INTRODUCTION TO ESTATES, DEFINITIONS

A. INTRODUCTION TO ESTATES: interest in land which is or may become possessory


1. creation of estates



a. words of limitation




1. DEFINE TYPE OF ESTATE BEING GRANTED: "to A and his heirs"



b. words of purchase




1. DEFINE TO WHOM ESTATE IS GRANTED: "to A and his heirs"


2. POSSESSORY v. FUTURE (next chapter)


3. DEFINITIONS



a. heirs (v. "next of kin" for personal property)




1. c/l: primogeniture, nothing to spouse




2. modern: spouse & issue > ancestors (parents)> collaterals (siblings, uncles, nieces)



b. issue




1. = descendants




2. right of representation (exists in child's children)



c. intestate: w/o a will



d. devise: to grant real property through a will



e. escheats




1. IF INTESTATE AND NO HEIRS => property ESCHEATS TO STATE

CHAPTER 3A: POSSESSORY ESTATES, RESTRAINTS ON ALIENATION

A. FEE SIMPLE (fee=perhaps ∞ duration, simple=no conditions on inheritability)

1. ABSOLUTE (absolute=cannot be divested)



a. EG "to A and his heirs"


b. CREATION




1. c/l: (DEED) NEED "AND HIS HEIRS"




2. MODERN: PRESUMED TO PASS LARGEST ESTATE OWNED



c. INHERITABILITY




1. spouse (Uniform Probate Code: takes half) and issue




2. ancestors




3. collaterals




4. state


2. DEFEASIBLE


a. DETERMINABLE (det)



1. EG "to A as long as the premises are used for school purposes"




2. AUTOMATICALLY REVERTS TO GRANTOR





a. starts A/P stat lim




3. creation





a. "as long as", "while", "until"




b. words stating MOTIVE OF GRANTOR are NOT ENOUGH (creates f/s absolute instead)




4. transferability: transferable, but LIMITATION FOLLOWS




5. creates f/i in grantor: SEE POSSIBILITY OF REVERTER



6. abolition: CA and KY have abolished => f/s s/c/s created instead



b. SUBJECT TO CONDITION SUBSEQUENT (s/c/s)



1. EG "to A but if liquor is sold, then O has right of re-entry"




2. CAN BE DIVESTED (cut short) AT GRANTOR'S ELECTION





a. equity says occurrence of condition should start A/P stat lim




3. creation





a. "provided that/however", "but if", "on condition that"



4. transferability: transferable, until transferor is entitled to & does re-enter




5. creates f/i in grantor: SEE RIGHT OF ENTRY



6. cf f/s determinable





a. courts PREFER F/S S/C/S OVER F/S DETERMINABLE





1. PROS "equity abhors a forfeiture"





b. courts will look at surrounding circumstances





c. RESTRAINTS UPON MARRAIGE






1. "to A, for her support, until she marries" => ok






2. "to A, but if she marries, to B" => NOT OK (O's intent = penalize marriage)






3. CONS then O will merely DISGUISE INTENT W/ CAREFUL WORDS



c. SUBJECT TO EXECUTORY LIMITATION (like DETERMINABLE, but 




automatically divests in third person)



1. EG "to A, but if not used for school purposes, then to B"




2. AUTOMATICALLY DIVESTED IN FAVOR OF 3rd PERSON



d. CONTRA covenant made by the grantee




1. covenants less onerous than conditions




2. K type claim: breach of promise





a. INJUNCTION or DAMAGES

B. LIFE ESTATE

1. TYPES




a. LIFE OF GRANTEE




1. "to A for life"


b. PER AUTRE VIE




1. "to A for the life of B"





a. if A dies before B, goes to A's heirs



c. IN A CLASS




1. remainder is not possessory until ALL life tenants die




2. UNLESS special language is used, eg "to As and at their respective deaths to B"



d. DEFEASIBLE

2. ALIENABLE


3. LIMITED UTILITY



a. limited security for a bank



b. guardian ad litem needed for minors with a remainder in fee simple to consent


4. WASTE - competing interests of life tenants (maximize present value) and remaindermen



a. affirmative (voluntary) waste



b. permissive (involuntary) waste - negligence



c. ameliorating waste - when land is greatly losing its value




1. change increases value of the land: YET actionable IF





a. grantor intended to pass land as is to holder of remainder





b. AND land can reasonably be used as it was




2. HARD TO RECOVER ON THIS THEORY NOW


5. SALE BY THE CT - ECONOMIC WASTE


a. equitable intervention if necessary for BEST INTERESTS of all the parties 




1. Baker v. Weedon





a. grandchildren would not bargain with Anna b/c she is old and about to die, and the 






value of the land is increasing rapidly





b. ct orders enough of the land to be sold so that Anna is provided for, or that the 






grandchildren give Anna money now





c. BUT ct does NOT sell ALL the land - would be great $ loss to remaindermen





d. MODERN ALTERNATIVE: land devised to Anna as trustee in trust for Anna for life, 






remainder to his grandchildren






1. legal fee simple






2. equitable life estate





e. CREATION OF LEGAL LIFE ESTATES SHOULD BE AVOIDED - market changes too 






quickly



b. NECESSITY is no longer the exclusive rule

C. RESTRAINTS ON ALIENATION


1. TYPES



a. FORFEITURE




1. "to A and his heirs, but if A attempts to transfer the property by any





means whatsoever, then to B and his heirs"


b. DISABLING




1. "to A and her heirs but any transfer shall be null and void"


c. PROMISSORY (K theory: damages or injunction)




1. "to A and his heirs, and A promises for himself and his successors





that BA will not be transferred"

2. RESTRAINTS ON F/S/A



a. TOTAL RESTRAINTS ARE VOID




1. PROS of voiding restraints on alienation





a. restraints take property out of market, denying it best use





b. restraints perpetuate concentration of wealth





c. unmortgageable = unimprovable





d. restraints prevent creditors from reaching property to pay owner's debts





e. limit mobility




2. PROS of restraints on alienation





a. retain land in families





b. preserve affordable housing





c. control entry into coops, condos (require special financial qualifications)





d. control entry into specialized communities (retirement communities)



b. PARTIAL RESTRAINTS



1. MOST VOID





a. EG sale w/ consent of another (used to control entry into a neighborhood)




2. EXCEPTIONS





a. sale of a co-op






1. partial restraint valid b/c of FINANCIAL INTERDEPENDENCY






2. RIGHT OF FIRST REFUSAL might be used





b. MODERN TREND: REASONABLE restraints for LIMITED duration are ok






1. agreement not to partition for life of co-tenants is ok






2. White v. Brown: purpose of will: to secure a home for a relative







a. if house had been worth $, White could have sold interest in life estate for 








shelter







b. Lower Ct: wanted to sell house and divide profits







c. Dissent: finds a life estate w/ restraint on alienation - RESPECT DEAD 








HAND





c. RESTRAINTS ON USE are almost always upheld






1. Mountain Brow Lodge v. Toscano






a. restraint that property can be used only by the grantee is upheld







b. CONS who would want to buy from A if only A can use the property ?!?





d. RESTRAINTS ON MARRIAGE






1. coercing abstention from marriage => INVALID






2. providing support until marriage => VALID






3. R2P: language used has only slight evidentiary value





e. PROS






1. Want to encourage gifts to charities

CHAPTER 4: FUTURE INTERESTS

A. FUTURE ESTATES

1. capable of becoming possessory in the future


2. FUTURE INTERESTS IN GRANTOR


a. REVERSION



1. f/i in grantor after he conveys LESSER ESTATE than what he has




2. follows a LIFE ESTATE




3. ALWAYS VESTED, THOUGH MAY NOT BECOME POSSESSORY




a. EG "to A for life, remainder to B if B survives A" creates a reversion vested in O, 






which can be divested by B's contingent remainder in f/s




4. FULLY ALIENABLE - xferable during life and devisable/descendible at death



b. POSSIBILITY OF REVERTER




1. follows a DETERMINABLE ESTATE




2. FULLY ALIENABLE (though at c/l, releasable only to owner (for marketability))




3. MODERN TREND allows transferability inter vivos (already inheritable at c/l)




4. STAT/LIM starts running as soon as determinable estate ends (adverse possession)



c. RIGHT OF ENTRY




1. follows a ESTATE S/C/S




2. ALIENABLE in most states





a. minority: attempt to alienate a right of entry destroys it




3. MODERN TREND allows transferability inter vivos (already inheritable at c/l)




4. STAT/LIM should theoretically start running when entry is attempted





a. BUT in many states, stat/lim starts running when condition occurs


3. FUTURE INTERESTS IN GRANTEES



a. REMAINDER




1. CANNOT DIVEST the prior estate except reversion held by grantor





a. EG "to A and his heirs, but if A dies w/o issue, to B" => B does NOT have a 






REMAINDER, but an executory interest




2. created by instrument, never by operation of law




3. must be CAPABLE of becoming possessory after prior interest expires





a. EG "to A for life and then one year later to B"






1. B has springing executory interest which divests O's reversion






2. B does not have a remainder




4. CLASSIFICATION OF REMAINDERS




a. CLASSIFY IN SEQUENCE, STOPPING AT COMMAS





1. EG#1: "to A for life, then to B and her heirs if B survives A, and if B does not 







survive A to C and his heirs"







a. A has life estate







b. B has a contingent remainder in fee simple (there is a condition precedent)







c. C has a contingent remainder in fee simple (there is a condition precedent)







d. this illustrates ALTERNATIVE CONTINGENT REMAINDERS







e. REVERSION IN O also exists








1. B and C die at same time ?!?








2. OR life estate could terminate before A's death (forfeiture)






2. EG#2: "to A for life, then to B and his heirs, but if B does not survive A to C 







and his heirs"







a. A has life estate







b. B has vested remainder in fee simple subject to executory limitation







c. C has a shifting executory interest in fee simple





b. VESTED






1. DEFINITION







a. created in ascertained person (or in nubibus )







b. AND not subject to condition precedent






2. ALIENABLE





c. CONTINGENT





1. DEFINITION







a. unascertained person








1. person not yet born









a. "to A for life, then to A's children" & A has no children








2. event has not yet happened







b. OR subject to a condition precedent








1. as long as it MAY become possessory when prior estate terminates






2. contingent remainder in fee simple => reversion in O exists






3. EG "to A for life, then to B when B graduates law school"







a. O has a reversion in fee simple







b. B has a contingent remainder in fee simple







c. IF A dies before B graduates from law school








1. COMMON LAW









a. B's remainder is destroyed and O takes fee simple








2. MODERN LAW









a. O effectively has fee simple subject to executory limitation









b. B effectively has executory interest in fee simple





d. LAW FAVORS VESTED REMAINDERS






1. PROS






a. ALIENABLE => creditors can reach







b. not subject to RAP





e. TAX TIP: make every future interest contingent upon surviving to the time of 






possession



b. EXECUTORY INTEREST




1. early c/l: not possible at law; ok in equity



2. SPRINGING INTEREST





a. f/i in grantee which DIVESTS THE GRANTOR





b. EG: O conveys "to A and her heirs when A marries"






1. A has springing exec. int.




3. SHIFTING INTEREST





a. f/i which DIVESTS THE GRANTEE





b. EG: O conveys "to A and his heirs, but if B returns from Rome, to B and his heirs"






1. B has shifting executory interest





c. EG: O conveys "to A so long as used for a library during the next 20 years, and if 






not so used, then to B"






1. B has shifting executory interest







a. even though it does not divest the fee simple determinable







b. b/c REMAINDER CANNOT FOLLOW A FEE SIMPLE

B. RULE AGAINST PERPETUITIES (RAP)


1. "No interest is good unless it must vest, if at all, not later than 21 years after some life in 



being at the creation of the interest"


2. applies to CONTINGENT REMAINDERS and EXECUTORY INTERESTS

CHAPTER 5: COTENANCIES, MARITAL INTERESTS

A. TENANCY IN COMMON


1. Nature



a. DEFINITION




1. each ten/c is owner of distinct share, but which has not been divided among tens/c




2. UNDIVIDED INTEREST IN THE WHOLE




3. can arise by express conveyance or devise; inheritable (INTESTATE: take T/C)



b. RIGHT TO POSSESS ENTIRE PROPERTY




1. coten A can possess the whole if ten/c B does not object



c. NO RIGHT OF SURVIVORSHIP in other tens/c




1. INTEREST PASSES TO DEVISEES OR HEIRS



d. EQUAL SHARES PRESUMED, BUT NOT NECESSARY



e. not necessary for ten/c to have equal estates 


2. FULLY ALIENABLE


3. MODERN: Presumption is for T/C

B. JOINT TENANCY


1. Nature



a. DEFINITION




1. UNDIVIDED INTEREST IN THE WHOLE




2. arises by deed, will or joint adverse possession (NOT BY INTESTATE SUCCESSION)




3. RIGHT OF SURVIVORSHIP - j/ten CANNOT DEVISE HER SHARE AS A J/T


2. FOUR UNITIES REQUIREMENT - c/l fiction of j/tens being ONE ENTITY



a. UNITY OF TIME


b. by SAME INSTRUMENT (UNITY OF TITLE)



c. with IDENTICAL INTERESTS (UNITY OF INTEREST)




1. equal shares, equal estates




2. BUT largely ignored today: unequal shares are ok



d. EQUAL RIGHT TO POSSESS WHOLE PROPERTY (UNITY OF POSSESSION)




1. perhaps all j/tens waive right to possession but one




2. BUT this does not destroy unity of possession





a. PROS





1. law favors j/tens agreeing on their own who is to possess the land


3. Creation



a. c/l presumption, except for marriage => t/e



b. MODERN: need EXPRESS language



1. some states: must mention "w/ right of survivorship"




2. EG "to A and B as j/tens w/ right of survivorship, and not as tenants in common"




3. EG "to A and B as j/tens and to the survivor and his heirs"





a. may create T/C in A and B for life, w/ contingent remainder



c. EG c/l: conveyance by H to H and W




1. violates unities of time and title




2. overcome w/ use of STRAWMAN (lawyer or his secretary)




3. MODERN: strawman no longer needed


4. Severance



a. CONVEYANCE by joint tenant severes j/ten wrt that share




1. EG: A,B,C are j/tens. A conveys his share to B. B has 1/3 share as j/ten, and 1/3 as 





ten/c




2. Riddle v. Harmon





a. wife can unilaterally severe husband-wife j/t to make herself ten/c




b. CONS





1. if Jack dies before Francis, Francis can elect to keep her j/ten instead of ten/c 







(if she hides deed in desk drawer)






2. if Francis dies before Jack, what if someone wants to buy from Jack?





c. PROS





1. if strawman not needed for creation, why should strawman be needed for 







severance?



b. MORTGAGE by joint tenant = severance?




1. TITLE theory: YES, severes j/t




2. LIEN theory: NO, does not severe j/t





a. TWO VIEWS (depending on jd): IF MORTAGOR/(J/TEN) dies:






1. surviving j/ten takes interest, SUBJECT TO MORTGAGE by mortagee bank






2. OR surviving j/ten gets windfall, and mortgagee bank loses security 







a. Harms v. Sprague







b. CONS







1. no one will lend to a j/ten, b/c no security



c. LEASE by joint tenant




1. c/l: leasing by a j/ten severes the j/t




2. MODERN: NO, leasing by a j/ten does not severe the j/t





a. TWO VIEWS (depending on jd): IF LESSOR/(J/TEN) dies:






1. surviving j/ten takes interest, SUBJECT TO THE LEASE







a. Swartzbaugh v. Sampson







1. coten out of possession can maintain no action against the lessee that could 









not be maintained against coten lessor








2. Mrs. Swartzbaugh could have









a. brought an action to partition









b. OR attempted to OUST Sampson by entering his boxing arena










1. OUSTER damages = 1/2 mesne profits






2. OR surviving j/ten takes interest and lessee is out of luck



d. AGREEMENT among j/tens




1. POSSESSION can be determined by agreement




2. even if no unity is broken, INTENT OF J/TENS CAN SEVERE J/T for a T/C




3. DIVORCE does NOT SEVERE J/T


5. AVOIDANCE OF PROBATE



a. no need to change title through probate



b. PROS




1. common for husband, wife to hold family home as j/tens

C. TENANCY BY THE ENTIRETY - ONLY BETWEEN HUSBAND AND WIFE

1. Nature



a. NEITHER TENANT ACTING ALONE CAN SEVERE UNITIES/RIGHT OF SURVIVORSHIP


2. Creation



a. FOUR UNITIES OF A J/T



b. PLUS UNITY OF MARRIAGE



c. in jds where T/E exists, conveyance to H and W PRESUMED to be as T/E


3. Rights of tenants during marriage



a. c/l




1. HUSBAND'S RIGHTS





a. to possession





b. survivorship - COULD BE ALIENATED (reachable by creditors)




2. WIFE'S RIGHTS





a. survivorship - COULD NOT BE ALIENATED (not reachable by creditors)




3. NO RIGHT TO PARTITION



b. MODERN




1. Married Women's Property Acts





a. interpretation as to t/e left to cts





b. TWO INTERPRETATIONS






1. ACT FORBIDS EITHER SPOUSE TO CONVEY SEPARATELY (majority, Sawada 







group III)







a. husband,wife have 1/2 right to possession







b. creditors of one spouse cannot reach t/e, only creditors of BOTH can reach 








t/e







c. Sawada v. Endo chooses this approach






d. PROS







1. protects family unit, home, surviving spouse








2. no unfairness to creditors









a. if debt arose prior to marriage, property was not a basis for credit









b. if debt arose after marriage, creditor had notice of t/e








3. creditor can insist on subjection of property held in t/e before extending 









credit






2. ACT GIVES WIFE SAME RIGHT AS HER HUSBAND (Sawada group II, NY & NJ)







a. husband,wife have 1/2 right to possession







b. either spouse can convey his/her interest subject to other spouse's 








contingent right of survivorship







c. SEPARATION/ABANDONMENT








1. remaining spouse and ex-spouse's creditor because tens/c in name, 









though actually have survivorship rights of tens/e








2. EG: H and W own BA as tens/e. W's creditor, C, gets her interest. C is 









equally entitled to possession with H until H or W dies. If H dies, C gets 









BA. If W dies, H gets BA.







d. CONS








1.  if creditor takes estate subject to spouse's right of survivorship, family 









is forced to sell at discount, and if spouse dies first creditor gets windfall






3. EXCEPTION: forfeiture by the feds when one spouse seceretly sells illegal drugs







a. U.S. v 1500 Lincoln Avenue








1. even in a Sawada group III state, treated as a group II affair


4. DIVORCE severes t/e => majority: t/c created


5. MODERN: t/e still accepted in 50% of states, extends to personal property

D. MARITAL INTERESTS


1. DIVORCE



a. COMMON LAW



1. having title is key




2. t/c, j/t remained




3. t/e became t/c




4. CONS




a. wage earner gets everything (usually husband)



b. MODERN





1. EQUITABLE DISTRIBUTION OF





a. all property regardless of time or manner of acquisition





b. OR all property acquired during marriage by any means





c. OR all property acquired during marriage from earnings (community property 






position)




2. FACTORS CONSIDERED BY EQUITABLE DISTRIBUTION STATUTES





a. duration of the marriage






b. prior marriage of either party





c. antenuptial agreement of the parties





d. age, health, station, occupation, amount and source of income, skills, 






employability, estate, liabilities, and needs of each party





e. custodial provisions





f. TWO VIEWS






1. WEITZMAN (women need help)







a. most wives give priority to family roles - no skills, no seniority, no 








experience







b. women need rehabilitative alimony







c. like an affirmative action argument: help the historically oppressed







d. CONS







1. if this is state of law, women have no incentive to avoid a family role






2. KAY (women need incentive)







a. favors support awards for old ladies







b. opposes support awards for young women who make "economically disabling 








choices" - encourages women to look out for themselves




3. PROFESSIONAL DEGREES: 3 positions




a. increased earning power is not property






1. Marriage of Graham: an MBA degree






a. has no exchange value on the open market








1. BUT sentimental value recognized by cts







b. is personal to the holder







c. terminates on the death of the holder; is not inheritable








1. BUT life estate has value







d. cannot be assigned, sold, transferred, conveyed, or pledged






2. BUT see SINGER'S RELIANCE INTEREST







a. woman's expectations given divorce rate, child bearing, increased earnings 








for men?





b. OR reimbursement alimony (RESTITUTION remedy)






1. Mahoney v. Mahoney





2. BUT what about opportunity cost of going to school?





c. OR equitable portion of value of the enhanced earning capability the degree affords






1. O'Brien v. O'Brien (NEW YORK)






2. degree is an investment in the ECONOMIC PARTNERSHIP of the marriage






3. Elkus v. Elkus






1. opera diva celebrity status with the accompanying economic opportunities 








may be a marital asset subject to equitable dissolution






4. Gastineau v. Gastineau







1. wife gets value of the K that Mark broke, and he gets nothing


2. at DEATH of one spouse



a. COMMON LAW




1. DOWER





a. DEFINITION






1. wife has LIFE ESTATE in 1/3 of each parcel of qualifying land OF WHICH







a. husband is seised during marriage








1. once property is seised during marriage,inchoate DOWER attaches







b. AND is inheritable by issue born of the marriage





b. DOWER in defeasible estates terminates when estate defeases





c. statutory abolition in most states




2. CURTESY





a. DEFINITION






1. husband has LIFE ESTATE in ALL of each parcel of wife's land AND equitable 







interests, b/c fathers set up trusts husbands couldn't reach during wife's life







a. IF issue were born of the marriage





 b. statutory abolition




3. personal property: surviving W takes 1/2 (no issue) or 1/3 (issue); surviving H 





takes all



b. at DEATH: MODERN



1. spouse gets ELECTIVE SHARE (1/2 or 1/3) of decedent's property owned at death





a. real AND personal property (CONTRA DOWER)





b. fee simple estate (CONTRA DOWER)





c. BUT only applies to property owned at death (CONTRA inchoate dower)




2. OR spouse gets benefits in will, BUT NOT BOTH


3. COMMUNITY PROPERTY



a. Introduction




1. 8 states have it, including TX





a. none recognize t/e



2. H and W are a marital partnership




3. rewards work of a spouse who stays at home and does housework




4. CONTRA j/t and t/c, THESE ARE TRUE FOR COMMUNITY PROPERTY:





a. CANNOT HOLD IN BOTH COMMUNITY PROPERTY and {t/c OR j/t}





b. exists only b/w H and W





c. neither H nor W can convey his or her undivided 1/2 interest, except to other 






spouse





d. no right to partition





e. NO RIGHT OF SURVIVORSHIP; can dispose of 1/2 interest by will (intestate: passes 






to spouse or descendants depending on jd)



b. DEFINITION




1. EARNINGS and PROPERTY acquired DURING MARRIAGE PRESUMED TO BE 





COMMUNITY




2. CONTRA "SEPARATE PROPERTY"





a. property owned before marriage, or acquired anytime by GIFT, DESCENT, or 






DEVISE




3. TITLE NOT CONTROLLING, TRACEABILITY TO EARNINGS IS CONTROLLING





a. CONS






1. administrability problems - title is easy; tracing to earnings means litigation



c. COMMINGLING




1. if community & separate property are hopelessly intermingled => whole is 





COMMUNITY



d. COMMUNITY SERVICES USED TO ENHANCE SEPARATE PROPERTY




1. EG H owns business valued at $100K at time of marriage. After marriage, profits of 





$80K accumulate, due to H's skill and effort (BUT SKILL & EFFORT = COMMUNITY).




2. TWO RULES





a. IF greater factor is H's effort (community asset)






1. fair return to separate property






2. excess to community property





b. IF greater factor is H's inital capital investment, and anyone could do H's job






1. reasonable value of H's services goes to community property






2. balance to separate property



e. CONVEYANCE of SHARE




1. by agreement of parties, community property => separate property and vice versa



f. AT DISSOLUTION OF MARRIAGE - community property is divided equally



g. UNIFORM MARITAL PROPERTY ACT adopts community property principles




1. ALL PROPERTY acquired DURING MARRIAGE OTHER THAN BY GIFT OR INHERITANCE 





IS MARITAL PROPERTY, contra INDIVIDUAL PROPERTY


4. RIGHTS OF UNMARRIED COHABITANTS



a. express K




1. cannot give parties powers given by state to married couples




2. BUT can provide how property will be divided upon death/separation




3. should NOT BE ENFORCED if it is a K for meretricious sex 



b. implied K




1. can be inferred from conduct of parties




2. Marvin v. Marvin
E. RIGHTS AND DUTIES OF CO-TENANTS

1. INCONSISTENCIES



a. if A cannot do as he wishes b/c it would prejudice B, then B in having her way harms A


2. POSSESSION by ONE co-tenant



a. ACCOUNTING by co-tenant in possession




1. EG: A and B are cotens. A takes exclusive possession. B voluntarily remains out. Must 





A pay B 1/2 fair rental value of the property?





a. majority: B cannot recover UNLESS





1. B has been OUSTED by A







a. PHYSICAL act by A that deprives B of right to possession








1. Spiller v. MacKereth








a. mere order to partially vacate => NOT OUSTER









b. Spiller put locks on building to protect merchandise, NOT to keep 










MacKereth out (?!? - TOO HIGH A THRESHOLD FOR OUSTER)










1. Mackereth should have shown that entry was attempted and 











impossible







b. B can bring suit for 1/2 mesne (reasonable rental value) profits






2. or A AGREED to pay B






3. or A stands in FIDUCIARY RELATIONSHIP to B







a. where cotens are kindred







b. higher hostility threshold to claim adverse possession






4. PROS of majority view







a. encourages productive use of the land





b. minority: YES, A must pay B 1/2 mesne profits






1. PROS of minority view







a. burden on A (who will reap economic gain) that an agreement that A not pay 








B was reached => encourages prior agreement by cotens (less litigation)







b. forces parties to deal w/ one another (avoids unfairness of Swartzbaugh 








boxing arena)


3. ACCOUNTING FOR RENTS RECEIVED BY THIRD PARTY


a. leasing coten must account for net rents in excess of his share



b. ABSENT OUSTER, accounting is based on ACTUAL RECEIPTS, NOT MESNE PROFITS


4. EXPLOITING NATURAL RESOURCES


a. extracting coten must account for profits of extraction




1. PROS




a.  burden on A (who will reap economic gain) that an agreement that A not pay B was 






reached => encourages prior agreement by cotens (less litigation)


5. REPAIRS AND IMPROVEMENTS



a. NO DUTY TO REPAIR




1. coten CANNOT COMPEL CONTRIBUTION from cotens




2. must wait until accounting or partition for reimbursement



b. NO DUTY TO IMPROVE




1. coten CANNOT COMPEL CONTRIBUTION from cotens




2. improver is reimbursed for VALUE ADDED, NOT COST OF IMPROVEMENTS


6. PARTITION



a. NOT AVAILABLE TO T/E



b. PARTITION IN KIND




1. PHYSICAL partition of property




2. THEORETICALLY preferred to partition sale, but not actually given preference




3. OWELTY paid to equalize the values if two tracts are of different values




4. cts do not take into consideration the advantage to coten A of acquiring the portion of 





tract adjacent to his land





a. PROS






1. o/w other cotens would be disadvantaged in not being able to bargain w/ coten A 




5. Delfino v. Vealencis




a. Vealencis (D) has 45/144 and a containerized garbage truck/dumpster facility






1. containerized => smell of garbage won't be too bad






2. partition by sale is bad; would force D to jeopardize her livelihood





b. Delfino (P) have 99/144 and want to develop the land




6. CONS




a. if sum of parcels is worth much less than whole, court may order a partition sale





b. not workable if too many parties (too many competing interests)





c. ease of division taken into account



c. PARTITION SALE



1. when partition in kind is IMPRACTICABLE or INEQUITABLE




2. AND(Delfino v. Vealencis)/OR partition in kind is not in BEST INTERESTS OF 






PARTIES (burden is on party requesting partition sale)




3. Johnson v. Hendrickson: farmland loses value quickly if it is partitioned in kind




4. CONS





a. don't want a forced sale of a party's interest = "extreme assertion of power"





d. AGREEMENT NOT TO PARTITION IS OK IF REASONABLE PURPOSE, REASONABLE TIME 




FRAME

CHAPTER 6: LEASEHOLDS

A. INTRODUCTION


1. CONVEYANCE V. CONTRACT



a. PROPERTY




1. tenant has bought an estate in land and assumes risks for taking care of that estate




2. EG landlord need not deliver actual right of possession (American Rule, minority)



b. CONTRACT




1. EG INDEPENDENT v. DEPENDENT CLAUSES





a. traditionally lease covenants are mutually INDEPENDENT





b. BUT for K, covenants are traditionally mutually DEPENDENT





c. TREND is towards mutually DEPENDENT covenants (K nature)






1. R3P: paying rent is DEPENDENT on any SIGNIFICANT EXPRESS OR 







IMPLIED PROMISES




2. EG when property is destroyed, T not liable for rent (?)




3. EG L has duty to mitigate (?)




4. EG implied warranty of habitability (?)


2. LEASE v. LICENSE, EASEMENT



a. LEASE: POSSESSORY interest, CONTRA LICENSE, EASEMENT



b. FACTORS TO CONSIDER




1. uses permitted (more general use => lease)/EXCLUSIVITY




2. defined area (specific description of boundaries => lease)




3. rent reserved (lease calls for periodic payment; easement usually lump sum)




4. duration (lease limited in time)



c. CONSEQUENCES OF DISTINCTION




1. lease gives rise to lease obligations (implied warranty of habitability, quiet 





enjoyment, etc...)




2. only w/ lease (possessory) can tenant bring EJECTMENT, TRESPASS, NUISANCE

B. TYPES OF TENANCY


1. TENANCY FOR YEARS


a. definite ending, expires w/o notice




1. UNLESS indefinite ending like "when war ends"





a. "when war ends" cannot be terminated unilaterally



b. TERM OF YEARS DETERMINABLE




1. EG "to T for one year, with a proviso that L can terminate at any time" creates a 





DETERMINABLE TERM OF YEARS, NOT A TENANCY AT WILL




2. can also have term of years s/c/s


c. NO NOTICE REQUIRED BY EITHER PARTY


2. PERIODIC TENANCY



a. Creation




1. EXPRESS AGREEMENT OF PARTIES




2. BY AGREEMENT ONLY AS TO RENT PERIOD





a. "annual rent of $x,  payable monthly"






1. C/L: year term; monthly rent is for parties' convenience







a. NOTICE REQ'D: six months






2. MINORITY: creates monthly period







a. NOTICE REQ'D: one month




3. CREATION BY LAW: two situations





a. T holds over and L consents to periodic tenancy






1. length of term: maximum one year







a. the way rent in reserved







b. or the length of the original term







c. R3P:  length determined by looking at how rent is computed









b. invalid lease --T enters--> TENANCY AT WILL --T pays--> PERIODIC TENANCY






1. EG ORAL LEASES > 1 year => VOID (STATUTE OF FRAUDS)







a. MAJORITY: year-to-year tenancy is created







b. MINORITY: look at invalid lease and how rent is calculated







c. R3P








1. after one month => month-to-month








2. after one quarter => quarter-to-quarter








3. after one year => year-to-year



b. NOTICE of termination needed (both parties have equal right to termination)




1. NOTICE more or equal to LENGTH OF THE PERIOD





a. BUT year-to-year






1. needs 6 months only (C/L)






2. some statutes: 1 month only




2. UNLESS STATUTE EXISTS, NOTICE MUST SPECIFY LAST DAY OF PERIOD





a. EG if commencing on 1st of each month, Jan 20 notice MUST SPECIFY LAST DAY of 






February (or last day of March, etc...) as end date






1. o/w NOTICE IS COMPLETELY INEFFECTUAL (majority)






2. contra R3P: notice becomes valid as soon as possible







a. so Jan 20 notice good for last day of February, even if it doesn't say so







b. PROS








1. unlike the c/l approach, R3P elevates intent over form




3. STATUTE MAY PERMIT TERMINATION IN MIDDLE OF PERIOD IF SUFFICIENT NOTICE 





IS GIVEN





a. CONS





1. hard for landlord to rent during middle of month


3. TENANCY AT WILL



a. EITHER party can terminate AT WILL




1. o/w NOT a tenancy at will




2. FOR CERTAIN DURATION & ONE PARTY CAN TERMINATE => NOT TENANCY AT WILL





a. EG "to T for one year, with a proviso that L can terminate at any time" creates a 






DETERMINABLE TERM OF YEARS, NOT A TENANCY AT WILL




3. FOR UNCERTAIN DURATION & ONE PARTY CAN TERMINATE





a. courts imply power of termination in other since duration is uncertain => 






TENANCY AT WILL






1. EG "to T for and during the pleasure of the landlord" => either can terminate






2. EG "for so many years as T desires" at $300/yr => either can terminate





b. OTHER CTS find LIFE ESTATE DETERMINABLE






1. Garner (landlord died; estate tries to evict friend of landlord and loses)



b. TERMINATION



1. acts of parties





a. C/L: no notice req'd





b. statutes: 30 days notice for landlord, none for tenant (?!?)




2. operation of law - but statutory notice still needed





a. CONVEYANCE of property





b. DEATH OF A PARTY

4. TENANCY AT SUFFERANCE: HOLDOVERS



a. when a tenant remains in possession after termination of tenancy (not really a tenant)



b. PROS



1. holding to another period is deterrent to holding over




2. bright line test



c. CONS




1. penalty disproportionate to fault



b. LANDLORD OPTIONS (Crechale landlord's decision is binding on tenant AND landlord)




1. EVICTION + DAMAGES (must pay next term)




2. TREAT AS A TRESPASSER




3. CONSENT (express or implied) => periodic tenancy (minority: term of years)





a. length of term: maximum one year






1. the way rent in reserved






2. or the length of the original term





b. R3P: periodic tenancy,  length determined by looking at how rent is computed

C. SELECTION OF TENANTS (herein of unlawful discrimination)


1. SEGREGATION v. DISCRIMINATION



a. Shaker Heights, OH: need real effort to desegregate - instinct is to resegregate




1. pays whites to live with blacks (?!? like Starrett City case)




2. voluntary segregation in lunchroom



b. Starrett City (apt. complex misapplied Title VIII)




1. racial quotas of infinite duration to maintain intergration restrict minority access to 





public housing




2. affirmative action must be temporary in nature and terminate when goal is reached




3. quotas act as a ceiling for minorities





a. BUT why have "access"/floor quotas been upheld? black floor = white ceiling


2. CIVIL RIGHTS ACT 1866 (§1982)


a. applies to race, ancestry



b. DOES NOT apply to religion or place of origin



c. INJUNCTION, punitive



d. EXCLUSIVELY RELIES ON PRIVATE LAWSUITS



e. Mayer §1982 bars all racial discrimination in sale or rental of property


3. FAIR HOUSING ACT 1968 (title VIII)



a. protected classes: race, color, religion, sex or national origin



b. just need DISCRIMINATORY EFFECT for PRIMA FACIE case





c. 1988 AMENDMENTS




1. prohibits discrimination against persons w/ children EXCEPT in senior citizen 





housing




2. prohibits discrimination against handicapped persons





a. not applied to transvestites or drug addicts




3. attorney's fees awarded w/o need




4. cap goes from $10K to $100K: more attorneys take the case



d. discriminatory ADVERTISING is PROHIBITED



e. EXEMPTIONS



1. private clubs




2. dwellings for religious organizations




3. SINGLE FAMILY DWELLING (NOT an exception under §1982)




a. owns no more than 3 such dwellings





b. does not use a broker





c. AND does not advertise in a manner that indicates intent to discriminate




4. Mrs. Murphy (NOT an exception under §1982)





a. 4 units or less, she occupies one





b. AND does not advertise in discriminatory manner




5. PROS




a. protects against invasion of privacy





b. freedom of intimate association



f. REMEDIES




1. injunction, actual & punitive damages




2. small rewards



g. PROOF




1. discriminatory INTENT NOT NECESSARY




2. discriminatory IMPACT IS SUFFICIENT to create REBUTTABLE PRESUMPTION





a. infer discrimination from ACTIONS





b. enough to win if D does not take stand (like title VII and Burdine)


5. STATE STATUTES



a. prohibit age, w/ children, marital status discrimination



b. prohibit ARBITRARY discrimination; should consider each case


6. enforceability of discriminatory COVENANTS



a. Shelley: 14th Amendment = judicial enforcement of a racial covenant forbidding use of 




property by blacks is discriminatory state action



b. not state action to exclude churches from residential areas



c. not state action to limit use to whites by DETERMINABLE FEE (automatic reversion)




1. BUT see Fair Housing Act



d. IT IS ILLEGAL STATE ACTION LIMIT USE TO WHITES w/ a FEE S/C/S (right of reentry)



e. any clause inseparable from an unconstitutional limitation is STRUCK, leaving the 




clause w/o limitation to place the fee simple

D. LANDLORD'S DUTY TO DELIVER POSSESSION

1. LEGAL RIGHT OF POSSESSION



a. if another has paramount title, landlord is in default



b. tenant can terminate ONLY if he DID NOT KNOW ABOUT PARAMOUNT TITLE



c. once tenant has possession, NO REMEDY for MERE EXISTENCE of PARAMOUNT TITLE


2. ACTUAL RIGHT OF POSSESSION



a. ENGLISH - R3P - MAJORITY RULE (K theory)




1. landlord has DUTY TO DELIVER ACTUAL POSSESSION




2. PROS





a. intention of the parties: T bargained for apt, not a lawsuit against holdover tenant





b. landlord in better position to pressure holdover tenant





c. landlord better at handling eviction procedures






1. can use security deposit to start process




3. DAMAGES





a. terminates lease + damages for finding apt. elsewhere





b. OR affirm lease, don't pay rent, and get damages (ousting, loss of forseeable 






business profits, difference /w price of another place)




4. PART POSSESSION





a. if landlord hands tenant part possession, then ABATED RENT & damages





b. CONTRA tenant subsequently put out of part of the possession






1. tenant can pay NO RENT AT ALL (at c/l)






2. getting the whole and having part of it taken back is worse than starting off 







with only part of it




5. WAIVER CLAUSE may be UNCONSCIONABLE



b. AMERICAN - MINORITY RULE (Hannan) (Conveyance theory)



1. no duty to deliver ACTUAL possession unless explicit covenant in lease




2. PROS




a. lease conveys only an interest - up to tenant to claim it





b. TENANT can evict holdover through summary proceedings or charge him w/ 






another term





c. landlord should not be held liable for torts of holdover




3. CONS





a. BURDEN in on tenant to negotiate with landlord for explicit covenant in lease, but 






landlord has superior bargaining power

E. LANDLORD'S DUTY NOT TO INTERFERE w/ QUIET ENJOYMENT

1. GENERALLY



a. IMPLIED in law if not express



b. PROS EXCEPTION TO C/L INDEPENDENT COVENANTS RULE




1. DEPENDENT COVENANT - if breached, tenant can WITHHOLD RENT 




2. constructive eviction goes along with DEPENDENT COVENANT idea - can serve as a 





DEFENSE if landlord brings suit for rent


2. WHAT CONSTITUTES A BREACH; REMEDIES



a. ACTUAL EVICTION: rent obligation ends



b. PARTIAL EVICTION



1. by landlord





a. tenant stays in possession of portion W/O PAYING ANY RENT





b. BUT R3P says only PARTIAL ABATEMENT - fairness to landlord ?!?




2. by third party w/ paramount title





a. tenant can terminate lease, or recover damages, or receive proportional rent 






ABATEMENT



c. CONSTRUCTIVE EVICTION IF





a. SUBSTANTIAL INTERFERENCE w/ tenant's use and enjoyment...






1. objective standard






2. factors to be considered







a. purposes of leased property







b. foreseeability of interference







c. potential duration







d. nature and degree of harm caused







e. availability of means to abate interference







f. commercial setting: was there a covenant that landlord would not rent to 








tenant's competitor





b. BY LANDLORD or w/ his IMPLIED CONSENT (can he control other tenants?)






1. EG landlord's failure to perform services IF he has a duty







a. EG duty to prevent nuisance on the premises





c. tenant WAIVES right if he knew about intereference before leasing






1. Reste Realty Cooper did NOT know basement would flood when lease signed





d. NOTICE to landlord and REASONABLE TIME req'd before P moves out





e. CONS TENANT MUST VACATE before claiming constructive eviction 






1. UNLESS tenant can get DECLARATORY JUDGMENT






2. EXCEPTION: R3P VIEW







a. tenant usually allowed to sue for {value of property w/o breach}-{value 








with breach} without leaving







b. PROS








1. o/w T would move out and risk losing the lawsuit and would have to pay 









back rent at old place + rent at place he moved to





f. tenant can recover DAMAGES for higher rent elsewhere (after moving out)





g. TENANT MUST STILL PAY SOME RENT if only PARTIAL CONSTRUCTIVE EVICTION






1. THIS IS WHY "ILLEGAL LEASE" DOCTRINE DEVELOPED

F. LANDLORD'S DUTY TO PROVIDE HABITABLE PREMISES AT INCEPTION OF LEASE


1. C/L: caveat lessee



a. EXCEPTIONS




1. short term furnished house(summer cottage)




2. HIDDEN DEFECTS known to landlord




3. building under construction



b. even express covenants of habitability were subject to INDEPENDENT CONVENANTS 




RULE




1. tenant wanting to withhold rent had to go through QUIET ENJOYMENT


2. ILLEGAL LEASE (developed after QE, before ICH)


a. if code prohibits rental of premises in violation of code AND landlord knows or should 




know of substantial violations



b. PROS cf quiet enjoyment




1. T NOT OBLIGATED TO PAY RENT & CAN STAY IN POSSESSION




2. less risky than moving out and trying constructive eviction lawsuit




3. constructive eviction not feasible in tight housing market




4. want tenants to enforce housing code



c. CONS cf quiet enjoyment




1. doctrine DOES NOT APPLY IF VIOLATIONS DEVELOP AFTER LEASE MADE




2. no rent & possession is empty victory if there is no "no retaliatory eviction" statute




3.  landlord can sue for reasonable rental value as is




4. requires existence of housing code




5. unlike quiet enjoyment, cannot base claim on third party behavior



d. waivers allowed? see waivers under ICH


3. MODERN: IMPLIED COVENANT OF INITIAL HABITABILITY



a. REMEDIES: damages, restitution, rescission, using part of rent for repair




1. BASIC CHOICE: move out & recover prepaid rent, OR stay and sue for damages



b. R3P - "suitability for residential use"





1. MODERN - extend to commercial uses as well



c. TWO STANDARDS TO CHOOSE FROM




1. LATENT DEFECTS ONLY





a. like C/L rule





b. BUT will have to fix patent defects shortly thereafter anyway?






1. UNLESS patent defect waived?









2. HOUSING CODE





a. R3P: housing code violation is sufficient, but not necessary






1. BUT minor code violations not related to habitability is NOT a breach 







(Javins)



d. waivers allowed? see waivers under ICH

G. LANDLORD'S DUTY TO PROVIDE HABITABLE PREMISES after entry by tenant

1. C/L: no duty to maintain and repair premises



a. if covenant exists, it is INDEPENDENT of duty to pay rent



b. MORAL HAZARD: insured will relax efforts to prevent risk


2. MODERN: IMPLIED COVENANT OF HABITABILITY (K theory + punitive + 



nonwaivable)



a. PROS



1. T NOT OBLIGATED TO PAY RENT & CAN STAY IN POSSESSION




2. less risky than moving out and trying constructive eviction lawsuit




3. constructive eviction not feasible in tight housing market




4. want tenants to enforce housing code




5. even if concede to economic args that IHC will increase rents





a. will indirectly lead to Congress subsidizing more housing for poor




6. modern tenants are mobile and can't fix things





a. landlords more knowledgeable and in better position




7. third parties involved (children, neighbors)




8. Javins against pub policy to life in unsafe dwelling




9. L in better position to spread costs of inspection and repair




10. changes bargaining power of poor abused tenant



b. CONS (market arguments)



1. increased rents b/c L passes costs to Ts




2. less investment in new housing




3. hurts poor people & benefits middle class



c. GENERALLY




1. paying rent is DEPENDENT on landlord's providing habitable premises




2. RESIDENTIAL v. COMMERCIAL





a. most courts haven't extended it to commercial contexts





b. BUT: office in building where landlord rents entire building





c. single family residences, long term leases, agricultural leases may be EXCLUDED





d. PROS extension to commercial context






1. not all commercial Ts have equal bargaining power





e. CONS extension to commercial context






1. greater bargaining power






2. what if T is using for limited purpose like a warehouse - don't need safety




3. STANDARDS





a. four choices






1. STRICT HOUSING CODE






2. SUBSTANTIAL (re habitability) VIOLATION OF HOUSING CODE







a. Javins





3. HOUSING CODE COMPELLING BUT NOT CONCLUSIVE







a. reasonable person standard







b. Hilder





4. FIT FOR HUMAN HABITATION





b. other factors cts consider






1. effects on third parties






2. age of structure






3. any abnormal use by T




4. SOME COURTS, R3P: NOTICE TO LANDLORD REQ'D & REASONABLE TIME 





FOR CORRECTION




5. REMEDIES FOR BREACH




a. terminate lease and recover damages





b. continue lease and recover damages






1. PAY-FOR-PREMISES-AS-IS rule






a. damages = {agreed rent}-{fair market value of premises as they are}







b. NO DAMAGES if agreed rental is fair market value for premises as is








1. CONS








a. will not goad landlords into rehabilitation









b. LIKE INDIRECT WAIVER OF ICH






2. LOSS-OF-BARGAIN rule (Hilder)







a. damages = {fair market value as warranted}-{fair market value as is}








1. agreed rent is evidence of fair market value as warranted







b. POPULAR w/ COURTS






3. TORT DAMAGES





c. repair and deduct repair costs from rent






1. R3P







a. must give notice to landlord







b. must make reasonable expenditures (CA: 1 month's rent, no more than 








twice/yr)





d. CONTINUE LEASE AND WITHHOLD RENT






1. R3P







a. put rent in ESCROW until problem remedied






2. ILLEGAL LEASE b/c of code violations







a. landlord cannot retaliatorily evict





e. + punitive damages if breach was willful (Hilder)




6. DEFENSE to landlord's action FOR RENT or EVICTION FOR NONPAYMENT OF RENT





a. NOT APPLICABLE for other actions for eviction




7. WAIVERS GENERALLY NOT ALLOWED





a. see PROS and CONS of why ICH exists





b. maybe some tenants bargain for substandard housing and should be allowed to do so





c. R3P






1. decreasing landlord obligations by mutual consent ok as long as not 







unconscionable or against public policy



d. NO RETALIATORY EVICTION by landlord b/c tenant initiates private enforcement




1. create rebuttable presumption if landlord evicts w/i certain period after violation is 





brought to light




2. PROS




a. want tenants to report violations




3. no retaliatory rent increases either




4. BUT landlord can evict for SOUND BUSINESS REASONS

H. LANDLORD'S TORT LIABILITY


1. L liable for LATENT DEFECTS AT TIME OF LEASE



a. but not after disclosure to T


2. AFTER TENANT TAKES POSSESSION


a. L liable for negligently performed repairs



1. BUT landlord not liable if tenant discovers landlord's failure to use due care



b. L liable for COMMON AREAS



1. when landlord has possession, he has duty of reasonable care




2. and is liable for defects and reasonably foreseeable torts of others (negligently 





overlooks high probability of criminal intrusion)



c. MODERN



1. REASONABLE CARE despite no privity of K b/w landlord & tenant's guests


4. POSTMODERN (arising out of ICH)


a. Becker



1. landlord strictly liable for injuries caused by latent defects in premises @ inception 





of lease



b. PROS




1. deterrence - analogy to manufacturers




2. cost-spreading (BUT landlord gets insurance, tenants pay spread premium)





a. PATERNALISM for economically poor - cheaper to insure landlords

I. TENANT'S DUTIES


1. TO PAY RENT



a. C/L: independent covenant to pay rent



b. MODERN: dependent on habitability, etc...



c. RENT CONTROL is part of POLICE POWER



1. IS RENT CONTROL STATUTE CONSTITUTIONAL?  FOR THIS LANDLORD?





a. constitutional if RELATES TO LEGITIMATE PUBLIC PURPOSE and allows 






landlord JUST AND REASONABLE RETURN





1. HOW TO COMPUTE?







a. SUNK CAPITAL CONS: different rents for comparable buildings ?!?







b. CURRENT MARKET VALUE CONS: defeats purpose of rent control by tying it 








to current market value, what it tries to affect ?!?







c. HARDSHIP ON PARTICULAR LANDLORD or TENANT




2. Cromwell (absolute caps on landlord's return are violation of Constitution)




3. Posner economist argument in Chicago Board of Realtors




a.  RENT CONTROL REDUCES QUALITY AND QUANTITY OF HOUSING AVAILABLE






1. Ls will quit building new housing






2. Ls will let premises deteriorate (contra ICH) to force tenants out





b. RENT CONTROLS EFFECTIVE ONLY WHEN





1. demand for rental units rises sharply






2. AND new construction is legally restricted





c. rent control good for EXISTING TENANTS only (maybe this is the goal?)




4. accompanied by requirements to renew lease unless GOOD CAUSE for eviction




5. RENEWAL RIGHTS





a. New York: to deceased's family - long term relationships w/ emotional/financial 






dependence




6. RENT CONTROL MIGHT BE A TAKING





a. not a physical invasion though, b/c there is a difference b/w a tenant and an 






interloper with a govt license





b. what about denial of a right to demolish the rented premises? could be physical 






taking b/c affects RIGHT TO USE (valuable stick in property bundle)


2. TO REPAIR



a. C/L: ordinary repairs



b. EXPLICIT COVENANT to repair are ok




1. MORAL HAZARD: insured will relax efforts to prevent risk




2. EXCEPTIONS: fair wear and tear, damage by fire





a. Greenfield 






1. exceptions to c/l principle that tenant must pay rent despite total destruction 







of building







a. only a portion of building was leased







b. impossibility of performance (frustration of purpose)






2. PROS







a. allocate risks to lessor, who can deal w/ them at lower cost






b. in terms of lease, buildings more important than land underneath



c. DUTY NOT TO DAMAGE




1. tenant NOT LIABLE for ameliorating waste (increasing value of premises)




2. R3P





a. tenant can make changes reas. necessary to use property in reas. manner


3. OTHER DUTIES



a. covenant not to interfere w/ neighbor's quiet enjoyment




1. reasonable standard, so a court, not a landlord, decides



b. NO NUISANCES



c. no use for illegal purposes




1. C/L





a. tenant and conspiring landlord => lease not enforceable





b. tenant and nonconspiring landlord => landlord cannot terminate lease, only sue for 






injunction to stop illegal activity or for damages




2. R3P





a. termination by nonconspiring landlord is ok


4. ACTS OF THIRD PARTIES RELIEVING TENANT OF DUTY



a. USE BECOMES ILLEGAL




1. MAJORITY





a. parties intended premises for that one use => lease terminated





b. several uses were permitted => lease good





c. when lease restricts to use that requires PERMIT and tenant fails to get permit






1. MAJORITY: tenant took the risk and lost






2. MINORITY/R3P: tenant excused if good faith effort to get permit



b. FRUSTRATION OF PURPOSE




1. REQUIREMENTS





a. use that has been frustrated was CONTEMPLATED BY BOTH landlord and tenant





b. AND the frustration must be TOTAL or NEAR TOTAL





c. AND the frustration was NOT FORESEEABLE/FORESEEN by parties




2. similar to IMPOSSIBILITY OF PERFORMANCE





a. BUT cf. strictly impossible PERFORMANCE and frustrated PURPOSE



c. DESTRUCTION OF PROPERTY




1. C/L: tenant was responsible b/c land survived




2. R3P





a. shifts risk of fire from tenant to landlord





b. PROS






1. leases today are for BUILDINGS, NOT LAND



d. FIXTURES




1. C/L: fixtures belong to landlord





a. PROS





1. landlord is inconvenienced if tenant does not foresee need for fixture removal




2. R3P: fixtures that can be removed w/o damage to property still belong to 





tenant





a. PROS





1. tenant does not lose title to unattached chattels remaining behind


J. LANDLORD'S REMEDIES WHEN TENANT DEFAULTS


1. EVICTION


a. C/L: INDEPENDENT COVENANTS RULE governs 




1. landlord cannot necessarily evict, so resorted to self-help



b. MODERN: EVICTION DEPENDENT




1. ON TENANT'S PAYING RENT




2. or FORFEITURE CLAUSES





a. most leases authorize landlord to terminate on breach of ANY covenant by tenant





b. ORDINARILY give landlord RIGHT OF ENTRY after






1. NOTICE






2. ALERT TENANT TO CONSEQUENCES






3. wait REASONABLE TIME





c. SOMETIMES phrased as a DETERMINABLE LIMITATION






1. EG "in the event of breach by tenant, landlord may terminate lease by giving 5 







day's written notice and the term shall expire on date mentioned in notice" 






2. AUTOMATIC right to possession, NOT just RIGHT OF ENTRY




3. right to evict is WAIVED if landlord accepts rent, knowing of breach



c. TWO WAYS




1. THROUGH JUDICIAL PROCESS (Berg landlord should have used courts instead of 





changing locks on restaurant)





a. EJECTMENT - takes long time (low priority in civil process)





b. SUMMARY PROCEEDINGS





1. notice needed, but very short (3 days)






2. SOLE ISSUE is whether landlord or tenant has right of possession






3. DEFENSES






a. ILLEGAL LEASE







b. LANDLORD BREACHED IMPLIED COVENANT OF HABITABILITY






4. NOT ALLOWED FOR RETALIATION






5. IN PUBLIC HOUSING, NEED SHOWING OF GOOD CAUSE by landlord




2. SELF-HELP




a. growing trend is AGAINST SELF-HELP (reasonable force to evict tenant)






1. CONS






a. violent situation if landlord and tenant confront one another







b. forcible entry has always been a CRIME





b. some jds: PEACEABLE MEANS






1. changing locks is NOT PEACEABLE - so what is? VERY NARROWLY CONSTRUED





c. lease provision authorizing self help is probably valid






1. BUT what about public policy?


2. ABANDONMENT (objective standard) BY TENANT: THREE OPTIONS for landlord


a. LANDLORD TERMINATES LEASE (accepts SURRENDUR)




1. tenant liable only for ACCRUED RENT & DAMAGES caused by abandonment





a. c/l: tenant no longer liable for future rents






1. BUT damages might equal amount of whole lease




2. ANTICIPATORY REPUDIATION ALLOWED in some states





a. T lease for 5 yrs for $1000/yr and leaves after 2.  If L relets for $800/yr then 






L is allowed $200/yr from T for 3 years




3. R3P





a. parties CAN K for contingency that entire rent is payable on tenant's default



b. LANDLORD SUES AS RENT BECOMES DUE (does nothing)




1. DUTY TO MITIGATE DAMAGES? (a K principle)





a. Sommer VACANT STOCK RULE






1. landlord has BOPRF that due diligence used to relet







a. offered or showed to any tenants







b. advertised in newspaper






2. tenant can rebut







a. proffered suitable tenants who were rejected





b. PROS of a duty to mitigate





1. conservation of resources






2. landlord in better position to relet





c. CONS of a duty to mitigate






1. landlord should not be forced into a relationship







a. BUT all mitigation requires is EFFORT, not a commitment to take first comer






2. landlord should be able to plan






3. R3P: abandonment = invitation for vandalism 







a. BUT if T has to relocate, apartment will sit empty, ready for vandals!








1. is "no mitigation" enough incentive for tenant not to abandon?






4. if each apartment is unique, L competes against himself





d. IF LANDLORD IGNORES A DUTY TO MITIGATE (fails to act as defaulting T's agent)






1. L recovers no rent from T post the surrendur






2. OR L recovers only difference b/w agreed rent and market value



c. LANDLORD REPOSSESSES AND RELETS: is this a surrendur? THREE VIEWS



1. reletting = surrendur IF





a. no notice to T





b. AND no duty to mitigate damages




2. reletting w/ notice to T OR reletting and there exists a duty to mitigate damages





a. tenant still responsible for any loss in rental 




3. intent of landlord is question of fact



K. ASSIGNMENT & SUBLETTING

 





1. DIFFERENCES B/W ASSIGNMENT AND SUBLEASE



a. C/L




1. SUBLEASE if T1 retains a reversion, even for one day 



2. ASSIGNMENT if T1 transfers entire interest 



b. T1 retains right of entry upon default => SUBLEASE (though C/L says ASSIGNMENT 




since no reversion is retained)



c. MODERN: INTENT OF PARTIES GOVERNS (Ernst)




1. lump sum is evidence of assignment




2. use of word "sublet" not conclusive


2.  SUING FOR RENT



a. ASSIGNMENT



1. LANDLORD CAN SUE ANYONE EITHER IN PE OR PK, so either T1 or T2





a. BUT PRIMARY LIABILITY rests in T2 (who has benefit of possession)




2. T1's suretyship may be released if T2 & L alter terms of lease




3. L can sue T1 for T2's rent (b/c T1 and L have PK), and subsequently T1 can sue T2





a. if T2 were to reassign to T3, L could not sue T2 for T3's  rent b/c no PK, no PE






1. BUT L could still sue T1 for T3's rent if still w/i T1's term



b. SUBLESSEE NOT LIABLE FOR RENT TO LANDLORD




1. BUT third party beneficiary suits


3. COVENANTS RESTRICTING ASSIGNMENTS/SUBLEASES



a. restraint on alienability, so strictly construed



b. MAJORITY




1. landlord may arbitrarily refuse a new tenant





a. PROS





1. don't want to force people to K w/ one another





b. CONS





1. restraint on alienation?



c. MINORITY-R3P



1. DENIAL of consent MUST BE REASONABLE (BUSINESS GROUNDS)





a. desire for good tenant mix in shopping center?





b. what if shopping center gets a part of profits and proposed tenant is low-profit?





c. New York Coops - corporation relies on financial stability of other tenants




2. Kendall (landlord refused to accept new tenant - was probably going to jack up rent)





a. lease as a conveyance: no restraints on alienation





b. lease as a K: good faith






1. FACTORS TO CONSIDER







a. financial responsibility of proposed assignee







b. suitability/legality for proposed use







c. need for alteration of premises







d. nature of occupancy (office, clinic, etc...)





c. BOTH landlord & tenant are TRYING TO CAPTURE INCREASED PROPERTY VALUE





d. amicus brief: parties in commercial lease xactions can K how to handle situation of 






increased rents upon transfer to a third party





e. should apply equally to residential situations





f. cf. BURDEN OF PROOF w/ vacant stock rule - make landlord show why he did not 






take new tenant




d. CAN BE {WAIVED => DESTROYED} by IMPLIED CONSENT (DUMPOR'S RULE)




1. BUT rejected by R3P - purpose of covenant is to find responsible tenant


4. COVENANTS RUNNING TO ASSIGNEES


a. INTENTION



b. PRIVITY OF ESTATE (succeeded to estate) or PRIVITY OF K needed



c. TOUCH and CONCERN




1. apply these with leasehold interest and reversion interest




2. PROMISE BY T





a. touches and concerns land if it is related to this particular piece of property and 






affects the use and enjoyment of the property by T




3. PROMISE BY L





a. touches and concerns land if its performance affects use and enjoyment by T or 






enhances or protects L's interest in the property

CHAPTER 9: SERVITUDES

CHAPTER 9A: EASEMENTS
A. INTRODUCTION TO EASEMENTS


1. TYPES OF EASEMENTS



a. AFFIRMATIVE: go onto other's land and DO SOME ACT



1. CF neighbor's promise to do some act on his land is a COVENANT, NOT EASEMENT


b. NEGATIVE: owner of negative easement can PREVENT servient owner from doing some 




act on servient land




1. cts have not expanded b/c EQUITABLE SERVITUDE (promise) also works to prevent 





neighbor from doing something




2. ALWAYS APPURTENANT




3. NOT ALLOWED BY PRESCRIPTION (in America)




4. CONS




a. increase risk that land is subject to undiscoverable rights (system of records?)


2. APPURTENANT



a. easement benefits dominant tenement owner in use of servient tenement land



b. PASSES w/ DOMINANT TENEMENT


c. FAVORED over easement in gross




1. PROS





a. easier to eliminate obsolete easement (benefited party is easily ascertainable)





b. increases value of dominant land; easement in gross only decreases value of 






servient land


3. EASEMENT IN GROSS



a. DOES NOT BENEFIT OWNER'S USE OF HIS LAND



b. BENEFITS OWNER w/o REGARD TO OWNERSHIP OF LAND



c. usually ASSIGNABLE



d. not permitted in England



e. transferability is limited to exclusive easements, and then further by the one stock rule


4. CF PROFIT



a. right to take something off someone's land



b. by its nature, usually IN GROSS


5. CF LICENSE


a. PERMISSION TO GO UPON LAND OF LICENSOR



b. MOST ARE REVOCABLE at will of licensor, EXCEPT FOR IRREVOCABLE LICENSES:




1. license + interest, like taking something of yours from someone's property




2. ESTOPPEL (Holbrook)





a. licensor makes substantial improvements on either {licensor's OR licensee's land} 






RELYING on the license





b. LAST AS LONG AS LIFE OF PERTINENT STRUCTURE/IMPROVEMENT





c. CONS





1. gives entitlement to ESTOPPER AT NO COST while HURTING ESTOPPEE






2. ignores statute of frauds - there will be lawsuits over oral statements






3. gives estoppee an incentive to quicken the demise of the improvements





d. ALTERNATIVE






1. have ESTOPPER pay ESTOPPEE DAMAGES to offset loss in interest






2. cf easements by prescription: owner is REALLY sleeping on rights if an  







easement by prescription develop, so owner gets no $ in that case


6. license v. easement v. lease FACTORS TO CONSIDER



a. description of land => easement or lease



b. exclusivity => lease, then easement 



c. defined space => easement or lease



d. peridoic payments => lease



e. merely a grant of access, limited use => license

B. CREATION


1. EXPRESS GRANT



a. STATUTE OF FRAUDS req's writing




1. ORAL PERMISSION => LICENSE



b. DURATION: fee simple, life, term of years




1. PRESUMPTION that grantor is transfering largest estate (fee simple)



c. CONSTRUCTION of ambiguous instrument




1. v. fee simple absolute





a. limited use





b. limited purpose ("for a road")





c. w/o clearly marked boundaries


2. BY RESERVATION



a. regrant theory: O grants A land and A impliedly grants O an easement



b. exception v. reservation




1. reservation is regrant of new easement




2. exception is provision in deed that excludes a preexisting right from the grant



c. C/L: no reservation for third party




1. CONTRA covenants, which can benefit third parties




2. CONS





a. requires drafting around to achieve same purpose - STRAWMAN






1. grant easement to church, then grant easement w/ exception to Willard 







(Willard)





b. if reservation to Church is invalidated, Willard is unjustly enriched, b/c he paid 






only for the land w/o the parking lot (Willard has NO RELIANCE INTEREST) 






(Willard)





c. form > intent



d. R3P



1. reservation in favor of third party is ok (Willard adopts)


3. BY IMPLICATION


a. OPERATION OF LAW = EXCEPTION TO STATUE OF FRAUDS



b. TYPES




1. FROM EXISTING USE: prior to division, a use exists on the quasi-servient part 





that is reasonably necessary for enjoyment of quasi-dominant part AND which the ct 





finds the parties intend to continue (Van Sandt)





a. implied only over land granted or reserved when tract was divided






1. IMPLIED GRANT: easement implied in favor of grantee






2. IMPLIED RESERVATION: easement implied in favor of grantor





b. use must exist at time of tract division (QUASI-EASEMENT)






1. like having easement in your own land






2. CONTINUOUS, APPARENT, and REASONABLY NECESSARY






a. APPARENT








1. by reasonable inspection of premises (even if nonvisible)







b. CONTINUOUS use








1. or a permanent physical change in land for a particular use







c. REASONABLY NECESSARY








1. affects intention of parties as to whether existing use is to continue

  






2. RELEVANT FACTORS









a. COST (of establishing a NEW road)









b. does price paid reflect EXPECTATION of continued use?









c. NEW YORK










1. STRICT NECESSITY needed for IMPLIED RESERVATION






3. EXCEPTION: no quasi-easement req'd IF IMPLIED FROM MAP





c. only in favor of a dominant tenement






1. EASEMENT IN GROSS will NOT be implied




d. PROS





1. relying on continuation of preexisting use => RELIANCE INTEREST




2. BY NECESSITY: owner of a tract of land divides it and deprives one lot of access to 





public road (Othen)




a. STRICT NECESSITY






1. LIMITED TO LANDLOCKED PARCELS






2. PROS






a. PUBLIC POLICY: no land made inaccessible





b. CANNOT EXIST w/o PRIOR UNITY OF OWNERSHIP of servient, dominant tenements






1. NECESSITY MUST EXIST WHEN TRACT SEVERED






2. NO EXISTING USE REQ'D





c. servient owner can locate it so as to do least damage to servient land





d. TERMINATES when necessity ends






1. CONTRA easement implied from quasi-easement (can last forever)


4. BY PRESCRIPTION


a. ENGLISH LAW: LOST GRANT = EXCEPTION TO STATUTE OF FRAUDS




1. owner acquiescence (no objection) needed for prescription




2. BUT owner permission destroyed prescription





a. CONS





1. distinction b/w acquiescence and permission is not a bright line



b. AMERICAN LAW: ANALOGOUS TO A/P




1. OPEN AND NOTORIOUS





a. reasonably discoverable upon inspection (sewers and drains)




2. UNDER CLAIM OF RIGHT





a. must be without permission of owner






1. UNLESS permission of owner is given and person does acts which should 







reasonably put owner on notice that a claim of right is asserted - then A/P 







clock starts (tearing down a gate (A/P) vs. repairing common road (not A/P))





b. OBJECTIVE TEST






1. how it  appears to community





c. SUBJECTIVE TEST






1. "I thought I had a right to use [the servient land]"





d. A/P DEGREE OF EXCLUSIVITY NOT REQUIRED






1. ok to share driveway w/ owner




3. CONTINUOUS




a. purpose: giving owner NOTICE that easement is being claimed





b. not necessarily constant






1. using a road when heading in that direction is CONTINUOUS use







a. CONTRA occasional trespass (use is not continuous)





c. TACKING IS OK




4. UNINTERRUPTED USE




a. LOST GRANT AMERICAN JDS: "I do not grant an easement" => interruption





b. AMERICAN MAJORITY JDS: sign or oral protest DOES NOT INTERRUPT A/P






1. need entry or lawsuit to interrupt A/P



c. VERY NARROW IN SCOPE



d. EASEMENTS IN GROSS can be prescribed




1. systematic use for commercial purposes (Miller bathing rights in Lake Naomi)



e. EXCEPTIONS: NOT ALLOWED BY PRESCIPTION




1. NEGATIVE EASEMENTS by prescription (Amer.  cts do not allow, English cts allow)





a. presciption bars a cause of action, and here there was none against which the 






"stat/lim" should run




2. EASEMENT by NECESSITY cannot give rise to prescriptive easement





a. BUT when necessity ends, use becomes adverse and clock starts running




3. NO PRIVATE EASEMENTS ON PUBLIC LAND





a. BUT public easements on private land ok






1. public easement on private roadway may be granted






2. UNLESS public easement on VACANT land (b/c no notice to owner)



f. acquiror does not pay damages for creation of prescriptive easement




1. PROS 




a. reduce litigation





b. USE of land favored over disuse





c. owner really sleeping on rights if an easement arises by prescription

C. SCOPE OF EASEMENTS


1. GENERAL RULE



a. intent of parties determines scope




1. FACTORS TO CONSIDER





a. created expressly or by prescription (latter has smaller scope)





b. what changes in use might be foreseeable by the parties





c. what changes in use are required to achieve purpose of easement under modern 






conditions and preserve usefulness of easement to dominant tenement





d. is increase in burden unreasonable


2. LOOK AT HOW EASEMENT WAS CREATED



a. EXPRESS



1. look @ language in instrument & surrounding circumstances




2. easement of way are favored: productivity increased




3. changes that reasonably might have been expected or that are necessary to preserve 





utility of easement are permitted



b. EXISTING USE - same as EXPRESS



c. NECESSITY - extent of necessity determines scope



d. PRESCRIPTION - DIFFICULT TO INCREASE BURDEN




1. owner might not have objected to a certain activity but would have to others


3. SUBDIVISION OF DOMINANT TENEMENT



a. each subdivided lot is dominant



b. AS LONG AS servient estate is NOT BURDENED TO A GREATER EXTENT THAN WAS 




CONTEMPLATED when easement created


4. may be EXTINGUISHED if used to benefit NONDOMINANT PARCEL


5. CHANGE IN LOCATION or WIDENING OF EASEMENT



a. If original easement was EXPRESSLY GRANTED or it can be inferred that parties 




intended it to remain the same, then MUTUAL CONSENT req'd to change it



6. USE BY SERVIENT OWNER



a. ok, in ways that do not unreasonably interfere w/ easement


7. EASEMENT IN GROSS problem:use not limited by needs of a dominant 



tenement, since easements in gross benefit an owner w/o regard to land 



a. Miller (Lake Naomi) ONE STOCK RULE for easements and profits in GROSS




1. assignees enjoy single stock in easement, avoiding surcharge of servient tenement




2. like Laguna Beach: only one family at a time would use beach condo

D. TRANSFER/DIVISION OF EASEMENTS


1. TRANSFER OF EASEMENT APPURTENANT



a. benefit xferred w/dominant tenement



b. burden xferred w/servient tenement


2. DIVISION OF EASEMENT IN GROSS



a. NONEXCLUSIVE (use enjoyed by servient owner also) =>cannot by apportioned by owner




1. PROS




a. use is not limited by needs of dominant tenement, so this REGULATES USE





b. o/w competition not contemplated by initial grant



b. EXCLUSIVE =>can be divided by its owner 




1. SUBJECT TO ONE STOCK RULE


3. TRANSFER OF EASEMENT IN GROSS



a. assignable if parties so intend



b. esp. commercial easements in gross

E. TERMINATION


1. UNITY or REUNITY OF TITLE TERMINATES EASEMENT (FOREVER)


2. RELEASE BY DOMINANT OWNER



a. writing



b. OR oral + servient owner's reliance => easement owner estopped from invoking statute 




of frauds



c. OR abandonment (act showing unequivocal intent to abandon)




1. failure to maintain


3. IMPOSSIBILITY OF PARTICULAR PURPOSE FOR WHICH EASEMENT WAS GRANTED


4. FOR EASEMENTS BY NECESSITY: TERMINATES WHEN NO LONGER NECESSARY


5. BY SERVIENT OWNER



a. DESTRUCTION OF TENEMENT w/o intentional act of servient owner



b. PRESCRIPTION (same elements req'd as for creation)




1. servient owner puts a roadblock across easement - "stat/lim" runs when dominant 





owner tries to use road and turns back


6. DOES NOT TERMINATE EASEMENT



a. nonuse

CHAPTER 9B: COVENANTS




A. INTRODUCTION TO COVENANTS


1. CONTRACT LAW


a. enforces covenant b/w ORIGINAL promisor and promisee

2. PROPERTY LAW


a. enforces covenant b/w promis(or/ee) and assignee

3. REMEDIES: only important difference b/w at law and at equity



a. REAL COVENANTS (RC) => in law => money damages, personal liability




1. damages could theoretically exceed value of land



b. EQUITABLE SERVITUDES (ES) => in equity => injunction or specific perf




1. INJUNCTION USUALLY WORTH MORE


4. CF EASEMENT



a. EASEMENT is a GRANT of interest in land



b. COVENANT NEVER gives right to go on another's land (that is an affirmative easement)



c. negative promise in a covenant resembles negative easement


5. CF CONDITION


a. DETERMINABLE or S/C/S => FORFEITURE



b. covenant => money damages (RC) or injunction (ES)


6. IN GROSS means



a. not benefitting/burdening a land (easements)



b. that benefit/burden does not touch & concern land (covenants)

B. REAL COVENANTS

1. CREATION



a. WRITING REQUIRED



b. CANNOT arise by estoppel, implication, or prescription


2. ENFORCEMENT BY OR AGAINST ASSIGNEES



a. AT LAW: for BURDEN to RUN (FROM PROMISOR/SERVIENT owner TO assignee)




1) INTENT that successors be bound - don't necessarily need "and his assigns"




2) PRIVITY OF ESTATE





a) HORIZONTAL PRIVITY b/w ORIGINAL PARTIES; ALTERNATIVE MEANINGS:






1) ENGLISH RULE: landlord-tenant






2) MUTUAL INTEREST RULE: each has interest in land of the other






3) GRANTOR-GRANTEE RULE: must be a conveyance





 
4) R3P RULE: either "mutual interest" or "grantor-grantee" is ok






5) CLARK RULE: not required





b) VERTICAL PRIVITY; ALTERNATIVE MEANINGS:






1) IDENTICAL ESTATE RULE (actually, covenant runs w/ estate in land - DOES 







NOT burden the land itself)






2) CLARK RULE: transfer of identical estate not necessary




3) covenant TOUCHES & CONCERNS (see infra) BURDENED LAND




a. MAJORITY: also needs to T&C BENEFITTED LAND





b. MINORITY: burden will run even if benefit is in gross





c. R3P:  if benefit is in gross, burden will run IN EQUITY ONLY





d. cf EASEMENTS in gross are allowed & burden runs with the land




4) BFP of burdened land must have NOTICE (see infra)



b. AT LAW: for BENEFIT to RUN (FROM PROMISEE/DOMINANT owner TO assignee)

 


1) INTENT that successors be bound - don't necessarily need "and his assigns




2) PRIVITY OF ESTATE





a) HORIZONTAL PRIVITY NOT REQUIRED (R3P)





b) VERTICAL PRIVITY SATISFIED EVEN WHEN PASSING LESSER ESTATE (R3P)






1. Homeowner's Association (owns no land) is agent of owners who together 







spend money on common areas (Neponsit), so assignee to an owner must pay 







the fee, b/c the covenant T&Cs his land by T&Cing the common areas




3) covenant must TOUCH & CONCERN BENEFITED LAND


c. PROS



1. encourage the running of a benefit at law




2. discourage the running of a burden at law





a. PROS






1. keep lands free of BURDENS UNDISCOVERABLE BY INSPECTION of BonaFideP




3. AT EQUITY, burdens don't need to be discouraged b/c recovery is limited to value of 





the land (?!?)



d. liability of original promisor




1. to perform act: NO LIABILITY




2. to pay money: MAYBE personal credit was important to the deal




3. only those in privity of estate are liable




4. contra leasehold assignment





a. assignor is liable to landlord through privity of contract




C. EQUITABLE SERVITUDES

1. INTRO



a. C/L 




1. PROS 





a. Tulk: if covenant is left of out assignment and assignee w/ notice of covenant gets 






unburdened land, then assignee is unjustly enriched (he paid too little)



b. MODERN: PROPERTY THEORY HOLDS, NOT CONTRACT THEORY




1. ES is an interest in land, like a negative easement




2. like an easement, an ES burdens the LAND ITSELF, NOT THE ESTATE IN LAND





a. therefore, privity of estate is NOT REQUIRED




3. original promisor cannot be sued on promise after conveyance to another


2. CREATION



a. CAN IMPLY RECIPROCAL NEGATIVE EASEMENT but o/w subject to Statute of Frauds




1. CANNOT be prescribed 



b. RECIPROCAL NEGATIVE EASEMENT IMPLIED FROM RESIDENTIAL SCHEME




1. Sanborn residential scheme





a. covenants in a number of conveyances that restrict those lots to residential use





b. oral confirmation that unsold lots will be similarly restricted





c. cannot convey unsold lot to gas station w/o covenant, where gas co. had NOTICE that 






covenant existed




2. EVIDENCE OF A SCHEME





a. recorded plat w/ restrictions





b. oral representations wrt to restrictions on remaining land





c. statements made in sales bochure/advertising


3. ENFORCEMENT BY OR AGAINST ASSIGNEES



a. AT EQUITY: for BURDEN to RUN (FROM PROMISOR/SERVIENT owner TO assignee)




1) INTENT that successors be bound




2) PRIVITY OF ESTATE not required




3) covenant TOUCHES & CONCERNS (see infra) BURDENED LAND




a. MAJORITY: also needs to T&C BENEFITTED LAND





b. MINORITY: burden will run even if benefit is in gross





c. R3P:  if benefit is in gross, burden will run IN EQUITY ONLY





d. cf EASEMENTS in gross are allowed & burden runs with the land




4) BFP of burdened land must have ACTUAL OR CONSTRUCTIVE NOTICE of covenant 




(see infra)



b. AT EQUITY: for BENEFIT to RUN (FROM PROMISEE/DOMINANT owner TO assignee)

 


1) INTENT that successors be bound - don't necessarily need "and his assigns"




2) PRIVITY OF ESTATE





a) HORIZONTAL PRIVITY NOT REQUIRED 





b) VERTICAL PRIVITY NOT REQUIRED (MAJORITY)






1. MINORITY: beneficiary must show he acquired title from covenantee, either 







before or after covenant was made




3) covenant TOUCHES & CONCERNS (see infra) BENEFITED LAND
D. TOUCH & CONCERN FOR REAL COVENANTS, EQUITABLE SERVITUDES


1. C/L NARROW: burdens or benefits a party in the PHYSICAL USE or ENJOYMENT of land?


2. MODERN



a. PROS 




1. permits courts to stop covenant from running when social utility is outweighed by 





fettering of burdened property




2. prevents promisors and successors from behaving opportunistically



b. CONS



1. vague and unpredictable; what about estate planning?




2. interferes w/ FREEDOM OF K - defeats intent of parties




3. high transaction costs b/c of unpredictability




4. INCENTIVE TO USE DEFEASIBLE FEE or long-term lease (bad ideas)





a. defeasible fees = risky investments = land unimprovable



c. R3P




1. vagueness allows for wide judicial discretion 


3. SPECIFIC APPLICATIONS



a. NEGATIVE COVENANTS




1. CTS DID NOT MIND IF THESE RAN - ct can always grant an injunction



2. covenants NOT TO DO A PHYSICAL ACT





a. affect BURDENED owner in PHYSICAL USE of his land => T&C burdened land





b. ENHANCE VALUE of BENEFITED LAND => T&C benefited land too





c. EG building restrictions always T&C




3. covenants NOT TO COMPETE





a. affect BURDENED owner in PHYSICAL USE of his land => T&C burdened land





b. debatable whether affects BENEFITED owner in physical use of his land 






1. MAJORITY: enhancement of commercial value => T&C benefited land



b. AFFIRMATIVE COVENANTS




1. CTS WANTED TO STOP THESE FROM RUNNING - affirmative duties 





require too much judicial supervision



2. perf by burdened owner off the burdened land usually does not T&C burdened land





a. EG B conveys BA to A; A agrees to repair B's house on WA => probably not T&C




3. COVENANTS TO PAY MONEY





a. Homeowner's Association & owner






1. covenant to pay money for maintenance of common areas T&Cs the owner's 







burdened land even though improvements are made to common areas, and 







not owner's land (Neponsit)




4. CONS




a. courts reluctant to issue orders requiring judicial supervision





b. requiring covenantor to maintain property or pay money may impose large 






personal liability on successor





c. resembles FEUDAL SERVICE or PERPETUAL RENT


4. COVENANT w/ BENEFIT IN GROSS


a. MAJORITY: BURDEN will NOT RUN (Caullett)




1. PROS




a. burden devaluates land so public policy requires an accompanying benefit to other 






land





b. finding owner in order to buy out benefit is hard when benefit is in gross => 






TRANSACTION COSTS ARE GREATER WHEN BENEFIT IN GROSS





c. 




2. cf BURDEN IN GROSS





a. this is ok, it doesn't preclude running a benefit



b.
MINORITY,R3P: BURDEN will RUN IN EQUITY




1. runs in equity (but not in law) even though benefit in gross


5. MODERN R3P SUPERCEDES TOUCH & CONCERN


a. "Neither the burden nor the benefit of a covenant is required to touch or concern land in 




order for the covenant to be valid as a servitude"



b. NEW TEST: whether servitude arrangement violates public policy




1. DIRECT restraint on alienation of burdened estate is invalid IF RESTRAINT IN 





UNREASONABLE





a. balancing test between utility of restraint and injury of enforcing restraint






1. PROS of voiding restraints on alienation







a. restraints take property out of market, denying it best use







b. restraints perpetuate concentration of wealth







c. unmortgageable = unimprovable







d. restraints prevent creditors from reaching property to pay owner's debts







e. limit mobility






2. PROS of restraints on alienation







a. retain land in families







b. preserve affordable housing







c. control entry into coops, condos (require special financial qualifications)







d. control entry into specialized communities (retirement communities)




2. INDIRECT restraint on alienation by limiting use, reducing resale value, etc... is ok





UNLESS there is NO RATIONAL JUSTIFICATION for the servitude




3. UNREASONABLE restraint on trade and competition render servitude invalid





a. purpose of restraint?





b. geographic extent of restraint?





c. duration of restraint?




4. UNCONSCIONABILITY => invalid servitude




5. lack a RATIONALE JUSTIFICATION => invalid servitude

E. NOTICE


1. actual


2. record (constructive notice under recording acts)


3. INQUIRY NOTICE



a. Sanborn



1. purchaser buying into built-up residential area where houses seem to have been 





built according with a plan is on inquiry notice to look at deeds in neighboring lots

F. ENFORCEMENT BY THIRD PARTY OR PRIOR PURCHASER


1. C/L



a. 3rd party enforcer must trace title to promisee


2. R3P



a. ANY 3rd party beneficiary can enforce the K if the contracting parties so intend



b. PROS



1. don't want to steer people towards defeasible fees, which allow third party 





enforcement, but are risky investments

G. SCOPE OF COVENANTS


1. Shelley: 14th Amendment = judicial enforcement of a racial covenant forbidding use of 



property by blacks is discriminatory state action


2. not state action to exclude churches from residential areas


3. not state action to limit use to whites by DETERMINABLE FEE (automatic reversion)



a. BUT see Fair Housing Act


4. IT IS ILLEGAL STATE ACTION LIMIT USE TO WHITES w/ a FEE S/C/S (right of reentry)


5. any clause inseparable from an unconstitutional limitation is STRUCK, leaving the clause 



w/o limitation to place the fee simple 

H. ENFORCEMENT BY HOMEOWNERS ASSOCIATIONS

1. CONDOS



a. each unit in fee simple; common areas as ten/c



b. REASONABLE restrictions on alienation on condo are valid



c. Time sharing arrangement for beach condo is ok (Laguna)




1. multiple ownership is not necessarily related w/ overuse of common areas




2. provision allowed for 90 day leases anyway



d. Want to avoid imposing litigation costs on members of condo complex everytime someone 




complains about a regulation they submitted themselves to under freedom of K 




(Nahrstedt)


2. COOPS



a. title held by corp



b. long term renewable leases


3. PREEMPTIVE OPTION to buy any unit put up for sale w/i period of time

CHAPTER 10: NUISANCES (JUDICIAL ZONING)

A. PRIVATE NUISANCE


1. REQUIREMENTS



a. P must have interest in land



b. there must be substantial interference  (contra trespass: damage can be nominal)


2. R2T test


a. causes SUBSANTIAL INTERFERENCE w/ use of private land that is



b. INTENTIONAL and UNREASONABLE (most common)



c. OR unintentional, but NEGLIGENT, RECKLESS, or resulting from DANGEROUS 




activity


3. INTENTIONAL NUISANCE: what does UNREASONABLE mean?


a. JOST threshold test




1. if conduct causes harm greater than certain threshold, then enjoin the conduct



b. RESTATEMENT BALANCING



1. gravity of harm > utility of actor's conduct....





a. FACTORS






1. extent of harm






2. character of harm







a. depreciation in prop value not enough in itself







b. "spite fences" have no social utility







c. fear of harm








1. must be reasonable fear








2. harm may be perimitted if high social utility (halfway houses)






3. social value to each party






4. suitability of use to locality






5. burden on either party of avoiding harm




2. OR harm caused is substantial AND burden of compensating for the harm does not 





render infeasible the continuation of the conduct



c. c/l:  simple balancing (first part of restatement test)

B. ZONING FUNCTION


1. judges ordered offensive trades to outskirts of towns

C. REMEDIES (A=factory, B=amusement park)


1. ENJOIN A



a. MUST DO BALANCING OF EQUITIES to determine if B gets an injunction




1. does harm to B ACTUALLY OUTWEIGH UTILITY of A's conduct? (first part of 





restatement)




2. CONS 





a. compares general loss to public, such as jobs, w/ only SPECIFIC losses to B





b. if judge can recognize harm to third parties from GRANTING an injunction, judge






should also recognize harm to third parties from NOT GRANTING an injunction






1. doesn't take into account detriment to public health



b. B can sell injunction to A



c. CONS



1. if high transcation costs, injunction will not be sold even if selling would be to 





economic advantage of society






d. Estancias (air conditioning)


2. ONLY GIVE B DAMAGES



a. gives right to B, but forces the sale to A



b. Boomer (no injunction if it would close a plant)



1. recognizes that w/o injunction, no incentive for change





a. but no appropriate technology is available





b. no zoning prevents this type of use -- LET'S LEAVE IT TO THE LEGISLATURE




2. CONS (DISSENT)





a. permanent damages destroys incentive for change or installing safeguards





b. EQUIVALENT of selling EASEMENT TO CEMENT COMPANY


3. ENJOIN A and GIVE A damages



a. gives right to B, but makes B pay for it



b. Spur



1. recognizes FIRST IN TIME & COMING TO THE NUISANCE





a. relevant, but not dispositive



c. CONS




1. not feasible if there are many Bs and high transaction costs


4. REFUSE B ANY REMEDY

CHAPTER 10: LEGISLATIVE ZONING

A. INTRODUCTION


1. NUISANCE law made predictable


2. PROS



a. public benefits



b. maximize tax base



c. promotes health, welfare, and safety


3. CONS



a. excludes low income groups who cannot afford housing



b. apt dwellers live at a distance from their work => traffic problems



c. minimum lot size => sprawl



d. maximum bulk size => ugly square buildings



e. high administration costs



f. less apt space => higher rents


4. ALTERNATIVE



a. covenant & nuisance law

B. EUCLIDEAN ZONING


1. SEPARATION OF USES



a. HIGHEST USE: least harmful to others




1. single family dwelling



b. LOWER USE: commercial



c. LOWEST USE: industrial


2. CUMULATIVE



a. highest use can go anywhere, lowest use is most restricted



b. CONS



1. apartment in factory zone = JUST AS BAD AS factory in apartment zone


3. DENSITY CONTROLS

C. SOURCE OF ZONING POWER


1. state enabling act


2. CONSTITUTIONAL REQUIREMENTS wrt to each INDIVIDUAL LOT



a. DUE PROCESS



1. PROCEDURAL





a. improper notice?




2. SUBSTANTIVE




a. PRIMARY TEST: does the ordinance bear a RATIONAL RELATIONSHIP to a 






permissible state objective?






1. need not be the BEST way to reach state objective






2. PERMISSIBLE STATE OBJECTIVES







a. PUBLIC HEALTH







b. SAFETY







c. GENERAL WELFARE






3. few zoning ordinances struck down under this test





b. ALTERNATIVE TEST: STRICT SCRUTINY STANDARD






1. if zoning infringes upon a FUNDAMENTAL RIGHT







a. HOUSING is probably NOT A FUNDAMENTAL RIGHT






b. DENSITY CONTROL tied in to First Amendment religion:procreation rights?






2. THEN state must show COMPELLING STATE INTEREST




3. STATE DUE PROCESS




a. state cts strike down ordinance when arbitrary or unreasonable, even though 






rational relationship exists w/ permissible state objective





b. state Supreme Ct is FINAL ARBITER of meaning of State Due Process Clause (Mt. 






Laurel)



b. EQUAL PROTECTION




1. can gov't can take away the right from P without taking it away from others?




2. DISCRIMINATORY PURPOSE or INTENT required





a. discriminatory effect is NOT SUFFICIENT





b. BUT SEE FAIR HOUSING ACT




3. PRIMARY TEST:  does the ordinance bear a RATIONAL RELATIONSHIP to a 





permissible state objective?





a. need not be the BEST way to reach state objective





b. PERMISSIBLE STATE OBJECTIVES






1. PUBLIC HEALTH






2. SAFETY






3. GENERAL WELFARE




4. ALTERNATIVE TEST: STRICT SCRUTINY STANDARD





a. if ordinance operates by REFERENCE TO A SUSPECT CLASSIFICATION






1. EG white boys go over here; black boys go over there






2. WEALTH is NOT A SUSPECT CLASSIFICATION




b. THEN state must show COMPELLING STATE INTEREST


c. TAKINGS CLAUSE (Fifth Amendment, extended to states via Fourteenth Amendment)




1. remedy is injunction, not invalidation of ordinance

D. EXCLUSIONARY ZONING

1. NONTRADITIONAL FAMILIES: RATIONAL RELATIONSHIP test used 



a. GROUP HOMES: prejudices against them are IRRATIONAL




1. other cts don't treat as a family




2. statutes that disperse group homes are ok: don't want group home ghettos



b. LEGAL/BIOLOGICAL relationships have no relation to density control (minority view, 




contra Belle Terre); family should be defined FUNCTIONALLY



c. HIGHER STANDARD than RATIONAL RELATIONSHIP is used for members of EXTENDED 




traditional family 





2. LOW-INCOME PERSONS



a. don't want any, b/c HURTS THE TAX BASE



b. DENSITY CONTROL DISGUISE 




1. HOW





a. minimum lot size





b. minimum house size





c. minimum frontage





d. outright ban on mobile homes, apartments




2. OLD CASES: USE RATIONAL RELATIONSHIP TEST



3. Mount Laurel FAIR SHARE TEST




a. community must provide FAIR SHARE of housing to residents of all incomes





b. NOT RESTRICTED TO "DEVELOPING COMMUNITIES"



c. GROWTH CONTROL




1. usually upheld if purpose is not exclusionary and growth is merely put on a 





timetable


3. RACIAL EXCLUSION



a. EQUAL PROTECTION CLAUSE




1. NOT UNCONSTITUTIONAL SOLELY b/c of impact




2. NEED discriminatory INTENT or PURPOSE



b. FAIR HOUSING ACT




1. prima facie STATUTORY VIOLATION even if only discriminatory EFFECT is shown




2. PROS




a. cts rather handle statutory than constitutional rights questions


4. FEDERAL CTS



a. litigating an ordinance in fed ct has many requirements



b. litigating a fed statute like Fair Housing Act is easy and encouraged

E. NONCONFORMING USES


1. DEFINITION: IN EXISTENCE WHEN ZONING ORDINANCE IS PASSED


2. IMMEDIATE TERMINATION would violate substantive Due Process and Takings


3. LIMITS ON EXPANDING NONCONFORMING USES ARE VALID


4. AMORTIZATION



a. MAJORITY: termination in a reasonable time ok if ordinance is REASONABLE as applied 




to THAT nonconforming owner




1. REASONABLE determined by





a. nature of the use in question





b. number of improvements





c. amount invested





d. public detriment caused by the use





e. character of surrounding neighborhood



b. MINORITY: amortization = unconstitutional taking (PA Northwestern adult book store)


5. VESTED RIGHTS DOCTRINE



a. cf Singer's RELIANCE



b. contra Sanborn inquiry notice



c. use may be protected if SUFFICIENT COMMITTMENTS HAVE BEEN MADE




1. how far has developer gone in obtaining gov't approval?




2. how much $ sunk in good faith?




3. what has money been spent on?



d. ALTERNATIVE: gov't pays developer for his losses in good faith




1. CONS




a. unlimited liability for gov't ?!?

CHAPTER 12: EMINENT DOMAIN AND REGULATORY TAKINGS

A. GENERALLY


1. 5th Amendment



a. "nor shall private property be taken for public use, w/o just compensation"


2. 14th Amendment



a. extends 5th Amendment to states


3. RATIONALE



a. prevents bilateral monopolies (railroad needs land, farmer will holdout for $$$)




1. private developers can use buying agents, option Ks, and straw transactions to deal 





w/ holdouts



b. ECONOMIC rationale for compensation




1. prevents govt from overusing taking power




2. would o/w discourage investors b/c govt could snatch away the fruits of the venture





a. BUT maybe compensation encourages OVERinvestment




3. POSSIBLE SOLUTION: private insurance market

B. TAKINGS


1. permanent PHYSICAL INVASION is a taking per se



a. includes moving physical bodies onto P's property



b. includes opening private property to the public



c. Loretto



1. cable line in apt. building over landlord's objection is a taking



d. BUT PruneYard Shopping Center



1. temporary invasion for free speech is NOT a taking




2. AND owner had not exhibited interest from excluding everyone from his property




3. SO physical invasion did not "unreasonable impair value or use"



e. physical invasion affects these rights




1. right to exclude




2. right to possess




3. power to control the use



f. PROS




1. bright line test



g. CONS



1. encourages litigants to manipulate allegations to get benefit of this rule




2. permanent v. temporary is not a good distinction





a. permanent invasion may have little or no noticeable effects


2. REGULATORY TAKINGS


a. REMEDIES




1. DUE PROCESS violation => injunction




2. suit in inverse condemnation => interim and/or permanent damages



b. TESTS: when is gov't activity a "taking?"




1. HARM TEST





a. when the regulation has the purpose or effect of PROTECTING the PUBLIC from 






HARM, it is a NONCOMPENSABLE POLICE POWER (Sebastian)






1. PROS







a. this is a NUISANCE regulation





b. when the regulation has the purpose of EXTRACTING A PUBLIC BENEFIT, it is an 






exercise of EMINENT DOMAIN and the owner MUST BE COMPENSATED





c. CONS






1. ILLUSORY: preventing A from harming B necessarily benefits B







a. Penn Central landmark benefit; destroying landmarks harms




2. SEVERE ECONOMIC LOSS TEST





a. HOLMES: if diminution in economic value goes too far, it will be a taking





b. Penn Coal





1. HOLMES







a. CONCEPTUAL SEVERANCE: defined support estate as a separate stick in the 








property bundle








1. CONS this lowers marketability







b. regulation deprives coal co. of ALL value of its property (mineral rights)






2. RECIPROCITY TEST: invasion of support rights is great, benefit is minimal






3. DISSENT







a. NO CONCEPTUAL SEVERANCE: look at whole property







b. Brandeis uses HARM TEST and finds a nuisance & right to use 








noncompensable police power







c. so reciprocity of advantage and implicit compensation are not important to 








Brandeis, since it is not a compensable taking





c. BUT Keystone (like Penn Coal, but opposite outcome)






1. REJECTS CONCEPTUAL SEVERANCE






2. test DOES NOT APPLY to NUISANCES







a. large noncompensable losses may be inflicted on landowner






3. HARM TEST: here, public interest in health, safety, welfare that was not 







present in Penn Coal
 



d. Penn Central





1. REJECTS CONCEPTUAL SEVERANCE






2. FAILS HARM TEST: aesthetics is as important as public health ?!?






3. MAYBE FAILS RECIPROCITY TEST: landmark building gets no benefit






2. if landowner is left w/ some REASONABLE ECONOMIC VALUE in property, it is 







NOT A TAKING






3. how is reasonable return calculated?




3. RECIPROCITY TEST





a. if property obtains SOME advantage b/c of regulation






1. it is a taking, but there is IMPLICIT COMPENSATION (legal fiction)






2. OR it is not a taking, but a nuisance control / police power

C. PUBLIC USE

1. NARROW READING



a. public has a right to use the property


2. BROAD READING



a. public is benefitted by the condemnation



b. Poletown  GM blackmails town into turning private property over to it => jobs



c. Midkiff  govt breaks up oligarchy to restore free market in Hawaii land




1. very rarely will taking not satisfy public use requirement


3. ENDS OR MEANS?



a. ENDS




1. BROAD TEST + ENDS = no test at all 




2. requires high political theory => LEAVE UP TO LEGISLATURE



b. MEANS



1. MERRILL




a. condemnation should only be used when govt faces assembly problem






1. govt can't fool holdouts when it wants property





b. self-regulating






1. high administration costs of eminent domain provide incentive for govt to avoid 







using it







a. BUT govt buys land cheap through eminent domain if owner places 








sentimental value in his land


4. TEST


a. when exercise of eminent domain is RATIONALLY RELATED to a CONCEIVABLE PUBLIC 




PURPOSE, the legislature may take property

D. JUST COMPENSATION

1. FAIR MARKET VALUE



a. cash price of willing buyer and willing seller




1. PROS





a. low administerability costs




2. CONS




a. does not award objectively verifiable costs to owner






1. moving expenses





b. court costs / attorneys fees paid by owner






1.  CONS







a. $1 presumptive compensation w/ opportunity for landlord to demonstrate








greater entitlement = $1 + E[lawsuit] = NO COMPENSATION AT ALL








1. BUT cable TV generally increases building's value 



b. E[] = current market value + {probability of rezoning times rezoned value} + etc...  


2. VARIABLES



a. effect of condemnation action




1. condemnation blight





a. govt announces condemnation => market value drops




2. increase in value b/c condemned area will be worth more



b. loss of business




1. FL statute compensates for business losses based on PARTIAL takings ONLY





a. CONS






1. govt will take all if cost of taking all is less than cost of taking only a part and 







paying for the business losses



c. loss of goodwill
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