Property – Billman, Spring 2003




I. INTRO TO PROPERTY LAW, PROPERTY CONCEPTS, AND PROPERTY THEORY
A. Capture, Possession, Finder’s Law: property rights are relative, not absolute; cases decide who has superior claim of ownership, but there might be others w/ even better possessory claims.  


1. Acquisition by Capture:

a. Pierson v. Post (NY, 1805): Post w/ dogs pursued fox onto waste land, Pierson killed fox, Post sued Pierson; rule is that property of feral animals is acquired by occupancy only, including wounding, not mere pursuit; court holds that Pierson’s act was unkind, but did not cause injury for which legal recourse is available.  
i. Majority had goals of peace and order in society, certainty of property system, decrease in litigation.  Dissent had goal of destruction of rodents.  Court could, however have used other methods, such as:

· Society’s Interest: not well represented here; as dissent says, society wants to get rid of fox; only hunter’s interest represented here.

· Might-Makes-Right

· Salvage: Ghen, reasonable compensation for acts / expenditures.
· Needs-Based Determination: one hunting for sport, other for food.
· Relative Efforts: allocate proceeds according to relative efforts; if Post expended 90% of effort, perhaps he should get 90% proceeds.
ii. Dissent wanted to question others hunters, to determine custom, which was that hot pursuit gave right to unimpeded possession, so majority opinion goes against custom.

b. Ghen v. Rich (MA, 1881): fin-back whale in MA bay, custom was that fishermen shot them, they sank, then rose again, to be picked up later, finder notifies shooter, who comes for blubber, paying finder small fee; P shot whale, Ellis found whale, auctioned it to D, who sold blubber; neither Ellis or D knew P shot it, but could, maybe should, have known; court held that P gets damages b/c common practice implies that it is his property b/c marked. Cases show common usage, embraced by entire business, should be upheld b/c if 2nd finder were able to take possession, 1st captor would not engage in activity b/c fruits of labor could be appropriated.


i. Essentially 3 Whaling Norms:

· Fast / loose fish: claimant only owned whale if fastened to his boat.  
· Iron-holds-whale: ownership to party who has affixed harpoon.  
· Ghen: value of carcass to be split b/tw harpooner and seizer.  
ii.  Why did court follow custom?

· Other cases had followed similar customs.

· Custom was narrowly defined.

· Custom was widely accepted, had led to proper outcome for years.

· Rule provided for reasonable salvage, and gave appropriate compensation for role of finder.

iii. Problems w/ Following Customs:

· Often 1-sided or close-ended, not open to debate by people who might be affected by rule.  Rule here is in favor of whaling industry, and those outside industry (such as salvagers) have little say.

· Custom doesn’t necessarily use CBA, and court doesn’t necessarily either if not looking beyond industry custom.

· Customs can be class-based.  If purpose was to exclude entry, there is less reason to follow custom.

· Just generally not great bases for decisions b/c they are too narrowly dictated and not necessarily proper.

· Customs will often result in over-hunting or over-capture, since they look only at benefits to hunters, not costs to society.

c. Keeble v. Hickeringill (Eng, 1707): P owns duck pond, used to catch fowl for profit, says D tried to deprive him of profit by frightening ducks w/ gun; court held that D is liable for unreasonable disturbance, but not loss of ducks, b/c P should be able to reap benefits of work / investment. P may use land to provide pleasure and profit, D hindered P in trade/livelihood.  (D could have built own decoy, however.)
i. Ratione soli, Ownership Exception to Rule of Capture: owner of land has constructive possession of wild animals on it b/c landowners are regarded as prior possessors of any wild animals on their land, until animals take off.  

ii. Govn’t may have hunting laws and confiscate animals killed in violation b/c govn’t owns wild animals (Visser), but citizen can’t sue govn’t for damages from wild animals b/c govn’t does not own wild animals and is not liable for damage done by them (Sickman).

iii. Comparison w/ Pierson: at minimum, cases say court will not tolerate malicious interference w/ reasonable business activity, but competition is acceptable. Ps not entitled to success, only freedom from interference. Where societal benefits go up from interference (competition), it is allowed, but when they go down from interference (shooting guns), that is unlawful.  

d. Rule of Capture and “Fugitive” Resources:
i. Oil and Gas: oil and gas commonly collect in reservoirs underlying many acres that may be owned by different people, so resources are “fugitive” in that they may wander from place to place.  Early cases used rule of capture, but this has been superceded b/c society at large is benefited by economical underground storage.

ii. Water: rule of capture has also been used, early cases allowing persons w/ land over aquifer to draw freely w/o regard to neighbors. American rule is generally reasonable use, also rule of capture, but w/ slight addition that wasteful uses of water, if they harm neighbors, are unreasonable and thus unlawful.  Today, groundwater is governed by leg and admin programs.  In Western states, surface water, sometimes groundwater, is still governed by explicit rule of capture, specifically prior appropriation for reasonable and beneficial use.  In East, where surface water is more plentiful, all persons w/ land access are generally allowed to use water (“riparian rights”), subject to rights of other riparians (those living along rivers). 

iii. Analogies: rule of capture follows from principle of first in time and is supported by Locke’s theory of labor, developed for wild animals but commonly extended to fugitive resources by judges and lawyers.




e. Origin of Property Theories, Rose: 

i. Labor Theory: original owner establishes ownership by mixing w/ labor.

· Problem 1: w/o prior theory of ownership, it is not self-evident that one owns even labor that is mixed w/ something else.

· Problem 2: even if one does own labor, labor theory provides no guidance in determining scope of that right one establishes by mixing labor w/ something else.

ii. Consent Theory: original owner got title through consent of rest of humanity, who were recipients from G-d.

· Problem: admin costs, how does everyone agree and consent to this?

iii. Occupancy Theory: common law, possession / “occupancy” is origin of property.

· Deals w/ rule of capture, and extensions of rule to fugitive resources.

· First possession is root of title.  But, what counts as possession, and why is basis for claim to title?

iv. Clear Act Principle: possession requires notice to world through clear act, whereby all world understands that pursuer has “an unequivocal intention of appropriating that animal to his individual use.”

· Clear rule prevents confusion and quarreling among hunters and makes judges’ task easier.
· Clear act principle suggests that common law defines acts of possession as some kind of statement.
f. Theory of Property Rights, Demsetz:


i. Why do we have private property?
· Wealth maximization / efficiency 

· W/o private property, intergenerational transfers would be difficult (secondary explanation, not primary)

· Preserves of order, minimizes of conflict over communal property

· Preserves “might makes right” structure

· Encourages investment, provides certainty of ability to reap what you sow, encourages hard work and societal productivity

· Protects liberty interest from state, others

· Helps form expectations which man can reasonably rely on 

· Conveys right to benefit / harm oneself or others.  
· Permits owner to economize on use of resources from which he has right to exclude others, accomplishing internalization, but he has no incentive to use land in way that takes account of effect on others.  But, private ownership has remove / lessened negotiation costs.

ii.  Communal Property: w/ regard to certain types of communal property, if simply subject to rule of capture, may end up w/ “tragedy of the commons,” over-consumption relative to proper wealth-maximization std (efficiency).  Efficiency, however, is not only reason for allocation of resources; justice / equity may also be valued.  Dem doesn’t deal w/ distributional aspect, just efficiency argument. (Over-investment in capture tech may also occur, as seen in fisheries ex.)  Given tragedy of commons, ext controls may be put into effect, such as public regulation, as in pollution legislation, or private property, in order to create internalization ext costs.

iii. Comments and Criticisms of Demsetz:

· Difficulties in setting up public regulatory regime:

· Transaction costs: voting procedures, getting agreement, gathering info in order to determine efficient outcome, enforcement/policing costs.

· Free-rider problem: someone who doesn’t want to pay for regulation can just free-ride on payment of others.

· Hold-outs: those who hold out / don’t agree until end may get compensation / more benefits for agreement.

· Private property regimes don’t necessarily develop to allocate resources, some people want to remain in inefficient model.

· Private property is nearly as difficult to produce as public regulatory regime.

· How to divide things fairly?  Even if possible, it’s costly.

· Enforcement and policing.

· Similar problems as to public regulation.

g. Externalities: exist whenever person X makes decision about use of resources w/o fully taking into account effects on others “external” to X’s decision.  B/c of this, resources tend to be misused / misallocated, even in situations where payment could occur b/tw X and others to make all better off, it may not b/c of transaction costs, or free-rider problem, where contributions of others in group should be sufficient to change X’s behavior, so free-rider opts out.  Summary: it is only externality if X is not forced to take it into account when making decision; if X does / should take it into account, then it is not externality.

h. Utilitarian Theory of Property: dominant view today; property is man-made idea, human invention, social institution, means of organization, not natural right.  Property systems are means of distributing and redistributing wealth in society, nourish individuality and healthy diversity, and are essential to political freedom.

i. Common Property and Rule of Capture: in commons, individuals don’t own things for themselves until they reduce them to possession.  W/ fugitive resources, result is either over-consumption / over-investment in capture technology.  Solution for fugitive resources, such as oil and gas, is to manage as if owned by 1, so as to maximize efficiency, but divide profits among all.  W/ other fugitive resources, coercive intervention by govn’t is necessary.

j. “Tragedy of Anti-commons” : just as resource owned in common entails few rights to exclude others, anti-commons entails multiple rights to exclude others.  Anti-commons ownership leads to under-consumption, w/ problem increasing as  number of anti-commons owners increases, b/c no one can act w/o consent. 
2. Acquisition by Find: real owner has superior rights to anyone in world; 1st finder has superior rights to anyone except real owner; 2nd finder has superior rights to anyone else. (Could have escheat scheme, where found property goes to govn’t, either forever, or period of time, until confident that real owner isn’t coming forward.)


a. Policy Considerations:

i. Incentives for finder to bring property forward as found.

ii. Property should get back to real owner.

iii. Prior possessor has superior rights to all except possessor prior to him.

iv. One reason to favor F1 over F5 is that this allows them to be truthful (“open and notorious”) about position, and it allows them to be productive w/ use of property, pending repossession by prior owner. (If F2 wins, there’s a free-for-all.)

v. May want to create scheme whereby F1 eventually becomes owner, so that he is no longer at risk of dispossession. 

vi. Problem w/ mandatory escheat rule is that it might be difficult to enforce, b/c people might not trust the govn’t.
b. Armory v. Delamirie (Eng, 1722): P, found jewel, took it to D-goldsmith, gave it to apprentice, who took out stones, offered P 3 pence, refused to give stones back, only socket; court held that (1) finder of jewel, though doesn’t acquire absolute property / ownership, does have such right against all but rightful owner, (2) action here may be against master, answerable for conduct of apprentice, and (3) as to value, upon exam of others of finest quality that would fit in socket, D must either produce jewel to show not of finest quality or pay P value of best jewels.

i. Rule of Prior Possession: “The title of the finder is as good as against the whole world but the true owner.”  Prior possessor prevails over subsequent possessor applies in cases involving land as well as personal property.

ii. Trover: common law action for money damages resulting from D’s conversion of chattel owned / possessed by P.  P waives right to obtain  return of chattel and insists that D be forced to purchase it from him.

iii. Replevin: common law action to obtain return of goods, not damages.  In Anderson v. Gouldberg, Ps trespassed onto land of 3rd party, cut logs, hauled them to mill, where stolen by Ds. Ps win action of replevin b/c claim of possession is superior to Ds, despite that goods wrongfully obtained.  (Studies show rule of prior possession is generally only invoked in case of honest claimants.)

iv. Replevin and trover are actions involving personal property, similar actions in real property are possession/ejectment (replevin), and damages/ trespass (trover).  Courts appear more reluctant to give prior possessor damages than to put him back into possession.

v. Bailment: rightful possession of goods by person who is not owner, as in leaving clothes w/ cleaner, finding lost item. Some bailees held to std of great care, others, like finders, held to std of minimum care, others held to ordinary negligence std.

c. Hannah v. Peel (Eng, 1945): house conveyed to D, who never occupied; house requisitioned for quartering soldiers, soldier-P found brooch covered w/ cobwebs and dirt above window frame, turned it over to police, when owner not found, police gave it to D, who sold it; D offered reward to P, but P refused, saying that as finder, he had superior claim over anyone but owner; court follows Bridges, gives damages to P finder, b/c brooch accidentally dropped, position accidental and thus finder should get it, particularly b/c D never had actual/constructive control of property. (Billman says could have gone either way.) Court evaluated mixed authorities in decision:
i. Bridges: P discovered bag of money on D’s property, despite advertising, no owner found, court said that as money accidentally dropped, position also accidental, thus finder should get money.  Notes never in custody of D until after found by P, and if P had found and taken them, owner would have had no claim against D.

ii. South Staffordshire Water: D cleaning pool on P’s land, found 2 rings in mud under pool, but did not give them to Ps or find true owner.  Court held that if man finds thing as servant / agent of another, he finds it for the other.

iii. Elwes: prehistoric boat found embedded in soil in leased land; court held that boat belonged to lessor even though he was ignorant of its existence at time of granting lease.

iv. While authorities mixed, it’s fairly clear that man possesses everything attached to/under land, but does not necessarily possess thing unattached on surface, even though that thing is not owned by someone else.  

d. McAvoy v. Medina (MA, 1866): P, customer in D’s shop, found purse, showing it to D; P said if owner comes to claim, give to them, otherwise, advertise; no owner found, P demanded money; court held that P acquired no right to property, as it was not lost, but forgotten, and D’s subsequent acts in receiving and holding property created no rights for P.

i. In shopkeeper cases, from POV of social policy, shopkeeper is preferred to customer b/c he is more likely to get item back to original owner.

ii. Mislaid, lost, abandoned property: finder acquires no rights in mislaid property, is entitled to possession of lost property against everyone but true owner, is entitled to keep abandoned property. (Over-simplification and depends on specific law in jurisdiction, particularly when dealing w/ lost / abandoned property, where location / circumstances of finding play role.)

iii. Employees, Other Agents: lost/mislaid/abandoned items found by employees, turned over to managers is treated very differently by courts.

iv. Treasure Trove: at Eng common law, found treasure belonged to king, w/ distinction drawn b/tw treasures hidden w/ intention of reclaiming them, given to king, and abandoned property, given to finder.  Under US law, treasure trove is generally taken to include any hidden money, gold, silver, whether or not buried underground, and is treated like any other found property (it could be mislaid/lost/abandoned.)

v. Shipwrecks: under Eng common law, applied narrowly to cargo washed ashore from ship lost, no survivors, which went to king.  Under traditional maritime law, ship lost at sea and settled on ocean floor remained owner’s property, unless title abandoned, but anyone subsequently reducing ship / cargo to possession entitled to salvage award.  In US, law of finders usually applied to ships lost in territorial waters, finder entitled to abandoned shipwreck unless wreck embedded in land owned / possessed by another.  Maritime law w/ salvage awards contrasts w/ property law, which awards finder all or nothing, though some state statutes confer rewards to finders.

vi. Legislation: typical statutes concerning lost/mislaid/abandoned property might require finders to deposit property at designated place, provide for notice to possible owners, and provide for award of title if property owner does not appear w/in specified period.

· ME found-property statute dates from 1820.  It’s estray statute, referring to stray beasts w/ unknown owner, applied to lost property generally.  Statute indicates that finder of lost item / animal worth > $10 who hopes to claim if owner doesn’t, must pay to advertise and have appraisal.  Also, law says if item unclaimed for 6 months, and finder wants possession, must pay town half item’s value. This incentivizes stealing found items, not turning over to police.

3. Acquisition by Discovery
a. Johnson v. M’Intosh (US, 1823): Ps claim land under 2 grants, purportedly made in 1773 and 1775 by Indian chiefs, facts show chiefs were in authority of tribes, tribes were in rightful possession of land sold; court held that US govn’t maintained complete ultimate title to land, obtained from original conquerors, so right cannot be sold by Indian chiefs. When US discovered, custom was discovery gave title to govn’t by whose authority it was made, rights of natives not entirely disregarded, but impaired, admitted as rightful occupants of land, but sovereignty diminished.  (Possible institutional comp question, court thinks it can only make one decision.)
i. Discovery / Conquest: methods of acquiring land in int’l law.  Acquisition by discovery entails sighting/finding unknown/uncharted territory, granting title that must be perfected w/in reasonable time, by settling and making effective occupation. Acquisition by conquest is taking possession of enemy territory by force, then formal annexation of territory by conqueror.

ii. Occupancy Theory and Principle of First in Time: theory of first occupancy / possession dates to Roman law, is origin of property rights.

iii. Labor Theory and John Locke: man has property in own person, in labor / body / work of hands, whatever he removes from state of nature and mixes his labor in. Locke reasoned Indian’s occupancy did not involve adequate amount of labor to perfect property interest in soil.  European settlers could regard Indian tribes, though first in time, as less than legitimate claimants by reference to ethnocentric conception of what was actual possession.  In case of Indians, govn’t maintained exclusive right to purchase land b/c cheaper and easier than conquering.

iv. Property and Power: property ownership bestows form of sovereignty over others b/c property means that sovereign state stands behind owner’s assertions of rights.

v. Epilogue and Prologue: this text reflects attitude of relationship b/tw people and nature.  Indians did not understand concept of land ownership, actually wanted to leave as little evidence as possible they occupied land.  Common law gives preference to those who demonstrate claim on land.

4. Acquisition by Creation: any expenditure of mental / physical effort that creates something tangible / intangible, gives actor proprietary right to commercial exploitation of that entity, separate from ownership of that entity.  But, this is not always true.

a. Capture:
i. INS v. AP (US, 1918): parties in news business; P gathers news around world, distributes in newspapers, D gathers news, sells it in newspapers; P sued to stop D from pirating news, saying this violates AP’s property rights and constitutes unfair competition; court held that news is quasi-property b/c used by both to make money, unfair for D to interfere w/ P’s business by reaping from work P invested in process b/c D has nearly no investment.

ii. Cheney Brothers v. Doris Silk (2nd, 1930): P manufactures patterned silk, can’t get design patent b/c of short lifespan; D copies designs, undercutting P’s price; court held that holding in INS v. AP is not broad enough to cover this; if Congress wished P to be protected from activity of D, they should make rule. (INS v. AP did not create general rule, but spoke only to specific situation, to construe otherwise would conflict w/ long-standing patent / copyright scheme.)

iii. Smith v. Chanel (9th, 1968): court allowed D to claim that its product was equivalent to expensive Chanel No. 5, as P had no patent and so D could copy; also, strong public interest in copying, as “imitation is life blood of competition,” D provided comparable goods at lower price; D may not infringe on TM of P, however, taking advantage of reputation.

iv. Baird, Common Law IP and Legacy of INS v. AP (1983): right of individual to reap what he sows is far from self-evident, even w/ tangible property.  Difference b/tw tangible/intangible property, however, is that possession by one generally precludes possession by another.  W/  IP, people should have right to enjoy fruits of labor, but granting exclusive rights to info does not promote mkt economy, and competition relies on imitation to create cheaper, more available products.

v. Copying and Common Law: general rule, from Cheney, “in the absence of some recognized right at common law, or under statutes, a man’s property is limited to the chattels which embody his invention.  Others may imitate these at their pleasure.”

vi. Legislation: absence of property rights dampen production, recognition can create monopolies. Trade-offs made by Congress in creation of patent / copyright laws, which grant limited monopolies over protected material, in order to promote creativity and encourage competition.  Patents are granted for novel, useful, non-obvious processes / products, last 20 years from 1st application, after expiration can be exploited by anyone.  Copyrights protect expression of ideas in books, articles, music, artistic works, last 70 years after death of creator / author.  TMs are words / symbols indicating source of product or service, aid consumers in verifying where products are from, and arise out of use in commercial activity and are lost when abandoned.


b. Cyberspace:
i. Virtual Works v. VW of America (4th, 2001): VW challenges Virtual Works’ use of domain name “vw.net,” saying D registered it w/ intention of selling to VW; court held that b/c Virtual Works had bad faith intent to profit from domain name, and it used name which was distinctive and confusingly similar to that of VW, domain name is transferred to VW.

· ACPA, cybersquatter is liable if he:






(i) has bad faith intent to profit from mark;






(ii) registers, traffics in, or uses domain name that –

(I) in case of distinctive mark, is identical or confusingly similar to that mark,
(II) in case of famous mark, is identical, confusingly similar or dilutive of mark.
· Court can determine bad faith by considering: 
· (I) TM / other IP rights of person in domain name; 
· (II) extent to which domain name consists of legal name of person / name used to identify person; 
· (III) person’s prior use of domain name in connection w/ bona fide offering of goods / services; 
· (IV) person’s bona fide noncommercial / fair use of mark in site accessible under name; 
· (V) person’s intent to divert consumers from mark owner’s online location to site that could harm goodwill represented by mark, for commercial gain or w/ intent to tarnish / disparage mark; 
· (VI) person’s offer to transfer, sell, otherwise assign domain name to TM owner / other for financial gain w/o having used name in bona fide offering of goods / services; 
· (VII) person’s provision of material and misleading false contact info when applying for registration of domain name; 
· (VIII) person’s registration / acquisition of multiple domain names which person knows are identical / confusingly similar to marks of others; 
· (IX) extent to which TM incorporated in domain name is / is not distinctive / famous.  
· But, safe harbor provision says bad faith intent will not be found when court determines person believed and had reasonable grounds to believe use of name was fair or lawful.

ii. Domain Names: cybersquatters register domain names based on famous TMs prior to registration by TM holder, hoping to get owner to pay later.  Parasites register domain names similar to well-known TMs then use them to tarnish mark’s image, as w/ sex sites (adultsrus.com).  Poachers register domain names that use names of other organizations in order to disseminate unfavorable info about them (plannedparenthood.com).

iii. Governability: some think internet shouldn’t be governed, others think it can’t be, as w/ Napster, which is almost impossible to police through legal means, but may be subject to technology advances that would provide secure transactions, or devices that could only read certain kinds of files.

c. Property in One’s Persona: celebrity’s “right of publicity” recognized as kind of property interest, assignable and descendible. Includes name, likeness, other aspects of one’s identity.  Right of publicity rooted in right of privacy, but is used generally by celebrities avid for publicity, as long as paid for it.  Courts use same principles in such cases, like Elvis Presley court quoting INS v. AP, “one of the basic principles of Anglo-American jurisprudence is that one may not reap where another has strewn.”  Protection of right to publicity provides economic incentive to make investments in activities valued by public.  Publicity rights law should offer same protection in cyberspace afforded in tangible space.


d. Property in One’s Person:
i. Moore v. Regents of Univ-CA (CA, 1990): P’s spleen removed by UCLA doctors as part of leukemia treatment, then D used spleen for research w/o P’s knowledge / consent; D patented P’s cells, very unique, w/ potential market value in billions, P sued for damages; court held that P states cause of action for breach of disclosure obligations, but not conversion, b/c P has not established conversion, and b/c conversion doctrine should not be extended to include this b/c it would hinder / burden important research.

· Once P’s cells had been taken from body, he retained no ownership b/c (1) no precedent grants such claim, (2) CA law limits continuing interest of patient in excised cells, and (3) subject matter of Regents’ patent cannot be P’s property.

· Wrongful publicity cases not good analogy b/c misconceives nature of genetic materials, research involved. Not necessary, for protection of privacy / dignity, for courts to protect patient w/ property law, already protected by fiduciary duty, informed consent.

· Purpose of CA statute to ensure safe handling of hazardous bio waste materials, not to resolve question of whether patient is entitled to receive compensation for nonconsensual use of excised cells.

· P can’t have property interest in D’s patent b/c cell line is factually and legally distinct from his cells.  Patent law rewards “inventive effort,” cannot be use to patent naturally occurring organisms.

· Tort claim of conversion should not be extended b/c (1) balancing of policy considerations counsels against it, (2) problems in this area better suited to leg rule, and (3) conversion not necessary to protect patient’s rights.
· Policy considerations include protection of patient’s right to make autonomous medical decisions; not threatening w/ disabling civil liability parties who are engaged in socially useful activities.
e. Right to Include, Right to Exclude: both are required for power to transfer; conversion developed in part as substitute for old action of trespass to chattels.

i. Jacque v. Steenburg Homes (WI, 1997): SH had mobile home to deliver, easiest route across Jacque land, despite protests; Jacques sued SH for intentional trespass; jury awarded $1 nominal damages, $100,000 punitive, which was set aside; court held that when jury awards nominal damages for intentional trespass, punitive damages may be awarded (b/c SC recognized right to exclude others is part of most essential property rights and it’s important for state to uphold this right.)

ii. State v. Shack (NJ, 1971): Ds, legal aid workers, entered private property to aid migrant workers, were asked to leave by owner, who would only allow meeting in office in his presence; Ds did not leave, were convicted of trespassing; court held that state property law does not include right to bar access to govn’t services available to migrant workers b/c title cannot include dominion over destiny of persons owner permits on premises.

iii. Limits on Rights to Exclude: civil rights leg forbidding various forms of discrimination; rent controls, other limitations on landlord’s right to evict tenants; adverse possession; bodies of law granting public right of access to private beaches; leg protecting homeowners who default on mortgage.  New study suggests right to exclude is no more essence of property than right not to be excluded.  Right may be more accurately stated as individual right to equal access to means of labor and/or means of life.
B. Adverse Possession: 

1. Theory and Elements: adverse possession transfers property by barring action by old owner and establishing new title w/ adverse possessor, relating back to date of event that started SoL running; SoL was commonly 20 years, but modern trend is to shorten it to 6-10 years, some are as short as 3 years, as long as 30.
a. Powell, Law of Real Property (2000): all US jurisdictions have statutes of limitations on how long owner of land has to bring action / use self-help to recover land from another in possession; statutes supplemented by decisional law describing sort of possession sufficient to cause statutory period to begin, etc; adverse possession serves as method of transferring interests w/o consent of prior owner, based on social judgment that assertion of aging claims should be restricted, passage of reasonable time should assure security to person claiming to be owner.

b. Ballantine, Title by Adverse Poss (1918): adverse possession sounds like theft, particularly as no good faith required, but one can say policy used to reward use of land in beneficial way; purpose to automatically quiet titles open and consistently asserted, to provide proof of meritorious titles, correct errors in conveying.

c. Holmes, The Path of the Law (1897): foundation of acquisition of rights by lapse of time to be looked for in person who gains, not loses; if original owner knows another is doing acts which on face show he is on way to establishing possession, Holmes argues that in justice to other, owner is bound to find out whether other was acting under his permission, to see he was warned, and if necessary stopped.

d. Van Valkenburgh v. Lutz (NY, 1952): in ‘12, Lutz bought lot, w/ triangular lot of unknown ownership beside, where he made right-of-way, built one-room structure, and in ‘28 began gardening and selling vegetables from; in ‘37, VV bought lots on other side of triangle, fought w/ Lutz, and in ‘47, VV bought triangle at foreclosure sale, took possession w/ policemen; Lutz first brought suit to retain right-of-way, then went for adverse possession of entire lot; court held P did not show sufficient cultivation/improvement of land / claim of title, b/c since land not enclosed, garden did not use whole premises, shed isn’t improvement, neither is encroachment of garage, chicken coop, and storing of cast-off junk; occupation also clearly not under claim of title, b/c when P had voluntary right to declare title, he chose to concede and challenge only for right-of-way.

i. Dissent: when P moved to neighborhood, land was wild, he cultivated it, having no other employment but to raise vegetables, fruit, etc.; brother of P lived on tract; credible evidence shows farm bounded on one side by right-of-way and on other by hedge planted to mark boundary; neighbors believe lot owned by P over 35 years; also, when P disclaimed land, he already had adverse possession 12 years, so not possible to orally disclaim land.

ii. Test for Adverse Possession: to acquire title by adverse possession not founded on written instrument, must show by clear and convincing proof that for at least 15 years there was “actual” occupation under claim of title, w/ essential elements of proof being either (1) premises are protected by substantial enclosure, or (2) premises are usually cultivated or improved.

iii. NY Common Law on Adverse Possession: must be (1) actual entry giving exclusive possession that is (2) open and notorious, (3) adverse and under claim of right, and (4) continuous for statutory period.

iv. Ewing v. Burnett (OH, 1837): leading case, adverse possession of lot in OH, used for digging sand and gravel, established when claimant under color and claim of title paid taxes, occasionally dug sand and gravel, allowed others to do so, brought actions of trespass against others for doing do w/o permission.

v. Pettis v. Lozier (NE, 1984): adverse possession not established even though claimant occasionally used land for many purposes during statutory period, keeping geese and livestock, setting up sheds, planting grass and pine trees, gardening, building water tank, setting out beehive, doing fencing, setting out signs, and removing “for sale” signs.

vi. Notoriety Element: usually straightforward, but Marengo Cave v. Ross, court found business to explore cave extending under neighbor’s property is not open and notorious, relying on ad coelum doctrine saying that to whomever soil belongs, he also owns to sky and depths.

vii. Claim of Title: this can be interpreted as: (1) state of mind is irrelevant (objective), (2) I thought I owned it (good-faith), or (3) I thought I didn’t own it, but I intended to take it as mine (aggressive trespass std).  Rationale following objective view is that SoL should start running as soon as owner could have had claim against entrant, 1st entry.  Rationale for good-faith std is that to enter on land w/o any honest claim is to trespass and can never ripen into prescriptive title.  Rationale for aggressive trespass std is that it is not inconsistent to know there is owner out there who may return to claim land while still intending to make it their own if this did not occur.

vii. Note: Color of Title and Constructive Adverse Possession:

· Claim of Title: way of expressing requirement of hostility or claim of right on part of adverse possessor.
· Color of Title: refers to claim founded on written instrument or judgment/decree for some reason defective and invalid (grantor does not own land conveyed, is incompetent to convey, deed improperly executed).  Generally not essential for adverse possession claim.
· Even though color of title not prerequisite for adverse possession in most states, generally has advantages for adverse possessor, such as statutes that set out more lenient requirements for adverse possessor who has color of title, or shorter SoL for same.
· Actual possession under color of title of part of land covered by defective writing is constructive possession of all writing describes.

e. Billman’s Elements / Factors of Adverse Possession:
i. A must have actual possession
ii. A must have open and notorious possession
iii. A’s possession must be adverse to that of the owner

iv. A must be under claim of title
v. A’s possession must be exclusive, continuous
vi. A’s possession must satisfy the SoL
(OCEAN: Open, Continuous, Exclusive, Adverse/Actual, Notorious, SoL.)

f. Mannillo v. Gorski (NJ, 1969): in ‘46, D entered lot, in ‘52, purchased it; in ‘53, Ps acquired title to adjacent lot; in ‘46, D made additions to house that extended 15 inches onto P’s land, now D claims title under adverse possession, while P asserts D cannot b/c possession was not of requisite hostile nature; court held any entry and possession for required time that is exclusive, continuous, uninterrupted, visible and notorious, even if under mistaken claim of title, is sufficient to support claim of title by adverse possession; but, possession was not open and notorious b/c encroachment too small to be sufficiently self-evident, no evidence actual owner knew of boundary, would be unfair to require owner to be vigilant against such encroachments, and so, only where true owner has actual knowledge of boundary may it be said possession is open and notorious.  (If this is hardship to potential adverse possessor who has made extensive improvement onto inches of neighbor’s property removable only w/ great expense, equitable relief may be warranted.)
i.  Maine Doctrine: from Preble, if someone mistakenly extends property beyond boundary w/ intent to claim title, such possession having requisite duration and continuity will ripen into title. If party mistakenly occupies land beyond actual boundary w/ no intent to claim title, not adverse possession.  Doctrine rewards possessor w/ premeditated hostility, disfavors honest, mistaken entrant. Abandoned by most, including court above. Today, state of mind generally irrelevant, as long as statutory criteria satisfied.  But, while courts say it is irrelevant, often find against “bad guy.”
ii. Notoriety: court in Mannillo says that in case of minor encroachments, owner of land must have “actual knowledge thereof” in order for adverse claimant to satisfy notoriety requirement.  This leaves questions of what is actual knowledge, and is knowledge of the specific distance required?

iii. Doctrine of Agreed Boundaries: if there is uncertainty b/tw neighbors as to true boundary, oral agreement to settle matter is enforceable if neighbors subsequently accept line for long period of time.  
iv. Doctrine of Acquiescence: long acquiescence (but shorter than SoL, possibly) is evidence of agreement b/tw parties fixing boundary.  
v. Doctrine of Estoppel: one neighbor makes representations about location of common boundary, other changes position in reliance on representations; first neighbor then estopped to deny validity of statements/acts.

vi. Remedy: common law harsh to mistaken improvers, awarding anything built on wrong land to landowner.  Modern law eases plight of innocent improvers, forcing conveyance at market value from owner to improver.  Variation is to give landowner option to buy improvement instead.  But, if inconvenience caused by innocent encroachment is trivial, relief might be denied altogether, and if encroachment takes up substantial part of land, removal might be ordered notwithstanding good faith of encroaching party.  



2. Mechanics of Adverse Possession:

a. Tacking: suppose X buys property from seller, who unknowingly adversely possessed strip adjacent to described land.  If evidence shows it was intended by parties to convey described land and adversely possessed strip, Buchanan v. Cassell and Howard v. Kunto allow X to tack strip onto land described in deed, or even if there is no description in deed.

b. Disabilities: in every state, SoL extended if specified disabilities are present, like minority, incapacity, imprisonment of actual owner.  Disability is immaterial unless existed at time when cause of action accrued; if disabled during middle of SoL period, not at beginning or end, given no extra time. (Rule is likely disabilities cannot be tacked.  So, question is whether disability is over at death of first disabled person.)
c. Adverse Possession Against Govn’t: under common law, adverse possession does not run against govn’t, w/ court justifying this by saying state owns land in trust for all, should not lose it b/c of negligence of state officers/employees. But, some states changed law, either by state/judicial decisions, either permitting adverse possession identically as w/ private land, or extending SoL for govn’t lands.

d. Date of Accrual: date of accrual is date of entry; normal rule is 21 years from date of entry.  If, however, on date of accrual, party is disabled, gets normal period, but if disability still there, or if ended w/in last 10 years, get disability period plus 10 years.  SoL can’t run against disabled.  

3. Adverse Possession of Chattels: normal rule places burden on adverse possessor; here, court shifts burden to true owner to prove she actually had continuing interest in property, and if true owner is actually seeking property, SoL will not start running; rule transfers poorly to chattel, application should be case-specific.
a. O’Keeffe v. Snyder (NJ, 1980): P alleges she is true owner of paintings possessed by D (good faith purchaser/adverse possessor), stolen from art gallery in ‘46 but not reported/advertised missing until ‘72; D says he bought paintings, has title by adverse possession, w/ P’s action barred by 6 year SoL; court held that if paintings were stolen, thief acquired no title and could not transfer regardless of good faith and ignorance of theft; court uses discovery rule, P’s action accrued when she first knew/should have known identity of possessor of paintings.  To determine if P gets discovery rule, consider: 
(1) whether P used due diligence to recover paintings at time of theft, after, 
(2) whether at time of theft there was effective method to alert art world, 
(3) whether registering paintings w/ ADAA would put reasonably prudent purchaser on notice that someone other than possessor was true owner.

(Policy: by diligently looking for stolen goods, owners can prevent SoL from running under discovery rule, but, burden of proof is on owner as one seeking benefit of rule which would defer beginning of SoL.  Generally, rule in US that if you deal w/ thief, do so at your own risk.)
i. Tacking: O’Keeffe permits tacking periods of possession, but only so long as possessors are in privity w/ one another.

ii. NY Approach: NY, site of most art purchases in US, rejected discovery rule on grounds that it provides insufficient protection for owners of stolen artwork.  In Guggenheim, court held that SoL for replevin does not begin to run in favor of good-faith purchaser until true owner makes demand for return and purchaser refuses.  Until demand is made, possession of stolen property by good-faith purchasers is not considered wrongful. Court thought it inappropriate to put duty of reasonable due diligence on true owner, as it may encourage illicit trafficking in stolen art by placing burden on true owner to show they had undertaken reasonable search. Court thought better rule was to protect true owners by requiring potential purchasers to investigate before purchasing works of art.

iii. In US, adverse possession aside, purchaser cannot obtain good title from thief, but purchaser might be able to obtain good title from other scoundrels.

b. Native American Graves Protection / Repatriation Act: Native Americans displaced of homeland, human remains, funerary objects, sacred objects, important cultural items.  Act seeks to repatriate items now in museums, requiring museums to inventory and return NA sacred objects, at request, to “direct lineal descendant of an individual who owned the sacred object” or to tribe that “can show that the object was owned or controlled by the tribe.”  Museum must return it unless they can show right of possession, such as possession w/ voluntary consent, to object.

4. What grounds justify displacing original owner when adverse possession is found?


a. Productivity Theory:

i. In general, we protect those first-in-time, but here, true owner has acted such that we can allow insertion of adverse possessor as true owner.

ii. Adverse possessor should get land b/c he is making better use of it, but we won’t take property away lightly.  But, assumes owner has knowledge of law; it could be that owner doesn’t mind occupation, but doesn’t desire to lose land.  Definitions of productivity matter, letting land lie fallow could be considered productive use.
iii. In VV v. Lutz, NY statute sets up criteria for what adverse possessor must prove. W/in NY statute, Lutz didn’t engage in sufficient improvement of property to gain possession; notice must be such to make actual owner aware that something was going on w/ property.

iv. You have to look at facts, see what reasonable person would have done w/ land; if using whole tract would be onerous, then shouldn’t be required, but if using whole tract would be std, then that should be required.

v. Adverse possessor is relying on fact that if he invests in land and is not stopped over time, he will eventually assume title.  If adverse possessor transfers title, claiming to be true owner, there will be reliance interests.

b. Repose of SoL: generally much longer than normal, difficult to prove period has run as well as proving all elements of adverse possession; prevents litigation of stale claims, excessive costs of litigation stale claims, and errors resulting from litigation of stale claims.

c. Marketability: favors adverse possession, such that if looking to buy property from adverse possessor, knowing true owner is out there, you would be deterred from buying property.
d. Different version of rule could be, if statutory criteria satisfied, true owner forced to sell to adverse possessor at fair mkt value.  Use property rule instead of liability rule b/c adverse possessor acting as true owner for sufficient time, investing in property, should not have to pay (again.)  Proper measure of compensation as fair mkt value at present may not be accurate, b/c adverse possessor already contributed to current mkt value. More accurate measure may be fair mkt value at first entry.  Also, applying liability rule requires far more judicial resources than property rule.

II. AMERICA ESTATES SYSTEM: 
A. Generally: estates in land divided into two categories:

1. Possessory: also, present interests and future interests in each,
a. Freehold: life estate, fee simple;

b. Non-freehold: leases; interests as in Johnson v. M’Intosh, given to Indians; right to walk over right-of-way, as in VV v. Lutz.

2. Non-possessory: easement, covenant, only giving limited right to use land, no right to come in and occupy on permanent basis.
B. Historical Background: feudal; distinction b/tw freehold and nonfreehold estates remain, evolved into elaborate hierarchy of interest in land. Rules persist that have lost purpose long ago.
1. Tenure: to consolidate power, raise revenue, King imposed strict social and military hierarchy, w/ principle that fighters and priests should govern, supported by laborers.

a. Land Tenure: position defined by relationship to land, w/ each deliberately made subservient to another, land lord. Land parceled out to King’s supporters, who became tenants in chief, held land assigned under agreement to render king specific services, usually military, either kept in household at ready, or drawn from subinfeudation, where tenant in chief granted parcel to subtenant for service of knights or some other service necessary to support land lord.  (Lesser tenants may also subinfeudate, building feudal pyramid, services flowing up, protection flowing down.  Intermediate tenants are mesne lords, lord(s) above, tenants below. Tenant in demesne had seisin / right to use land, lords above had rights to services.)
2. Feudal Tenures and Services:
a. Free Tenures: held by free men, vassals but not peasants, men of power.

i. Military Tenures:

· Knight Service: tenant required to provide knights 40 days each year or to provide money to hire mercenaries.
· Grand Sergeanty: tenant was to create splendid court life, pageantry to accompany knights and personal services for warrior class.

ii.. Economic Tenures: most common, developed to provide subsistence and maintenance for overlords.  Any service could be reserved, such as money rent, 10 days plowing, maintaining bridge, etc.

iii. Religious Tenures: land bestowed on church, w/ service required from ecclesiastics, such as knight service, socage, singing mass, prayers for lord.

b. Unfree Tenure: Villeinage: King or greater lords almost always kept some choice portion of land for themselves, manor, w/ surrounding farm and pasturage; peasants who worked manorial lands called villeins, were vast majority of tenant pop, held land at will of lord and were denied protection of king’s court.  Villein’s rights set forth in manorial records were called copyhold, later came to be used in courts in wrongful eviction cases.

3. Feudal Incidents: besides services, tenant owed other duties and was subject to several liabilities benefiting lord; these were fixed obligations known as incidents.

a.  Homage and Fealty: each military tenant did homage to lord, king in ceremony.

b.  Aids: in financial emergency, lord could demand aid from tenants.
c.  Forfeiture: if tenant breached oath of loyalty/refused to perform obligations, land forfeited to lord.  If tenant guilty of high treason, king could seize and keep tenant’s land, whether held by king or mesne lord.

d.  Liabilities at Death of Tenant:

i. Wardship and Marriage: applied only to military tenures; when tenant died w/ heir under 21, lord was heir’s guardian, was entitled to possession, rents, profits from land for own use, only had to provide heir subsistence.  Lord also had right to sell heir in marriage.

ii. Relief: when tenant died, heir had to pay lord appropriate sum, maybe  year’s rent, to get inheritance.

iii. Escheat: if tenant died w/o heirs, land returned to lord from whom it was held; if tenant committed felony, land escheated to lord after king exercised right to waste for year and day.  
4. Avoidance of Taxes / Feudal Incidents: early feudal times, 2 ways to transfer land:

a. Tenant in demesne could substitute for himself some new tenant who would hold land from lord, which required lord’s consent and homage to lord from new tenant.

b. Tenant could, w/o consent, become mesne lord and have tenant render services.

5. Statute Quia Emptores (1290): King and barons took steps to curb subinfeudation.


a. Statute of Mortmain: any land conveyed to church was forfeited to lord.

b. Statute Quia Emptores: prohibited subinfeudation (in fee simple), but as price, lords had to concede to all free tenants right to substitute new tenant for all or part of land w/o lord’s consent.  Historic consequences:

i. Statute established principle of free alienation of land, which is major force in development of property law, and is essential to market economy.

ii. W/ working of escheat and forfeiture, existing mesne lordships tended to disappear, and most land came to be held directly by crown.
6. Decline of Feudalism: after Quia Emptores, relationship b/tw tenant and lord basically economic, w/ tenant as “owner,” services and incidents form of taxes; feudalism weakened w/ rise of economy based on wages and not rendering of services.
B. Present Possessory Interests: tenant had status as tenant of fee / tenant for life; over time, status became estate.  Each estate defined by time it may endure; fee simple endures forever, life estate endures for life of person, term of years endures for some period measured by calendar.
1. Fee Simple: absolute ownership, largest estate in terms of duration.  Ex. “O to A” or “O to A and her heirs “( represents fee simple, A’s heirs will inherit land on A’s death.



a. How Fee Simple Developed:
i. Rise of Heritability: after Conquest, land not owned by possessor, but held by possessor as tenant of another; b/c of personal relationship b/tw lord and tenant, at first, tenant’s holding was not devisable, but for sum, lord would re-grant to heir; later, lords recognized obligation to consent to inheritance.

ii. Rise of Alienability: expansion of rural population resulted in land hunger, land prices rose, landholders tempted to sell before death, cut off succession rights. W/ increasing demand, idea developed that tenant should be able to convey to another during life and w/o lords’ consent. Quia Emptores settled that fee was freely alienable.

iii. Rise of Fee Simple Estate: fee, which started out only holding, became alienable fee simple, freehold estate not terminable at will of lord, w/ existence all its own.  Fee simple is absolute ownership, largest estate in terms of duration.  Estates viewed today as bundle of rights, legal relations b/tw persons w/ respect to things, courts have permitted similar interests to be created in personal property.

b. Creation of Fee Simple: in early common law, fee simple created by grantor conveying land “to A and his heirs,” w/ judges construing words “and his heirs” as words of limitation, defining estate granted to A, a fee simple. Words “to A” are words of purchase, identifying A as grantee.  No longer necessary to put words of inheritance in deeds in any state.

c. Inheritance of Fee Simple:
i. Heirs: if person dies intestate (w/o will), decedent’s real property goes to heirs, survivors of decedent designated as such under state statute.  Spouse not heir at common law, given only dower / curtesy in land; today spouse is considered heir to some share of estate. Classes usually preferred as heirs in following manner: issue; if no issue, parents; if none, then collaterals.

ii. Issue: if issue, they take to exclusion of all others.  Distribution made among decedent’s issue such that if any child of decedent died before decedent, leaving children who survive decedent, such child’s share goes to children by right of representation. Child born out of wedlock inherits from mother, and if proven, father.

iii. Ancestors: parents take as heirs if decedent leaves no issue.

iv. Collaterals: all persons related by blood to decedent who are neither descendants nor ancestors, siblings, nephews, nieces, uncles, aunts, cousins.

v. Escheat: if die intestate, real property escheats to state where located.

d. Defeasible Estates: any estate can be created to be defeasible upon happening of future event, but most common kind of defeasible estate is fee simple defeasible. As opposed to fee simple absolute, fee simple defeasible may last forever or may come to end upon happening of event in future.

i. Types of Defeasible Fees:

· Fee Simple Determinable: so limited it will end automatically when stated event happens.  Ex. “O ( A, so long as premises are used for school purposes.”  Fee simple may go on forever, but if land ceases to be used for school purposes, it will end, or determine, and will revert back to O; hence O currently has possibility of reverter.  (AKA, fee simple on special limitation.)
· Words denoting determinable fee must contain duration element, and may not simply express purpose of grantor.  
· Fee Simple Subject to Condition Subsequent: does not automatically terminate but may be cut short / divested at transferor’s decision when stated condition happens. Ex. “O to A, successors and assigns, but if premises are not used for school purposes, grantor has right to re-enter and retake premises.”  Unless and until re-entry is made, A’s fee simple continues; O currently has right of entry.
· Created by fee simple conveyance, followed by language providing for divestment by grantor if specific event occurs.
· Words “fee simple” imply fee simple absolute; when fee simple defeasible is intended, it is said.
ii. Mountain Brow Lodge, Order of Odd Fellows v. Toscano (CA, 1968): P, non-profit corp, instituted action to quiet title to property acquired by gift deed from Toscanos, now deceased; Ds, admins of grantors estates, contend conveyance creates fee simple subj to condition subsequent, valid and enforceable; P contends that restrictive language is absolute restraint on power of alienation and void, and that since purpose for which land must be used is not precisely defined, may be used by P for any purpose, restriction not on land use but on who uses; court held that land conveyed to Lodge in fee simple subject to condition subsequent that P use land for purpose in which Lodge was founded.

· Clause prohibiting P from selling/transferring land under penalty of forfeiture is absolute restraint against alienation and void; but this and condition relating to land use are severable, and so invalid restraint does not necessarily nullify condition on land use.

· Falls City v. Missouri Pacific RR (NE, 1971): “If the condition subsequent in the conveyance expressly limits alienation of the property to an impermissibly small number of persons, it is void and unenforceable.” (RR left offices granted for HW; had fee simple.)
· Casey v. Casey: condition subsequent clauses have also been found invalid b/c capricious and imposed for spite or malice.
2. Life Estate: 
a. Definition: looks like lease, involves only lifetime tenure, grantor can control who takes at life tenant’s death.  If transferred, timespan of life estate measured by original grantee’s life, not new possessor. (Today, most life estates created in trust.)
i. Ex. “O to A for life, remainder to A’s heirs” ( life estate to A, remainder to heirs; A cannot defeat heir’s interests, could grant land, but only for duration of A’s life. 
ii. A can transfer life estate to B, so B has life estate pur autre vie, measured by A’s life, not B’s. If B dies during A’s life, estate passes to B’s heirs or devisees until A dies.

b. White v. Brown (TN, 1977): Lide died w/ holographic will, appointing niece as executrix, leaving home to White to live in, “not to be sold;” personal property left to niece; niece and White lived w/ deceased 25 years, want declaration that they have fee simple in house; Ds contend they only have life estate; generally, law prefers estates devised as whole/complete interests, and fee simples over life estates; court held that b/c no clear indication testatrix intended to convey only life estate, Ps inherit fee simple, phrase prohibiting sale struck from will, as violation of rule of law by attempting to restrict  power of donee to dispose of real estate.

i. Intent: should be determined, followed if possible; in cases of ambiguity, rules of construction must be employed to ascertain intent.  Statute reversed common law presumption that life estate intended unless intent to pass fee simple clearly expressed, so it is assumed fee simple was conveyed unless otherwise indicated.  Statute also indicates presumption against intestacy and that will should convey all property unless contrary intention appear; if Ps had life estate, on their death, house would pass through intestacy.

ii. Rule Against Direct Restraints on Alienation: 4 rationales: 
· Unmarketability, we want land available for best and highest use, 
· Restraints tend to perpetuate concentration of wealth by making it impossible for owner to sell property and consume proceeds of sale, 
· Restraints discourage improvements on land, as owner cannot sell it or even attain mortgage on it, 
· Restraints prevent owner’s creditors from reaching property.

iii. Restraints: R2d provides that absolute restraint on fee simple is void, but partial restraint (limiting conveyance to certain persons, putting time limit on restraint) is valid, if under all circumstances, restraint is found to be reasonable in purpose, effect, and duration.
· Disabling Restraint: w/holds from grantee power of transferring interest, White v. Brown, as in “to A and his heirs but any transfer hereafter in any manner of interest shall be null and void.”  R2d provides that absolute disabling restraint on life estate is void.
· Forfeiture Restraint: if grantee attempts to transfer interest, it is forfeited to another, as in “to A and his heirs, but if A attempts to transfer property by any means, then to B and her heirs.”   R2d provides that forfeiture restraint is valid.
· Promissory Restraint: grantee promises not to transfer interest, as in “to A and his heirs, and A promises for himself, his heirs and successors in interest Blackacre will not be transferred.”  Promissory restraint, if valid, is enforceable by contract remedies of damages or injunction, but are rare except in landlord/tenant relationships.

c. Defeasible Life Estates:

i. Historically: not uncommon to find life estate defeasible upon marriage.  (Husband devising property to wife which she loses if she remarries.) Now, rarely encountered b/c:

· Rests on notion that second husband is liable for support of wife, even after divorce, but this is no longer common law rule.

· At death of spouse, modern law increased protection of surviving spouse, giving elective share of fee simple ownership in deceased husband’s estate, not, as at common law, merely support for life.  If dissatisfied w/ life estate defeasible upon remarriage given by will, surviving wife can renounce will, claim share of outright ownership.

· Proviso for forfeiture on remarriage has lost favor b/c of tax codes.

ii. Invalidation: fundamental question, does provision have purpose (1) of coercing abstention from marriage or (2) of providing support until marriage, w/o any desire to hinder marriage?  If 1, this devise is invalid.
3. Fee Tail: attempt to engage in “dead hand control.”
a. Historically: first, there was fee simple, but courts held this could be transferred, cutting off inheritance rights, and so estate was known as a fee simple conditional, conditional upon having issue.  This was replaced by fee tail, tailored to desires of medieval dynasts, descending to lineal descendants until all are dead; when A’s bloodline runs out and fee tail ends, land reverts to grantor or heirs by way of reversion, or if specified in instrument, will go to some other branch of family. Ex. “to my son A and heirs of his body, and if A dies w/o issue, to my daughter B and her heirs.”  A has fee tail, B has remainder in fee simple to become possessory when and if fee tail expires.  (Every fee tail has reversion / remainder after it.)
b. Abolition of the Fee Tail: Jefferson hated, as perpetuating hereditary aristocracy; today fee tail can only be created in DE, ME, MA, RI.  Where possible, fee tail tenant can convert into fee simple by deed executed during life, but cannot bar entail by will; but, fee tail rarely used, replaced by life estate to control inheritance.

i. Modern Problem: what happens when language used that would have created fee tail, such as “to son A and heirs of his body, and if A dies w/o issue, to daughter B and her heirs”?  This is statutorily determined in each state which has abolished fee tail; a few states say A takes life estate, A’s issue take remainder in fee simple, but most fall into two categories:

· Statutes provide that “to A and heirs of his body” creates fee simple in A and that any gift over on A’s death w/o issue is void.  Neither A’s issue nor B takes anything; justification is as A could disentail, destroy inheritances anyway, statute does it automatically.
· Statutes provide that “to A and the heirs of his body” creates fee simple in A, but further provide that gift over to B if A dies w/o issue will be given effect in only if at A’s death, A leaves no surviving issue.  If A dies w/ surviving issue, B’s interest fails and A’s fee simple cannot be divested thereafter.

C. Future Interests: confer rights to property in future, often after life estates, so that testator can control inheritance of land not only at death but also at death of heir. US legal systems recognize: interests retained by transferor (reversion, possibility of reverter, right of entry/power of termination) and interests created in transferee (vested remainder, contingent remainder, executory interest).  Future interest is not expectancy, but gives legal rights to owner, as presently existing property interest, protected by court.


1. Future Interests in Transferor:
a. Reversion: 
i. Definition: if O, fee simple owner, granted land to A for life, land reverts to O at A’s death.  Can be uncertain whether reversion becomes possessory or not, depending on phraseology of title. Reversion is transferable during life and descendible and devisable at death.

ii. Examples:

· No Reversion: 
· O ( “to A for life, then to B and her heirs.”
· O ( “to A for life, then to B and the heirs of her body.”
· Reversion:
· O ( “to A for life, then to B and her heirs if B attains age of 21 before A dies.”  At time of conveyance B is 15.  If B reaches 21 before A dies, O’s interest does not become possessory; if B doesn’t, it does.
· O ( “to A for life, then to B for life.” O subsequently dies w/ will devising all property to C.  Then A dies and B dies.  C owns Blackacre b/c O had reversion, descendible at death.

b. Possibility of Reverter:
i. Definition: arises when owner carves out of estate determinable estate of same quantum. (Theoretically, this can be retained when life tenant conveys life estate to another, determinable on happening of event, but cases, almost w/o exception, deal w/ carving fee simple determinable out of fee simple absolute.)  For all practical purposes, possibility of reverter is future interest remaining in transferor / heirs when fee simple determinable is created.

ii. Example: O ( “to Library Board so long as used for library purposes.” 
c. Right of Entry:
i. Definition: when owner transfers estate subj to condition subsequent and retains power to cut short / terminate estate, transferor has right of entry.

ii. Example: O ( “to Town Library Board, but if it ceases to use land for library purposes, O has right to re-enter, retake premises.”

d. Mahrenholz v. County Board of School Trustees (IL, 1981): Huttons conveyed 1.5 acres, out of 40, to Ds, providing that land was to be used for school purposes or otherwise would revert to grantors; grantors died, leaving heir Harry; land used for school until ‘73, then for storage. In ‘41, Huttons had conveyed to Jacqmains remaining 38.5 acres, along w/ reversionary interest held in school land; in ‘59, Jacquins conveyed to Mahrenholzes, and in ‘77, Harry conveyed to Ps his interest in school land, but before doc was filed, Harry disclaimed interest in favor of Ds; Ps filed complaint seeking to quiet title in school land; court held that rights of reentry for conditions broken and possibilities of reverter are neither alienable or devisable, but are inheritable, so ‘41 deed created fee simple determinable followed by possibility of reverter in Huttons and heirs, therefore, Harry could have conveyed interest to Ps, but investigation into disclaiming must be undertaken.  
i. Future interest in grantor/heirs can only be possibility for reverter or right of re-entry, and neither can be transferred by will/conveyance; as land was being used for school when Jacqmains transferred interest to Ps, Ps could not have acquired any interest from Jacqmains in ‘59.  
ii. Whether Ps could have acquired interest from Harry depends on construction of deed to school district.  W/ fee simple determinable or fee simple subject to condition subsequent, grantor and heirs retain interest which may become possessory if condition is broken.  If Harry had right to reentry subject to condition broken, he is not true owner until reentry, and right could not have been conveyed.  If Harry had possibility of reverter, he owned property as soon as it ceased to be used for school purposes.
iii. Therefore, assuming (1) cessation of classes is abandoning school purpose, (2) conveyance from Harry to Ps was legally correct, and (3) conveyance not pre-empted by Harry’s disclaimer, Ps could have acquired interest in school grounds if Harry had inherited possibility of reverter.
iv. Court believes close reading of deed suggests grantors intended to create fee simple determinable followed by possibility of reverter, w/ “only” demonstrating that Huttons wanted to give land to school only as long as it was needed and no longer. Phrase “otherwise to revert to grantors herein” is not inconsistent w/ fee simple subject to condition subsequent and use of word “revert” is not automatic proof of possibility of reverter, but taken as whole, provisions trigger mandatory return.  Therefore, it is reasonable to assume fee simple determinable, w/ possibility of reverter, was intended.
v. Notes:
· At common law, possibility of reverter and right of entry were descendible, not transferable.  Possibility of reverter not transferable b/c it wasn’t seen as property interest, but as possibility of becoming estate.  Right of entry not transferable b/c it was also not property interest, but special right in grantor to forfeit grantee’s estate.  Today, in most states, possibility of reverter and right of entry, like other property interests, are transferable inter vivos.  (A few states allow transfer of possibility of reverter but not right of entry.)
· Possibility of reverter becomes possessory automatically, right of entry requires positive act by grantor to terminate fee simple.  So, b/c SoL starts running on possibilities of reverter automatically, there can be adverse possession implications.  Some states, however, start SoL on rights to entry at same time.
· Conditions imposed by grantor in creating defeasible fees are distinguishable from covenants (promises) made by grantee.  Condition is much more onerous, and if breached, land is / may be forfeited to holder of future interest.  Covenant is promise by grantee that specified act will / will not be performed, and remedy for breach is injunction / damages.

2. Future Interests in Transferees: generally, cannot be retained by transferor, created only in transferees; once created, remainder / executory interest can be transferred back to grantor, but name originally given interest does not change.

a. Remainders: future interest that is capable (not certain) of becoming possessory at termination of prior estate.

i. Vested Remainders: remainder is vested if: 

· It is given to ascertained person, and
· It is not subject to condition precedent (other than natural termination of preceding estates).
Or, another way, remainder is vested if created in ascertained person and will become possessory whenever and however preceding estates expire.

· Indefeasibly Vested Remainder: certain of becoming possessory in future and cannot be divested.

· Example: O ( “to A for life, then to B and her heirs.”  B has indefeasibly vested remainder certain to become possessory upon termination of life estate.  If B dies during A’s life, on B’s death B’s remainder passes to B’s devisees or heirs.  B / successor in interest is certain to take possession upon A’s death.  Therefore, “B has vested remainder in fee simple absolute.”  (“Remainder” reflects kind of future interest; “in fee simple absolute” reflects estate held as remainder.)
· Creation in a Class: remainder created in class of persons (A’s children) is vested if one member is ascertained, and no condition precedent.  Remainder is vested subject to open or vested subject to partial divestment if later-born children are entitled to share in gift.
· Example: O ( “to A for life, then to A’s children and their heirs.”  A has one child, B.  Remainder is vested in B subject to open to allow for other children.  Exact share cannot be known until A dies.  If A has no child at time of conveyance, remainder is contingent b/c no taker is  ascertained.
ii. Contingent Remainders: 
· Remainder is contingent b/c its takers are unascertained: 
· Example: O ( “to A for life, then to heirs of B.”  B is alive.  Remainder is contingent b/c heirs of B cannot be ascertained until B dies.  (No living person has heirs, only heirs apparent.)  If B’s heirs apparent do not survive B, they will not be B’s heirs.  Words “heirs of B” refer only to persons who survive B and are designated as B’s intestate successors by applicable statute of interstate succession.
· Remainder is contingent b/c it is subject to condition precedent:
· Example: O ( “to A for life, then to B and her heirs if B survives A.”  Words “if B survives A” subjects B’s remainder to condition precedent.  B can take possession only if B survives A.
· Example: O ( “to A for life, then to B and her heirs if B survives A, and if B does not survive A to C and his heirs.”  Words “if B survives A” subjects B’s remainder to condition precedent of B surviving A, and words “and if B does not survive A” subjects C’s remainder to opposite condition precedent.  There are alternative contingent remainders in B and C.  If it vests in B, it cannot in C, and vice versa.
· Courts developed rules to avoid contingent remainders b/c fee simple is preferred b/c of alienability.  So, this is challenge for drafters; labels of various interests will change w/ words used.
iii. About Vesting Subject to Divestment: law prefers vested remainder, and where there is ambiguity, it will be construed in favor of vested remainder.  

· Vested remainder accelerates into possession whenever and however preceding estate ends, either at life tenant’s death or earlier if life estate ends before life tenant’s death.

· Today, we regard contingent remainders as interests in property; in most states, they are transferable and reachable by creditors.

· Contingent remainders are subject to Rule Against Perpetuities, vested remainders are not.  

· Some state do not allow owner of contingent remainder to sue for waster, partition, or trust accounting, but vested remainderman can.
b. Executory Interest: developed to divest/cut short preceding interest; future interest in transferee that can take effect only by divesting another. (Remainders do not vest until prior life estate ends naturally.)
i. Operation: executory interest is future interest in transferee that must, in order to become possessory,

· Divest/cut short some interest in another transferee (shifting executory interest), or

· Divest transferor in future (springing executory interest).

ii. Prohibitory Rules: 

· No Shifting Interests: no future interest can be created in favor of  transferee if interest could operate to cut short freehold estate.

· Example: Prior to Statute of Uses (1536), O ( “to eldest son A and his heirs, but if A inherits Blackacre, then Whiteacre is to go to second son B and his heirs.” Here, A takes fee simple absolute and B takes nothing, O cannot shift title and thus is prevented from planning in this manner for contingent events. No freehold estate can be created to spring up in future.

· No Springing Interests: no freehold estate can be created to spring up in future.
· Example: Prior to Statute of Uses, O ( “to A and her heirs when A marries B.” A takes nothing; O is left w/ fee simple.

iii. Abolition of Use: Statute of Uses: effect was to expand legal future interests by converting what were shifting and springing uses in equity into legal “shifting executory interests” and “springing executory interests.” What are called executory interests today are interests that would have been void at law prior to Statute of Uses b/c they violated above rules.
· Consequences of rule: destroyed power to devise land in equity b/c converted equitable interests into legal interests, and land could not be devised at law.  Made legally valid those deeds of land that had previously been valid only in equity.

iv. Modern Executory Interests: effect of Statute of Uses was to permit creation of fee simple subject to executory interest.  (Fee simple, that, upon happening of stated event, is automatically divested by executory interest in transferee.) Executory interests are ordinarily treated as contingent interests, b/c subject to condition precedent and do not vest until possessory.

· Example: O ( “to A and heirs, but if A dies w/o issue surviving him, to B and heirs.”  A has possessory fee simple subj to executory limitation (or subj to divestment by B’s executory interest).  B’s future interest only becomes possessory by divesting A.
· Example: O ( “to A for life, then to B and her heirs, but if B dies under age 21, to C and her heirs.” B is 15.  B has vested remainder in fee simple subject to executory limitation (or subject to divestment by C’s executory interest if B dies under age 21).

v. Defeasible Fees: possibility of reverter/right of entry only in transferor; executory interest only in transferee; so if transferor wants to create future interest in transferee after defeasible fee, it must be executory interest.
· Example: O ( “to School Board, but if premises are not used for school purposes during next 20 years, to B and heirs.”  School Board has fee simple subject to executory interest that will automatically divest Board’s fee simple if condition happens.
· Example: O ( “to Library Board so long as premises are used for library purposes, then to Children’s Hospital.”  Library Board has determinable fee.  Children’s Hospital has executory interest.


D. Rule Against Perpetuities
1. Rules Furthering Marketability by Destroying Contingent Future Interests: throughout history, judges cautious w/ contingent interests, which make land unmarketable.

a. Destructability of Contingent Remainders: three rules: ABOLISHED
i. Remainder in land is destroyed if it does not vest at/before termination of preceding freehold estate.  If remainderman cannot take when offered, he is wiped out and we move on to next vested estate, furthering alienability.  
ii. Contingent remainders could also be destroyed if they did not vest upon artificial termination of life estate.  (Life estate could be terminated before life tenant’s death by forfeiture/merger.  Therefore, life tenant had power to destroy contingent remainders.)
iii. If life estate and next vested estate in fee simple come into hands of one person, lesser estate merges into larger.  Later extended to situation of life estate, followed by remainder and reversion.
iv. Doctrine of destructability did not apply to executory interests or future interests created in trust.

v. Abolition of Destructability Doctrine: today, destructability of contingent remainders abolished in about ¾ of states, and R2d disapproves of it.

b. Rule in Shelley’s Case: furthers alienability, prevents feudal tax evasion. If:
i. One instrument,

ii. Creates life estate in land in A, and 
iii. Purports to create remainder in persons described as A’s heirs, and 
iv. Life estate and remainder are both legal or both equitable,
v. Then remainder becomes remainder in fee simple (or fee tail) in A.
vi. Doctrine of merger may then come into play, such that life estate in A merges into vested remainder in fee held by A.
Abolished: survives in AR, few others, but sometimes recent and not retroactive.

c. Doctrine of Worthier Title: where there is inter vivos conveyance of land, w/  limitation over to grantor’s own heirs either by way of remainder / executory interest, no future interest in heirs is created but reversion is retained by grantor.
i. Example: O ( A for life, then to O’s heirs.  Remainder in O’s heirs is void, O has reversion.
ii. Furthers alienability and prevented feudal tax evasion.
iii. Cardozo revived this as rule of construction (not law) that presumes grantor did not intend to give heirs anything, but presumption can be overcome by evidence of contrary intent.  Also, extended application to personal property, but this led to increase in litigation and doctrine was abolished by legislature.

d. Rule Against Perpetuities: judges fixed period that grantors could control land beyond lives to lives of all living heirs + 21 years. “No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest.”  Permits owner to provide for all of those in family who he personally knew and 1st generation after them upon attaining majority.

i. Must prove that contingent interest is certain to vest / terminate no later than 21 years after death of some person alive at creation of interest.  If you can’t, that contingent interest is void from outset.  

ii. Person is called validating / measuring life.

iii. Example: O ( A for life, then to A’s first child to reach 21.  A is  validating life; any child of A who reaches 21 must necessarily do so w/in 21 years of A’s death.  Remainder will vest / fail w/in this period, it can’t vest more than 21 years after A dies, so remainder is valid.

iv. Example: O ( A for life, then to A’s first child to reach 25. A has no child 25 or older.  No validating life; contingent remainder void b/c cannot prove A’s first child to reach 25 will do so w/in 21 years of A’s death.
v. Example: O ( grandchildren who reach 21.  O leaves 2 children, 3 grandchildren under 21. Validating lives are children; all O’s grandchildren must reach 21, if at all, w/in 21 years after death of O’s two children. 
vi. Example: O ( A for life, then to A’s children for their lives, then to B.  Remainder to B vested upon creation. B’s remainder may vest in possession at death of A’s afterborn children, which may be too remote; but remainder is valid b/c it is vested in interest now.

E. Restraints on Alienation: 
1. Generally: construe grants and have substantive rules of granting property that tend to maximize wealth, such as free alienability of interests. Another societal concern toward allowing free transfer is distribution of wealth and making sure that land is not held by one class.  We don’t completely recognize free alienability b/c there are some estates which allow owners to exercise some dead hand control of land, b/c there are some good purposes for letting owners control land, not all perpetual contingencies are malevolent.

2. Baker v. Weedon (MS, 1972): JH had 3 children, 4 grands from 1st and 2nd marriages, but no relationship w/ these families; 3rd marriage to Anna, no children, but big contribution to farm; JH left will w/ obvious intent to exclude daughters, provide for Anna, giving her all real, personal, mixed property for life, and at her death to her children if any, if not, then to his grandchildren, equally; at JH’s death, Anna continued to live on farm, marrying, having no children to terminated contingent remainder in JH’s grandchildren, eventually leased farm, barely subsisting on income; in ’64, MS wanted land for highway, located remaindermen to negotiate for purchase of right-of-way, giving them 1st notice of possible inheritance; property is far more valuable commercially than for farm purposes, but efforts to sell land were slow b/c of construction process; Anna, in poverty, brought suit to compel purchase of land to provide adequate income, remaindermen object to sale at present; court held that equity does not demand immediate sale of all land, b/c to do so would not be in best interests of all, favoring life tenant to disadvantage of remaindermen.

a. Statutory authority reflects tendency to let court of equity order sale where there are future interests when necessary for preservation of all interests in land.  But, in order for chancery court to order sale, there must be “necessity.”   Billman thinks decision was unreasonable b/c property value was not going to skyrocket as said remaindermen, present value should reflect reasonable expectations about future.  Remedy is too cumbersome, requiring life tenant to prove “reasonable needs.”
b. Waste: relevant whenever 2+ persons have rights to possess property at same time/consecutively.  Idea is that A should not be able to use property in manner that unreasonably interferes w/ expectations of B.  Designed to avoid uses of property that fail to maximize property’s value.

i. Affirmative Waste: liability results from injurious acts that have more than trivial effects, substantially reducing value of property in question.  
ii. Permissive Waste: question of negligence, or failure to take reasonable care of property; tenant required to make repairs, not capital improvements.
c. Wisdom of Creating Legal Life Estate: many problems can arise, such as: 

i. Circumstances may change so that sale is advantageous, and legal life tenant cannot sell unless all others w/ interests agree.  
ii. Might be advantageous for life tenant to lease for period beyond her life.  
iii. Life tenant cannot mortgage property, banks don’t lend on life estates.  
iv. Life tenant might want to extract minerals / take down buildings, constituting waste.  
v. Life tenant has no duty to insure buildings on property, but if they do, life tenant receives all insurance proceeds.

d. Trusts: more flexible, usually more desirable than legal life estates; trustee holds legal fee simple and can be directed to pay life tenant, allow sale, etc. Life tenant could be trustee, or drafter could make trust come into existence if life tenant ever wished to sell land.


F. Trusts:

1. Definition: trustee manages property for benefit of beneficiaries, has legal ownership of personal property and, if necessary to carry out purposes of trust, legal fee simple in land; trustee has power to sell trust assets, reinvest proceeds unless it appears from trust instrument and surrounding circumstances that property be retained; trustee is subj to orders of equity court, which enforces duties to beneficiaries holding equitable interests.

2. Example: O ( “to X in trust to pay income to A for life, and then pay principal to A’s children who survive A.”  X is given express power to sell.  X has legal fee simple; A has equitable life estate and is entitled to all income generated by property.  A’s children have equitable contingent remainder, and O has equitable reversion.  If X sells for $200,000 and reinvests, trust property then consists of these items. Upon A’s death, X conveys property to persons entitled, A’s children if any are alive, or O if A has no surviving children.

3. Duties of trustee: include keeping trust property separate, keeping accurate records, acting impartially b/tw trust’s income beneficiary and remaindermen.

G. Concurrent Ownership Interests


1. Common Law Concurrent Interests:



a. Types, Characteristics, Creation:

i. Tenancy in common: separate but undivided interests in property; interest of each is descendible, transferable by deed / will; no survivorship rights; no issue w/ severance / partition.
· Example: T ( A and B. A and B are tenants in common. If A ( to C, B and C are tenants in common.  If B dies intestate, B’s heir is tenant in common w/ C.  Each owns undivided share of whole.

ii. Joint tenancy: right of survivorship; holders regarded as single owner, so in theory each owns undivided whole of property; when one dies, nothing passes to other, estate simply continues in survivors, but share is transferable, severing joint tenancy.  Four unities essential to joint tenancy:

· Time: interest of each must be acquired/vest at same time.
· Title: all must acquire title by same instrument / by joint adverse possession; can never arise by intestate succession, other act of law.
· Interest: all must have equal undivided shares and identical interests measured by duration.
· Possession: each must have right to possess as whole; once created, however, one joint tenant can voluntarily give exclusive possession to other.  (This is essential to tenancy in common too.)
· If 4 unities do not exist, TiC is created instead in common law; some state statutes abolish requirement of 4 unities and provide that joint tenancy can be created simply by stating intent to do so.  If 4 unities are ever severed, joint tenancy turns into TiC. 

iii. Tenancy by entirety: created by husband and wife, like joint tenancy, in that 4 unities (as well as 5th, marriage) are required; surviving tenant has right of survivorship; husband and wife are not considered to hold as one at common law, so neither can defeat right of survivorship by conveyance to 3rd party, only conveyance together can do so; divorce terminates tenancy by breaking marriage unity, and parties usually become TiC.  (Exists in less than half the states.)
iv. Presumptions: state statutes generally favor TiC over joint tenancies, some states require explicit language to create joint tenancy.

v. Avoidance of Probate: joint tenancies are popular, especially b/tw married couples, b/c it is practical equivalent of will but at joint tenant’s death, probate is avoided b/c no interest passes at death of joint tenant, interest of joint tenant vanishes and cannot be passed by will. 
vi. Unequal Shares: joint tenants must hold equal shares; if shares unequal, they are TiC, solely b/c of historical reasons, but courts starting to ignore this.  (i.e. if parties take title w/ A paying 1/3 of purchase price, B paying 2/3, and parties intend for proceeds from sale to be divided accordingly, joint tenancy is created, and if sold, court will divide proceeds accordingly.)




b. Severance of Joint Tenancies:

i. Riddle v. Harmon (CA, 1980): Riddles purchase land as JTs; wife wanted to terminate joint tenancy and devise interest; attorney prepared doc so wife granted herself undivided ½ interest in property, w/ purpose of terminating JT; court held that one JT may unilaterally terminate JT w/o intermediary device b/c termination w/ strawman was allowed and b/c CA is pioneer in allowing creation of JT directly, to avoid necessity of strawman.  No need to rely of feudal requirements and legal fictions.
· Compare TiE, cannot be severed by unilateral action of one spouse.
· No need for notice to husband.  W/o notice, people can’t structure affairs, may be planning on incorrect / ill-formed expectations, this could increase litigation. But if required, B will contest notice given, no matter what, so no notice requirement is more certain outcome.
· Some jurisdictions require recording, not actual notice, b/c party is deemed to know if it has been recorded, though he may not actually.  More anti-fraud concept b/c public recording declares someone is standing by their action.  Aids in marketability, ensuring clear title.
ii. Harms v. Sprague (IL, 1984): Harms took title w/ brother as JTs w/ full rights of survivorship, brother alone took out mortgage on entire tract; upon brother’s death, issue is whether JT is severed when less than all JTs mortgage interest in property and whether such mortgage survives death of mortgagor as lien on property; court follows theory that mortgages are similar to liens and therefore title does not transfer when one JT executes mortgage, so JT was not destroyed, unity of title preserved; also, mortgage does not survive as lien b/c at death of JT, interest in that property vanishes, and other JT becomes sole owner, but not successor.
· How does giving of property as security of debt effect ownership?

· Title theory: at first, seen as creating interest in land, tech. transferring title to lender during duration of mortgage.  Temporary transfer of title, subject to right of redemption.

· Lien theory: over time, title theory obligation replaced, so that it is seen that borrower still owns land, subject to lien.

c. JT Bank Accounts: major source of contention b/c used w/ different intentions and for variety of purposes. 

i. True JT bank account: O deposits money in joint and survivor account w/ O and A as JTs, intending to make present gift to A of ½ amount, w/ survivorship rights to whole sum.

ii. Payable-on-death account: O only intends to gift A w/ survivorship rights.  (Not permitted in some jurisdictions b/c viewed as testamentary instrument not signed and witnessed in accordance w/ Statute of Wills.)

iii. Convenience account: O intends that A only have power to draw on  account to pay O’s bills and not have survivorship rights. Most jurisdictions hold that surviving JT takes sum remaining on deposit unless clear and convincing evidence that convenience account was intended.

iv. Burden of proof is on persons challenging surviving JT, and in some jurisdictions, to prevent litigation, presumption that survivorship rights were intended in a joint bank account is conclusive.

v. Litigation may also occur w/in lives of parties, over what present rights parties have.  In most jurisdictions, during lifetime of parties presumption is that joint account belongs to parties in proportion to net contribution of each, but this can be overcome w/ clear and convincing evidence.

d. Relations Among Concurrent Owners: communal ownership leads to inefficient use of common property resources; rules governing co-ownership should avoid inefficiency and distribute in fair manner benefits, burdens of co-ownership.

i. Partition: concurrent owners might decide to terminate cotenancy, and if they agree on division, can be accomplished voluntarily; if not, court can arrange equitable partition for JTs or TiCs (not for TiEs).

ii. Delfino v. Vealencis (CN, 1980): Ps and D owned 20.5 acres w/ D’s dwelling as TiCs, Ps own undivided 99/144 interest, D owns 45/144; Ps seek partition by sale, D moved for partition in kind; court held that since interests can by practically physically divided, and interests of owners will be better promoted if partition in kind is ordered, partition in kind is proper.
· Policy is generally to favor partition in kind rather than by sale, b/c sale of property w/o consent is extreme exercise of power warranted only in clear cases.  Partition by sale should only be ordered when: 
· (1) physical attributes of land are such that partition in kind is impracticable or inequitable, and 
· (2) interests of owners would be better promoted by partition by sale.  
· Burden is on party requesting partition by sale to show it would better promote owners’ interests. Though partition in kind is preferred, modern practice is to decree sale in majority of cases either b/c all parties agree or b/c courts are convinced that sale is fairest method to resolve conflict.
· Institutional competence issue: court may have to decide b/c P and D cannot agree. But, one party may be lose from partition in kind.

· Johnson v. Hendrickson (1946): Bauman died intestate, 160 acres passed 1/3 to wife, 2/9 each to 3 kids; wife remarried, had kids, lived on corner of farm; when she died, wife devised her interest to husband and 2 sons; Bauman children brought action for partition for sale, Ds wanted partition in kind so they could have homestead where they lived; court ordered partition by sale b/c partition in kind could not be made w/o great prejudice to owners b/c to divide land into at least 4 tracts would materially reduce its value.  (Court gave no consideration to fact that Ds wanted land w/ home on it.)
iii. Sharing Benefits and Burdens of Co-ownership: concurrent owners might enter into agreement concerning rights and duties w/ respect to use, maintenance, improvement of property; this would be governed by law of contracts.  But, if no agreement or conflict is about something never agreed upon, property law determines how benefits and burdens are shared.

iv. Spiller v. Mackereth (AL, 1976): P and D own bldg as TiCs, when lessee vacated, Spiller entered, began using structure as warehouse; Mackereth demanded Spiller either vacate half or pay half rental value, he did neither, she brought suit; court held that D is not liable for rent b/c there is no evidence he attempted to exclude P from use and enjoyment of property, and since there was no agreement to pay rent, must be evidence of ouster before D is required to pay rent to P, and P’s demand letter is insufficient

· General rule is that w/o agreement to pay rent or ouster of cotenant, cotenant in possession is not liable to cotenants for value of his use and occupation of property.  
· Ouster can describe 2 different fact situations: 
· beginning of running of SoL for adverse possession, and 
· liability of occupying cotenant for rent to other cotenants.
· Generally, cotenants not fiduciaries to one another, each is expected to look out for own interests.  However, sometimes, courts treat cotenants as having fiduciary duties.  Ex, if one cotenant buys in concurrently owned property at mortgage foreclosure or tax sale, then asserts superior title against cotenants, courts normally compel buyer to hold superior title for benefit of all cotenants, provided they reimburse buyer.  Also, in claims involving adverse possession by cotenant in exclusive possession, when cotenants are related, courts often treat cotenant in possession as fiduciary, who can claim adverse possession only where claim of sole ownership is so unequivocal and notorious as to put cotenants on actual notice of hostile claim.

v. Swartzbaugh v. Sampson (CA, 1936): D and P are husband and wife, owning as JTs w/ right of survivorship; D-Sampson negotiated for lease of part of land for boxing pavilion; P objected, made it known she would not join in any lease, but negotiations resulted in 2 leases signed and executed by Ds; when P brought suit 6 months later, court held that Swartzbaugh is allowed to lease to Sampson w/o cancellation of JT b/c he simply gave to Sampson same right to possession that he himself had.
· General rule is that act of one JT w/o express/implied authority from or consent of cotenant cannot bind or prejudicially affect rights of latter.  Courts have implied limitation in cases where one JT in possession leases all of joint property w/o consent of cotenant and places lessee in possession, based on theory that JT in possession is entitled to possession of entire property and by lease merely gives to lessee right lessor had been enjoying.
· Majority rule is that, as here, demand for rent and half space is not enough to satisfy ouster, most require attempt at entry and denial.  Minority rule says demand is sufficient to require payment of rent.

· Although in some situations it may seem fairer, it is in best interests of parties not to require notice or allow veto power.

· Remedies available to P:
· Partition: could have brought action to partition entire property, or just piece leased.
· Ouster: could have tried to enter into possession w/ lessee.  If he resisted, remedies of ousted cotenant are available, allowing recovery from lessee ½ reasonable rental value.
· Accounting: could have sued husband for accounting of rents received.

e. Notes: Accounting for Benefits, Recovering Costs:

i. Concurrently owned property can yield benefits to cotenants, including: rents from leases to 3rd parties, profits from using property for business purposes, value realized by cotenants by occupying property as residence.  Can also give rise to expenditures, including: taxes, mortgage payments, maintenance, repairs, improvements. Cotenant making expenditures might seek to recoup through partition action / action for accounting / action for contribution from other cotenants.

ii. Rents and profits: in all states, cotenant who collects 3rd party rent and other payments must account to cotenants for amounts received.  Absent ouster, however, accounting is based on actual receipts, not fair mkt value.
iii. Taxes, mortgage payments, other carrying charges: cotenant paying more than share generally has right to contribution from others, at least up to value of their shares.  Principle behind this is that protection of interest of each from extinction by tax/foreclosure sale imposes duty to contribute to extent of proportionate share money required to make payments.  If, however, tenant has been in sole possession, value of use and enjoyment equals/exceeds such payments, no action for contribution lies against others.

iv. Repairs and improvements: for necessary repairs, in most jurisdictions, cotenant making/paying has no affirmative right to contribution from others absent agreement, b/c questions of how much should be expended, character and extent, and justification, are too uncertain for law to settle.  Similarly, w/ improvements, cotenant has no right to contribution, but general rule is that interests of improver should be protected if this can be accomplished w/o detriment to others.  Risk and benefit of improvement goes to improving cotenant.
III. SERVITUDES: merger of property and contract laws; promises seem similar to contract theory, but eternal nature / lasting impact is property concept. We’ve gone from hard-and-fast restrictions to more broad set of exceptions: “Servitude is valid unless it is illegal / unconstitutional / violates public policy.”
A. Easements: from feudal times, many collectively owned land but worked specific parts.


1. Types:

a. Affirmative Easement: right-of-way, some right to enter neighbor’s property.

b. Negative Easement: recognized occasionally; one landowner is forbidden from doing something on his land that might harm neighbor.



2. Implied Easements: implied in 2 basic situations:

a. Easement implied from prior existing use: implied on basis of apparent and continuous (or permanent) use of portion of tract existing when tract was divided.  Implied to protect probable expectations of grantor and grantee that existing use will continue after transfer. (Necessity important factor here.)
b. Easement by necessity​: implied when court finds claimed easement is necessary to enjoyment of claimant’s land, that necessity arose when claimed dominant parcel was severed from claimed servient parcel. (If dominant and servient tenements come into same ownership, easement is extinguished, will not be revived by severance of united title, though new easement may be implied if circumstances indicate new easement was intended.)
3. Negative Easements: right of dominant owner to stop servient owner from doing something on servient land.


a. English courts recognized 4 types, would not permit creation of new types:

i. Blocking windows
ii. Interfering w/ air flowing to land in defined channel
iii. Removing support of bldg
iv. Interfering w/ flow of water in artificial stream
b. US courts created a few new types of negative easements, such as unobstructed view or not blocking solar collector.  Conservation easement now popular, where owner of land can give public body / private organization easement, preventing servient owner from building on land except as specified in grant.
c. Now in English and American courts, what seem to be unrecognized negative easements can be enforced as negative covenants, equitable servitudes.


B. Covenants Running w/ Land: 


1. Types:

a. Real Covenants: enforceable at law; can be negative promise (not to act) or affirmative promise (to act), not enforceable against assignee who has no notice.
i. Negative covenants: treated like easements for succession purposes,

ii. Affirmative covenants: burdens and benefits run to persons who succeed to estates of same duration as held by original parties, who satisfy trad. privity requirement; burdens run to adverse possessors; special rules for lessees and life tenants.




b. Equitable Servitudes: enforceable at equity.



2. Real Covenants: 
a. Historical Background: bargains b/tw neighbors minimize harmful impacts, external costs, arising from conflicting use. Bargains are less likely to be struck, however, if only original promisors are bound and benefited, so property right is needed (contract rights is insufficient b/c only one who is party can sue / be sued on it).  Law courts failed to expand required privity of estate to include contracts b/tw neighbors so that contracts would be enforceable against successor landowners.

b. US courts: did not define privity of estate to include only landlord-tenant relationships, permitted covenants to run in favor of and against successor owners, in some circumstances.  Developed real covenant, promise respecting use of land that runs w/ land at law.

c. Privity of estate:
i. Horizontal privity: privity of estate b/tw original covenanting parties,
ii. Vertical privity: privity of estate b/tw one of covenanting parties and  successor in interest.

iii. Test for running of burden is traditionally more onerous than test for running of benefit.  R1d required horizontal privity for burden to run, but did not require it for benefit to run.  R3d does not require horizontal privity for covenant to run at law to successors, but requirement of privity persists in several states, particularly when fairness, equity, efficiency require.
d. Problems: traditional authorities agree vertical privity is required for covenant to run at law, b/c real covenant does not run w/ land, it runs w/ estate, so it would not run to adverse possessor, for instance.  R3d does away w/ this, however, and instead draws distinction b/tw negative and affirmative covenants.

3. Equitable Servitudes: enforceable by injunction, is covenant respecting use of land enforceable against successor owners or possessors in equity regardless of enforceability at law.  Equity requires that parties intend promise to run, subsequent purchaser have actual / constructive notice of covenant, and covenant touch and concern land.  All subsequent owners and possessors bound by servitude, just as bound by easement.  Benefit runs to all assignees (and maybe also to adverse possessors). Although started out as promise enforced in equity, over time it turned into interest in land.
a. Tulk v. Moxhay (Eng, 1848): P, owner in fee simple of vacant lot, sold to Elms w/ covenant to maintain and repair garden and let inhabitants of neighborhood have keys for reasonable rent; land eventually bought by D, deed did not mention covenant, but he had notice; D built in Square, P sought injunction to keep D from violating original covenant; court held that P sold property, but retained some, in form of rights, covenant restraining use.  Covenant runs w/ land b/c if D could just sell land to someone who would not be restrained, it would be impossible for owner to sell part of land w/o incurring risk of rendering what he retains worthless. Horizontal privity abandoned!
i. Equity: Chancellor reasoned it inequitable for Elms, who bought at price reflecting burdens, to be able to charge purchaser price of unburdened land, and so he enforced negative covenant.  Horizontal privity required for enforcement at law, so now enforcement against Tulk or by other P!
ii. Traditional difference b/tw real covenants and equitable servitudes: Remedy for breach of real covenant is damages at law.  Remedy for breach of equitable servitude is injunction/enforcement of lien in equity.  (P who wins injunction may sell to D, making own determination of damages.)

iii. Modern Position: most law and equity courts merged, and equitable action for injunction can give damages instead.  R3d makes no difference b/tw real covenant and equitable servitude, and refers to them simply as covenants running w/ land.

b. Creation of Covenants: must be created by written instrument signed by covenantor, are interests in land w/in meaning of Statute of Frauds; if deed creating real covenant is signed by grantor only, and contains promise by grantor, promise is enforceable against grantee b/c he is bound by act of accepting such deed.  Real covenant can arise by estoppel, implication, or prescription, as can easement.  Equitable servitude is interest in land, but can only be implied in limited circumstances, and arises by promise, not prescription.

c. Sanborn v. McLean (MI, 1925): D owns lot w/ house, occupied by her and husband, from whom D obtained title; D started to build gas station at rear of lot, was enjoined from doing so by P, neighbor, who says lot is subject to reciprocal negative easement barring use detrimental to enjoyment and value of neighbors (as well as that proposed gas station will be nuisance per se, and is in violation of general plan fixed for use of lots on street for residence purposes only); court holds that D’s land has reciprocal negative easement forbidding gas station; while D says she was unaware of restriction, should have inquired further given visible characteristics of  neighborhood. Vertical privity abandoned!
i. Background: in 1892-93, owner of lots deeded many w/ restriction that only residences should be erected.  Subsequent deeds exercised, some w/ restrictions, others not, D’s deed dates from one w/o restrictions.  Reciprocal negative easement was, still is attached to D’s lot, is enforceable by Ps if Ds had knowledge of it.  D claims he was told by grantor that lot was unrestricted, but D should have inquired further, given he could not avoid noticing strictly residential character of neighborhood.

ii. Reciprocal Negative Easement: if owner of 2+ lots, closely situated, sells one w/ restrictions on benefit to land retained, servitude becomes mutual, and during period of restraint, owner of lot / lots retained can do nothing forbidden to owner of lot sold.  Requires intent that covenant should run w/ land and common scheme of restrictions indicating same.
iii. McQuade v. Wilcox: D divided large parcel into lots, sold w/ restrictions for use for residential purposes, also restricting remaining land.  Later, D wanted to sell lot for restaurant, no restrictions, but court said restrictions recorded on deeds to other lots gives notice to purchaser lot was restricted.
iv. On what constitutes scheme / general plan for which restrictions can be implied, R3d indicates that plan usually imposes restrictions on all lots, but uniformity is not required, in that some lots may have different restrictions, and some may not be restricted at all.

d. Neponsit Property Owners v. Emigrant Industrial Savings Bank (NY, 1938): P brings action to foreclose lien on land D owns, arising from covenant, contained in deed of conveyance to predecessor of D; D purchased land at judicial sale and every deed in D’s chain of title since original conveyance contained covenant that land be used for residential use only w/ dues to Property Owner’s Assoc each year for maintenance of neighborhood; Neponsit Realty intended covenant to run w/ land and be enforceable by Property Owners Assoc; court held that covenant is determined to touch / concern land b/c deed conveyed interest in public property as well, and there is privity of estate b/c P is simply rep of actual property owners (piercing of corp veil, loosening concept of vertical privity).

i. Test: regardless of intention of parties, covenant will run w/ land and be enforceable against subsequent purchaser at suit of one who claims benefit of covenant, only if covenant complies w/ certain requirements: (1) it must appear that grantor and grantee intended covenant run w/ land; (2) it must appear covenant is one “touching” or “concerning” land w/ which it runs; (3) it must appear there is “privity of estate” b/tw promisee / party claiming benefit of covenant and right to enforce and promisor / party who rests under burden of covenant.
ii. Privity of estate: at common law, only parties to contract could sue to enforce it, 3rd party beneficiaries could not. Today, generally any intended 3rd party beneficiary can sue on contract, but, in property, in some states, 3rd party beneficiary may sue only if beneficiary is in privity w/ original covenantee.  (Remember: vertical privity not necessary for burden to run in equity; all we are talking about is whether benefit of contract is enforceable by persons not in privity of estate.)  R3d provides that benefit of servitude, including both easements and covenants may be created in 3rd party, no privity of estate necessary.

iii. Touch and concern: affirmative covenants: covenants restricting use of land almost always held to touch / concern land b/c directly affect uses to which land can be put, substantially affect value.  Courts, however, were wary of enforcing affirmative covenants against successors b/c reluctant to issue orders to perform acts requiring continuing judicial supervision, enforcing affirmative covenant may impose large personal liability on successor, and affirmative obligation unlimited in time resembles feudal service / perpetual rent.

iv. Touch and concern: covenants to pay money: most cases in which courts find covenant does not touch / concern land involve monetary obligations and tying arrangements.

v. Touch and concern, criticism: vague and unpredictable, based on obscure reasoning, interfering w/ intent of parties.
vi. R3d Position: “supercedes” touch/concern requirement w/ other tests for enforceability against successors, w/ objective of encouraging courts to articulate more specifically why they find particular covenant objectionable at inception; reformulates inquiry so that appropriate question about creation of servitude is whether servitude violates public policy.

C. Scope of Covenants:
1. Hill v. Community of Damien of Molokai (NM, 1996): P argues that AIDS home violates restrictive covenant, permitting only single-family residential use; D contends group home is permitted use, alternatively that enforcing restrictive covenant against home would violate FFH Act; court held that restrictive covenant clause on residential, single-family use is consistent w/ use by Ds, and even if use was not consistent, FHA precludes such restrictive covenants from having discriminatory effect on such residents. Reasoning:  
a. Purpose of home is to provide residents w/ family atmosphere, no health-care workers live there, none are not affiliated w/ D.  Home is not institutional, but residential, in compliance w/ restrictive covenant against commercial activity.

b. Nothing in covenant suggests “family” should be interpreted to require relation by blood/law, and use of “family” is ambiguous.  In cases of ambiguity, restrictive covenant must be resolved in favor of free enjoyment of property, so “family” can include broad group.  Also, zoning ordinance provides more expansive definition of family than Ps, there is strong public policy in favor of including small group homes w/in definition, and other jurisdictions have allowed group homes in single-family residences.

i. Legally, subsequent zoning may not be sufficient to avoid covenant; it embodies local policy, however; not binding, but does reflect current mores.

c. W/ regard to increased traffic, adverse impact on neighborhood claims, there is no evidence covenant was concerned w/ traffic at all, so irrelevant to consideration.

d. W/ regard to FHA claim, even if court ruled that restrictive covenant prevented home, court would still find for D b/c restriction would violate FHA admonition against discriminating in sale/rental of dwelling b/c of handicap.  Violation could be in form of discriminatory intent, disparate impact, reasonable accommodation.
i. Discriminatory intent: focuses on whether D has treated handicapped individuals differently from other similarly situated individuals; evidence here is equivocal at best.  
ii. Disparate impact: requires P only to prove D’s conduct actually or predictably resulted in discrimination or discriminatory effect, not any intent; D here has proved that enforcing covenant would violate FHA b/c covenant has discriminating effect of denying housing to handicapped.  
iii. Reasonable accommodation: P must show D refused to make reasonable accommodations in rules, policies, practices, services when accommodation may be necessary to afford handicapped person equal opportunity to use and enjoy dwelling.  Restriction need not be directed at handicapped or even have disparate impact, and here, restrictive covenant has effect of denying housing access to handicapped.

e. In determining whether to enforce restrictive covenant: 
i. if language is unclear / ambiguous, resolve restrictive covenant in favor w/ free enjoyment of property and against restrictions; 

ii. do not imply restrictions on use and enjoyment into covenant; 

iii. interpret covenant reasonably, but strictly, so as not to create illogical, unnatural, strained construction; 

iv. give words in restrictive covenant ordinary and intended meaning.

2. Shelly v. Kraemer (SC, 1948): majority of property owners in neighborhood signed agreement restricting occupation to whites for 50 years; D, black family, bought parcel w/ no knowledge of restriction, 2 months later, residents brought suit to restrain D from taking possession; court held that in granting judicial enforcement of restrictive agreements in these cases, States have denied Ds equal protection of laws, violating 14th.  Covenant remains, enforceable only by consent.
a. Among civil rights protected from discriminatory state action by 14th are rights to acquire, enjoy, own, dispose of property.  
b. Restrictions on right of occupancy seen here could not be mandated by state / local ordinance, and so state can also not enforce such covenants made privately.
c. R3d would say this covenant is invalid b/c it infringes on constitutional right.

D. Termination of Covenants: free mkt solution seen as producing most efficient and wealth-maximizing result, so court should enforce free-mkt, bargaining solution parties come to.  But, sometimes not wealth-maximizing, ceases to be wealth-maximizing, or parties will not negotiate.  Still, courts tend to enforce prior agreement, even when land is worth more w/ covenant gone.
1. Western Land Co. v. Truskolaski (NV, 1972): Ps brought action to enjoin D from constructing shopping center w/in subdivision; D subdivided development, subjecting lots to covenants restricting use only to single-family, no commerce; at time of construction, neighborhood was agricultural/residential, now area has built up, pop and traffic grown, much commercial development nearby; D claims changed circumstances, Ps want to maintain neighborhood as purely residential; court held that restrictive covenants remain of substantial value to homeowners and that changes to neighborhood are not so great as to make it inequitable / oppressive to restrict property to single-family residential use.

a. Dicta: fact that city counsel was willing to rezone does not overcome privately placed restrictions; also not important that land is more valuable commercially.

b. Abandonment / Waiver of Restrictions: minor occurrences and irregularities which could be construed as violations of restrictive covenants were too distant and sporadic to constitute general consent by property owners and were not sufficient to constitute waiver.  In order for community violations to constitute abandonment, they must be so great as to frustrate original purpose of agreement.

2. Rick v. West (NY, 1962): Rick owned 62 vacant acres, subdivided, restricting to single-family dwellings w/ courthouse filing; Rick sold ½-acre to West, she built house, land zoned residential; then, Rick contracted to sell 45 acres for industrial use, town rezoned land, West would not release covenant and sale fell through; then, Rick conveyed rest to Ps, unable to sell more than a few lots, and Ps sought to sell land to hospital, West again refused to release covenant; Ps sued, claiming covenant no longer enforceable b/c of changed conditions; court held that by doctrine of equity, restrictive covenants will be enforced by preventive remedies while violation is still prospective, unless attitude of complaining owner in standing on covenant is unconscionable/oppressive, no damages awarded when restriction not outmoded and affords benefit to person seeking enforcement.

a. R3d, Servitudes (2000): Section 7.10, Modification and Termination of Servitudes b/c of Changed Conditions:
i. When change has occurred since creation of servitude that makes it impossible as practical matter to accomplish purpose for which servitude was created, court may modify servitude to permit accomplishment of purpose.  If modification is not practicable, or would not be effective, court may terminate servitude.  Compensation for resulting harm to beneficiaries may be awarded as condition of modifying / terminating servitude.

ii. If purpose can be accomplished, but b/c of changed circumstances servient estate is no longer suitable for uses permitted by servitude, court may modify servitude to permit other uses.

b. Changed conditions doctrine: stringent, in most cases where conditions change, court continues enforcement by injunctive relief, though court can enforce restrictive covenant by either injunctive relief or award for damages for breach.

3. Pocono Springs Civic Assoc v. MacKenzie (PA, 1995): MacKenzie bought land in ’69, in ‘87, attempt to sell, but can’t, then, believing investment worthless, attempt to abandon lot, claim they are relieved of duty to pay association fees; court held that as law states that real property cannot be abandoned, intent is irrelevant, so appellants retain perfect title.

a. R3d, Servitudes (2000): Section 7.12, Modification and Termination of Certain Affirmative Covenants:
i. Covenant to pay money/provide services terminates after reasonable time if instrument that created covenant does not specify total sum due or definite termination point.
ii. Covenant to pay money/provide services in exchange for services or facilities provided to burdened estate may be modified or terminated if obligation becomes excessive in relation to cost of providing services / facilities or to value received by burdened estate.

4. Termination by Condemnation: if govn’t condemns existing easement / condemns servient land so as to destroy existing easement, govn’t must pay compensation to owner. If govn’t uses land in violation of restrictive covenant, most of time, govn’t must pay damages to benefited landowners. If govn’t condemns land on which there is affirmative covenant to pay money, govn’t must pay beneficiary for loss of benefit.

E. Common Interest Communities: very popular, most states have statutes for organizing, generally requiring declaration of rules governing community, must be disclosed to purchasers. Generally, homeowners assoc enforces servitudes set forth in declaration establishing community.  Distinctive feature is obligation of binding owners to contribute to support of common property, other facilities, activities of association, whether or not owner uses / takes part.  Any requirement of privity is met b/c original purchasers are all in privity w/ developer and subsequent purchasers are in privity w/ original purchasers; any touch/concern requirement is usually satisfied.

1. Nahrstedt v. Lakeside Village Condo Assoc (CA, 1994): homeowner in condo complex sues to prevent homeowners assoc from enforcing restriction against pets, claiming it is unreasonable as applied b/c she had 3 indoor cats, noiseless and creating no nuisance, and saying she did not know of restriction when she bought condo; court held that CA Civil Code’s reasonableness std is applied by viewing condo complex as whole, not individual owner, restriction is presumed reasonable if in condo’s declaration, will be enforced unless found arbitrary, disproportionately burdensome as compared w/ benefit obtained, or against public policy.
a. Even in states where there is not such statutory presumption that condo restrictions are reasonable, courts have generally found those in declaration / master deed of complex are to be given great deference (as opposed to those promulgated by homeowners assoc.)  Promotes stability and predictability, providing assurance to prospective buyers they can rely on restrictions, protecting owners from increases in assoc fees to fund defense of challenges to recorded restrictions.  

b. Courts will generally enforce agreed-to restrictions, except when counter to public policy or arbitrary, bearing no relationship to protection, preservation, operation, purpose of affected land.  In such cases, courts will not enforce restrictive covenant when harm caused by restriction is disproportionate to benefit produced by enforcement.  
c. Burden is on challenger to prove restriction unreasonable under deferential std.  When determining whether restriction is unreasonable, effect on project as whole should be focus, not effect on individual homeowner.  

d. Dissent: majority relies too heavily on efficiency, disregarding human spirit.  Restriction is arbitrary, unreasonable w/in CA Code, given substantial benefits derived from pet ownership, which outweigh whatever small benefit arises from  restriction.  While restriction is w/in original declaration, it governs activity taking place solely w/in owner’s home, where owner should be able to do as she likes.

2. NY’s Cooperative Apartments: over 400,000 co-ops; title to land and building held by corp, residents own all shares of stock, control through board of directors, and have long-term renewable lease of apt. unit.  So, residents are both owners and tenants of corp. Co-op property is usually subject to blanket mortgage, so if one tenant doesn’t pay his share, others must make it up or risk losing property; as result, members of co-op have incentive to screen applicants for financial security, leading to social screening. NY courts say boards can deny entry to anyone for any reason and w/o reason, so long as reason doesn’t violate civil rights laws.

3. Why would someone join common interest community?


a. Economies of scale in upkeep and management of common areas.  

b. Efficiencies, greater wealth maximization.  

c. Predictability, security, protection against value of investment.  

d. Control over surroundings that might enhance investment.

e. Downsides: ability to engage in restrictive/discriminatory conduct, infringement on civil liberties. Quasi-judicial body might not be objective, and may keep larger community from knowing about problems about which they should. Also, conflicts of interest might occur, particularly in smaller groups.

IV. NUISANCE
A. Law of Nuisance: part torts (nuisance liability arises from negligent/wrongful act), part property (liability is for interference w/ use and enjoyment of land). Guiding principle: one should use one’s own property in such a way as not to injure property of another. Common law is too primitive and cannot set up macro-level solutions, but only decide case before court.
1. Threshold Test: nuisance is 


a. intentional/unintentional and unreasonable use of land which causes,

i. In intentional nuisance, unreasonable applies to use of land, in unintentional/negligent nuisance, it refers more to way in which D goes about (negligent, reckless, abnormally dangerous) use of land.


b. substantial impairment of P’s use and enjoyment of property.

2. Morgan v. High Penn Oil Co. (NC, 1953): D operates oil-refinery near Ps home, etc.; Ps complain that 2-3 days a week D’s plant emits nauseating gases, impairing use and enjoyment of surrounding land; court holds that evidence is sufficient to grant both damages and injunction b/c when viewed in light most favorable to P, it supports finding that D intentionally and unreasonably caused noxious gases to escape to degree as to impair Ps’ use and enjoyment of land, entitling Ps to damages; evidence is also sufficient to warrant additional inference that D intends to operate refinery in future as in past, continuing to emit noxious gases, and therefore, injunction is necessary to protect Ps against threatened irreparable injury.

a. Unreasonableness: interference w/ use and enjoyment of land; in order to give rise to liability, must be substantial, also be either intentional and unreasonable, or unintentional result of negligent, reckless, abnormally dangerous activity.  
i. In case of unintentional nuisance, law is clear; liability is based on negligence, recklessness, abnormally dangerous activity, like tort.  
ii. In case of intentional nuisance, relevant inquiry concerns level of interference that results from conduct, particularly whether interference crosses some threshold that marks point of liability.  
· But R2d-Torts position is to consider whether gravity of harm outweighs utility of actor’s conduct.  
· Relevant factors to gravity of harm include: extent and character of harm, social value of P’s use, its suitability to locality in question, and burden on P of avoiding harm.  
· Relevant factors to utility of actor’s conduct include: its social value, its suitability to locality in question, and impracticality of D preventing harm.)  Few courts follow R2d explicitly.

b. Typically, intentional torts, like trespass, result in liability w/o regard to amount of harm / reasonableness of activity causing it.  While liability for unintentional trespass is almost identical to that for unintentional nuisance, they differ greatly when intentional.  Trespass is treated like other intentional torts; nuisance is subjected to inquiries about reasonableness and amount of harm.  

c. Fear and loathing: generally people don’t want such things as halfway houses in neighborhood (fear of crime, decline in property value); some courts have found such considerations sufficient for nuisance liability.

d. Light and air: generally, nuisance law protects ordinary uses, not abnormally sensitive ones. (No liability if lights in amusement park interfere w/ drive-in.)
e. Spite: courts commonly find nuisance liability where landowner builds useless structure simply to vex neighbor.

f. Plain old ugly: most courts hold that unsightliness does not qualify as nuisance, but junkyard in residential area could be nuisance if not reasonably operated.

3. Lateral and Subjacent Support: rights incident to land ownership include freedom from private nuisance, trespass, water rights, right to support.

a. Lateral support: provided to one piece of land by surrounding parcels.  Common law imposes duty on neighboring land to provide support that subject parcel would need and receive under natural conditions; ordinarily, there is no right to support of structures on land.  Cause of action doesn’t arise until subsidence actually occurs / is threatened, then liability against excavator is absolute, no negligence needs to be shown.  Right can be waived/expanded, many jurisdictions have modified common law rule in recognition of unsuitability to modern, high-rise building practices.

b. Subjacent support: provided from underneath.  Issues arise when one owns surface rights, another owns subsurface rights. Law is similar to lateral support.

B. Remedies for Nuisance:
1. Estancias Dallas Corp. v. Schultz (TX, 1973): Ps brought suit seeking permanent injunction against D’s operation of AC equipment next to Ps’ house; jury found noise emitted constituted nuisance, permanent and continuous, awarded damages; court, following Storey v. Central Hide, hold that even though jury finds facts constituting nuisance, there should be balancing of equities in order to determine if injunction should be granted, taking into consideration: injury which may result to D and public by granting injunction as well as injury to be sustained by Ps if writ is denied, balancing equities to determine if injunction should be granted. Court affirms, says balance tips in favor of Ps.

a. Injunctions for sale by P: P expects to demand enforcement of injunction only if D refuses to pay price for P’s consent to its dissolution.

b. Doctrine of “balancing the equities”: aka, comparative/equitable hardship; has apparent efficiency objective, to avoid greater harm/social cost.

c. Harm is significantly smaller than cost of prevention, so economic theory would suggest damage remedy; instead, court granted injunction, b/c in case of damage remedy, D continues nuisance, but forces him to internalize cost of activities to others. Granting P injunction basically says P can set price for harm and D can bargain to be allowed to continue by paying P’s asking price.
2. Boomer v. Atlantic Cement (NY, 1970): D operates cement plant which poses nuisance by spreading dirt, smoke, and vibration; court debates resolving litigation b/w parties now before it as equitably as seems possible or channeling private litigation into broad public objectives, seeking promotion of general public welfare; court grants injunction, suspended unless D doesn’t pay damages, which will be permanent and create servitude on land; court doesn’t have institutional competence to form broader solution.  Forces parties to bargain.
a. Essential function of court is to decide rights of parties before it. This may sometimes affect public issues, but rare exercise of judicial power to use private litigation as purposeful mechanism to achieve direct public objectives greatly beyond rights and interests before court.  Amelioration of air pollution cannot be done by courts, it is place of govn’t and requires technical research.  

b. Permanent damages to Ps, as is allowed where loss recoverable would be small compared w/ cost of removal of nuisance; this will terminate lawsuit and create servitude on land, as well as preclude future recovery by Ps or grantees.

c. Dissent: in permitting injunction to become inoperative upon payment of permanent damages, majority is licensing continuing wrong, and once permanent damages are paid, incentive to alleviate wrong will be eliminated.

3. Spur Industries v. Del E. Webb Development Co. (AZ, 1972): predecessors to D developed feedlots in farming area, well suited for activity; then, P began to plan Sun City, which eventually extended near D’s property; P filed complaint regarding nuisance, despite good mgmt. and housekeeping practices by D; no residents of surrounding neighborhoods represented, only developer; court held that developer does have standing to enjoin D’s operation of feedlot (b/c residents could obtain injunction, P shows special injury in loss of sales), but P is required to indemnify D for reasonable cost of moving or shutting down b/c of D’s knowing and willful encroachment (“coming to the nuisance”).

a. Public nuisance: R2d, unreasonable interference w/ right common to general public.  Circumstances bearing on issue of unreasonableness are: whether conduct significantly interferes w/ public health, safety, peace, comfort, convenience; whether conduct is proscribed by statute/ordinance; whether conduct is of continuing nature or has produced permanent or long-lasting effect. Generally, however, underlying bases of public nuisance liability are same as for private nuisance (substantial harm caused by intentional and unreasonable conduct or by conduct that is negligent, reckless, or abnormally dangerous), and unreasonableness turns heavily on considerations of gravity and utility.  Difference is that public nuisance protects public rights.

i. Distinction has several implications: (1) Since private nuisances arise from interference w/ use and enjoyment of land, only owners of interests in land can bring suit. (2) Since public nuisance arises from interference w/ public rights, any member of affected public can sue, but usually only if person bringing suit can show “special injury,” different from that suffered by other members of public, so as to protect D from large number of actions and b/c redress of wrongs to general public should be left to public officials.

c. “Coming to the nuisance”: prevailing view, moving to nuisance does not bar suit, but is “relevant factor,” reflecting concern for fairness and efficiency.

d. Four rules: conventional view that nuisance claims could be resolved in 3 ways, allowing court to achieve efficiency and fairness in any given nuisance dispute:

i. Abate activity by granting P injunctive relief (Morgan, Estancias); 
ii. Let activity continue if D pays damages (Boomer); 
iii. Let activity continue, denying all relief;  
iv. Spur adds 4th option: abate activity if P pays damages.  


C. Nuisance Law and Environmental Controls:



1. Law of nuisance useful in environmental control, but should be limited, b/c:
a. Nuisance litigation is expensive, cumbersome, fortuitous means for resolving modern environmental problems, typified by continuing/multiple cases, widespread effects / multiple victims, scientifically complex issues as to cause, effect, remedy.
b. Potential Ps, each usually bearing only small part of costs of large problem, have weak incentives to bring expensive lawsuits that promise limited rewards and difficult problems of proof.
c. Judges are poorly equipped to deal in competent fashion w/ issues that demand considerable scientific expertise and are even less able to devise and oversee ongoing program of technological controls.
d. Judges also lack political competence to make large-scale value judgments implicit in far-reaching environmental controls.

2. Alternative to judicial resolution is leg and admin intervention.  Virtually all leg-admin efforts to control environmental problems have taken form of regulation, proceeding by prohibiting certain activities, requiring installation of prescribed technologies, setting stds limiting emissions from polluters, but incentive systems can also be used to induce, not command, including fee systems for emissions and marketable or transferable rights.

V. ZONING

A. Background and Underlying Legal Authority for Zoning:
1. Historical Background: Industrial Revolution brought congestion, overcrowding, noise, tenement housing, etc, more than servitudes and nuisance could deal w/, courts didn’t want to hinder development that was making America rich, so were reluctant to find nuisance, which would only give damages/injunction anyway, not prevent damage in 1st place, and covenants only good for new development, when one owner started w/ everything. So, leg / planners turned to zoning to prevent harmful effects in 1st instance, creating foundation for modern city planning w/ elements: 

a. separation of uses, 
b. protection of single-family home, 
c. low-rise development, and 
d. medium-density of population.

2. Euclid v. Ambler Realty (US, 1926): Village is municipal corp, suburb of Cleveland, P owns 68 acres, w/ land on either side used for residential purposes; Village created zoning plan, and P’s tract comes under U-2 (residential, etc), U-3 (apartments, hotels, churches, hospitals, city hall), and U-6 (everything else); P objects to ordinance as derogation of 14th, depriving him of liberty and property w/o due process of law, b/c P claims land has been held in anticipation of being sold for industrial uses, which would have substantially higher market value; court held that ordinance, in its general scope and dominant features, is valid exercise of authority, leaving other provisions to be dealt w/ as cases arise; no injunction.

a. Ordinance under review must find justification in some aspect of police power, asserted for public welfare; line separating legitimate from illegitimate is not capable of precise delineation, but can be inferred from law of nuisance.

b. Reports indicate segregation of residential, business, industrial buildings make it easier to provide suitable fire apparatus; will increase safety and security of home life; will prevent street accidents, especially to children by reducing traffic; will decrease noise and other conditions which produce / intensify nervous disorders; and will preserve more favorable environment in which to rear children.  

c. Zoning scheme used here is now called Euclidean zoning.  Districts graded from “highest” (single-family) to “lowest” (worst industry), w/ uses in each cumulative (houses in industrial areas, but no industry in residential).  In attempt to preserve large tracts for future industrial use, improving fiscal base, some cities have turned to non-cumulative zoning, prohibiting houses and commerce in industrial zones.

d. Court concerned itself solely w/ whether police power could be exercised to zone property w/o depriving P of substantive due process, which refers to fundamental rights and liberties, as found by Court, but not enumerated in Bill of Rights, grounded in idea of “natural rights,” and used most often to strike down social leg deemed unwise, such as min wage / max hours.)  Another argument is that severe reduction in value of P’s land by ordinance effected taking of P’s property, violation of 5th if w/o compensation.

e. B/c P didn’t attack any particular provision, SC held that zoning in general was constitutional, but specific provisions could be arbitrary and unreasonable.

f. Criticisms of zoning: creates unfair distributions of wealth, promotes economic and racial segregation, invites and responds to special influence.



3. Structure of Authority Underlying Zoning:
a. Enabling Legislation: zoning is exercise of police / govn’t power to protect health, safety, welfare, and morals of citizens.

i. Std State Zoning Enabling Act: adopted by all 50 states, still in effect in many, though some have recently enacted tailor-made statutes departing significantly, but still influenced by original Act.
ii. Std Act empowers municipalities to “regulate and restrict height, number of stories, and size of buildings and other structures, the percentage of lot that may be occupied, the size of yards, courts, and other open spaces, the density of population, and the location and use of buildings, structures, and land for trade, industry, residence, or other purposes.”  Regulations must be made in accordance w/ comprehensive plan w/ reasonable consideration to character of district and suitability to particular uses, w/ view to conserving value of buildings, encouraging most appropriate land use.

iii. City must create planning / zoning commission and board of adjustment / zoning appeals, composed of citizens appointed by mayor.

b. Comprehensive Plan: statement of govn’t obj/stds for development, usually maps, charts, and descriptive text, showing boundaries of height, area, bulk, and use zones. Only ½ of states require comprehensive plan, judicial attitudes toward requirement are generally relaxed, but may be getting more strict.  Lax attitude may be response to realization that future is too unpredictable to allow comprehensive long-term planning, and better approach is to focus on short- / mid-term and to be flexible, especially given new personal mobility and suburbanization.  

B. Uses of Zoning


1. Non-conforming Use:

a. PA Northwestern v. Zoning Hearing Board (PA, 1991): after obtaining necessary permits, P opened adult book store; 4 days later, Board of Supervisors published notice of intention to amend zoning ordinances to regulate “adult commercial enterprises,” then adopted amendment, giving non-complying pre-existing businesses 90 days to come into compliance; P’s store by definition cannot comply, P challenged provision, Hearing Board upheld it; court held that amortization and discontinuance of lawful pre-existing non-conforming use is per se confiscatory and violative of PA constitution; if govn’t wants to interfere w/ this use, they must compensate owner for loss.

i. To determine whether amortization provisions are reasonable, issue is whether, considering nature of present use, length of amortization period, present characteristics of and foreseeable future prospects for development of vicinage and other relevant facts and circumstances, beneficial effects on community that would result from discontinuance of use can be seen to more than offset losses to affected landowner.

ii. “A presumption of validity attaches to a zoning ordinance which imposes the burden to prove its validity upon the one who challenges it.”  But, tempered by realization that zoning involves govn’t restrictions on property owner’s constitutional right to use property, except where such use violates law, creates nuisance, or violates any covenant / restriction / easement.  

iii. Concurrence: reasonable amortization provision could be valid if it reflects consideration of other factors; blanket rule against amortization provisions has debilitating effect on effective zoning, unnecessarily restricting state’s police power, and preventing operation of reasonable and flexible method of eliminating non-conforming uses in public interest.  Some possible factors to consider are: any circumstance bearing on balancing of public gain against private loss, including length of amortization period in relation to nature of nonconforming use; length of time in relation to investment; degree of offensiveness of non-conforming use in view of character of surrounding neighborhood.  (Here, provision is unreasonable b/c fails to provide adequate time for elimination of non-conforming use, b/c anticipated contractual obligations will last longer, and this would not allow P to obtain alternative means of income / to obtain reasonable return on investment.)

iv. Exam: depending on jurisdiction, amortization may not be allowed in any case, no amortization period is reasonable.  In others, depending on variety of factors amortization might be granted.  Basic notion that when zoning is first adopted / if broad-based amendment is adopted, property owner’s rights are absolute, sometimes subject to period of amortization.

2. Achieving Flexibility in Zoning: Euclidean zoning can work inequitable hardships, promote inefficient patterns of land use, inhibit socially and aesthetically desirable diversity. Therefore, means of providing flexibility is necessary, and can take many forms.

a. Variances: Board may authorize “in specific cases such variance from terms of ordinance as will not be contrary to public interests, where, owing to special conditions, literal enforcement of provisions will result in unnecessary hardship, and so that spirit of ordinance shall be observed and substantial justice done”; subject to substantial evidence review.
i. Definition: variances allow owner to do something not allowed under terms of zoning ordinance, complying w/ ordinance in all other respects.
ii. Elements: should be stds under which Board can make decision so that it may be evaluated to determine if unreasonable / arbitrary; requires findings of fact to support decision.
· Undue hardship: requires:

· property is virtually unusable if comply w/ zoning, and 

· P tried to sell/buy from neighbors to create compliance.

· Non-impairment.
iii. Commons v. Westwood Zoning Board of Adjustment (NJ, 1980): P seeks review of denial of variance by D; property in question is lot in residential area, Ps want variance b/c zoning ordinance required minimum frontage, minimum area, and lot is too small, as are many in area; prior to requesting variance, P tried to sell lot or buy from neighbors; realtor testified that proposed home would not impair neighborhood b/c price would compare favorably, but neighbors oppose, saying house would be aesthetically displeasing, differ in appearance, decrease property values of surrounding homes; court held that on 1st impression, D was incorrect in finding that refusal to grant variance caused P no hardship, and was not thorough in exam of possible detriment to public good or impairment of zoning plan.

· “Undue hardship”: idea that no effective use can be made if variance denied; while owner is not entitled to have property zoned for most profitable use, when regulation renders property unusable, analysis calls for further inquiries into possibility of hardship.  
· If owner/predecessors created non-conformance of property, hardship may be deemed self-imposed. Also important is if owner made efforts to bring property into compliance.
· Once hardship determined, D must satisfy negative criteria that granting of variance not impinge on public good and intent and purpose of ordinance. Involves analysis on manner in and extent to which variance will impact character of area. 
b. Special Exceptions: Board may “in appropriate cases and subject to appropriate conditions and safeguards, make special exceptions to terms of ordinance in harmony w/ its general purpose and intent”; subject to substantial evidence review.
i. Definition: in special use/exception, leg has contemplated and articulated that there may be non-conforming use, and created regulations to deal w/ this and allow special exceptions, subject to discretion of Board.
ii. Cope v. Inhabitants of the Town of Brunswick (ME, 1983): Ps requested special exception under zoning ordinance, permitting constructions of apt buildings on lot, zoned such that apt buildings allowed only by permission of Board; criteria for special exceptions are, if: 
(1) use requested meets requirements of Ordinance, 

(2) use will not adversely affect welfare of public, 

(3) use will not defeat purpose of Ordinance, and 

(4) use will not devalue surrounding property.  

Following hearing, Board found P’s project not in compliance w/ 3 and 4, that project would pose danger to safety of public and would change character of neighborhood; court held that ordinance is unconstitutional b/c should be no discretion in Board as to whether to grant permit if conditions stated in ordinance exist; 2 and 4 too nebulous, can’t just mimic goals of zoning plan, turning Board into mini-leg.

i. Leg cannot delegate to Board discretion which is not limited by stds, or give Board discretionary authority to approve/disapprove applications for permits as Board thinks best serves public interest w/o establishing stds to limit and guide Board. General language about public interest and safety is insufficient.

ii. Broad delegation of power breeds selectivity in enforcement, and when no stds are provided to guide discretion of enforcement authority, fact that law might be applied in discriminatory manner settles its constitutionality.

c. Zoning Amendments and Spot Zoning Problem: more deference given to amendments b/c they are decision of legislature; subject to rational basis review.
i. State v. City of Rochester (MN, 1978): tract is part of property initially zoned 2/3 appropriate for apts, 1/3 single-family residential, surrounded by apt buildings; rezoning application filed, city council decided that it was in best interests of city to rezone; Ps contend that (1) re-zoning of single tract was presumptively invalid as “quasi-judicial act” not supported w/ written findings upon substantive evidence; (2) even if it was leg act, rezoning was arbitrary and capricious b/c inconsistent w/ city’s land-use plan and w/o reasonable relation to health, safety, welfare of community; (3) ordinance was invalid “spot zoning”; court confirmed amendment as not arbitrary and capricious or spot zoning.

· Amending zoning ordinance is leg, not judicial, and so amendment must be upheld unless opponents prove classification unsupported by rational basis related to public health, safety, morals, welfare.  
·  Rezoning not arbitrary and capricious b/c evidence shows city was in need of new high-density housing and there is rational basis for determining proposed use compatible w/ existing uses surrounding.
· W/ regard to P’s spot zoning claim, burden lies on person attacking ordinance, w/ presumption of validity of leg act.  Ps showed no diminution of value, or island of non-conforming use.

· Spot Zoning: certain amendments which are invalidated as leg acts unsupported by rational basis related to promoting public welfare; zoning changes, typically to small plots, which establish use inconsistent w/ surrounding uses, create island of non-conforming use w/in larger zoned district, leading to reduction in value for uses specified in zoning ordinance of either rezoned plot or abutting property.

· Dissent: Burden on municipality to support ordinance as valid exercise of police power by findings based on substantial evidence.



4. Controls on Household Composition:

a. Village of Belle Terre v. Boraas (US, 1974): D is village w/ strictly restricted land use to one-family dwellings, Ps are owners of house in village, which they leased to unrelated college students; Village served Ps w/ order to remedy violation of zoning ordinance, Ps brought suit, saying ordinance was unconstitutional; court held that ordinance is not unconstitutional b/c it is legitimate for govn’t to restrict land to reduce cars, noise, people, as well as to promote health, welfare, and safety.

i. Dissent: deference should be given to local govn’t judgments concerning land use, local authorities can act in furtherance of: restricting uncontrolled growth, solving traffic problems, keeping rental costs at reasonable level, making community attractive to families.  But, 1st provides some limitation to zoning laws, not allowing restriction of occupancy based on religion, politics, or scientific beliefs.  Case represents unnecessary burdening of 1st and 14th freedom of association and right of privacy, including right to choose household companions, w/ Village acting to fence out individuals whose lifestyle differs from that of current residents. B/c ordinance creates classification infringing on fundamental personal rights, it can w/stand constitutional scrutiny only if necessary to protect compelling and substantial govn’t interest.  Village says this controls pop density, prevents noise, traffic, parking problems, preserves rent structure and attractiveness to families; while these are legitimate govn’t interests, they could have been accomplished through means that did not discriminate on basis of constitutionally protected choices of lifestyle.

ii. Dissent, Marshall, uses “strict scrutiny” std, little deference to leg, there must be substantial reason to infringe fundamental right, and it must be done in most careful and narrow way; deference from Euclid is not going to be applied to infringements on fundamental rights.  Majority, Douglas, however, applies Euclid std, “rational basis,” even in case of infringement on fundamental rights.

b. City of Edmonds v. Oxford House (US, 1995): FHA prohibits discrimination in housing against people w/ handicaps, Section 3607b1 exempts any restrictions regarding max number of occupants; D opened group home for recovering addicts in neighborhood zoned for single-family residences; City cited D for violation, D asserted reliance on FHA, asked P for “reasonable accommodation”; City declined to let D stay in single-family zone, but passed ordinance to allow group homes in multifamily and general commercial zones, sought declaration that FHA did not constrain City’s family definition rule, D filed countersuit on City’s failure to reasonably accommodate; court held that Section 3607b1 does not exempt prescriptions of family dwelling kind (those fostering family character of neighborhood, but only are for total occupancy limits to prevent overcrowding.)

i. FHA to be interpreted broadly and inclusively.  Exemption illustrates distinction b/tw land use restrictions and max occupancy restrictions.  To restrict zone to single-family use requires municipality to define “family,” and is important to defining character of area.  Max occupancy restrictions differ in that they cap number of occupants/dwelling in order to protect health and safety by preventing overcrowding.  Exemption in 3607b1 covers only max occupancy restrictions, not use restrictions.

c. Southern Burlington County NAACP v. Mount Laurel (NJ, 1975): D’s twp has zoning controlling location and nature of development, and under present scheme, 29% zoned for industry, but at time of trial < 2% of available zone used, 1.2% zoned for retail, most in use, and rest developed into subdivisions, zoned into 4 residential uses, but attached townhouses, apartments, mobile homes are not allowed anywhere, result being intensive development, low density; ordinance requirements realistically allow only homes w/in financial reach of persons w/ at least middle income, few or no children; record substantiates findings of trial court that twp has acted to control development and to attract selective types of growth, illustrating economic discrimination, carried out for fiscal ends, to keep down property taxes; court held that each municipality must by its land use regulations make realistically possible appropriate variety and choice of housing, and it’s regulations must affirmatively afford opportunity for low income housing.

i. When regulation has substantial external impact, welfare of state’s citizens beyond borders of municipality must be recognized and served.
ii. Proper provision for adequate housing of all categories is absolute essential in promotion of general welfare required in land use regulation, and municipality may not adopt policies which preclude reasonable availability of housing for all people who desire to live w/in its boundaries.

iii. Two considerations: procedural and substantive.  
· Procedurally, basic importance of appropriate housing for all dictates that developing municipality in its land use regulations has not made realistically possible variety and choice of housing, including adequate provision to afford opportunity for low and moderate income housing or has expressly prescribed requirements which preclude or substantially hinder it, facial showing of violation of substantive due process / equal protection under state constitution has been made out and burden shifts to municipality to establish valid basis for its action.  
· Substantive aspect relates to specifics of what municipal land use regulation provisions will evidence invalidity and shift burden of proof and of what bases and considerations will carry municipality’s burden and sustain what it has done.
iv. Twp’s principal support of zoning is fiscal, desire to keep taxes low.  But, considering basic importance of opportunity for appropriate housing for all, no municipality may exclude/limit categories of housing for tax reasons.  
VI. EMINENT DOMAIN
A. Generally: unsatisfied w/ private arrangements and nuisance law as means of land use control, govn’t might use more activist approach, regulating use of property owned by others (regulation) or taking it from owners and reallocating it to govn’t preferred uses (taking by eminent domain).

1. Power of Eminent Domain: Sources and Rationales:

a. Rationales for Taking Power:

i. Sovereign had original, absolute ownership; individual possession derived from grants from govn’t, held subject to implied reservation that govn’t might resume ownership.

ii. Natural consequence of royal prerogatives that inhered in concept of feudalism, and so taking is remnant of feudal tenures.

iii. Inherent attribute of sovereignty, necessary to very existence of govn’t.

iv. No rationale explains obligation to compensate, but attributed to various sources, including moral imperative of natural law and shift from traditional republican ideology to liberalism that carried w/ it distrust of legislatures and concern for individual rights.

b. Posner’s justification for power to take: necessary to prevent monopoly; when RR is advancing, you have bilateral monopoly power to hold out, refuse to sell, so transaction costs would be high, higher costs would induce some consumers to shift to substitutes, in turn inducing RR to shift to substitute land, inefficient outcome.

c. Duty to compensate: w/o it, govn’t would have incentive to substitute land for other inputs that were cheaper to society as whole, but more expensive to govn’t.  Also, w/o compensation, private investors would be inhibited by fear that govn’t could snatch land. Basic respect for private property rights. Attempt by framers to protect insular minorities from being ganged up on by majority.  
B. Public Use: 5th’s mention of “public use” read to mean property can be taken only for such use, govn’t cannot condemn for private use, no matter what compensation is offered.  So reach of power of eminent domain hinges on breadth / narrowness of “public use.”

1. HI Housing v. Midkiff (US, 1984): in ‘60s, HI govn’t learned 49% of land was owned by state, 47% owned by 72 private landowners; govn’t concluded concentration of ownership was responsible for skewing state’s residential fee simple market, inflating land prices, and injuring public tranquility and welfare; thus, govn’t decided to compel large landowners to break up estates, to accommodate needs of both lessors and lessees, and leg enacted Land Reform Act which created mechanism for condemning residential tracts and transferring ownership of condemned fees simple to existing lessees (making land sales involuntary make federal tax consequences less severe); Ps sought injunction, calling Act was unconstitutional; court held that HI Land Act is intended to serve legitimate public purpose and means to implement Act are rational.

a. “Public use” requirement coterminous w/ state’s police power.  Deference granted to leg’s decision, w/ court not substituting its judgment for that of leg as to what constitutes public use “unless use be palpably w/o reasonable foundation.”

b. HI Act is constitutional, b/c attempting to remedy social and economic evils resulting for land oligopoly.  Approach to correcting problem is rational b/c Act presumes that when sufficiently large number of persons declare they are willing but unable to buy lots at fair prices, land market is malfunctioning.  At such malfunction, HI can condemn lots and allow persons to buy limited numbers to ensure that dilution will occur.  This is comprehensive and rational approach for identifying and correcting market failure.

c. Public Use: meaning has varied over time, but 2 basic and opposing views: 
i. advantage / benefit to public (broad view); 
ii. actual use / right to use of condemned property by public (narrow view).

d. Public Use, Ends / Means: 1 test focuses on contemplated ends of condemnation, such that if ends are sufficiently public, test is passed.  Others advocate that end in question, however public by any test of use/benefit, should represent pressing need rather than mere convenience, such that public uses provided should be ones difficult to provide for w/o using eminent domain.  Others want test focused more on means of taking, whether govn’t may condemn or must resort to voluntary transactions in market (idea that eminent domain should be used only when purchase through market is unduly burdensome).

e. Deference: Midkiff court was very deferential to leg, as are all federal courts.  State courts are less deferential and trend is moving even further in that direction.

f. Poletown v. Detroit: city wanted to condemn neighborhood to make way for GM assembly factory to bolster economy and alleviate unemployment.  Court said that b/c leg determined action to meet public need and serve essential public purpose, and has provided substantial evidence on severe economic conditions and lack of adequate alternative sites, they are satisfied that taking is w/in eminent domain powers, though noting that they would not find same if there were not substantial proof that public was to be primarily benefited.  Court says “public use” focuses on scope of police power, not on who end user is.  Only care that leg is acting for benefit of public, not that public will actually get land.  Regulatory power of state is co-extensive w/ taking power.
i. Perhaps would like to see more extensive judicial review in cases where surplus gained from taking seems to go entirely to one (private) party; concerns about leg capture.  Ideally, surplus is to go to public.
ii. You may also want more extensive judicial review where subjective valuation differs substantially from fair market value.
C. Just Compensation: satisfied by payment of market value, therefore not full compensation b/c market value is not value every owner attaches to property but merely value marginal owner attaches to property. Too difficult to measure personal value to compensate intramarginal owners.

D. The Nature of a “Taking”:


1. Physical Occupations and Regulatory Takings:
a. Loretto v. Teleprompter Manhattan CATV (US, 1982): NY law required landlord to allow cable company to install cable facilities, here, minor installation occupied portions of roof, side of building; P purchased building 1-year post installation; pre-‘72, CATV paid property owners for access to provide cable, then, NY law said landlord couldn’t interfere w/ installation or demand payment, but could require cable company to bear cost of installation and any damages; P challenges law as taking w/o compensation; court held that permanent physical occupation authorized by govn’t is taking w/o regard to public interests that it may serve.

i. When determining whether compensation should be paid, no set formula, but degree of interference w/ investment-backed expectations has particular significance, as does character of taking.  When physical intrusion reaches level of permanent physical occupation, taking has occurred. Temp physical invasions / restrictions on use dealt w/ differently; balancing test is used.

ii. Bundle of property rights include rights “to possess, use and dispose of it.”  Physical occupation destroys each, b/c (1) owner has no right to possess occupied space himself, or to exclude occupier from possession and use of space; (2) permanent physical occupation forever denies owner any power to control use of property; he not only can’t exclude others, but can make no non-possessory use of property; (3) even though owner retains bare legal right to dispose of occupied space, permanent occupation will empty this right of any value, since purchaser will also be unable to use that property.

iii. Dissent: Should not draw such fine distinctions b/tw perm physical occupation, temp physical occupation, and restriction not touching land by restricting use. Instead, should ask whether extent of State’s interference is so severe as to constitute compensable taking in light of owner’s alternative uses for property?

iv. Per Se Rule: permanent physical occupations are always takings.

b. Hadacheck v. Sebastian (US, 1915): P owns brickyard w/in LA (not valuable for residential, other purposes), has made excavations such that land can’t be used as residential, and has much invested in business, cannot do it profitably elsewhere; ordinance prohibits brickyard in zone for nuisance reasons; court held that govn’t is free to create ordinance when dealing w/ nuisance, this doesn’t constitute taking.  
i. Regulation is not precluded by fact that value of investments made in business prior to legislative action will be greatly diminished.
ii. Regulation of nuisance is one of most essential powers of govn’t, one that is least limitable.  

iii. Nuisance / Public Bad Test: case suggests that if govn’t action is depicted as nuisance-control measure, then no taking, notwithstanding loss worked by regulation, underlying notion that govn’t is curbing public bad rather than expropriating public good.  Can be said govn’t takes property under eminent domain b/c it is useful to public and under police power (no compensation) b/c it is harmful.  

iv. Hadacheck similar in facts to Spur, where court held that as matter of fairness, cost of closing / relocating should be borne by others.  This seems more fair when property owner could not have foreseen regulation.

v. Per Se Rule: nuisance control regulations are never takings.

2. Rules Based on Measuring and Balancing:
a. Pennsylvania Coal v. Mahon (US, 1922): Ps bought house w/ deed which conveyed surface but reserved right to remove coal underneath, indicating that P took property w/ risk, waived claims for damages from mining; Ps claim whatever D’s rights may have been, they were taken by Act of PA, forbidding mining that causes subsidence of any structure used for habitation; court held that when private persons/communities have taken risk of acquiring only surface rights, court cannot see that fact that risk has become danger warrants giving them greater rights than they bought.  No taking.

i. Balancing Test: when diminution reaches certain magnitude, in most, if not all cases, there must be exercise of eminent domain and compensation to sustain act.  In balancing test, greatest weight is given to leg judgment.  General rule is that while property may be regulated to certain extent, if regulation goes too far, it will be recognized as taking.  

ii. Dissent: restriction cannot be lawfully imposed unless purpose is to protect public, but purpose does not cease to be public b/c some private persons may receive valuable suitable benefits.  Majority says restriction can not be justified as protection of personal safety, since that could be provided by notice.  But state has determined notice is insufficient and court should not challenge.  Form of statute indicates it’s intended for public purpose, to prevent subsistence of structures on top of mining land.  Majority is too concerned about reciprocity of advantage; this is not appropriate consideration when regulation was effectuated to protect public.  Leg should be accorded more deference.
iii. Per Se Rule: when govn’t regulation of use that is not nuisance works too great burden on property owners, it cannot stand w/o compensation.  (Regulation itself may provide compensation, however, in form of average reciprocity of advantage, idea that apparent losers under govn’t program may actually be benefited by action burdening them.) This is referred to as diminution of value test, but ambiguous, diminution w/ respect to what?

b. Penn Central v. City (US, 1978): NY adopted Landmarks Preservation Law, which provides services, stds, controls, and incentives to encourage preservation by private owners and users; designation as landmark results in restrictions on owner’s options for use of site, requiring owner to keep exterior features in “good repair,” and get Commission approval of any proposal to alter exterior features; P owns Grand Central, designated landmark, despite objection (no judicial review sought); P then sought permit for office building above GC, but were denied b/c proposals would tear down / strip off aspects of GC (no judicial review sought); P filed suit claiming Landmarks Law had “taken” property w/o just compensation; court held that Landmarks Law is not taking b/c restrictions imposed are substantially related to promotion of general welfare and not only permit reasonable beneficial use of landmark site but also afford Ps opportunities further to enhance not only GC site but other properties through TDRs. 

i. SC has trouble determining test for when particular restriction will be rendered invalid by govn’t failure to compensate, finding it depends largely on particular circumstances of case.  Relevant considerations: economic impact on claimant, extent to which regulation has interfered w/ investment-backed expectations, character of govn’t action (physical/restrictive), whether state tribunal reasonably concluded that health, safety, morals would be promoted by regulation.

ii. First, Ps argue that govn’t has taken “airspace rights” above building as in Causby, so compensation is due, but in analysis, court says to focus on entire extent of action and interference w/ parcel as whole, not portions.  
iii. Second, Ps say taking b/c it diminishes value of site; but so does zoning, other actions which are not takings.  Landmark laws are not “spot zoning” or singling owners out for regulation, but comprehensive non-arbitrary plan.  
iv. Third, argument that designation as landmark is arbitrary is w/o merit b/c P did not seek judicial review of determination.  
v. Fourth, just b/c Act works more severe hardship on some owners than others, this does not constitute taking, this was upheld in Euclid.  
vi. Finally, not like Causby b/c govn’t not using property for city purposes.

vi. As to question of whether interference w/ P’s property is of such magnitude that there must be exercise of eminent domain to sustain it, Act does not interfere w/ present uses of GC, and Commission has not indicated they will veto any proposal, just one put before it, as decision specifically indicated that one which harmonized w/ current structure might be allowed.  Also, rights to build above GC can be transferred to 8 buildings in area.

vii. “Distinct investment-backed expectations”: added to conventional takings tests, but unclear. Some courts read it out of law by holding expectations are frustrated only when regulation denies all economically viable use of land.  Other courts have found DIBE only in instances when regulations interfere w/ investments already made, as opposed to regulations limiting possible future investment activities.

viii. Transfer Development Rights: new, controversial approach to land use planning.  Severs development rights from other rights in land, treats them separately.  Depending on method used, recipients may sell rights or use them on land they own, so as to ease burdens of land use restrictions by providing some form of compensation.  Have been used to preserve historic sites, preserve farmland, and open space, create incentives for low-income housing, regulate land use generally.  Question unresolved as to whether TDRs provide “just compensation” required in taking case.



3. Third Categorical Rule: 

a. Lucas v. SC Coastal Council (US, 1992): SC sought to protect coastal zone w/ Act requiring owners of land in “critical areas” to obtain permit prior to committing land to use other than current one; P bought 2 residential lots on coast, intending to build houses, and b/c these weren’t critical areas under ‘77 Act, didn’t need permit, but new leg adopted in ‘88 barred P from building permanent habitable structures on lots; P claimed ‘88 Act to be taking; court held that in order to win at trial level, State must identify background principles of nuisance and property law that prohibits P’s intended use in circumstances in which property is presently found.

i. Two discreet categories of regulatory action described as compensable: (1) regulations that compel property owner to suffer physical “invasion” of property, no matter how minute / how weighty public purpose behind it, and (2) regulations denying all economically beneficial / productive use of land, where 5th is violated when land-use regulation does not substantially advance state interests or denies owner economically viable use of land.

ii. When State seeks to sustain regulation depriving land of all economically beneficial use, it can resist compensation only if logically antecedent inquiry into nature of owner’s estate shows that proscribed use interests were not part of title to begin w/.  Property owner necessarily expects uses of property to be restricted from time to time by exercises of police power, but there is no expectation that state may subsequently eliminate all economically valuable use.

iii. Any limitation so severe cannot be newly legislated or decreed w/o compensation but must inhere in title itself, in restrictions that background principles of state’s law of property and nuisance already place upon land ownership.  “Total taking” inquiry will entail analysis of degree of harm to public lands and resources, or adjacent private property, posed by P’s proposed activities; social value of P’s activities and their suitability to locality in question; and relative ease w/ which alleged harm can be avoided through measures taken by P and govn’t (or adjacent private landowners).  

iv. Primary arguments are that: (a) total deprivation of feasible use is equivalent of physical taking; (b) total takings are relatively rare so rule will not adversely affect govn’t ability to regulate; (c) regulations that leave owner w/o economically beneficial use carry w/ them heightened risk that private property is being pressed into some form of public service.
v. Dissent (Stevens): Previous rulings rejected contention of court, that regulation denying economically viable use of land requires compensation.  Also, rule is arbitrary, if reduction in value is 95%, owner gets nothing, but if 100%, owner gets full compensation.  Some may take advantage of new rule, purchasing very small estate so as to better effect total taking

vi. Conceptual Severance: generally, state courts tend to reject conceptual severance, considering impact of land use regulation on value of property owner’s entire parcel, not just on regulated part.  Federal courts trend in opposite direction.
vii. Of missiles and mice: majority launched missile to kill mouse.  Two components to missile, categorical rule that land use regulations prohibiting all economic uses of property are takings, and exception “unless the prohibited uses are common law nuisances.”  Target, however, is only rare regulatory program that wipes out all value.  

viii. Courts v. leg: practical effect of Lucas is to transfer authority from legs to courts, implying leg judgments of harm are not legitimate but judge-made ones are.  But, courts not responsive to voting constituency, not well-suited to respond to change, and are insulated from political process.

b. Palazzolo v. RI (US, 2001): P owns land in RI, designated coastal wetlands; P’s development proposals rejected, he sued, saying application of wetlands regulations constituted taking w/o compensation, alleging Council deprived him of all economically beneficial use of property; court held that assuming taking is established, State may not evade duty to compensate on premise that landowner is left w/ token interest, but this is not situation here, P has economic value remaining in parcel; P does have valid basis on which to sue, despite fact he became owner post-leg, b/c new owner can challenge validity of old regulation, as unreasonable enactment on use and value of land does not become less unreasonable over time.  (5% is more than token interest.)
Issues to Consider When Addressing an Answer:
· Property rights are relative, not absolute; cases decide who has superior claim of ownership, but there might be others w/ even better possessory claims.  

· Wealth maximization
· Fairness / distributional concerns
· Efficiency / allocative effects
· Deterrence of inappropriate conduct

· Societal goals
· Institutional competence
· Legislature – broad scope

· Judiciary – case-by-case balancing

· Appropriate remedy
· Property – injunction 

· Liability – damages 
· Personal autonomy / Personality theory
· Progress of science
· Reasonable / societal expectations (reliance interests)
· Relative bargaining position of parties

· Labor theory / incentives
· Productivity theory

· Economic theory, competition
· Promotion of certainty
· Transaction costs

· First-in-time

· Rational basis for govn’t action?

Remedy Matrix:

Quadrant I: Property Rule



Quadrant II: Liability Rule

P gets property right; D is enjoined.


D gets property right, pays damages.

Quadrant III: Property Rule



Quadrant IV: Hybrid / Liability Rule
D gets property right, no injunction.


D is enjoined, P pays damages. (Spur)

*Many commentators think injunction remedy should be narrowed as it gives P too much subjective power, more than they would have in free market.

Continuum of Land Use Regulations:

Free Market

Servitudes

Nuisance

Fines/Taxes

Zoning

Problems w/:

Free market result: huge transaction costs

Servitudes result: transactions costs; possibly too prospective, not stable enough; micro-level solution. 

Nuisance result: not clear / stable enough for reliance as means of future planning; also, very hard to use when huge damage divided among many people b/c nuisance generally focuses on substantial harm

Zoning result: assume zoning is a complete and comprehensive solution, as it looked 100 years ago.
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