PROPERTY "ISSUE" LIST

Anne Kuper, Benkler, Spring 1997

I.  Where does Property Come From?

First Possession

Possession by Conquest/Discovery

Property Rights for a Market Economy

Natural Law

Positivism

Legal Realism

Property as a Civil Right

II.  The Right to Exclude and Its Limits

Exceptions

Public Accomodation

Civil Rights Statutes

Public Trust Doctrine

III.  Land Use Conflicts Among Neighbors: How Control is Limited by Its Effects on Others

Surface Water

Common Enemy Rule

Natural Flow Rule

Reasonable Use Test

Subjacent Support

Basically Strict Liability

Lateral Support

Strict Liability for natural state...., maybe negligence for buildings...

Nuisance

Trespass?

Negligence?

Intentional, Unreasonable, Abnormally Dangerous

IV.  Controlling Other People's Property

A.  Prescription: How Actual Wrongful Use Becomes the Right to Control

Adverse Possession

actual posession; open, notorious and visible; exclusive; continuous; adverse or hostile; statutory period

B. Easements, Servitudes, and Restrictive Covenants

Prescriptive Easement

actual possession; open, notorious and visible; continuous (but periodic); not necessarily exclusive; adverse or hostile; statutory

Constructive Trust

Easement by Estoppel

reasonable reliance, induced reliance, permission here...

Implied Easements

Easement implied from prior use

common ownership initially; common owner used part, pre-division (obvious, continuous, permanent); claimed part necessary and beneficial to enjoyment

Easement by Necessity

landlocked parcel (common prior ownership; strict necessity)

Express Easements: by agreement, WRITING

Negative Express Easements

access to light, air, support, conservation, solar, view, limited!

Appurtenant Easements

run with land, if not said, generally applies

Easement in Gross (Personal)

personally to grantee

Restrictive Covenants (run with land?)

writing, notice (to burdened), intent, touch and concern, privity

Equitable Servitudes

writing, notice, intent, touch and concern

V.   The Estate System

Interests?

Rule Against Perpetuities?

VI.  Landlord - Tenant Relationship

Tenancies

Eviction

Duty to Mitigate

Subletting/Assigning

Implied Warranty of Habitability

Constructive Eviction

Implied Covenant of quiet Enjoyment

VII.  Co-Tenancy

Tenants in Common

Joint Tenants

Tenancy by the Entirety

For All:

Constructive Ouster

Burdens (Maintenance)

Divorce:

Community Property

Equitable Distribution

Family?

VIII.  Takings

Physical Takings

Physical Invasion

Eminent Domain

Regulatory Takings
THEORY

A.  What is the Law?

1. Naturalism: Blackstone?

(
rights exist out there, are real, tangible

(
law = morality

(
modern: law can not be too completely divorced from morality (Dworkin)

2. Positivism

(
law is what it is, not what it ought to be

(
modern: pedigree test for rule validity- look at foundation (Constitution, ect.) AND separation of law and morality

3. Realism: uniquely American

(
"prediction of what courts will decide" - Holmes

(
law is not rules or morality, law = what officials DO

Critical Race Theory, Feminist Jurisprudence, CLS

B. How is the Law Done?
1. Formalism

(
rules found in specific materials determine specific cases (i.e. Langdell and casebook method)

(
textualism, strict readings, stare decisis

Scalia, Thomas

2. Idealism

(
rules run out, but principles in law fill in gaps to decide concrete cases

(
remnants of natural law

Dworkin's right theory, legal process

3. Realism

(
responds to formalistic jurisprudence

(
starts as pragmatic look at world.  Courts do LAW -- what they ought to do depends on consequences, so you start by asking "what do you want us to do and what will happen then...?"

(
Consequentialist!

(
INS v. AP (Brandeis)

Distribution of Power

Rules of Engagement

Institutional Competence (legis. v. courts)

Phase I: 

(
rules are indeterminate; gaps conflicts and ambiguities exist

(
Cases need to be resolved using expertise, policies, consequentialism

Llewelyn's Thrust and Parry, Law and Econ., Pound, Brandeis

Phase II: law about application of will, power, politics

(
principles and policies run out

(
Questions of how law legitimizes, normalizes, reproduces power

CLS, Fem. Jurisprudence, CRT

C.  Hohfeldian Terminology (160-163)
1. OPPOSITES:

Entitlements:

Opposites:


Right 


No Right

Duty 


Privilege

Power


Disability

Liability 

Immunity

2. JURAL CORRELATIVES: one person has one, someone else MUST have the other

Right

Duty

Privilege
No-Right

Power

Liability

Immunity
Disability

When the state confers an advantage on some citizen, it necessarily creates a vulnerability on the part of others.  

3. ENTITLEMENTS
  4 Basic Solutions to Land Use Conflicts

1. Defendant's privilege; freedom to act despite the harm (damnum absque injuria):  damage without redress: defendant has a privilege to act w/out liability and plaintiff has no right: plaintiff could pay defendant off, but has no legal redress

2. Plaintiff's security; strict liability or absolute right to be free from harm (veto rights):  plaintiff has an absolute right not to suffer a particular sort of harm from defendant; can get damages or injunction; plaintiff effectively has veto power over defendant's activity (he could bargain to pay her to allow him to do it...)

3. Reasonableness test:  middle position, authorizes defendant to engage in harmful activity only if it is deemed reasonable;  moral or policy judgement must be made on fairness or utility, ect.; factors p. 261

4. Prior Use: prior appropriation or prescription:  prior use - whoever was there first:  prescription or adverse possession - continued use for substantial time

4. REMEDIES
1. Dismissal of complaint: failure to state a claim (privilege): ruling lets defendant continue, effective legal entitlement

2. Damages: compensation for harm done; generally cost of restoration or dimunition in value

3. Injunction

4. Purchased injunction:  ordering activity stopped on condition that plaintiff reimburse defendant for opportunity lost by ceasing activity

The Experts Talk:

Llewellyn: The Bramble Bush (pg. 288)

evalates the importance of precedence.  "To continue past practices is to provide a new official in his inexperience with the accumulated experience of his predecessors.

Can rely and act on past decisions.

Can change law by limiting past cases to their facts (effectively overruling.)

Doctrine of precedent as two-headed: one doctrine for getting rid of bad, and one for keeping good.

To predict how courts will react, must read each case from maximum value as precedent, and from minimum value as precedent: judges can fall within that range...

Hence: precedent does not always serve to set clear certainty
JUDICIAL ROLE (vs. legislature)

Shapiro: Courts, Legislatures and Paternalism 

Wise allocation of functions:

1. Courts can only act on what is before them, legislatures control agendas

2. Courts limited in their investigations to what litigants bring and provide them; legislatures have investigative power, resources and time

3. Courts have limited remedies available both by judicial power limitations and prevailing doctrine (precedent); legislatures can write new remedies

4. Courts have tough time to experiment, monitor results and revise as necessary; for legislature, experimentation is key

Points to better capacity of LEGISLATURE to change and make the rules, but good to have them above political pressures when possible; they can protect against mis-management by other branches

Judges good to fill in gaps and solve disputes not imagined by law-makers, but shouldn't try and take over the law-making function!

Singer: Catcher in the Rye Jurisprudence

"Judges make law."

judicial activism = the willingness to change legal rules in a way that alters the existing distribution of social, economic, or political power; willingness to interfere in public life in a way that contravenes the other branche, to disturb exisiting powers of social and economics

passivist judges = seek to enforce the existing legal rules governing relations among individuals or to defer to the will of one of the other branches (assumes always something to blindly follow)

GOOD THING to be activist and think of consequences...
D. Coase's Theorem

The Problem of Social Cost by Ronald Coase: p. 262

question is should A be allowed to harm B or should B be allowed to harm A??

no unilateral causation: people want to act - choosing between them always harms the other's will.
E.  SINGER'S CATEGORIZING OF ARGUMENTS: p. 270 - 275
RIGHTS: Freedom of Action vs. Security
1. Justice in Social Relationships: taking interests into account and accomodating when possible, choosing when necessary: looks at relative rights of landowners

2. Rights as Freedom of Action:  right for landowner to use her property w/in limits of ordinances, statutes, and restrictions of record; too much to require developer to foresee...

vs.

3. Rights as Security:  Right to have one's property protected from harm (from a neighbor who unR interferes w/ another's enjoyment of his or her property)

4. Value judgments:  must draw lines, where each begins and other ends (2 & 3); judgments include:  are claims legitimate and just, and deciding btwn legitimate claims when in conflict

SOCIAL UTILITY:  Competition vs. Secure Investment
1. Promoting the general welfare by enacting appropriate incentives.  (goal to promote socially desirable conduct and deter socially harmful conduct.)  Rules can encourage desirable conduct by freeing owner's from liability, or prohibit harmful.  Two components of arguments:  rules create incentives to promote or deter and they evaluate behavior and assert one rule over another for its promotion or deterrence.

2. Promoting competition.  Free landowners from regulation and protect them from ruinous liability so they can develop the land.  Every use has good and bad, if you make developer liable for the little bit of bad, you stifle economic development.

vs.

3. Protecting the Security of Investment.  But no one will invest in property unless it is secure.  Provide security and force developers to conform to justified expectations of neighbors (make them minimize any harm.)  Promote only "reasonable development."  Internalizing costs to developer will encourage development whose social benefit outweighs its social costs only!

4. Balancing interests:  predicting and evaluating relative costs and benefits of alternative rules.  must balance...

FORMAL REALIZABILITY OR ADMINISTRABILITY:  Rigid Rules vs. Flexible Standards
1. Predictability vs. justice in the individual case.  

2. Rules.  Offer certainty or predictability because each citizen knows her rights and obligations, control arbitrary discretion.  But require results that may seem unfair at times.  

vs.

3. Standards: can be flexible, standards and principles, not rigid rules.  Benefit of obtaining justice in individual cases, but offer less predictability and guidance to judges.

4. Formal realiziability and social utility.  Rules means some innocent behavior punished, some guilty not, costs of avoiding arbitrariness.  Maybe bias will chill "border walking" by some, can't know when behavior will be judged to cross line.

Arguments for rules: 1. standard deters desirable as well as undesirable.  2. may be a paper tiger, are you really going to punish? 3. rules alert others to be vigilant (caveat emptor told buyers to in fact beware...)

F. Llewellyn's Principles of Statutory Interpretation
Best arguments made when the good sense of the situtation and a SIMPLE construction of the available language used to achieve sense, by tenable means, our of the statutory language.

CANONS OF CONSTRUCTION
Thrust




BUT

Parry

1. A statute cannot go beyond


1. To effect its purpose, a statute

its text.





may be implemented beyond its text.

2. Statutes in derogation of the 


2. Such acts will be liberally construed

common law will not be extended


if their nature is remedial.

by construction.

3. Statutes are to be read in the 


3. The common law gives way to a statute

light of the common law and a 


which is inconsistent with it and when a 

statute affirming a common law rule


statute is designed as a re-vision of a whole 

is to be construed in accordance


body of law applicable to a given subject

with the common law.



it supersedes the common law...

11. Titles do not control meaning;


11. The title may be consulted as a guide

preambles do not expand scope; 


when there is doubt or obscurity in the 

section headings do not change


the body; preambles may be consulted to 

language.





determine rationale, and thus the  true

construction of terms; section headings may

be looked upon as part of the statute itself.

12. If language is plain and unambiguous

12. Not when literal interpretation would

it must be given effect.



would lead to absurd or mischievous

consequences or thwart manifest purpose...

15. Words are to be taken in their


15. Popular words may bear a technical

ordinary meaning unless they are


meaning and technical words may have a

technical terms or words or art.


popular significance and they should be so 

construed as to agree with evident intention

or to make the statute operative.

16. Every word and clause must be


16. If inadvertently inserted or if repugnant

given effect.





to the rest of the statute, they may be 

rejected as surplusage...

19.  Exceptions not made cannot


19.  The letter is only the "bark." Whatever

be read in.





is within reason of the law is within the

law itself.

20.  Expression of one thing excludes

20.  The language may fairly comprehend

another.





many different cases where some only are expressly mentioned by way of example...

LANDLORD/TENANT RELATIONSHIPS
ARGUMENTS AND COUNTERARGUMENTS ON COMPULSORY 'K' TERMS
Duncan Kennedy, pg. 752-759

I. RIGHTS ARGUMENTS: focus on the justice or fairness of alternative ways of regulating social relationships

A. Freedom of K Arguments

1. Enforce Voluntary Ks: Freedom of Action

a. People can make whatever arrangements they wish; people should have right to waive rights in return for lower rent; compulsory terms interfere with K-ual freedom by preventing individuals from doing the best they can, given the circumstances

b. landlords do not have disproportionate bargaining power because of competition among landlords for tenants, as long as there is a relatively competitive market for rental housing

2. Unequal Bargaining Power: Coerced Ks Entered Into Under Duress Are Not Voluntary

a. Unequal b/c housing is a necessity and structural disparities btwn Lls and tenants (Lls OWN the housing); also, Lls collude by using form leases w/ terms favorable to them

b. No one would voluntarily agree to rent an apartment that did not miminally meet habitiability standards; if they do, evidence that they were forced to b/c there were no other viable alternatives

c. Cts. should enforce only agreements made w/ relatively equal bargaining power; only those Ks are voluntary
B. Distributive Considerations

1. Unfair Burden

a. W/ competitive rental market, the source of unequality is that Lls as a class are richer than tenants as a class; tenants can't afford to pay Lls enough to induce them to offer better housing; if tenants could, Lls would provide it, b/c it would then be profitable

b. Making implied warranty of Hab. means increased costs for LL (exposes him to possible non-pymt of rent); LL must raise rent to compensate for increased risk.  However, Lls will not be able to pass the entire cost on to tenants b/c if tenants were able to afford the true cost of the new duty, it would have been profitable for Lls to provide the term to begin with.  So Lls can't raise rents as much as they 'should' b/c it will force tenants out of housing, which Lls can't afford.  So some wealth is redistributed btwn Lls as a class and tenants as a class.

c. Redistribution unfair -  places burden of dealing with the poor on a small subset (Lls) when it should be on all taxpayers.  It =s a tax on Lls to help tenants.  If tenants can't afford habitable housing, proper remedy is to use the tax system to raise money to provide welfare payments for poor tenants, spreading costs.

2. Justice in Ongoing Social Relationships

a. No unfairness to Lls; actually unfair for Lls to make a living by providing substandard housing!  product manufacturers have obligations, as do employers...

b. Lls are engaged in business of earning a living by renting property; fair to require Lls to conduct ongoing tenant relationships in accordance w/ minimum standards of decency.  Unlawful to enter a K by which one agrees to allow someone else to live in deplorable conditions.  Tenants shouldn't have to invest in maintanance, only owner will recoup increased value; therefore fair to place burden on LL.

c. Failure to comply with impl. warr. of habit. imposes costs on third parties who must deal with social consequences of substandard housing; community at large should not have to subsidize the LL.
C. Paternalism

1. Self-Determination

a. Individual citizens are best judges of their own interests; state shouldn't prevent people from entering into voluntary agreements on the grounds that it is in their best interest to do so.

b. If tenants willing to waive rights in exchange for other Kual benefits (lower rent) they should be allowed to, entitled to self-determination; the government shouldn't constrain them and tell them they are mistaken.

2. Real Assent to K Terms

a. Actual Intent of the Parties

i. A K by which tenants waive basic rights of habit. is unlikely to represent the actual intent of the parties; form leases may leave tenants not reading or understanding what they are agreeing to, and forms incorporate terms favorable to Lls.

ii. The only way to ascertain if bad terms were actually agreed to is to 'Miranda' a tenant, fully explaining what was waived, point-blank, simple terms, also 'formed.'

b. Cognitive Distortion

i.  Even if people understand the waived rights, we should protect people from mistakes they are very likely to regret later; they can underestimate the possiblity of bad things occurring and the utility of being able to withhold rent.

ii. Making particular claims compulsory protects people from the short-run temptation to give up entitlements that they know are in their long-term best interests (forced SocSec)

iii. Some preferences are the result of legal rules; people do not value what they feel they are not entitled to; making an entitlement nondisclaimable may cause people to value it more highly and therefore reflect their newly formed preferences; rather than preventing people from satisfying their wishes, compusory terms may actually help people become conscious of what they really value.
II. ECONOMIC ARGUMENTS

A. Incentives to Invest in Safety and Maintenance

1. Available Income to Pay for Repairs

a. Requiring payment of rent ensures steady income for LL so s/he can make needed repairs; if rent not required, LL may not have income to make them

b. Enforcement of housing code is sufficiently ensured through admin. enforcement by the housing inspector.

2. Only Effective Sanction for Failing to Comply with the Housing Code

a. Rent withholding is not only an extremely effective way to prevent Lls from violating the housing code, but may be the only effective remedy in an era of gov't cutbacks and a shortage of housing inspectors.

b. Lls can easily save some of their rental pymts in a maintenance fund to prepare for any needed expenses.
B. Effects on Allocative Efficiency in the Housing Market

1. Pareto Optimality

a. Compulsory K terms are inefficient b/c they interfere w/ the parties' ability to bargain for mutually beneficial terms.  Tenants should be able to K for lower rent to be able to spend the money for other things.  LL is already obligated under housing code, added impl. warr. of habit. only adds ability to get out of lease or stop paying rent or obtain a rent reduction.  The tenant may think the code adequate guarantee of performance and be willing to give up option of rent withholding.  Preventing tenant from making such an arrangement prevents both parties from maximizing their utility, thereby reducing social wealth.  Third-party effects are minimal in this situation and are sufficiently addressed by both zoning laws and the housing code.

2. Market Imperfections

a. Externalities:  There are significant third-party effects of sub-standard housing.  Harmful to children, produces medical problems others must pay for; blighted areas have hard time attracting new residents and businesses; even if they can waive rights, others are affected by housing Ks that do not give Lls sufficient incentives to comply w/ housing codes.  Allowing waiver, therefore, decreases social welfare.

b. Imperfect information:  Tenants may not understand the significance of waiving the imp. warr. of habit.; even if understood, they may not judge likelyhood of violation and utility of withholding rent if it does; if information was perfect, they wouldn't waive.  Cts should enforce the results to which the parties would have agreed if they possessed perfect information.
C. Effects on Distribution

1. Landlord Will Raise the Rent and Decrease the Supply of Housing

a. LL will raise rent with the warr.  LL needs to have money to fix problems quickly so he must raise rent to compensate for additional legal and economic exposure that the warr. brings.  therefore, it hurts tenants.

b. In competitive market, any significant increase in rent will cause some tenants to leave market (double up, ect.).  B/c demand is sensitive to price, Lls are unlikely to pass on to their tenants the full cost of the warr.  Marginal Lls who can barely cover costs won't make it.  thus, since the costs of doing business has gone up, supply will go down, and some LLS will shift to better business.  With a decreased housing supply, there's more competition for the housing, further raising the price and subjecting tenants to even higher rentals, again hurting the very people the regulations was to benefit.

2. Effect of the Implied Warranty Will Depend on Existing Conditions in the Market

a. Can't predict the effects.  The result depends on a host of factors affecting both demand and supply.  Ex., if demand is elastic, that is, extremely price sensitive, and the price of housing services goes up even a little, quantity demanded falls precipitously.  This may happen b/c tenants are already paying rents that are high relative to their incomes and simply cannot affor higher housing costs.  Or it may be that tenants prefer not to pay any more and are willing to double up or even more out of town to limit their housing expenses.  If demand is highly elstic, Lls may simply be unable to pass the cost along to tenants.  Any LL who tries to will find no takers and will have to lower rent to stay in business.

b.  Imposition of the imp. warr. may not decrease the supply of housing if Lls are earning economic rents, which exceed the minimum required to keep the investment in its current use.  This could happen if land is scarce but demand is high b/c of both the necessity and limited availability of housing.  Lls may be able to rais rents substantially, making housing far more profitable than equally risky investments.  In a perfectly competitive market, more housing providers would enter the market, increasing the supply of housing and thereby lowering the price as tenants have more places available.  If, however, the supply of housing cannot rise either b/c land is scarce or b/c zoing laws prohibit, then rents will remain high.  If Lls are earning economic rents with hight profits, a reduction in those profits may allow them to stay in business and still earn more than they could elsewhere.  The imp. warr. would simply redistribut wealth!

c. Even if one LL cannot afford to stay in the housing business, another could still operate the building profitably.  A LL who cannot afford to repair and is prevented from evicting a tenant until the apartment is brought up to standards may not be able to pay mortgage or property taxes if no rent colllected.  If the Ll sells the building or bank forecloses, someone else can purchase at a lower price and pay for the repairs.  If the new owners costs are sufficiently low, may be able to use rent payments not only to make repairs, but to pay expenses.  Initial costs less; therefore impl. warr. less burdensome since rental payments are sufficient to pay for current maintenance costs.  If this happens, the property can still be used for rental housing.
NUISANCE DOCTRINE ARGUMENTS: (pg. 320-1)
Factors to Consider when Evaluating NUISANCE DOCTRINE "reasonableness"

A. Social Utility Arguments:

1. social costs and benefits of allowing harmful conduct as compared to social costs and benefits prohibiting it

2. effects on incentives of requiring each owner to pay (bear the costs) of the injury (incentives to invest in safety; incentives to produce different products or do something else.

3. which party can more cheaply avoid the cost

B. Rights Arguments

1. whether harm is substantial or trivial; greater harms are more likely to be protected (esthetic harm trivial generally...)

2. who should fairly bear the cost of the harm; whether costs of a socially beneficial activity should fairly be borne by an individual owner as a member of society or the cost should be spread around to the owner causing the damage and its employees and customers

3. whose fault the harm is;

a. which owner is engaged in a disfavored activity;

b. whether the activity is inappropriate for the area;

c. who came to the nuisance (which was first...)

REMEDIES IN NUISANCE: (pg. 321)

Remedies 





ENTITLEMENTS

Plaintiff's



Defendant's

	Property Rule
	Π can get an injunction, ordering Δ to stop the harmful conduct; in Δ wants to commit the harm, Δ must offer Π enough money to induce Π to agree to give up Π's right to be free from harm

(injunction)
	Δ has legal liberty to commit the harm without liability; if Π wants to prevent the harm, Π must offer Δ enough money to induce Δ to agree to stop the harmful conduct

(dismiss the complaint)

	Liability Rule
	Π can get damages from Δ for committing the harm, but no injuction; Δ is free to commit the harm if Δ is willing to pay a damage judgment

(damages)
	Π can stop Δ's conduct if Π is willing to pay damages as determined by a court to compensate Δ for Δ's loss of profits

(purchased injunction)

	Inalienability Rule
	Δ has no right to commit the harm; any agreement by Π to allow Δ to commit the harm is unenforceable
	Δ has the right to engage in the protected activity; any agreement whereby Δ gives up the right to engage in the conduct is unenforceable


REASONABLENESS DOCTRINES: (pg. 354)

Π veto rights


(middle position:


Δ privilege

(absolute security)

it depends)


(damnum absque injuria)


easement for lateral

nuisance doctrine

common enemy rule for diffuse

     support of land






surface water

prior appropriation of

negligence (lateral sup-
no easement for light and air

     water (veto rights

     port of structures)

     in first user)

natural flow doctrine

reasonable use doctrine
free use or absolute ownership

    for diffuse surface

     for water


       of groundwater

    water

malice doctrine for spite fences

ARGUMENTS AND COUTERARGUMENTS:  policy arguments widely used by lawyers and judges in real property disputes: (pg 354-363)

I. Rights Arguments
a. Justice and fairness in social relationships

QUESTIONS:

What are the rights of the parties?

How should neighbors treat one another?

What obligations do landowners have to use their property in a way that does not harm others?

What limits on property rights are necessary to protect the legitimate interests of non-owners?

What is the fair result?

What constitutes justice in social relationships among neighbors and btwn property owners and the community?
b. Categories of Rights Arguments

1. Rights

Π:
Right to security: (use your property so as not to harm others); purpose of rule is to protect each's life and property from being harmed by others

Δ:
Right to freedom of action: (damage w/out legal redress): right to use property as you see fit; freedom and liberty to control property
2. Morality

(a) Individualism vs. Altruism

Π:
Altruism: Golden rule - look out for others; morally wrong to use property to harm others

Δ:
Individualism: Self-reliance: you know others will develop their property, look out for yourself

(b) Fault vs. Compensation

Π:
Compensation: as btwn two innocents, whoever caused should pay

Δ:
No liability w/out fault: shouldn't be punished if you did nothing wrong: no liability if not forseeable
3. Reasonable Expectations

(a) Foreseeability

Π: 
Foresee consequences to others of your conduct: should take precautions when you forsee it could harm

Δ:
Foresee development of neighboring land: take your own precautions against incompatible land uses

(b) Reliance on Reasonable expectations

Π:
Reasonable expectations: expect neighbors to conform land use to be compatible with neighborhood conditions and not to inflict unreasonable damage

Δ: 
Reasonable expectations: should be able to Rly expect to be able to develop your property
4. Distribution: Who should fairly bear the loss?

Π:
Developers should pay for losses they impose on others; profiters should bear costs; don't externalize them on neighbors; development should be consistent with prior

Δ:
Developers should invest to protect their own property rather than externalizing those costs on others; profiters should bear costs (pg 357)
5. Equality

Π:
Equal right to security; everyon'es got it

Δ:
Equal right to develop: later developers have right just as earlier did; shouldn't make later development more expensive

II. Social Utility Arguments

a. Promoting the general welfare or maximizing social wealth: arguments judge legal rules by their consequences

QUESTIONS:

What are the social consequences of legal rules?

What kinds of behavior will different rules foster?

What incentives do the rules create?

Which rules maximize the general welfare or social utility?
b. Categories of social utility arguments

1. Behavior modification; investment in safety

Π:
Encourage safe construction: liability will help encourage safe development and preservation of neighborhoods

Δ:
Encourage self-protection: no liability means people will support their own houses
2. Investment arguments

Π:
Secure investment:  people buy their homes as established investments which should be protected from adverse neighborhood development; if people know things are secure, they will economically develop similarly, they know value will not be compromised by incompatible use

Δ:
Competition: freedom to use property as one sees fit w/out worrying about effects to others encourages development; protecting first use encourages monopolies
3. Cost internalization arguments

Π:
Cost internalization:  those who engage in econ. activities should compensate those who are injured; force them to internalize costs of their conduct

Δ:
Deregulation of economic activity: incompatible land uses create joint costs b/c each owner inflicts costs on the other; cts. are not competent to judge the costs and benefits of economic activity; market should decide; those harmed can K for stopage
4. Transaction cost/efficiency arguments

Π:
Most valued user: when costs prevent bargaining, courts can increase social wealth by granting entitlements to those who value them most highly

Δ:
Deference to the free market: private marketing is more likely to approximate the socially desirable result than judicial fiat; so courts shouldn't get involved
III. Judicial Role Arguments

a. Defining the proper spheres of authority of legal institutions

QUESTIONS:

What is the proper role of the courts as lawmakers?

What is the proper division of lawmaking authority between the courts and the legislature?

What is the proper way for courts to interpret and implement legislative enactments?
b. Categories of judicial role arguments

1. Precedential arguments

a. Broad vs. narrow holding

Broad:
Interpreting a prior case to establish broad principle applicable to more cases

Narrow:
Holding to specific fact pattern, not necessarily applicable to others

b. Distinguish or reconcile apparently conflicting cases

Distinguish:
interpret narrowly to explain why inapplicable to new case and why public policy calls for different treatment

Reconcile:
explain why two conflicting cases further single underlying principle; or why they are distinguishable

c. Enforce vs. overrule precedent

Stare decisis:
promote stability of expectations and reliance on established rules of law by precedent; evenhandedness and equality

Promote justice:
modernize legal rules to promote those in accord with current social conditions
2. Institutional role arguments

a. Common Law

Judicial restraint:
judges should apply law, not make it; not accountable like legislators; citizens can't lobby; no public accountability, shouldn't make laws for people

Judicial activism:
1. Judges have made law through common law forever;  common law is no more democratic than judgment; judges must resolve gaps, conflicts, ambiguity

2. Judges should change law when social values or conditions change to act in ways that are fair or sensible; shouldn't act mechanically; legislatures can change laws that judges make

b. Statutory interpretation

Remedial statutes broadly construed:

to effectuate their purposes; any ambiguities should be resolved in favor of furthering underlying policies; narrow interpretation defeats purpose

Defer to clear statutory language:

should not go beyond the language; if legis. had wanted it to, it would have; courts have no right to re-write
3. Institutional Competence

Deference to the legislature

judges not competent to determine social consequences of new rules; legis. can hold hearings and determine

Judicial responsibility

judges have no choice but to make law, so they should do the best they can; lawyers will advise the court
IV.  Formal Realizability or Administrability

a. Predictability vs. flexibility

QUESTIONS:

Should legal rules be rigid or flexible?

When are bright-line distinctions better than case by case adjudication?
b. Categories of formal realizability arguments

1. Predictability vs. justice in the specific case

a. Predictability and uniformity

Rigid rules, mechanically applied, protect reasonable expectations; citizens can plan with understanding of what is allowed and prohibited; treat like cases alike; promote predictability , justice and equality

b. Flexibility

1. Rigid rules too strict; results in under- and over-inclusiveness; flex. allows justice in individual case

2. Standards more predictable than rules; standars appeal to ultimate goals of legal system, not complexity like rules; may be easier to apply in practice
2. Relation btwn form and judicial role

a. Prevent arbitrary judicial discretion

rigid rules control judicial discretion; protect individuals

b. Promote justice

disabling judges from judging lessens faith in legal system by leading to 'unjust' outcomes
3. Relation btwn form and substance

a. Rules facilitate implementation of policy goals

1. rules promote investment b/c they allow planning; standards discourage development b/c of uncertainty about liability resulting

2. rules are easier to K around than standards, clear who owns the entitlement; with standards, don't know who to bargain for

b. Rules allow the bad person to walk the line

1. Standards better discourage socially harmful conduct b/c owners know they will be responsible; rules allow bad guy to walk the line - find the loopholes, and violate the spirit of the law; rules don't prohibit all socially harmful conduct

2. Standards encourage socially desirable investment b/c they give owner ability to argue immense social value

3. Standards better accord w/ ordinary expectations and customs of trade, increase predictability

TAKINGS
Michelman:  (page 1233)

EFFICIENCY ARGUMENTS for requiring compensation by establishing a broad definition of property rights protected by the takings clause:

1.   Legislation is wealth maximizing if its benefits outweigh its costs; sometimes, however, legislatures pass statutes that cause more harm than good b/c legislature is responding to special interest groups.

2.   Requiring compensation for those whose property interests are harmed by legislation tests the proposition that the legislation benefits the public welfare by requiring those who benefit from the policy to compensate those who lose.  If the winners win more than the losers lose, the winners will be willing to raise taxes to pay for the program since they will gain more from the legislation than it costs them in taxes; if winners are not willing to pay for the program by compensating those who lose, we have evidence that the program benefits them less than it harms the property owners adversely affected by it; in this case the legislation is not efficient and should not have been passed in the first place.
Efficiency arguments AGAINST:

1.  The admin. costs of compensating everyone injured by any regulation are enormous and may outweigh any benefit derived from the regulation.

2. Requiring compensation may mean that efficient legis., which benefits the public by preventing activities whose social costs outweigh their benefits, will not be passed; this may happen when people irrationally underestimate the risks of current conduct (ex. people refuse to wear seatbelts b/c they fail to understand the chances of being in an accident.) If the government fails to adopt wealth-maximizing policies b/c of irrational desires to refuse to adopt cost-justified tax expenditures, gov't policy will lower social wealth and welfare by adopting an inefficiently low level of regulation.

3. Compensation removes incentives for economic actors to foresee both the effects of their conduct on others and the lieklihood that their conduct will be regulated in the future; providing compensation for changes in regulatory law creates insurance against adverse changes in land use regulation, causing developers to over-invest.  In contrast, if no compensation is provided, developers will discount the profitability of activity that is likely to be regulated in the future, decreasing the likelihood that they will engage in socially destructive conduct.
DISTRIBUTIVE ARGUMENTS:  central ? should be whether regulation causes a loss that should be borne by individual for good of all, versus that singling out particular owners to suffer is discriminatory, treated differently without cause.

FOR requiring compensation:

Payment of compensation insures that the costs of public programs benefitting the community are borne by taxpayers as a group rather than unfairly imposed on individual property owners.  When particular owners suffer unique burdens from regulation, there is no average reciprocity of advantage; therefore they should be compensated unless their use of the proerty is morally wrong.
AGAINST requiring compensation:

Regulations prevent owners from engaging in activities that harm the public welfare; individuals have not right to commit a nuisance or to engage in activities that cause substantial negative externalities; they have no right to be compensated when those regulations impinge on their property interests b/c they never had the right to harmthe community, so they have not lost anything to which they were entitled in the first place.

Regulations generally create an "average recipricity of advantage"; those harmed by the regulation are also benefitted by it b/c it regulates not only their activities, but their neighbor's as well; the distributive effect is therefore fair b/c the burdens of the regulation are balanced by a compensating benefit.
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