Property Outline

Exam will consist of 1 issue spotter, 2 or 3 short questions requiring refined analysis, and one more general theoretical essay.

O. General Things to Remember

- Property rights are relations among people with respect to things, not relationships between people and things.

- Keep in mind the possibility of institutional competence arguments.

- Make comparisons to tort and especially contract law.  Property law, unlike contract law, has little to do with intent.  It is more about "the universe of relations of control over resources" - relations of control about which contracts can then be made.  Or: "implementing values or policy" related to the control over resources.  Or: "rules of social justice, policy, rights, etc."

Rules: Are clearer and easier to apply, but may not perfectly match a rationale.

Standards:  Are fuzzier and harder to apply, but allow judges to look to a rationale for guidance.  (Pierson v. Post: fox chase case.)

- If you change assumptions about policy aims, the rule you chose may change.  Never forget that you don't have to accept a goal.

- Focus on Cohen's "Property and Sovereignty."

- Make analogies between seemingly diverse cases - e.g. Linux, Oysters, Water rights, etc.

- Different property rights are needed for different resources (and different norms for use of different resources).

- Specific institutional details affect how efficient those institutions are.

- Remember that an "efficient" set of rules for one end will not be for another end.

- Remember to check the handouts for estate details.

Argument Types

- First in time

- Lockean Labor

- Reliance

- Institutional Competence

- Precedent - remember that all reasons aren't extra-legal.

- Challenging policy assumptions.

- Transaction Costs

- Law and Econ

- "It's mine"

I.  Justification, Creation, and Allocation of Property Rights

1. Property in Information

International News Service v. Associated Press (USSC, 1918):  AP sues INS for re-publishing AP's news.  Information published by P is not P's property - nor is it ownable by anyone.  But D's publication of P's news as its own is unfair competition in business.  Remedy: INS is enjoined form using AP's information for some reasonable period of time to be determined. (This remains the controling case in this area.)

Pickney's arguments for AP: 

(1) Value:  We made expenditures gathering the info, and INS is a freeloader.  (Lockean Argument: Labor on a thing leads to entitlement to that thing. This rule provides incentive to labor and development, and therefore is in the public interest.)

(2) Incentives:  INS's rule would lead to loss of public information because of loss of an incentive to gather it.  

(3) Fairness:  A thing of commercial value should be protected.  (Weakest, attacked by Holmes.)

Dissent Arguments:

Holmes:  Property depends on exclusion by law from interference by others. So property does not arise from value, as one of the majority's arguments assumes; rather, having value arises from being property (from the fact that the police will protect your right to something).  Holmes' suggested remedy is a shorter injunction or reparations.  This would give less effect to the Lockean value argument (1), and more to considerations about how to provide the incentives which get news most widely disseminated (2).  [If we only cared about (1), then we'd just give AP a monopoly on the valueable information they have produced.]  The created-value-based allocation of property and the society's-interests-based allocation are fundamentally different baselines.  

Brandeis:  The law can abstractly be defined as rights and duties (a classical approach).  Destruction by D of the value of P's business is not in itself a reason for the court to intervene.  This is just a what happens in a free market.  Brandies thinks AP should lose.  Brandeis uses an institutional competence argument saying that the legislature is best positioned to give AP a property right.  

- Distinguish:  Verbatim copying (obvious copyright infringement) vs. Retransmitting or otherwise using information (not illegal).  There are no property rights to facts about the world.  

- AP's unfair competition verdict allows it only to limit its competitors' use of its information.  This is not a property right, because property rights are entitlements of individuals against the entire world.  

Cohen, "Transcendental Nonsense and the Functional Approach"

- Law is an institutional, functional fact (Realism/Pragmatism), not something autonomous and existing to be discovered by judges (Functionalism(?)/Idealism).  

- Whether there is property is a function of what the outcome of a case will be.  Lawyers should argue and let the courts worry about the "oughts".  

Cheney Brothers v. Doris Silk:  D imitates P's annual designs which change too quickly to be patented.  INS v. AP should be consturued narrowly as applying only to the property involved in that case; otherwise, a common law patent scheme would have been judicially devised.  "In the absence of some recognized right at common law or under the statutes...a man's property is limited to the chattels which embody his invention.  Others may imitate these at their pleasure."  (This is the general rule.)

Does INS control Cheney?  

The cases are similar in that both concern a time sensitive subject matter which has been labored upon by P and is being copied by D to gain a competitve advantage [the free-rider issue is the Lockean issue].

But Learned Hand finds the economic rationale more compelling:  If D wins, prices will be lower for consumers.

You could distinguish INS and Cheney in that only in the latter will there remain a tenable business for P.  

[Smith v. Chanel:  D copies Chanel No. 5 and claims that its product is equivalent.  P had no patent, and D's actions benefit the free market; money spent creating demand for a product doesn't confer an exclusive right to sell that product.  (This follows Cheney.)]

Baird, "Common Law Intellectual Property and the Legacy of INS"

Information is not rival.  Something that is "rival" can be used by more than one person at a time.  A piece of chalk is rival.  Unrival things (at least often) can be progressively improved by a series of successive users/developers.  Information, computer programs, and art are unrival.  

Intellectual property analysis is largely about balancing incentives to create with competition in an economically efficient way. 

NBA v. Motorola(1997):  Motorola challenges injunction prohibiting transmission of scores from games via certain pagers resulting from the NBA's misappropriation claim.  Athletic competitions are uncopyrightable.  Broadcasts are copyrightable, but not facts obtained from them.  This case is unlike INS because D's product doesn't impede the NBA's main products (economic argument), and D doesn't "free ride" on P's factual information transmission product.

"Does A have a property right?" can be a predictive question (viz. What will the courts hold?) or a normative one.  The normative question involves (1) Fairness arguments focused on the individual, and (2) Public welfare arguments, e.g. incentives to efficient production.

2. Property in Land

Johnson v. M'Intosh (1823):  Indians purport to convey land in to Ps, then purport to convey it to US gov't, who then convey it to D.  P sues to eject P. 

The first Europeans to discover land got title to that land which could be conveyed (the Discovery Principle, which amounts to a right to exclude other Europeans).  The natives only had the right of occupancy conveyable only to governments, and the discovers had the exclusive right to negotiate with the natives.  So "titles" to land purchased by individuals from natives are void.

- It is sometimes useful to think of property rights as things.  If the Indians only had a right of occupancy, then they could not convey title.  

- The discovery principle is not important now, but the principle of first in time is: it (1) provides incentives to discover things and (2) prevents conflict between discoverers and other claimants.  The first in time principle can conflict with the Lockean labor view of property rights.

- Marshall also uses a reliance rationale: lots of people rely on the fact that the discovery principle gives the US good title, and to say otherwise would be destabilizing instead of quieting title.  Reliance is about economic efficiency, but also about emotional and work-based attachments to things.  

- Marshall does not consider the ultimate merits of the Discovery Principle to be at issue, since his is the court of the conqueror, and that court applies the conqueror's rules.  It's more about power than justification.  The court applies the law; it doesn't apply "rights in a pre-legal sense."  This is a positivistic approach in that it applies a descriptive justification for a ruling rather than a moral one; positivists don't worry that the law may not be what is right.  Johnson takes claims to be artifacts - they're not natural.  

- Positivism argues externally: A has authority, they say X is the law, so X is the law.

- Realism artgues internally.  Law is the set of commands and constraints that control people's lives, so a much more complex set of relationships determine what law is.  

Cronon, "Changes in the Land: Indians, Colonists, and the Ecology of New England"

The colonists had the idea that the Indians hadn't invested enough in the land to make a claim to it.  But they underestimated the amount of land management/improvement employed by the Indians in spite - and indeed by way of - their resource preserving migration.  The kind of labor "counted" toward a property claim in the Europeans' eyes was a product of their vision of the "the good life."  

Different kinds of property rights systems are suited to different modes of life.  The Indians' usufruct system was suited to their seasonal, migratory society (because of (1) the high cost of transporting possessions, and (2) widespread availability of resources).  

Locke, Second Treatise of Government

- Every man has property in his person, and thus in the labor of his body.  When he takes something from the state of nature, and combines it with his own labor, he thereby excludes other men's rights to it and makes it his own.  No man can have a right to what is joined to another man's labor - at least where are more raw materials available.

- The Lockean Proviso is that final assumption that the commons won't ever be exhausted.  

From Government Property to Private Property

Homestead Act and accompanying materials

- A quarter of all privately owned land in the US was transfered from the gov't to private hands via the Homestead Act.

- Pro-Homesteaders (like Grow) argued:

Labor is the best justification for property rights, and therefore Homesteading is a better means of land allocation than auction (which was the statuts quo).  

The US should prefer contemporary settlement to speculation. 

Poverty in the cities would be relieved.  

Productivity will increase because country people are less lazy than city people.  

Country people will produce more import tax revenue than city people, by importing plows.  

Homesteaders will defend US territory for free.  

Landowners would form a more motivated army against the Europeans, too. 

Men have a natural right to land; distributive justice demands distribution to everyone.  

The yeoman farmer's way of life is the most virtuous, and property should be given in a form that encourages that way of life.  

Homestead Act (1862):

(1) For family head citizens who hadn't fought against the US in a war.

(2) Allowed entry and use of land in exchange for only an administrative fee.

(3) Required an affidavit saying you would actually settle, on pain of criminal punishment.

(4) Granted title only after 5 years' actual settlement.

(5) Land cannot be attached for preexistent debt.  (This protected the land distribution system from creditors.)

(6) You don't have to be landless to begin with.

(7) You cannot get over 160 acres.

(8) Commutation - you can pay the purchase price before 5 years elapses.  

Moore's Bill (1850):

(3) Required an affidavit saying you would actually settle, on pain of 3 years' hard labor, and land would be returned to the US.

(4) After you've settled for 4 years, you can exercise your warrant to purchase, but you don't just get clear, transferable title even after 5 years.  

(6) Available only to the landless.

(9) If you inherit other land, and don't sell it, you lose title and occupancy of your homestead.

(10) Squatters had priority and could buy land for $1.25, whereas non-squatters had to buy at auction (which would be 5x that price).  

Comparison:  Basically, Moore's bill is more committed to the yeoman farmer ideal.  The 1862 version was a compromise with privatizers.  

On both versions, (3) and (4) [and Moore's (9)] were designed to make people actually settle for five years.  

The difference in (3) gives the US a reversion interest in case a homesteader attempted transfer to a large landowner.  So the homesteader only has limited title.  Also you actually have to go to jail if you don't settle.  

The 1850 bill would only provide a defeasible fee for some time after that.  

Commutation (8) cuts against the whole structure of the Act, because it allows sale to a speculator prior to 5 years' settlement.  Some say this is good because it is economically efficient, but some say it is bad because they like the idea of a bunch of little yeoman farmers.  

(10) was a big obstacle for speculators' buying land from the gov't.  Homesteading would have been practically the only way.

Moral:  The reasons you do something can be translated into the details of how you do it.  

Allen, "Homesteading and Property Rights; Or, How the West was Really Won"

- The Homestead Act gave people gov't land in chunks on the condition that it would be developed for a time.  This made the settlement of the west easier, because federal troops could defend settlers together in a single area.  So the anti-homesteading argument that homesteading prevents land from flowing to its highest valuer and therefore to its best user is not necessarily valid:  The cheapest way to defend the land was not to have to fight, and the way to do that is to have loads of settlers in a single area who outnumber the Indians.  

3. Property in Wild Animals - from common property to private property

The wild animal rules are worthwhile because they address (1) institutional methods of apportioning the unowned and (2) policies behind these methods.

Pierson v. Post (1805):  P chases but doesn't control fox in wild territory, which is then killed and taken away by D.  A pursued, wild animal not on either party's territory belongs to no one before it is injured.

Policies:  

- Ownership by chasing could open a floodgate of litigation; possession is easy to administrate.

- *Intention is largely irrelevant to property law.  If A finds X, puts it in his pocket with not particular intention, and B takes it, B loses.  Peace, order and security are protected without asking about intention at all.

- Legal precedent demands the possession rule.  (Remember that all reasons won't be extra-legal.)

Dissent: 

- Institutional competence approach:  Let the sportsmen decide, since they know best.  The way to do this is to look to sportsmen's customs.  (The UCC made an effort to track and codify merchants' existing customs.)

- The rule should be "pursuit with reasonable prospect of capture."  This is intended to serve the policy of encouraging hunting (over the policies of unburdening the courts and of having a clear rule or an orderly society), because hunters might not bother if they're at risk of losing their quarry.  [But you could counter that poachers might not bother if a hunter is in pursuit; which rule would lead to fewer foxes is an empirical question.  One can always question whether empirical claims justifying a rationale are true.]

Ghen v. Rich (1881):  Whale killed by P is found by A and sold to D, against local practice (which is for the hunter to let the whale sink, pay the finder a fee for it, and sell it).  Whale belongs to P minus a payment to D; the business depends on the local practice, and P did all that he could to make the animal his own.

The particular facts are important: that these whales (1) are large, (2) will sink when harpooned, and (3) will later float.  

Marker rule:  There must be something marking the whale as owned by the owner (with no finders fee required).  

Fast Fish/Loose Fish rule:  A whale is owned only if connected to a boat.  Under this rule, D would win.  

Anchoring rule:  An anchored whale is owned by the anchorer, even if unmarked.  

There's a question here as to whether the FF/LF rule applies to a harpooned, dead, loose whale.  D says yes.  P says no, because that rule is only an initial appropriation rule, and this fish was a "fast fish" before being loosed.  

D will say the fish is not anchored.  P will say the fish is as anchored as possible.

Different circumstances lead to the different rules:  The economic factors are more important for whales than for foxes; profit is the major reason to hunt whales, whereas fox hunting is for sport. So the whaling rules can justifiably provide more protection for the hunter.  

The Ghen whale goes well with the Ghen rule because it provides proportionately for both hunter and finder.  

A slow-swimming, floating whale would be appropriate for the FF/LF rule, because this is clear, and there are no complicating difficulties requiring a less clear rule.  

A really violent, floating whale would be appropriate for the Marker rule, since the boat wouldn't want to have to be connected to it, but could find it easily after it died.  

So again: *Specific attributes of the economic activity will have real effect on which rule is best at maximizing utility.  (But remember that if saving the whales is the utility, then this will reverse which rule is the most utilitarian.)

Hardin, "The Tragedy of the Commons"

If a resource is common to all people, a rational individual will exploit that resource to the extent that he can without taking into account the cost to others.  This is a tragedy because rational behavior it leads to the destruction of the resource for everyone.

Possible solutions:

1) Private property: Homesteading, 

2) Regulation:  Minimum fish sizes, limits on levels of pollution, 

3) Allocation of use through some system of auction (spectrum rights), merit (scholarships), lottery (nature preserve entry permits), first come first served (bridges), etc.:  

What solution is appropriate will vary depending on what the commons is.  Hardin tends to like (2).  Demsetz goes for (1).  

Demsetz, "Toward a Theory of Property Rights"

Property rights are the mechanism for internalizing the externalities when this is cost efficient.  

Externalities: Costs or benefits that a rational actor doesn't experience.  These are bourne by other people.  

Polluters get 100% of the benefit of polluting and spread the cost over their entire area (say).  

Shade from a new hotel is an externality.  

Demsetz discusses rights to fur:  Some time after Europeans arrived in North America, the demand for fur increased dramatically.  This external change lead to the emergence of property rights, because it caused (1) the benefits of having a property rights system to outweigh (2) the social cost of administering such a system.  Specifically here, the benefits increased because (a) the number of furs lost due to over-trapping increased with the increased number of trappers, and (b) the increase in the value of each fur made the resultant loss of each one more costly.  

Demsetz compares this with the comparative lack of property rights to plains animals.  In this latter example, because of the greater mobility of the animals, the cost of administering a property system (e.g. erecting miles and miles of fences) would be much higher.  No property system developed because the benefits wouldn't outweigh the costs.  

So contra Hardin, a commons system can be the best system when enforcement of a property system would be high.  

Agnello & Donnelley, "Property Rights and Efficiency in the Oyster Industry"

The problem here is people collecting too many oysters so that the populations dwindle (a negative externality), and not replacing "pulch" that helps more oysters develop (a positive externality).  

Different areas deal with these externalities differently:

1) Leases of areas to private individuals 

2) Private rights systems

This case is the ideal for someone who says "commons bad, property good," because private rights completely internalizes what were external costs.  

The costs of a property system include: administration, allocation of property rights, maintenance of boundaries and enforcement.

Acheson, The Lobster Gangs of Maine

This is really an option to add to the three mentioned by Hardin (or perhaps you could think of it as an example of (3)):

(4) Self-enforced agreement governing resource use.  It's partly a property system and partly a commons system.

The getting together costs of creating such a system would be high, because if anyone refused to join then there would be externalities.  

Also there are enforcement costs:  preventing outsiders from breaking the agreement, and preventing insiders' cheating (monitoring, sanctions, etc.).  

Also there are free-rider prevention costs in that individuals will have to be convinced not to reduce the benefit of the whole system by holding out for more benefit to themselves (this might be considered a special case of a "getting together cost.")  

Another sub-category of "getting together costs" are decision costs:  costs of negotiating and deciding what to do - e.g. getting everyone in the room, explaining the issues to everyone etc.

A property system (1 above) reduces the getting together costs, because all the parties are known.  So property makes negotiation easier.  

The lobster system is kind of like a property system, because it is understood who controls certain areas (by having their traps there), but it is kind of like a commons system, because there are no legal, state-enforced rights to any area.  In a sense the lobster gangs own the whole area and enforce this ownership by private violence.  So this is a "commons property regime" because there is a commons that can be used only by a limited number of people.  

Critique of Hardin:  This is a form of commons with no tragedy.  The people don't act as rational maximizers of their own interests, because they see themselves as part of a community.  Or you could say that they define their own interests as the aggregate interests of the group.  Regulations on commons use are enforced from within, so a social practice has the role that Hardin thought government regulation had to have.  The source of authority differs.  

The critique of the idea that people are just rational self-interest maximizers applies generally to the economic model of explanation of behavior.  

In the lobster gangs system, (a) decision, (b) getting together, and (c) information costs are low. (d) enforcement costs are potentially high.  The system works in  the situation because there is a limited, stable group of fishermen.  The same system might not work for the oyster situation, which has different features (e.g. more outsiders, less convenient means of enforcement, etc.).  [Another cost of the lobster gangs system is that the gangs will conspire to keep others out of the industry.]

4. Property in Water - delineation and allocation of property rights

Friendswood Development v. Smith-Southwest Industries:  D withdrew groundwater from a well, which resulted in a subsidence in the neighboring land of P.  Sufficient precedent exists that has been depended upon by well builders to prevent the court from finding for P.  The English rule whereby non-malicious damage to neighboring property does not lead to liability is the law in Texas.  But hereafter, new wells cannot negligently harm the property of others; this new rule is in harmony with recent state legislation.  Dissent rejects the idea that D can knowingly damage P's property without being liable.

Different possible rules:

English Rule:  A has an absolute right to take as much water from his land as possible.  

American Rule (1) (Majority): A can take as much water as he wants, so long as he's not using it negligently.  

American Rule (2):  A can take as much water as he wants, so long as he's not causing a nuisance.

Non-subsidence Rule:  B has an absolute right not to have anyone cause his land to subside.  (By analogy to lateral support cases.)

Negligence is about a general standard of care.  Nuisance is a more specific balancing test.  A carefully-run cattle feed lot in the middle of a residential neighborhood is not negligent, but is a nuisance.  

The majority frames the question in terms of A's right to draw water.  Notice that in this case, the formal application of precedent is the winning argument - even though the high court is not strictly bound by precedent.  The court doesn't want to betray well diggers' reliance on the English Rule by applying the American Rule (1) retroactively.  

The dissent counters that "betraying" reliance on precedent is the cost that must be paid for the benefit of litigants' pushing to overturn old, inadequate rules.  They frame the question in terms of B's right to subjacent support.  There is no clear precedent, but there is a close analogy to lateral support.  They say that the majority's treating this as a case about water is like treating a case about removal of lateral support by a caterpillar as governed by the law of caterpillars.  Dissent wants a rule barring distruction of lateral support that is knowing, negligent or a nuisance (e.g. reasonable in light of all of the particular circumstances). 

Under the English Rule, Friendswood is a commons problem.  

The Non-subsidence Rule would solve the problem with an absolute property right.  

The American Rules uses a regulatory balancing approach rather than an absolute property right.  This involves high transaction costs, but also solves the commons problem.  

Coase, "The Problem of Social Cost"

The concept of transaction costs was a big innovation from Coase.  

A legal rule that forces A to stop harming B harms A.  This is the physician and the confectioner.  The law provides a baseline from which private contractual arrangements can proceed.  

We need a normative standard to determine who can harm whom as a baseline.  Coase's normative standard is maximization of economic value, but that woudn't have to be the standard.  

"Coase's Theorem":

(1) In the absence of transaction costs, original entitlements will not affect efficiency.

(2) But there are transaction costs, so original entitlements affect efficiency a lot, and transaction costs should be a central consideration in deciding how property should be initially allocated.

Rancher and Farmer example:

(Without Transaction costs) Regardless of the original entitlement, in the absence of transaction costs, the two will bargain to a point where the total wealth from both enterprises are maximized.  The difference that the two possible original entitlements lead to is merely that the profits will be allocated differently between R and F.   

(With Transaction costs)  Say the transaction costs are $2.75.  Then any deal that will increase efficiency by only $2 will not occur.  

So judges (and lawmakers) should place the original allocations where they creates the greatest social gain.  If maximization of wealth is the social aim, then entitlements should be allocated to their highest valuers.  

Also, judges should aim to keep transaction costs as low as possible, to avoid preventing gainful trades; this is an argument for absolute rights rather than negligence or nuisance standards - not just because of the immediate cost to the litigants, but because that cost will bar efficiency producing transactions.  

And contra Coase, when transaction costs are high, property will not be a good way to internalize externalities.  

But: Don't assume that wealth maximization is the only/the best/any kind of normative value.  (See Dworkin below).

Problems for Coase:

(1) Valuations by the poor:  If parties' incomes are high, then they will be willing to pay more for things, and thus will "value them more".  But according to a economicly-minded caracature of Coase, the conclusion would be that the rich are more deserving than the poor.    You could argue that even a poor person who valued something highly would pay for it by getting a loan, but this is dubious.  So there is problem on the purely economic model with consistently under-allocation to the poor or to people with bad credit.  So Law and Economics is flawed in that willingess to pay for an entitlement is itself in part a product of entitlements.  Because ability to pay depends on wealth, it is a bad proxy for interpersonal welfare appropriations.  

(2) Knetsch, "The Endowment Effect and Evidence of Nonreversible Indifference Curves"

It's a psychological datum that people will systematically, irrationally overvalue what they have as opposed to what it might be exchanged for.  When she has an x, A will be disinclined to trade it for a y.  But if she starts with a y, she'll be disinclined to trade it for an x.  This is "the Endowment Effect."

The Endowment effect is a problem for Coase, because then the value of property will change according to whom it initially belongs.  Coase's normative economic analysis yeilds no good answer, since whoever gets the right will value it more than the other party.  

The Endowment Effect in some casese isn't completely irrational, because of the marginal decrease in the value of each additional dollar gained by a person.  If I must pay you $1000 to prevent you from doing x, this may prevent me from eating, whereas if you must pay me to do x, I may only gain luxury items.  

Dworkin, "Is Wealth a Value?":  

Law and Economics has two aspects: (1) Descriptive, and (2) Normative.

Normative Economic Analysis says that increasing money increases value.  

Dworkin: Changes that allocate a good to someone who will pay more for it (i.e. increases in social wealth)  are not ipso facto desirable.

Derek and Amartya hypo:  Poor Derek is desperate for money, and sells his prized book to rich Amartya, who just puts it in his library.  This is a wealth maximizing move, but there is no sense in which Amartya's having the book makes society better off.  

A different approach for NEA is to say that wealth is a proxy for value.  "By maximizing wealth, courts will end up maximizing social good."  

The weak version of this claim is that wealth will sometimes serve as a proxy for social good.  But if this is all that is claimed it does not present us with a decision procedure.  The courts will in each case still have to look to maximize value directly.  

The strong version is that wealth will always serve a proxy for social good.  The idea is that we should do the relatively easier thing by maximizing wealth, and the effect will be that the rights will be placed where they belonged anyway.  

But:  The example of South Africa shows that just having firm entitlements does not lead to justice.  You have to determine whether the wealth you're creating is serving the social good you're trying to maximize.  

Also: Say your labor is worth $18M and belongs to a firm.  You could get a loan and buy your freedom, but you'd have to be a corporate lawyer anyway to pay back the loan.  Anything that traded money for happiness would have to be abandoned, because it would be taking money from the bank.

In this situation you have no way of expressing your economic valuation of your freedom as in excess of $18M.  Yet the social values we'd want to embrace would want individuals to have their freedom.  So, contra Posner, by maximixing wealth, social good is not maximized.

Wealth neither has an independent moral claim on us, nor is it a good instrument.  

Ostrom, "Governing the Commons"

Water allocation systems (common property regimes):

Water is rival.  

The "English Rule" here was the original commons system vis a vis the water, and the people at the mouth of the stream got all the water (at some stage in history).  They imposed an externality on the farmers lower down.  So on Dempsetz's terminology, the externalities needed to be internalized.  

Some enforcing power was brought to bear on them - maybe the state's, or maybe just pitchforks.  

Thus, property rights came into existence, and brought with them the possibility of transactions.  

[There could be a collective regime, or a property regime - a collective regime could be better for canal upkeep.]

Alicante System

- Fine divisions of property

- Means of exchange allocating to the highest valuer (allowing efficient allocation of water)

- Unit of exchange is time (fractions of a minute)

- Ditch riders needed to open and close the gates (high cost)

On the East Coast, the English Rule is used for water.  In the West, the American Rule is used.  Then there is the Alicante System.  These are progressively more efficient in resource allocation, but also progressively more expensive to maintain.  So there is a question of degree to Dempsetz's point that property systems will come into existence when their cost of maintenance exceed their transaction costs, since different systems will cost differet amounts to run.  

Valencia System

- No ditch riders necessary

Phillipines

- Usufructory rights to water use based on labor, not land ownership

- Property rights designed to reduce conflicts among members

This system addresses a different problem: provisioning of water through dam maintenance (as opposed to allocation).  Here the internalization happens at the level of the community rather than the individual - so this is a true common property system (because you can take as much water as you like?).  

People adhere to the systems in part because of monitoring or threats, but also because of social norms.  

Conclusions:  

- Different property systems are appropriate for and will vary with (1) different environments and (2) different goals.  Different systems will result in the expenditure of more or fewer resources on different problems (water provision, water conservation, promotion of labor, etc.).

- Common property regimes are good at solving participation problems

- Common property regimes are like private property vs. outsiders, but somewhat like commons to insiders.  

5. Property in Information Revisited

Moglen vs. Ostrom:

With software there is a provisioning problem (getting the software written), but no allocation problem (since it is not "rival").  

The phenomena of free software can be described in economic self-maximizing ("econodwarf") terms.  

There is a group of users, and a sub-group of developers.  Developers have incentives because (1) they get to use what they make, (2) they get some notoriety for making it, (3) it is fun to make it, and (4) by improving the product at one point in the stream, they can benefit from subsequent downstream spin-off improvements.  

Linux is free but comes with a license condition that it cannot be re-sold (even with upgrades).  This is the "GPL".  The result of this system and the above incentives is that there will be 4000 people working on it rather than the maximum of 40 that even a large private company could muster.  

There are tremendous positive externalities, but there is still plenty of production without internalization of them.  There is no problem incentivizing people's throwing back the oyster mulch (i.e. developing programs/creating positive externalities) because there is naturally sufficient incentive (unlike with the oysters).  

In spite of the possible economic analysis of Linux, the "econodwarf" nonetheless overlooks the fact that people will still create even without incentives - so long as they have enough to eat.  

It is fair to take the labor of the developers because they said it was OK.  

Digital Music

Here the laborers benefits are more limited.  

The digital music example is a good reminder that different property rights are needed for different resources.  

In the future, musicians (the laborers) might be provided for via secure systems, subscriptions, advertizing, and "doing well by doing good," but these are all non-property systems.  

The task is to find a system of rights that maximizes benefits at low cost.  

Part II: Mechanisms for Transfer of Property  

Involuntary Transfers  

1. Conquest

Johnson v. M'Intosh:  (see above)

2. The Law of Finders

(Note:  Much of the significance of the following is as an exercise in aligning and distinguishing precedents.)

Armory v. Delamirie:  Chimney sweep boy finds jewel and takes it to a shop to have it valued, where the apprentice removes and takes the stones.  A finder of a chattel, though he does not by such finding acquire an absolute property or ownership, does acquire property rights enabling him to keep it against all but the rightful owner.

- The policy here is that found things should be used, and if finders' rights weren't protected, there would be constant fights and takings of found things.  

Bridges v. Hawkesworth:  Banknotes found on floor of store were lost rather than mislaid and therefore belong to the finder rather than the store owner.

- Policy here for mislaid chattels is to enable the true owner to regain possession.  (This policy limits against Armory.)

- Honest finders are supposed to make a public the find, but can keep if the owner doesn't come forward.  The binary choice here shows the bluntness of the CL.  

South Staffordshire Water Co. v. Sharman:  Ring found at bottom of muddy pool by employee of pool company, on that company's property was attached to or under the land, and in the control of the company, and thus belongs to the company, not the finder.  

- If SSWC simplemindedly followed Bridges, the rings would have belonged to finder rather than landowner.

- Distinguished from Bridges:  A store is a fairly public place, unlike the private land in SSWC. 

- An alternative would have been: When you find something as an employee, you find it for your employer. 

Elwes v. Brig Gas Co.:  If ancient boat discovered embedded in soil is a chattel (not a mineral), then it belongs to the long-term owner, who had a property right against all the world because the original owner could not possibly be found.

- This cuts against Bridges, even as reinterpreted by SSWC, because the private landowner gets possession.

- You could distinguish SSWC by talking about true embeddedness in the land, vs. just in the mud at the bottom of a pool.  

Hannah v. Peel:  P finds brooch, of which D had no knowledge, in D's house and turns it in to police.  Police give it to D after being unable to find the original owner.  D sells it and it is re-sold.  P: "I claim the brooch as its finder and I have a good title against all the world, save only the true owner (using Armory)."  D: "My claim is superior to yours because I am the freeholder of the land."  A man possesses everything that is attached to his land, but not necessarily things that are lying unattached on the surface of his land even though not possessed by someone else.  D had no knowledge of the thing, and thus didn't own the thing in the ordinary sense of prior possession; it was lost and found in the ordinary sense. (And P was not an employee of D.)

- If the Hannah court had simplemindedly followed SSWC's public/private rationale, they would have found for owner instead.

- P/finder will argue that A v. D is in his favor, B v. H is in his favor because the brooch was lost not mislaid, SSWC is distinguishable because there finder was an employee and because there the rings were embedded rather than just sitting there, and E v. BG is distinguishable because either (1) long term owner may still exist, or (2) brooch was not embedded in the land.

- D/owner will argue that A v. D and B v. H are distinguishable because here the land is truly private, SSWC is in his favor and was based on the truly private land rationale, E v. BG is in his favor especially because it gives possession to the long-term landowner (irrespective of possession), and because the brooch owner is very unlikely to be found.  

[McAvoy v. Medina:  P finds money in a pocket-book placed on a table in D's store.  Property lost in a store belongs to the finder, but property placed in a store and inadvertantly left behind leads to a responsibility of the store owner to return it to the leaver.  The finder has no right to such placed property.

- This is just the flip-side of Bridges, using the same rule.]

3. Prescription

a. Adverse Possession

General Requirements for Adverse Possession:

1) Exclusive possession (i.e. possession like an owner's).

2) Open and notorious possession (to provide notice to owner).

3) Continuous possession for the statutory period (so adverse possession is never purely a matter of CL).

and one of:

4a) Subjective hostility/bad faith claim of title (though not necessarily color of title).  

4b) Subjective good faith claim of title (the "English standard")

4c) Objective standard for whether there was a "constructive" claim of title

Van Valkenburgh v. Lutz:  P/Van Valkenburgh sues D/Lutz for eviction.  D counterclaims ownership on a theory of adverse possession.  For open and notorious possession not based on a written instrument, statute requires either protection of property by a substantial enclosure, or usual cultivation or improvement.  D grew vegetables on land and used some areas as a dump/storage.  D  did not improve or cultivate the land, nor did he enclose it.  He made no claim of title to the land by way of a written instrument - indeed in a previous suit he disavowed such a claim.  So D hasn't established the objective requirements for adverse possession.  Dissent:  Majority understates the extent of the cultivation of the property by D.  His actions amounted to a claim of title.  

- Inconsistently, majority employs a bad faith standard vis a vis the garage which D had always thought and claimed was his, but a good faith one vis a vis the unclaimed shack.

- Dissent told the cultivation story very differently: there were boundaries, there was substantial cultivation, D had no job but as a farmer for some time, the property had been cleared by D, etc.

Q: What is the rationale behind adverse possession?

1. Emotional attachment over time - This is closely related to:

2. Labor on land gives rise to a right to title

3. Reliance by adverse possessor (Singer's argument: when people become dependent over time on others' property, the law recognizes their rights.)

4. Reliance by non-owners: A large number of people rely on the status quo other than the adverse possessor.  This is reminiscent of Johnson v. M'Intosh.  Also neighbors have an interest in how you maintain your land.  

5. Quieting Title:  This is involves reliance by non-owners, but also prevents disputes and possible violence.  (This is like Armory's protection of possession rationale.)

6. Fit the legal world to the real world  (Howard v. Kunto)

7. Wealth maximization for society by (a) encouraging improvements to land and full land use.  Also by (b) enabling future sales (an economic efficiency arg.).

8. Sleeping on Rights rationale:  The law won't help people who don't assert their rights themselves - i.e. when a SoL has run.  

Q: Are these rationales sufficient?

- With a clear registration system 2, 3, 4, 5 and 6 would drop away.  

- Squatters will have received a lot of enrichment independent of gaining title.

- Contrary to the assumption behind 7, there are cases where leaving land alone is the best use of it over the short term.

- Quieting title could be done any number of ways: Land to gov't, or to the homeless.

- Redistribution could be done in a more defensible manner; adverse possession redistributes land to the agressive.

- Owner may have been paying property taxes all along.

- There are many contexts in which you don't lose your rights by sleeping on them, e.g. your right to vote.  

Replies:

- There may be a form of tragedy of the commons whereby if A lets his land lie, so will B, and C, and so on.

- Distinguish institutional rights vs. bill of rights-type rights.  The former are more apt for cutting off, because there are competing societal interests.  

Howard v. Kunto:  Surveyor's error leads to occupied plots not matching plots on paper.  Kunto, and a series of predecessors, have together lived on a plot of Howard's land contiguous with their own for in excess of 10 years, but only as a summer house.  Summer occupancy is sufficient for "uninterrupted" possession, since that was the ordinary use of the property.  There is no privity requirement between parties who thought they were passing title to a certain plot from one to another, but in fact were not.  To rule otherwise would would lead to an undesirable uncertainty as to land title.  All that is required for tacking is "some reasonable connection" between the parties.

- This case is partly about getting the legal description of the world to fit the actual distribution of control over the resources.

- Also important is Tacking:  The current possessor counts the time from the entry of the first person with whom they are in privity.  A one-day gap will mean there was no tacking, and the SoL must start from 0.

- Tacking focuses on the former owner.  It is supported by the sleeping on rights and quieting title rationales, but not the attachment rationale.

Note: There is no adverse possession of state owned land.  Also: Adverse possession SoLs differ from normal ones in that after they've run, you can't even use your "ownership" as a defense.  

(Adverse Possession of Chattels)

O'Keeffe v. Snyder:  D claims that pictures in museum in 1976 stolen from P in 1946 are no longer hers post-expiry of the 6-year SOL on actions for replevin.  P didn't register the theft of the painting.  Generally speaking, a thief acquires no title and cannot transfer good title to others regardless of their good faith and ignorance of the theft.  "The purpose of a statute of limitations is to 'stimulate activity and punish negligence' and 'promote repose by giving security and stability to human affairs.'"  The Discovery Rule provides that a cause of action will not accrue [and hence a SoL will not begin to toll] until the injured party has discovered (or should have discovered) facts which form the basis of a cause of action.  This rule applies to replevin of a painting; the COA accrues when P knows, or should know, of the COA including the identity of the possessor of the paintings.  Case remanded for finding of whether due diligence was satisfied.

- The Discovery Rule looks to the former possessor's behavior, and favors them over the current possessor if they have been diligent in pursuit of painting. Rationale: Protect owners, discourage trafficking by extending the SoL.

- The Normal Adverse Possession Rule looks to the current possessor's behavior, and favors them if they have had exclusive, open, continuous, adverse possession.  Rationale: Promote full use of chattels; quiet title for the benefit of the marketplace.

- The Entrustee Rule: someone entrusted with your property could sell it without your knowledge and create a full right in the buyer, though former owner could get restitution.  Rationale:  Protect buyers' interests, promote legitimate dealers, discourage art trafficking, and promote open market transactions. Someone is going to sue the seller so there are no more lawsuits than on another system.  There's a choice as to whether the new owner or the original should get the painting.  The painting is preferable because money can disappear through bankruptcy.  Also, you want sellers to have faith in the dealers they entrust paintings to, to eliminate dodgy dealers.  Sellers must choose dealers carefully, and buyers don't have to worry; sellers are in a better position to know about dealers, so this is reasonable.  There's a free market check which addresses the concern about dealers' selling in bad faith.  In Europe on an extreme version of this rule, even if thief entrusts to dealer, who sells to buyer, original owner can't regain possession.

- There could be a Registry System whereby registering a painting would lead to a strong presumption of diligence, and not registering to non-diligence. Owners would like this because being diligent would be easy.  Alternatively, there could be a buyers' registry system, which buyers would like - possession would be open and notorious after registering.  Or you could have both.  The market would like it in that it would quiet title, but not in that there would be an expense.  You might want owner's registering only to extend the SoL, since you wouldn't want the SoL tolled forever.  Buyers will like this system better than the plain Discovery Rule, because when they find no registration by seller, they know they have the presumption in their favor.

Problems: Paintings, unlike land, can be forged.  Also, unregistered paintings will not be saleable.  

New York has no real adverse possession, since SoL begins to toll only after adverse possessor's identity is known.  This is even easier for owners than the Discovery Rule.  NY cares most about ownership.  

- The fact that real property is easy to find makes it a much better candidate for adverse possession laws than chattels are.  The fact that paintings can be forged makes them an inferior candidate for registry to real property.

Note on Native American Graves Potection and Repatriation Act of 1990

Act has two components:

1) Repatriation:  (a) Federally funded entities having (b) sacred objects with (c) certain characteristics must be returned if requested.  A form of permanent ownership right is given to the Indian tribe.  Gov't claims the things belonging to federal museums and returns them.  

2) Ownership:  Things found on federal land after the Act belong to the tribe (so a limit is placed on the finder's law).  But this isn't applied retrospectively, because the government cannot give away what it doesn't own.

So neither 1 or 2 affect anyone's existing property rights, and thus don't constitute a taking.  

Pueblo of San Ildefonso v. Ridlon:  Artefact found by private party on federal land, and then loaned to federally funded museum.  Lower court finds object to be found before Act, so belonging to finder.  Lower court misapplied statute as limited to Indian tribe objects found on federal land after Nov. 1990, when really the statute applies to such objects and to objects held by federally funded museums as well.  

- This verdict is mistaken because the artefact was neither the property of a federally funded museum, nor found after the Act.  

b. Prescriptive and Implied Easements

A Licence is a revocable permission to commit some act that would otherwise be unlawful (e.g. to use someone else's land in some specified way).  

An Easement is a right acquired by the owner of one piece of land (the dominant estate) to use another's land (the servient estate) for a special purpose, such as to drive through it to reach a road; unlike a lease or license, an easement lasts forever.  

A Prescriptive Easement is an easement created from an open, adverse, and continuous use over a statutory period.  

A license is revocable; an easement is not revocable.  

Holbrook v. Taylor:  Roadway access to B's property crosses A's property.  Prior owner of A's property allowed B to use it, including to construct and use a road on it.  Use had not been adverse.  Because B's use was not hostile, there is no prescriptive easement.  However, where A permits B to use and improve A's property (and thus acquire an interest in the land), B's license to use that property becomes irrevocable by estoppel for so long a time as its nature calls for (or, Rest. 3: "to the extent necessary to prevent the licensee from being unfairly deprived of the fruits of the expenditures made by him").

- A license that can't be revoked is functionally identical to an easement.  

- Rationales: Fairness to B; pro-development (of B's own land).

- An alternative solution would be to require B to purchase an easement from A.  In such a case, B should start negotiating with A before he buys the land. Otherwise, once you have improved the land, you have given A a better bargaining position against you, since "sunk costs" are irrelevant to forward-looking decisions.  E.g.:  B buys house and sinks a lot of money into improving it.  An equivalent house would cost $10k, and improving the road would cost $100.  Here regardless of the amount of investment B has put into his house, the easement is worth $9.9k to him.  If he had negotiated for an easement to at the start, the easement would have been less expensive, since an equivalent house would have cost less.  (I'm not entirely certain that this was Benkler's point.)

Shepard v. Purvine and Henry v. Daulton:  These cases take the competing positions on license by estoppel.  Shepard says license by estoppel is good, since to require an easement negotiated in advance is annoying and embarassing.  The law should leave neighborly relations alone, only interveneing when there are problems.  Henry says that real estate transactions should always be made clear in writing in advance, or otherwise there will be conflict.  These cases take conflicting views of human nature.  

Local 1330, United Steel Workers of Americal v. United States Steel Corporation:  D/steel mill plans to go out of business, thus putting entire town out of work.  P/workers claim an easement-like property right in the company such that the company cannot leave their town in a state of waste.  Although there is precedent for a legislature to cap prices of a company where public interest is at stake, there is no precedent for a judicial order to a corporation to continue to operate two unprofitable plants.  Plant closures have occurred throughout US history, without hindrance from the courts or the legistlatures.

- Ps want an application of a doctrine like Holbrook's estoppel by reliance-and-improvement.  

- Ds argue (1) If a higher-paying employer came to town, US Steel would have no property right to prevent their workers from leaving.  So how could workers be said to have a property right in their jobs?  (2) In the long run, allowing such a right could have a detrimental market effect on employees by eliminating jobs, or creating an incentive to fire employees after 9.9 years.  (3) The courts are not the institutionally competent body to create such a system; in fact the legislature has considered and rejected alterations to the current system.  (4) Benkler likes the "it's mine" argument here.  

(Transfer of Private Property into Common Property)

Matthews v. Bay Head Improvement Association:   Private neighborhood association limits dry sand beach use to neighborhood residents.  The public's right to effectively use the wet sand beach (ending at the median high tide mark) requires the right to (1) access to that part of the beach, and (2) use of privately owned dry sand areas as reasonably necessary.  In this case, opening the property owned by the association by making membership in it available to the public will suffice to protect the public's right to the beachfront.  In other cases, the public's right of access and recreation should be protected in other ways.

- The roads and dry sand areas leading to the beach are owned by the association, which is deemed a "quasi-public" organization.

- Precedents:  Arnold said that wet sand is public, common property.  Avon said that recreation on the wet sand was permitted, and that where the municipality owned the dry sand, recreation there was permitted too.  Deal said that where the dry sand was not held by the municipality, it could nevertheless be used by non-residents of the town.  

- When courts take things, they say "you never really owned that thing to begin with," because they're supposed to be bound by precedent; here they are just "defining more precisely what it always meant to 'own beachfront property.'"

- A new case where reciprocal licenses between all beach-access-owners rather than an association might not be explicitly covered by this case, but you could argue that the point of Matthews was to provide the public with access.  The owners would try to distinguish themselves from public organizations.  

Carol Rose, "The Comedy of the Commons":  Custom is a medium through which a seemingly "unorganized" public may organize itself and act.  In some activities, like dances held on public squares, and industrial investments, the more participants, the greater return per participant.  There were similar scale returns with livestock grazing, cutting peat, and other such commons activities.  To charge individual users would harm everyone engaging in these activities, so the law recognizes a public right to avoid this "rent problem."  These properties were most valuable when used by indefinite and unlimited numbers of persons (e.g. by the public at large).  Recreation in parks and beaches, which leads to a better community, can perhaps be defended through similar arguments.  

- Rose starts a new understanding of the commons in economic terms, but not as tending towards failure.  There's a large, positive externality to the public but which doesn't benefit any particular person enough for them to pay for it.  So having a public commons is an economically efficient solution.  This is true for having free roads (economic benefits), dances, parks, etc.  This analysis is very influential in intellectual property.  So the commons is not always or generally tragic.  

- Some commons rules can be purely custom-based, e.g. where slow drivers keep to the right, even where a limited group doesn't own the commons (as it does in Ostram and the Lobsters).

- The Holdout Problem: where a private party demands payment that curtails the entire public value of everyone's using what is beyond his particularly useful path across the land.

- Eminent Domain: The government's power to pay you a non-negotiable amount to make you leave your property.

- Rose would say that the benefits of having a public beach in Matthews would be economically superior to having individual property rights to it.  

(Voluntary Transfers)

4. Gifts

Gruen v. Gruen:  Father tells son in a letter that he is giving him Klimt painting minus a retained life estate.  Son never takes possession until father's death, when step-mother challenges the validity of the transfer.  A valid inter vivos [i.e. not by will] gift requires (1) the intent on the part of the donor to make a present transfer, (2) delivery of the gift, either actual or constructive/symbolic, to the donee, and (3) acceptance by the donee.  The proponent of the gift has the burden of proof of each element.  (1) is satisfied, because father intended the gift to transfer some present interest (the remainder) - not merely to have effect after father's death.  (2) is a flexible rule applicable in light of convenience and the rule's purpose of avoiding mistakes by donors and fraudulent claims by donees; it would make no sense to require actual delivery of a chattel when a life estate is intended to be retained.  (3) When a gift is of value to a donee, the law will presume acceptance on his part.

- A present gift (minus the life estate), unlike a bequest by will, would not have been revokable.  

- The Delivery Requirement:  Delivery gives the donor the sense that an irrevokable transfer has taken place.

- Acceptance is important, because responsibilities may come with ownership.  But where there is no down side, acceptance is assumed.

- A Life Estate separates present possessory interest from title.  The Remainder is a present right to subsequent possession.  You can use a remainder for collateral for a loan now.

Why should the law recoginize gifts?

- Reliance: the ability to revoke a gift would lead to instability, and reduce the value of the gift as a commodity.

- We like the idea of gift giving, and want it provided for by law.

A "contract for a gift" (not enforceable) is different, because there is less reliance before transfer of possession, because a promise cannot be traded on, because the real world is like this, and maybe we don't want people to rely on a promise to make a gift.  

5. Sales

Rose, "Crystals and Mud in Property Law"

Hypo:  Owner O issues a grant of gift of house to friend F, but then regrets it and sells to buyer B1.  B1 sells to B2.  F recorded the gift, but the record office lost the record.  

Possible Rules:

- Reasonable Search Rule: Due diligence by new owner gives new owner title.  (A "muddy" rule)

- Torrens System Rule: Whoever the file in the registrar's office says has title has title. (A "crystal" rule favoring B2)

- First to File Rule:  (A crystal rule favoring F.)

- Other rules: Money over gifts, registry plus occupation...

Rose: On the crystal rules, there's generally a worry that the behavior of scoundrels or fools will lead to unwanted verdicts.  So there is a push toward muddy rules based on "good faith," etc.  But the costs of administration and the need for clarity in planning affairs push back toward crystal rules.  

"Overload": where a lot of bad instances are brought up.  

Mud gathers quickly where forfeiture is at stake.  

There are moral and efficiency arguments for both mud and crystals

Pro-mud: (Efficiency) Unfair results can drive people from the marketplace; importing social standards is efficient they are known by actors already; redistribution from the meek to the overbearing are economically inefficient transfers; (Moral) we don't want a society where life is brutish; we want a legal system that assumes people will treat each other with respect (similar to Shephard as opposed to Henry.)

Pro-crystals: (Efficiency) Ex-ante calculation is easier and leads to economic efficiency; (Moral) giving actors clear rules is a good thing and respects them

Rose (and Kennedy):  Sometimes we treat ourselves as rational, while sometimes we treat ourselves as always in relationships with others.  Both are true, and the law oscillates between treating us as the former (via crystal rules that respect our separateness) and the latter (via mud rules that reflect our desire to build a society in which people would like to live).  So the rules/standards dichotomy is deeply embedded in us.  

One promising approach would be to use rules more where people are in situations where they're likely to be in their "rational mode," and standards where they're unlikely to be.  

6. Death

What justifications are there for allowing individuals property rights?

Fairness

- to laborers

- to people who rely on property

- need

Efficiency

- aggregate efficiency

- security of investment/clarification of title (for market efficiency)

Security

- of reliers (the law should follow custom and those who rely on it)

- of society (prevent social unrest from seizings)

Autonomy

- zone of personal choice

Inheritance

What of the above justifications apply to inheritance?   Why shouldn't the government take a lot of A's property after she dies?

Keep in mind that there are two means of transfering property after death: Wills, and Intestate Succession.  

Fairness: reliance supports the former more than the latter; need isn't obviously implicated; labor doesn't apply. 

Efficiency might be damaged by a reduced incentive for the old to work, and make them spend an inefficient amount.  Clarification of title may not result from inheritance.  But it may be efficient in making people think long term.  

Security:  There wouldn't be reliance of children without inheritance laws.  

Autonomy doesn't apply after death, and particularly not to those who die without a will.  

Moral:  There is less of a basis for inheritance, especially intestate succession, than you might think.  Efficiency is the best basis.  

Trusts

Broadway National Bank v. Adams:  Lender sues to attach trust fund left to D by D's brother.  Creditor cannot reach Ps trust fund to collect on his debt, because the trust isn't really his property yet.  

This is a Spendthrift Trust:  Trustee holds and manages the money for beneficiary, who only receives the income; beneficiary cannot assign her equitable interest, nor can creditors attach it.  

A Revocable Trust is where the grantor reserves the right to terminate the trust and recover the corpus.  

- This ruling forces banks to look into the assets of potential borrowers.

- Note that the equities change when the creditor is a tort victim.

- In NYC a spendthrift clause is implied, and only 10% of the income of a trust can be garnished, unless it is shown that D can live on less than 90% of it.  

Shapira v. Union National Bank:  Father's will requires son to marry a good jewish girl, or the money goes to Israel in 7 years.  Will is valid; not unconstitutional, and doesn't unduely coerce son to marry too soon, nor to marry any particular person or unduely restricted group.  Israel clause shows that the will was not a punishment, but a positive endeavor to further Judaism in one way or another.

- Son argued that the clause was an unconstitutional and against policy.

- Ct. allowed it as only a partial restraint on mariage.  The right to receive property by will is not "a natural right" and thus not protected by the constitution. The real worry would be about restraints on mariage.  But here Daniel still had plenty of options.  If the will had required Daniel not to marry, this would have been against policy.  Mariage is a state of law, and the courts like to have such a legal entity.

- Note that the court imposes a value judgment here.  The law is willing to go some way in allowing some people to control others, but won't go for just anything.

- The Restatement rules about restraints on mariage is conceived on the background of a story with very particular conceptions of proper social roles. 

III. Building Blocks of a Property System: Varieties of Permissible Interests

Glossary:

Check "Future Interests Sheet"

Alternative Contingent Remainders:  E.g. "To a for life, then to B and her heirs if B survives A, and if B does not survive A to C and his heirs."  

Contingent Remainder:  A remainder that is either (1) given to an unascertained person or (2) it is made contingent upon some event occurring other than the natuiral termination of the preceding estates.  Contingent remainders are subject to a condition precedent.  "To A for life and then to the heirs of B," where B is alive.  

Defeasible Estates: These have no natural end, and are always followed by executory interests.  

Determinable Fee: A fee that might last forever, but might not (e.g. "so long as the property is used for church purposes.")

Disabling restraint:  A restraint that witholds from the grantee the power of transfering her interest.  

Divesting Executory Interest:  The interest that follows a vested remainder in fee simple; the last interest in "To A for life, then to B and her heirs, but if B does not survive A to C and his heirs."

Executory Interest: A future interest in a transferee that can take effect only by divesting another interest.  The difference between this and a remainder is that possession is taken only after the prior estate has been divested.  [A remainder follows an estate that has a natural ending, whereas an executory interest cuts short a potentially longer/infinite estate.]

Fee Simple Absolute:  The closest to "it's yours forever" that the common law allows.  But if owner dies intestate, it will escheat to the state.  All other estates are "carve-outs" from the FSA.  

Fee Simple Determinable:  A fee simple so limited that it will end automatically when some stated event happens.  

Fee Simple Subject to an Executory Limitation:  A fee simple that is automatically divested by an executory interest in a transferee upon the happening of a stated event.

Fee Tail:  A fee that descends to A's lineal descendants generation after generation, and expires when the original tennant in fee tail, A, and all of A's descendants are dead.  "...to A and the heirs of his body."  

Forfeiture Restraint:  A restraint whereby if the grantee attempts to transfer property, it is forfeited to another person.  

"Gift Over":  What happens after a life estate.  

Indefeasibly Vested Remainder:  One that is certain of becoming possessory.  "To A for life, then to B and her heirs." 

Life Estate:  

Possibilility of Reversion:  There is no such thing!

Possibility of Reverter:  A future interest remaining in the tranferor or his heirs when a fee simple determinable is created (or, technically, when a life estate holder creates another determinable upon the occurrence of an event).  The two estates must be of the same quantum.  These revert automatically - no re-entry is required.  

Remainder:  A future interest that waits until the termination of the preceding possessory estate, at which time the remainder moves into possession if it is then vested;  it is not required that the future interest be certain of future posession, only that it be possible for the interest to become possessory when the prior estate ends.  [A remainder follows an estate that has a natural ending, whereas an executory interest cuts short a potentially longer/infinite estate.]

Remainder Vested Subject to Divestment:  "To A for life, then to B and her heirs, but if B does not survive A to C and his heirs."  B has a vested remainder in fee simple subject to divestment; C has a shifting executory interest which can be come possessory only by divesting B's remainder.  (If the conditional element is incorporated into the description of the remainderman, then the remainder is contingent; but if, after words giving a vested interest, a clause is added divesting it, the remainder is vested.)

Reversion:  The interest remaining in the grantor, or in the successor in interest of a testator, who tranfers a vested estate of a lesser quantum than that of the vested estate which he has.  [It's an interest that remains after something has been carved out of the Fee Simple; no piece of dirt was necessary at common law.]

Right of Entry:  The interest remaining in the grantor, or in the successor in interest of a testator, who tranfers an estate subject to condition subsequent and retains the power to cut short or terminate the estate.  

Rule Against Perpetuities:  No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest.

Springing Executory Interest:  A future interest in a transferee that must divest the transferor in the future in order to become possessory.  

Shifting Executory Interest:  A future interest in a transferee that must divest or cut short some interest in another transferee in order to become possessory.

Vest: Either (1) fail, or (2) get into someone's pocket.  

Vested Remainder:  A remainder that is both (1) given to an ascertained person and (2) not subject to a condition precedent (other than the natural termination of the preceding estates).  The contrast class to a contingent remainder.  

Vested Subject to Open/Vested Subject to Partial Divestment:  E.g. where the remainder is created in a class of persons, one member of the class is ascertained, and there is no condition precedent.  "To A for life, then to A's children and their heirs," where A has one living child.  

1. Freehold Estates

c. The Life Estate

White v. Brown: Dec's will says "I wish White to have my home to live in and not to be sold."  Q: Does this convey a life estate with the remainder to be conveyed intestate succession or a fee simple absolute?   The presumption of the law is that a grant is a fee simple absolute.  There's also a presumption that the entire estate has been bequeathed if part of it has been.  The attempted restraint clause is inconsistent with the nature of the estate devised, and contrary to public policy. (Dissent: The evident intent of the will was to give a life estate with an (illegal) disabling restraint.)

- If dec. had wanted to create a life estate, she would have designated a recipient of the remainder.

- Ambiguity: Does "to live in" mean (1) it's a life estate, or (2) it can't be sold?

- The majority is more in favor of magic words, while the dissent is concerned with intent.

- There were no verbal grounds for interpretation of the will as including a forfeiture restraint, which would have been legal, and closest to White's intent.  

- A's life is the Measuring Life of the life estate.  

3 things to note from this case:

1) The structure of the life estate.

2) The importance of magic words.

3) Courts' preference for fee simple absolutes.  There are concerns with restraints on responding to the market, and dead-hand control.  

Also note that historically, free marketization once was justified by the dispersion of social wealth, unlike with the Homestead Act, where restraints on alienation were designed to protect the dispersal of wealth.  

Baker v. Weedon:  Dec. leaves life estate to second wife, Anna, with remainder to grandchildren.  Impending highway construction nearby has increased the value of the land.  Anna wants present sale to provide herself with an income.  Lower court found for Anna because present use of the land was very inefficient.  Lower court erred because the land's value of the land is likely to increase, so a present sale would greatly harm the remaindermen and because the grandchildren had a personal attachment to the land.  But partial sale ordered to provide for Anna's reasonable needs.

Hypo:

A (old guy) has life estate in land with remainder in B.  Highway is being constructed in 5 years.  Land now is worth 168k, but will be worth 336k in five years.  A FSA owner would wait and sell land in five years to maximize economic gain.  

There would be no gain in efficiency, because the land would be used the same way whether sold now or later (Efficiency is an aggregate social value.); the only difference would be in distribution.  

There's a question of fairness, because the old guy needs the money, but the remaindermen have an interest as well.  

The Law of Waste:  A should not be able to use the property in a manner tha ureasonably interferes with the expectations of B.  This responds to the economic inefficiency of the split of interests between the present possessor (maximize present profits) and the remaindermen (maximize future profits).  Neither party is in favor of efficiency.  

Note: This case is worded as between "Anna" and "Mr. Baker."

Hypo: O conveys Goldacre to A for life, then to B.  O has been mining 500 pounds of gold per year.  A wants fast mining; B wants slow mining.  

Possible rules:

1) A gets an absolute right

2) B gets an absolute right

3) Waste Rule (Baker v. Weedon): An independent decision maker decides.

4) Open Mines Doctrine: Things should go on as they have been.  (This is the law.)  

Issues:  Bilateral Monopoly problem: on (1) and (2), negotiations could fall through because the parties may lie to each other.  

(1) and (2) will be inefficient because of over and under mining (due to transaction costs).

(3) allows flexibility over time (e.g. where farmland becomes better used as mining land).  

(4) The longer the life estate is, the less this solution will track efficiency.

DK suggests that equitable life estates (where a trustee gets the land for A's life for A's benefit, then to B) are more efficient than legal life estates.  The trustee has a duty to both A and B.  

d. Defeasible Estates

Mahrenholz v. Country Board of School Trustees: School case indeterminate between a fee simple determinable with a possibility of reverter (Marenholz) or a fee simple subject to a condition subsequent with a right of entry (School).  (See 3/1/01 notes.)  

- Ct. finds for Marenholz.  

- Neither a possibility of reverter not a right of entry for condition broken is transferable during life.

- The presumption favors FSSCSs over FSDs, because if its the latter, people with no interest on the land will sit on it as adverse possessors, and the state of the law will not match things as we see them.

Remember: 

(1) There are two significantly different kinds of defeasance.

(2) Neither can be transfered during lifetime (at common law, anyway).

(3) There's no difference for adverse possession between the two, although you'd think there would be - i.e. the school is considered in adverse possession in 1973 even though they have the title.

(4) There's a presumption in favor of FSSCSs - this is like a preference for restrictive covenants - the possessor has the fee if legally possible.  

2. Future Interests

a. The Catalogue of Interests (see Glossary above)

b. The Rule Against Perpetuities

(p. 291): "No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest."

(See yellow pages.)

Brown v. Independent Baptist Church of Woburn:  Will leaves property to church so long as it is used as a church, then to certain legatees; the residue of unbequeathed property devised to those same legatees.  Church's estate was a determinable fee, since it might last forever, but was not an absolute fee, because it might (and did) automatically expire upon the occurrence of a stated event.  The specific executory devise was void as against the Rule Against Perpetuities, since the church could remain a church for longer than any measuring life + 21 years.  The possibility of reverter, then, passed to the same people through the residuary devise, since the Rule Against Perpetuities does not apply to reversionary interests of this type (i.e. including possibilities of reverter).  

Residuary Clause:  The clause whereby you give out all the things left that you didn't give already.  

Remember:

(1) When the Rule Against Perpetuities strikes out a clause, the property may end up belonging to someone the decedent didn't intend it to.  

Central Delaware County Authority v. Greyhound Corp.:  Deed selling property to county includes clause allowing seller to take back title in exchange for purchase price if goverment no longer used land for public purposes.  Lower court finds deed to be an option, but not invalid on Rule Against Perpetuties grounds, because that would contravene public policy (by preventing donation of land to the government.)  Following Rest, when a conveyance could be construed as either (1) a possibility of reverter or power of termination, or (2) an option to repurchase, the latter construal is prefered.  This furthers the protective policy underlying the rule against perpetuities, and accords with the law's preference for covenants over conditions.  But the Rule Against Perpetuities is a "peremptory command of law," and therefore cannot be negated by policy considerations.  Perpetuties are bad because they isolate, take out of commerce, remove from the market, and halt improvements to and construction on the land; they prevent the land from answering the needs of growing communities.

- Note: If this had just been written as a fee simple with a possibility of reverter, the Rule Against Perpetuities wouldn't apply, since the future interest was in the grantor.  If it has been a FSSCS, it wouldn't have been subject to the RAPs either.  But it was, because an option to repurchase was given.  Options to repurchase are future interests, not present interests, like those above.  This K should have been written as a FSSCS with a right to re-enter, but with an additional section saying that payment was required upon re-entry.  

- Grounds for the Rule Against Perpetuities are listed on p. 303.  

- RAPs is intended to defeat intentions.  

- Property law is more about regulating behavior (i.e. limiting it to choices within certain bounds) than Contract law, which is more about enabling you to do what you want.  

3. Nonpossessory Interests

Easements, Real Covenants, and Equitable Servitudes

Servitude:  A charge or burden on an extate for another's benefit; e.g. easements, covenants, profits, and licenses.  

Easement Appurtenant: An easement that is always sold with the land.  The courts prefer this kind of easement.

Easement in Gross: An easement that goes with a person.  Not prefered.  (3/11/01)

a. Creation of Easements

Willard v. First Church of Christ, Scientist:  A sells to B land with the reservation that it can be used as church parking during services.  Lower court disallows such a reservation.  Parties' intents as manifest in their conveyance documents should be respected, and these parties intended a reservation.  

Implied Easements and Easements by Necessity

b. Scope of Easements

Brown v. Voss:  (Parcels A, B and C case) D buys property adjoining the lot on which his home is located, and begins building on it.  P sues for an injunction banning D's use of the road crossing P's property to access the new lot, even though D had an easement for the use of the old lot, and wouldn't be using the road any more than he had been already.  The extent of the right acquired by an easement created by an express grant is to be determined by the intent of the terms of the grant properly constued to give effect to the intention of the parties.  As a general rule, an easement appurtenant to one parcel of land may not be extended by the owner of the dominant estate to other parcels owned by him, whether adjoining of distinct tracts, to which the easement is not appurtenant.  But whether an injunction should be granted barring P from using the easement is another matter, left to the discretion of the trial court, which, on strong facts, rejected the plea for injunction.  

Presault v. United States:  P owns three lots crossed by railroad tracks, which might be on easements or on fee simple-owned property.  (1) Conveyances forced by government in favor of railroads are construed in as limited a way possible, so here an easement, not a fee simple, was conveyed - in spite of language much to the contrary in the third of the the deeds.  (2) [Dicta] The use of a railroad easement as a path for hikers and bikers is not reasonably foreseeable at the time of the establishment of the easement, and is very different in degree and nature of the burden on the estate.  (3) Removal of tracks from a railroad easement constitutes abandonment, even if bridges are left intact and fees are collected for crossing licenses.  

c. Real Covenants and Equitable servitudes

i. Background

Negative Easements

Covenants Running with the Land

Tulk v. Moxhay: ...

ii. Creation of servitudes

Sanborn v. McLean:  ...

Neponsit Property Owners' Association, Inc. v. Emigrant Industrial Savings Bank:  D purchases land at a judicial sale, which is subject to a covenant for upkeep of the neighborhood expressly described as "running with the land."  Ps sue to foreclose on land.  Regardless of parties' intent, there is a real covenant running with the land iff (1) it appears that the grantor and grantee intended that the covenant should run with the land, (2) it appears that the covenant is one "touching"  or "concernning" the land, and (3) it appears that there is "privity of estate" between the promisee or party claiming the benefit and the promisor or party who rests under the burden of the covenant.  As a general rule, a covenant to do an affirmative act, as distinguished from a covenant merely negative in effect, does not run with the land; but there are exceptions, including some where money must be paid by landowners.  Another test: A covenant which runs with the land must affect the legal relations of the parties to the covenant as owners of particular parcels of the land.  Another test: Does the covenant in purpose and effect substantially alter the legal rights which otherwise would flow from ownership of land and which are connected with the land?  Based on the latter tests, the covenant here does run with the land.  A second issue is that the Property Owners' Association is not a land owner, and thus is not in privity with the realty company.  But equitable considerations allow enforcing the covenant as if they were, since the covenant was designed to benefit the landowners, and the Association is their representative in a corporate guise.

iii. Covenants and the exercise of sovereignty by private parties

Negative Covenants restricting use do touch and concern land, and thus may be enforced against successors.

Affirmative Covenants are less often enforced because this requires supervision, imposes a large personal liability on the successor, and resembles a feudal service or perpetual rent.

Shelly  v. Kraemer:  New, black property owners forced by MI and MO SCs to vacate on the basis of a restrictive covenant barring non-Caucasians.  14th Ammendment's equal protection of right to property applies only to actions of the states, not to privately formed agreements.  But when state courts enforce these agreements, they violate the Ammendment.

Fair Housing Act

iv. Termination of covenants

Western Land Co. v. Truskolaski:  D/developer sells subdivisions with a residential restrictive covenant, then 38 years later is sued to enjoin his building a shopping mall.  In spite of development, restrictive covenants are still enforceable if the original purpose of the covenant can still be accomplished, and the covenant is still of substantial value to those homeowners living within the subdivision - even if the land would be of more value if used otherwise.  (Changes in city zoning cannot override privately-placed restrictions/covenants unless they make compliance with the servitude illegal).  A covenant can be abandoned or waived, but only if violations of it constitute general consent by the property owners; abandonment requires violations so general as to frustrate the original purpose of the agreement.

Rick v. West:  D blocks construction of a hospital in spite of the idealness of the site near her residence (which was sold to her subject to a covenant created by P).  Restrictive covenants will be enforced unless unconscionable or opressive.  No "balancing of the equities" can make P's greater vs. D's.

Restatement 3rd of Property 7.10:  Servitudes  

(4. Non-freehold Estates was skipped)

5. Concurrent Estates

Glossary:

Tenancy in Common:  Where A and B have separate, but undivided transferable interests in the property.  

Joint Tenancy:  A and B both own the property, but if A dies, then B owns all of the property.  4 unities all required: Time, Title, Interest and Possession.  Transfer of one party's interest destroys the joint tenancy and creates a tenancy in common.  

Tenancy by the Entirety:  Only between marrieds (except in Hawaii); requires 5 unities.  The couple holds the property as one person at common law - both are seised of the entirety.  Any conveyance must be by both, and, unlike a joint tenancy, neither party alone can get a judicial partition of the property.  

Riddle v. Harmon:  Dec. attempts to convey the interest from her joint tenancy with her husband to herself as a tenancy in common, in order to avoid the property's ending up belonging to her husband.  The effect of destroying a joint tenancy can be achieved through a straw man third party, or by a trust, and the rule against conveyances to oneself serves no purpose anyway, so unilateral severance of a joint tenancy without third party conveyance is hereby  allowed.  

Delfino v. Vealencis:  Ps and D have a tenancy in common, on which D lives and has a business.  Ps want to sell the land, and D wants it partitioned.  Trial court finds, based on a committee report, that the land can't be partitioned without material damage to the parties.  A partition by sale is an extreme measure orderable only when (1) the physical attributes of the land are such that a partition in kind is impracticable or inequitable, and (2) the interests of the owners would be better promoted by a partition by sale.  The burden to show (2) is on the party requesting partition by sale.  In this case, especially considering that only D has lived on the lands and gains her livelihood from her business there, the overall interests weigh in favor of partition, even though this yields less gain to Ps.  (Note: In spite of the stated preference for partitioning, decree of sale in partition actions are ordered in the great majority of cases, either because of agreement, or because it is deemed the only fair option.)

Sawada v. Endo:  Married D has car accident injuring Ps.  No insurance.  After a claim is filed (but before it is served), D and his wife convey their house to their sons.  Ct finds for Ps, but they can't collect.  Ps sue that the conveyance to the sons was illegal, and that they should be granted a lien on the house.  D's house was held in tenancy in the entirety; each own the entire property.  According to Hawaii's new rule, an attempted conveyance by either spouse alone is wholly void, and the estate may not be subjected to the separated debts of one spouse only.

Uniform Marital Property Act, The Community Property System, and Termination of Marriage by Divorce

In re Marriage of Graham:  W supports H while he gets his MBA, then claims a share of it on divorce as jointly owned property.  Property includes things  that can be transferred, are not personal to the holder and do not terminate on the death of the owner.  An MBA is an intellectual achievement that may assist in the future acquisition of property.  W could have had money contributed to the cost of the MBA taken into consideration in a calculation of maintenance.  (Dissent:  In other contexts, e.g. wrongful death tort suits, the law is willing to take increase or decrease in future earnings into damages calculations.  Here W was in fact not eligbile for maintenance, because she could support herself.  So the court should not be hindered by a narrow definition of "property" and thus not award the real equitable share to W.)

Elkus v. Elkus (NY):  H/D supported W during her growing singing career by coaching, photographing, raising kids, and sacrificing his own career.  He asks for a share of P's "career and/or celebrity" as marital property subject to equitable distribution.  To the extent that the defendant's contributions and efforts led to an increase in the value of the plaintiff's career, this appreciation was a product of the marital partnership, and, therefore, marital property subject to equitable distribution.  Things of value acquired during marriage are marital property even though they may fall outside the scope of traditional property concepts.  Celebrity statuts is marital property, as "there is no rational basis upon which to distinguish between a degree, a license, or any other special skill that generates substantial income."  It is the nature and extent of the spouse's contribution rather than the nature of the career that should determine the status of the enterprise as marital property.

Oldham, "Putting Asunder in the 1990s":  

IV. Ownership and Control Over the Use of Property

1. Judicial Boundaries

(The Meaning of Ownership:)

Hohfeld, "Some Fundamental Legal Conceptions as Applied in Judicial Reasoning":  Contrary to common belief, the dual categories of "rights" and "duties" are not adequate for the purpose of analyzing all legal interests.  Privileges and rights-in-the-narrow sense are often confused:  A can have the right to eat the salad, which is the same thing as B, C, and D's not having the privilege to eat the salad; but that's different from where A has the privilege to eat the salad, which can co-exist with B, C and D's having that privilege too...A  (legal) power is to an immunity as a right is to a privilege.  

a. The Right to Exclude (Privilege to Enter)

State v. Shack:  Land owner refuses health services worker and lawyer access to migratory farm workers working on his private property.  Under New Jersey law, the ownership of real property does not include the right to bar access to governmental services available to migrant workers and hence three was no trespass within the meaning of the penal statute.  Property rights are limited by the end of serving human values, and thus cannot include dominion over the destiny of persons the owner permits to come upon the premises.

Cohen, Property and Sovereignty:  

Pruneyard Shopping Center v. Robbins:  Ps distributing fliers on private property of shopping mall are told to stop, and sue.  Where there is a state constitutional or statutory provision construed to create a right to the use of private property by strangers, a landowner's 14th Amm. right to property are not infringed by fliering on such property.  (Concurrence:  The overturned precedent of Logan is the best precedent in its holding that the 1st and 14th Amms prohibit states' using their trespass laws to prevent the exercise of expressive activities on privately owned shopping malls, at least where those activities were related to the operations of the store at which they were directed.  States can overrule common law so long as they don't overrule "core" common law rights without a compelling basis.)

Patricia Williams, "Spirit Murdering the Messenger: The Discourse of Fingerpointing as the Law's Response to Racism":  

Waldron, "Homelessness and Freedom":  As private ownership of land increases, and especially as the sorts of activities permitted on public land decreases, the homeless either have no legal place to exist, or to perform the normal, necessary activities that most people do at home.  Freedom is bounded not only by general prohibitions, but also by particular prohibitions, and property laws fall into the latter class.  Without a home, a person's freedom is his freedom to act in public places governed by common property rules.  That is the difference between our freedom and the freedom of the homeless: for the homeless, prohibitions of certain public actions are prohibitions of those actions altogether.  

b. Right to Quiet Enjoyment; Nuisance; Privilege to Use One's Property as One Wishes

Private Nuisance:  [Intentional and] Unreasonable interference with the use and enjoyment of land, [or interference which is the unintentional result of negligent, reckless, or abnormally dangerous activity.]  

Public Nuisance:  An act that interferes with general community interests or the comfort of the public at large.  

"Unreasonable" in the nuisance context does not invite a social benefit/cost analysis, but rather "concerns the level of interference that results from the conduct - particularly, whether the interference crosses some threshold that marks the point of liability"(p. 479).  

Morgan v. High Penn. Oil Co.:  Oil refinery nuisance.

Estancias Dallas Corp. v. Schultz:  Loud air-conditioning system.

Arkansas Release Guidance Foundation v. Needler:  Half-way house filled with former prisoners including at least one sex offender which caused surrounding property values to decrease constitutes a nuisance.  

Boomer v. Atlantic City Cement Co.:  Big cement company sued by nearby farmer for pollution nuisance.  Permanent damages in exchange for a servitude awarded, rather than injunctive relief.  Normally the rule is that "although the damage to the plaintiff may be slight as compared with the defendant's expense of abating the condition, that is not a good reason for refusing an injunction."  But here the difference in expense is enormous.  If permanent damages are calculatable, they are "allowed where the loss recoverable would obviously  be small as compared with the cost of removal of the nuisance."  (Dissent: An injunction should be granted.  The majority is permitting future pollution unabated, and is telling the company that they can harm their neighbors so long as they pay a fee for it.)

Suggestion: Permanent damages (instead of injunctive relief) should be granted where a bargain wouldn't be reached efficiently otherwise.  (But: Here bargaining might have cost the company a huge amount of money.)  

2. Private Regulation - Homeowners' Associations

Nahrsedt v. Lakeside Village Condominium Assn., Inc.:  Woman sues to be permitted to have innocuous cats in a condo that doesn't allow them.  Restrictions in common interest residential developments must be uniformly enforced unless P/owner can show that the burdens substantially outweigh the benefits of the restriction that it should not be enforced against any owner.  The test is reasonableness for rules enacted post-original deed; the original restrictions and those entered at the registrar's office are reasonable per se.  Courts should not in either case consider the specific facts of particular violations, but rather only whether the rule in general is unreasonable.  (Dissent: Pet limitations fray the social fabric.)

"Woman Faces Fine for Kissing Her Date":   

Ellickson, "Cities and Homeowners Associations":  

Frug, "Cities and Homeowners Associations: A Reply":  

Ellickson, "A Reply to Frug":  

Egan, The Serene Fortress (NY Times):

3. Municipal Regulation - Zoning

Village of Euclid v. Ambler Realty Co.:  P's property is subject to new zoning legislation that prevents him from using it for the profitable industial use he intended.  Suit is based on 14th Amm deprivation of liberty and property "in the appellee by attempted regulations under the guise of the police power, which are unreasonable nad confiscatory."   It's up to the municipality if it wants to impede the flow of industry around outer Cleveland; a ban on apartment buildings has merits: fire safety, less traffic, less noise, and a better environment to raise children.  So the restrictions narrowly at issue here have sufficient cogency to preclude being overturned as unconstitutional for being "clearly arbitrary and unreasonable, [or] having no substantial relation to the public health, safety, morals, or general welfare."

Southern Burlington County NAACP v. Township of Mount Laurel:  Township's zoning laws make the construction of low and middle income housing virtually impossible.  Municipalities must, by use of their land use regulations, presumptively make realistically possible an appropriate variety and choice of housing.  More specifically, presumptively it cannot foreclose the opportunity of hte classes of people mentioned for low and moderate income housing and in its regulations must affirmatively afford that opportunity, at least to the extent of the municipality's fair share of the present and prospective regional need therefor.  Zoning power is a police power of the state (delegated to local authorities), and thus must be restricted by considerations of the impact of regulations external to the borders of their one particular municipality.  Regulations that effectively limit the number of children in the municipality in order to minimize eductaion costs are a particularly obvious instance where Laurel contravened the general welfare.  Mount Laurel permits only such middle and upper income housing as it believes will have sufficient taxable value to come close to paying its own way.  ML's "zoning ordinance is presumptively contrary to the general welfare and outside the intended scope of the zoning power."  Once this "facial showing of invalidity" has been established, the "procedural presumptive requirement" makes the burden shifts to Ds to show that they have reasons for their actions and non-actions.

Schill, "Deconcentrating the Inner City Poor":  Concentrated ghetto poverty leads to persistent joblessness, teen pregnancy, school dropouts, drug abuse, and crime.  It is partly caused by the movement of jobs from inner cities to the suburbs away from low-skilled workers, and the inadequacy of transportation to the suburbs.  Addressing this problem by ghetto enrichment hasn't worked because it is fighting market forces favoring suburbs' space, workforce, and access to markets.  Deconcentration of ghetto populations is a more promising approach to the problem of spatial mismatch between jobs and people, and to alleviating concentrated ghetto poverty.  Benefits: Proximity to information about jobs, access to jobs, alleviation from the cost of concentrated ghetto poverty to individuals and to the nation as a whole.  Problems:  Lack of affordable suburban housing because of zoning.  Suburban land use regulations are inefficient because they lead to monopoly zoning, they restrict supply, they limit competition for low-cost housing dollars, and they concentrate ghetto poverty, which leads to increased costs for everyone.  The Mount Laurel III marks a move in New Jersey toward enrichment and away from deconcentration, which is a bad thing.  Moving to state-based education funding rather than county-based would remove one of the main incentives to exclusionary suburban zoning.  

Village of Belle Terre v. Boraas:  

Frug, "The City as a Legal Concept":  Autonomy in city governments is desirable to make the individual participation in government necessary for real freedom more possible and more likely.

Criticisms and Alternatives to Zoning:  

V. Property Law as Background Rules for Markets:  Landlord-Tenant law and the Market for Shelter

(1. The Leasehold Estate (skipped))

2. The Revolution in Landlord-Tenant Law

Rabin, "The Revolution in Residential Landlort-Tenant Law: Causes and Consequences":  From 1968 to 1973 there was a complete change in all different aspects of landlord/tenant law from strongly favoring the landlord to strongly favoring the tenant.  

Kennedy, "The Stakes of Law, or Hale and Foucault!":  A basic reason for the invisibility fo the distributional consequences of law is that we don't think of ground rules of prohibition.  Hohfeld tells us that the legal order permits uas well as prohibits, in the simple-minded sense that it could prohibit, but judges and legislators reject demands from those injured thta the injurers be restrained...Once there is a legal system, the choice of any particular set of background rules is a choice of a set of distributive outcomes (whether achieved through many rules or only a few).  Background rules which do not play an obvious role in a dispute may nonetheless be very determinative of the outcome, since they may affect the various parties' bargaining strength by improving or eroding their BATNA.  

(3. Rules Regulating Exit (skipped))

4. Rules Regulating Investment in Maintenance During Term of Lease

(a. and b. skipped)

c. The Implied Warrant of Habitability 

Hilder v. St. Peter:  P rents abhorrent apartment from D, who promises to repair, but never does.  The state of disrepair of the flat substantially reduced the value of the leasehold from the agreed rental value, thus constituting a breach of the implied warranty of habitability.  LL/tenant law has evolved: tenants enter leases today for housing not land, tenants are less technically and financially able to repair things than landlords, tenants are in an inferior bargaining position.  "We now hold expressly that in the rental of any residential dwelling unit an implied warranty exists in the lease, whether oral or written, that the landlord will deliver over and maintain, throughout the period of the tenancy, premises that are safe, clean, and fit for human habitation."  This warranty cannot be waived, nor can risk be assumend by the tenant.  Damages include difference in value, discomfort and annoyance, some abatement of rent witheld due to defects, expense of repair, and punitive damages.

Retaliatory Eviction:  Some Js say no eviction for 90-180 days after a tenant's habitability complaint unless landlord proves just cause.

Posner, Law and Economics:  Economic inefficiencies of subsidy programs for the poor often end up hurting the poor, or at least not efficiently alleviating poverty.  Reasons: decreased incentive to work and inefficent allocation of resources (e.g. overallocation of free legal services to the poor which leads to overuse by the poor, increased legal costs of richer landowners as a result which ends up with higher rents for the poor, and more generally less expenditure on items more necessary to the poor).  The Warranty of Habitability will raise the cost of providing rental units for the poor, while increasing demand for those units  from the middle class.  So there will be less low income housing, and it will come at a higher price.  

Kennedy, "The Effect of the Warranty of Habitability on Low Income Housing: 'Milking' and Class Violence":  

"Milking":  Allowing tenement housing to deteriorate and become uninhabitable at a rate that outstrips construction of new housing; or: reducing maintenance below the level necessary to keep a building in existence as a residential unit.  Milkers think that reduced maintenance will not greatly affect rents, and that building lives will not be greatly affected, so they save on maintnenance costs.   

Thesis: Enforcement of a nondisclaimable warranty of habitability in leases of low income urban housing might, under particular market and institutional circumstances, benefit low income tenants at the expense of their landlords.  

Selective enforcement of the warranty of habitability whould be against milkers in low income areas, since this is where serious undermaintenance occurs.  

The supply of low income housing comes from "filtering", not from new construction.  As filtering occurs, the value of a particular house decreases, because its gross and therefore its net income will decrease.  

It will sometimes be rational for a landlord to begin to mild a building before the rent roll has fallen so far that rent will not cover maintenance (plus taxes, insurance, and normal profit).  In such cases, a warranty of habitability should be enforced to prevent this behavior.  

As buildings deteriorate, milking costs will decrease because poorer tenants will pay less for amenities, and because the cost of abandonment will be reduced. So there is an incentive to milk earlier.  

Milking will lead to shorter building life spans than would exist with a warranty of habitability, and less housing stock than would exist with a selectively enforced warranty.

Warranties should be enforced until the point where the landlord would otherwise walk away, since the building would no longer be profitable at all.  Only then should the warranty cease to be enforced.  This will first extend the life of the buildings, through maintenance, and then through non-existent maintenance costs.  Also warranties should not be enforced for those buildings in which enforcement would force them into a higher rent bracket (thus reducing the stock of low-income housing).  

Mainstream critiques of Posner's approach:

1) Transaction costs may be preventing consumers from getting what is in fact their preferred outcome of warranted premises.

2) There may be positive externalities to a warranty of habitability

3) There may be a paternalist case for a warranty's eliminating bad units, having increased population densities in better conditions, and having long-term beneficial effets on poor families.

4) It is simply wrong to say that "the poor" as a group are made worse off by imposition of a compulsory term, since some such terms take from the rich and give to the poor, some the reverse, and some take from both.

5) It may be that landlords have nowhere else to go, and the poor are so poor that they can't pay more for increased ammenities.  

Part IV: Property as a civil right against government regulation: Takings

Eminent Domain and the origins of property as a civil right

Eminent Domain is the power of government to force tranfers of property from owners to itself.  

Public Use

Hawaii Housing Authority v. Midkiff:  In Hawaii, a very large percentage of the land was concentrated in the hands of a very few, for historical reasons.  Legislature sets up an involuntary transfer system whereby land can distributed, but without the heavy tax burden that the landowners complained prevented their selling.  App. ct says that the act could not pass the scrutiny of the Public Use Clause.  The Public Use Clause of the 5th Amm. does not prohibit the State of Hawaii from taking, with just compensation, title in real property form lessors and transferring it to lessees in order to reduce the concentration of ownership of fees simple in the State.  Courts' role in reviewing whether legislative acts - even those the means of which involve a property transfer from an owner to a private actor - is very narrow in scope; it won't be exercized if the "legislature could rationally have believed" that the act would promote its objective."  Legislatures (whether state or federal) have more institutional competence to determine what is in the public's interest.

Poletown Neighborhood Council v. City of Detroit:  Detroit plans to condemn an unblighted, non-slum residential neighborhood in order for a GM plant to be built.  Ds argue that the plant will alleviate economic distress and unemployment faced by the area.  The benefit to be received by the municipality invoking the power of eminent domain is a clear and significant one and is sufficient to satisfy this Court that such a project was an intended and a legitimate object of the Legislature when it allowed municipalities to exercise condemnation powers even though a private party will also, untimately, receive a benefit as an incident thereto.  The public benefit was neither speculative, nor marginal.  (Dissent #2:  GM held Detroit hostage by threatening to build its new plant in the Sun Belt, and controlled the whole legislative process; the real issue here is whether the government has the right to expropriate property from those who do not wish to sell for the use and benefit of a strictly private corporation.)

Evolution of Regulatory Takings

Pennsylvania Coal Co. v. Mahon (1922):  P sues to prevent mining under his land by D which will cause a subsidence in P's property.  P had conveyed a contractual right to do so, but then a Penn statute was enacted which barring such mining.  Q: Is the statute a taking?  (Holmes:) There's no particularly public issue at stake here, because it only applies to rights as between two private owners, and it offers no protection of public safety.  But the statue effects a great taking, by purporting to abolish an entire, very valuable land estate.  The Act cannot be sustained as an exercise of police power, so far as it affects the mining of coal under streets of cities in pliaces where the right to mine such coal has been reserved.  Property may be regulated to a certain extent, but if regulation goes too far, it will be recognized as a taking;...this is a question of degree - and therefore cannot  be disposed of by general propositions.  (Dissent (Brandeis):  Landowners cannot use land so as to create a public nuisance, and past harmless use may become future nuisance...Restrictions to protect the health, safety or morals form dangers threatened are not takings.  Restrictions upon use do not become inappropriate as a means merely because they deprive the owners of the only use to which the property can be profitably put; and restrictions which could be effected by purchase aren't ipso facto unconstitutional when effected by regulation.  The regulation only affects relations between private individuals because single owners would never mine to an extent where surface property collapsed - so there was a public safety purpose.

Categorical tests:  Permanent physical occupations are always takings; nuisance-control measures are never takings.  

Penn. Coal is more concerned with degrees.

Holmes' test is the "Diminution-in-value" test.  

Brandeis attacks this test:  "Diminution-in-value" relative to what?  

Keystone Bituminous Coal Association v. DeBenedictis:  Penn. legislature passes a law very similar to the Kohler Act of Penn. Coal.  Unlike the Kohler Act, here (1) legisl. has acted to arrest what it perceives to be a signimicant threat to the common welfare, (2) there has been no claim that the act prevents profitably engaging in mining, (3) here the legislature explicitly was attempting to further the public interest, (4) the law is consistent with Holmes' "reciprocity of advantage" test (as between individuals' use of property and the public interest??), (5) petitioners have failed to show a diminution of value under Penn. Coal (balancing the value taken away from the property with the value remaining therein [Note: the latter is very nebulous; is it the coal, the whole parcel, all the property of the owner...?  (Penn Central says "the parcel as a whole")]), (6) the fact that there happens to be a "support" estate in Penn. that this would completely wipe out is a concern based only on "legalistic distinctions within a bundle of property rights."  (Dissent: Penn. Coal should control this case.)

Penn Central Transport Co. v. City of New York:  Grand Central Station declared a monument.  Owners apply for permission to build a gigantic skyscraper on top of it, and two proposals are turned down.  CANY affirms verdict of no taking, because "the law had not transferred control but only restricted it." USSC affirms:  This court has been unable to develop any "set formula" for determining when "justice and fairness" require that economic injuries caused by public action be compensated by the government, rather than remain disproportionately concentrated on a few persons; particular circumstances are often dispositive.  Factors: (1) economic impact on the claimant, esp. the extent of interference with her investment-backed expectations, (2) nature of the gov't action as a physical invasion by gov't or merely a public program adjusting the benefits and burdens of economic life to promote the common good.  P's merely being prevented from exploiting a property interest that they had believed was available for development  does not suffice for a taking.  The second issue of whether eminent domain compensation is required depends more narrowly on the impact of the law on D's parcel; here Ps are not stopped from running the terminal as a train station with office space, nor from making a reasonable profit.  (Dissent: The Average Reciprocity of Burdens test was  not passed here, as, unlike with zoning restrictions, there was no benefit to the burdened lot.)

Loretto v. Teleprompter Manhattan (1982):  Cable TV company's boxes' presence in buildings was a taking, but because it usually incresased buildings' value, only $1 compensation ordered.  Categorical rule employed: A permanent physical occupation authorized by the government is a taking, no matter how inconsequential.  Temporary invasions, on the other hand, call for a balancing process.  

Nollan v. California Coastal Commission (1987):  P's application to build a house on his beachfront property in keeping with nearby houses is permitted by the Commission only conditionally on his allowing a public easement cutting across his lot.  If CA had simply required an easement to improve beach access, there would clearly have been a taking, not "a mere restriction on its use."   The dissent's suggestion to the contrary is unfaithful to any ordinary meaning, as it breaches the right to exclude.  But the issue here is whether requiring it to be conveyed as a condition for issuing a land-use permit alters the outcome.  If the refusal to issue the permit would not constitute a taking (i.e. because of a legitimate public purpose), then a permit condition that serves the same legitimate police-power purpose as a refusal to issue the permit is not a taking either; if it's a legitimate police power to bar some construction, then it should be legitimate to give a property owner an option between being barred and allowing an easement.  But where the legititmate purpose served by the legitimate barring is not served by the owner's option, adding the unrelated condition alters the purpose to one which is inadequate to sustain the ban.  So "unless the permit condition serves the same governmental purpose as the development ban, the building restriction is not a valid regulation of land use," but, rather, a taking.

Exactions:  Local government measures that require developers to provide goods and services or pay fees as a condition to getting project approval.  

Nolan said there must be a logical connection between an exaction and the regulation excepted in exchange for it.  

Dolan said there must be a "rough proportionality" between the thing exacted and the development permitted in exchange.  

Lucas v. South Carolina Coastal Council:  P buys land for $1M with intent to build, knowing that the zoning laws allowed him to do so.  But a new "Beachfront Management Act" enacted after his purchase, and prevents his building at all, rendering his poperty "valueless."  Holmes' "goes too far" test is not interpreted with a general formula, but (1) physical invasions and (2) regulations depriving owners of all economic value have led to automatic compensation, without consideration of the weight of the public purpose behind them.  (Maybe this is because 2 amounts to a case of 1, or because there is then no plausible "reciporcity of benefits," and government could go on without effecting such takings without compensation; or because 2 cases run a high risk of being appropriations for the public.)  "Harmful or noxious uses" of property have been held proscribable by government regulation without the requirment of compensation, but this language is just a predecessor of the requirement that "land-use regulation does not effect a taking if it 'substantially advances legitimate state interests'"(Nolan); because "harm-preventing" and "benefit-conferring" regulations are the same set of things differently described, the latter standard is better.  Where the State seeks to sustain regulation that deprives land of all economically beneficial use, we think it may resist compenation only if the logically prior inquiry into the nature of the owner's estate shows that the proscribed use interests were not part of his title to begin with (e.g. if his neighbors could have sued him for nuisance).

Rule: "Land use regulations that prohibit all economic uses of property are takings unless the prohibited uses are common law nuisances."

Generally, conceptual severance is rejected in state courts, but accepted in federal court.  

