Forms of argument:

1. substantive law/legal

2. consequential policy

3. institutional

Property laws: set of ground rules around which wealth and power are distributed.

· The moment we have a state that exercises a monopoly over power, the state necessarily makes choices about how that power will be utilized and these decisions structure the social relations that happen against these background rules.

Different arguments of where rules come from:

· Some say the rules we have happen to be the most efficient: invisible hand guides judges and legislators to get rid of inefficient ones.

· Others say rules are a result of class struggle

· Frug says rules are set up to make most sense for everyone

· Practice political theory with judges as wealth maximizers for themselves     

Law has 2 very different functions:

1. Enabler: law creates a set of institutional tools that enable people to get goals (K law is purely this, where the rules are set up so you know how the state will treat your agreements).

2. Regulator: (oldest type) here are the set of appropriate behaviors that you may do, given the set of interests of the community.

· William the Conqueror set up regulatory property law to regulate relations between people and their property and thus each other.  The rules were liberalized as a move happened to a market system.  This move was slowed by the common law courts, but eventually succeeds and in the 19th century, the rule of K has taken over with enablement law.  The 20th century has seen an emergence of modern regulatory law (1930’s was the height of the conflict in the Dup. Ct. between regulation and contracts).

· Property can be seen as a study of law as a regulation: demarking a range of appropriate behavior for people.

Property is law about implementing policy and in some instance (but not often) intention can matter (certainly does in K).  Generally property analysis is about rights (labor theory).  It is a set of rules about control of resources, set by notions of the society.

· The Indians had the intention of owning their land by labor but their labor wasn’t considered the right kind to give a right.

· Property is about the relation of people to things, but more importantly about the relation of people to each other based on (control of) resources. 

When asking if A has a property right we’re actually asking two things:

1. Predictive question: will judges with these facts give A a remedy?

2. Normative question: is it a good thing to have law set up so that B is told to do or not to do something with regard to A’s property rights?

1. Law as a mechanism to order human affairs that is created by public institutions.

2. We also have ways of ordering private affairs: the reason we feel it orders these affairs is because the public institutions/law will come later and enforce these private acts (Shelly v. Kramer).

3. Private ordering and property as sovereignty: the way resources are controlled and the relationships are controlled with people vis a vis resources.

Locke: if God gave land to man in common then how can you justify individual possession?  This is in opposition to the divine right of kings: idea that Adam got all land and then after him all monarchs have a right.  Creates a right in the individual.  Crucial to this is that the world is so abundant that just because I have property there’s always more for others to go get.  Locke sets a limit to over unitization and the idea could be read that

Who has the better property system: colonists or Indians? (under Locke’s theory with tight to individual labor).  Rules are better or worse at implementing a particular theory: which rules (Indian or European) better implement Locke’s theory?

· Cronon is responding to labor based claim saying Indians labored but just differently.  What counts as labor and improvement is actually contingent on context.

· Idea that property is separated from sovereignty is culturally contingent.  Europe has a clean separation of individual property rights over resources and sovereign right to determine behavior within borders.  Indians are different.

· Courts find a value of stability over time and reliance means there is an economic value to recognizing European ownership (thus all property is not theft).

Source of law?

Naturalism:  oldest, originally talking about religious concept of law.  Law is institutional embodiment of what is moral.  

· St. Augustine:  unjust law is no law.

· Dworkin: not that unjust law is no law, or that law reflects morality.  It’s that morality expresses itself in legal principles.  Use what is required under moral principles to interpret and design law.

· Fuller: because of crisis of law in WWII.  Trial of Nazi jurists who said they just followed law.  Systemic approach: don’t look rule by rule (as quity does), if system is just then the laws are law.

Positivism: law has nothing to do with morality.  

· Austin: Originally law is the command of the sovereign (who is this? That’s the social question, ask who accepts habitual obedience and owes it to none).

· Hart: social fact is rule of recognition: the thing that officials use to recognize what law is (judges use what to examine law?).  Not socially based, self containing except when identifying the source of law (sovereign).

Realism: law is not an independent system, it’s a set of predictions about what officials will do.  Law and economics movement, law in action as opposed to law on books.

How should judges decide cases?

Formalism: Rules found in legal materials strictly determine specific cases.  When rules run out decision is not legal (Scalia and Langdell).  Without material, decision isn’t law, it’s just politics or policy.  Law as science.  Those on left interject policy not because rules run out 

Idealism: look at policy behind law and apply to new situation.  Rules run out but principles and policies embedded in law fill in gaps and decide concrete cases.

· Legal Process theory: relative competence of different agencies and statutory law based on the competence (argument that this case may be too complicated for courts, send to legislature).  Law or rule doesn’t dictate case.  Judicial role is to put case in correct agency.

· Rights Theory: Duty of judges to use correct morality and expound what principles are.

Realism:

· Type I: rules are indeterminate; legal materials pervaded by gaps, conflicts and ambiguities.  Cases to be resolved with expertise, polices, consequences.  Social engineering with non-legal expertise to get right answer (U.S. pragmatism).  Modern law and economics.

· Type II: Principles and policies also run out.  Law is arena for negotiation of social power.  These principles imbed a conception of what is good usually reflecting power structure.  Need political argument to find consensus on what should be law.

Positivism and Realism, Type I are value neutral, both face problem of how to swallow Nazi law (also concerned with nihilists).

Shelley v. Kramer: To what extent does our property law actually comport with our notion of property as a natural right existing before law?  This case is the most explicit statement of property rights as artificial and granted by the state (delegated sovereignty).  State can’t delegate sovereignty in a way that the state itself couldn’t act.  This agreements not to sell to non-whites can’t be enforced, because the state can’t do this.

· Before this the state couldn’t discriminate, but K were viewed as private matters.  This said enforcement of K made it public.

· Originally just meant courts couldn’t stop a sale, after Fair Housing Act it meant courts could force a sale (reads a law of enablement as if it were a restriction).

· Discrimination is permitted as a political compromise.  The FHA is aimed only a large-scale commercial exercises.  People don’t want to be forced to live a certain way (political autonomy).

State v. Shack: Shack won’t let people on his land to talk with immigrant workers.  

1. Could say the property right/right to exclude in NJ is overlaid by the 1st Amendment right to communicate.

2. or that the state property right is limited by the fact that you can’t exclude those helping workers – not reviewable by Sup. Ct. because it’s state law.

· This is not saying that stopping trespass here is unconstitutional, but that this intrusion isn’t trespass at all: right to exclude isn’t an absolute right.

1. This would mean that property is pre-political, that’s it’s absolute and whatever political limits there are, are imposed later on this absolute right.

a. Meaning of having property is a historical thing that is natural with no limit, there’s natural baseline and Constitution can limit it.

2. This means that property is just a codification of the political values of the people who sat on the bench back then and so we can limit what it means today – all political.  Court is using this and redefining property rights in NJ.

a. The idea is that the owner can’t use property rights to keep immigrants ignorant, to exercise dominion over the life choices of others.

· Property rights shift here from focus on individual autonomy to a focus on curtailing individual rights for social good.  

· Two distinct constraints on property rights: claims of need or social welfare that might limit individual rights and the claim of individual control over one’s own life.

· Property isn’t politically neurtral because it is a delegation of sovereignty and this (what is delegated) is determined by who’s in power.  Property is one way we delegate the use of the power of the state and what we delegate is open to debate in a democratic society.  

· We give power to people who control resources, power over others trying to use those resources and the extent of this power depends on how necessary that resource is.

· This is a challenge to the public-private distinction.

Home Owners Associations: property is a delegation of state resources (besides control over resources, it’s control over people who need access to these resources.  Just as neighbors control each other with nuisance, and Shack controls workers, Assc. Has explicit control.

· Both property and democracy are ways of organizing human affairs.  Property: unilateral action by the individual.  Democracy: determinations by multiple interested parties.

· Assc. are a cross of property and political system (democracy) of regulating human relations.

· These can each be used to achieve the same goal, but with potentially different outcomes.  Will there or won’t there be cats in condo?  In a democracy framework there is radical egalitarianism for decision.  In a property framework (that is not egalitarian) there is unilateral action for acting and the external effects are externalities: don’t worry about public impact.

Why do we have property?  Look at the people who had power to create it and why and how they did so.  The Homestead Act and conquest of the continent show that despite philosophical ideas for common-law property and where it comes from, the property system comes very much from real politik.

Homestead Act: Who is eligible:

1. Any person who is 21, head of the family, not having borne arms against U.S. (Civil War).  Some earlier proposals (Moore’s law) had made it available only to landless people (Jeffersonian-republican goal).

2. Enter public lands – ten dollar administration fee.

3. File an affidavit saying you intend actual settlement: enforced by criminal penalties for lying (Moore’s law gave a harsher specific penalty and reversion of title to U.S.: this would be if what you’re concerned about is actual settlement and no accumulation).

a. As it is, without Moore’s law,  you could get and then sell land if you lied but were paid enough by buyer to cover the criminal penalty but the sale would still be good (lying doesn’t hurt title).

4. Five years of actual settlement is actually required before you get title (you could sell the land but stay on it until five years is up).

Externalities: costs and benefits of an activity that the actor doesn’t experience.  If people behave rationally only based on the effects to themselves they will do too much that has negative externalities and too little with positive ones.

· Explanation for limitations on property rights (uses).

· This is a limitation on idea that people behaving rationally will always behave in a way that is socially beneficial.

Tragedy of the Commons: As a rational being a herdsman seeks to maximize his gain.  Because of the commons he only pays attention to the positive effects of buying additional cattle and ignores the negative effects (overgrazing).  Thus each herdsman is locked into a system that compels him to increase his herd without limit – in a world that it limited.

· National parks are also commons.  There are ways to correct: charge admission, sell of as private property.

· Don’t just need gov’t regs/involvement to correct: lobstermen use custom and private violence.

· Pollution is a commons problem also.

Demsetz: Situations with no property rights and then an emergence of them at a certain time: the change isn’t in people’s perception on property rights but an external change.

· Could be a technological change: iron can be made into steel.

· Another type: Indians interacted with Europeans and fur became valuable.

· Before this communal property is OK but at some point the externality gets to a point that it is better to internalize and set up private property: the resource has a greater value (with furs, don’t want lost furs in future from externalities such as over hunting).

Law and Econ: who harmed whom and correcting the harm.

Coase points out that talking about it this way covers up the normative choice of whose activity should continue and whose should stop:

· This is so because saying A harmed B we are essentially making a choice between two incompatible activities.

Normative claim of law and economics: wealth maximization.  Must make normative decisions over whose activity should continue: Coase introduced transaction costs.

Reciprocal Causation:

Confectioner
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(1)Uses machines
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     think

Each side’s decision to use office harms the other: (1) without legal intervention, (2) would be after litigation.  Each side can harm the other by stopping the other from doing activity.  

Coase Theorem:

Cattle Ranch

Farm


Total
$0 (no cows)

$11


$11

$2 (1 cow)

$10 (cow damage it)
$12 
Imagine here that the cattle rancher offers the farmer

$4 (2 cows)

$9


$13
$1.50 to make him whole.

$6 (3 cows)

$7


$13

$7 (4 cows)

$3-5


$10.5

Transaction costs: $2.75

If something is efficient, it means overall there’s a social gain (parties will negotiate and divide it amongst themselves: as in the hypo at 1 cow).

· If the farmer has an absolute right then the rancher must swallow the transaction costs and if these make the price too low the situation woll remain as it is (without distribution of social efficiency).

· If the rancher has an absolute right and the farmer wants to pay the rancher to have less cows again the costs make the transaction gains not happen: the social efficiency gains aren’t enough to cover the transaction costs.

· Here the person paying otherside eats the transaction costs and thus it matters a great deal who has the absolute right.

· With transaction costs, entitlements stay where they originally were.

· If a judge is deciding they should put entitlements where they are socially most beneficial (those who would pay the most for them in a social transaction): maximum aggregate of social wealth.  A judge should decide to place the entitlement where it would go in the absence of transaction costs.

· Judges should prefer the choice with low transaction costs.

Trying to get us ideally to a situation where we have the highest social value (13 here with 2 or 3 cows and farm in use).  

· How do we recognize who’ll put a resource to the highest valued use?  Moving from straight utilitarianism to wealth maximization.  Use $ in market transactions to see who values the resource more: person willing and able to pay most for the entitlement.

· Individual’s ability to pay reflects society’s determination if they are more entitled to the right (if their activity is more valuable): through lender’s evaluation of them because they must borrow to pay.

Endowment effect: This is a challenge to above logic: people value something more if they have it and are asked to give it up than if they are buying it.  This makes it difficult for a judge to determine who walues the entitlement more and this is difficult to determine since you can’ just ask them (depending on which way the entitlement goes changes the value: whoever you give it too will value it more.

Wealth effect: another challenge: where the value means ability and willingness to pay.  Wealthy people will value something more therefore.  Here utility becomes different than value because a poor person would get more utility.  Each dollar paid by a wealthy person represents lower utility (less efficiency).  Because willingness to pay is actually part of the allocation of entitlements (it becomes circular because it’s used to allocate).  In specific interpersonal relations the scale leans to wealthy because of the ability to pay.  

Pareto Efficiency: Dworkin did this.  In a move from situation 1 to 2 at least one person is better off and no on is worse off.  


   A
   B
C

I    10     10     10
30

II  12
  10     10
32
 These are both Pareto efficient 

III 10
  11     10
31
 

IV 15
  12
9
36
 Not more efficient than I according to Pareto efficiency but 

in IV A or B could pay C to get C in as good a position and this would make it Pareto efficient.  Wealth maximization (maximization of the total wealth and distribute to make most efficient). 

All legal entitlements are about if (if people can get state to) the state will intervene in that relation.  Legal entitlements are the ability of people to get or prevent sheriff from coming to intervene.

· Privilege: no one has a right to prevent you from doing something.  This is different from a right where you can get the state to force people to comply.

· Existence of a privilege doesn’t entail a duty on anyone else.

· Co-tenant is privileged to enter any part: means other co-tenant has no right to prevent this (state won’t intervene).  With an easement, privilege describes the ability to use without interference.  Right is the ability to get the state to stop interference.

· Free speech is a right against the state’s intervention, against people it’s a privilege and they can’t (don’t have a right) to get the state to stop you.

· Legal entitlements are relational: to say A has a right means B has a duty.  To say A has a duty means B has no right to stop A.

· Duty: a condition under which you are one against whom the state will act.  A has right to easement, B has duty not to interfear with the right to go get state to stop A.

· What’s a right: co-tenant ousted from possession has a right to the rent, can get the sate to collect.  But he has no right to get the other co-tenant out (state won’t eject).  Right when you can get the state to act, no right when you can’t.

· If you’re a person whose relation to a thing can change by acts of another you’re under a liability.  A disability is an absence of power to change relations (adverse possessor can’t adverse posses government land.  If you can’t change my relation to something then I have immunity.

Adverse Possession: To penalize a claimant who sleeps on his rights:

1. Physical requirements relating to the possession:

a. It must be open, notorious, and visible.

b. It must be exclusive.

c. It must be actual, and

d. It must be continuous.

2. Mental requirements:

a. Must be hostile possession (inconsistent with the true owner’s rights and without owner’s consent) – unlike a tenant in possession.

b. Possession must be by claim of right: (1) some say this is synonymous with hostile, (2) minority view says a possessor must believe he has title – squatters can’t ever get title through possession.  

3. Possession must be continuous through the statutory period.  Does not mean every day, but no abandonment (resets statutory period).  

Easement: a right to a particular use of another’s property.  

Prescriptive Easement: You use another’s property over time and you gain the right over time to this particular use.  This is different from adverse possession where you actually gain full ownership with title, no title here.  It’s not exclusive like adverse possession is.

License: permission to use another’s property to do an act that would be trespass.  

· Licenses are revocable, while easements are not.  Otherwise there is no practical difference.  A license becomes irrevocable after improvement upon the land by the licensee (estoppel or reliance).  By allowing licensee to change stuff, the licensor can’t revoke the license.

· Fairness of not taking the licensee’s improvement away and incentive (pro-development) that improver wouldn’t be worried about a loss.  

· Value of an easement id what it would allow you to avoid investing in to get the same thing.  Easement goes up in value as you develop more on the property needing access.

Crystal vs. Muddy Rules: 

Clear rules develop for specific types of cases and serve well but with increased transactions, problems develop: under and over inclusive.  Move between clear rules and bring in muddy factors (such as good-faith) to deal with this overload.

Clear rules favor rationality and self-reliance and we don’t like paternalism degrading his and making people dependent on others.

Muddy rules: we don’t want a society of people being solitary and nasty to each other with no altruism.  The system needs to reflect in law the types of relations people can have and not just have people treat each other as manipulatable objects.

· Dilogical self: one side wants to be a part of community but other wants to behave as a disconnected individual.  People desire both ends and go back and forth.  Rules vs. standards (muddy) oscillation: internal conflict.

· Can choose rules or standards depending on context.  Problem: we want clear rules for real important cases but these are exactly the cases where forfeiture is so damaging and “unfair.”

Justifications of Property (not including the 19th century/republican justification):

Fairness:

· To labor

· To one who develops in reliance

· To need

Efficiency:

· Aggregate productivity

· Output of a particular good (pro-development, closed land for a product)

· Security of investment (efficient market)

Security:

· Reliance

· Social peace (no fighting)

Autonomy:

· Zone of personal freedom (this comes from property)

Reasons people should be able to control their property after death (why no 100% tax after death):

1. autonomy (limited by intestate succession, why not to state if they expressed no will?)

2. clarification of title (but will or intestate succession could do both).

3. efficient use of property means taking future value into account (don’t spend it all, save actually for children).

4. reliance of heirs (but by will you can give to others so not designed for reliance).

5. fear of tax evasion (already happens today).

6. best: long term view people have that they know their $ will go to their heirs and they don’t need to spend it all before death.

Estate: is an interest in land which:

1. is or may become possessory: someone can have title to it Uunlike an easement or a covenant running with the land).

2. is measured in terms of duration.

a. Indians did not have title, they merely possessed land, so title derived from the feds, a state, or one of the colonies, has priority over an earlier purported “grant” from a tribe.

Fee Simple Absolute: Most unrestricted estate, and that of longest duration.  Closest thing common law has to forever.  Always at the back the possibility that owner dies intestate with no heirs, the land escheats to state.

· Restraints on alienation are void here.

Fee simple defeasible: “Strings attached.”  The one who holds it may use and hold it forever, or convey it, or have it be inherited by his heirs, but use must be subject to a restriction.

1. Fee simple determinable: automatically comes to an end when a stated event occurs (or perhaps fails to occur).  The creator is left with a future interest: possibility of reverter (this is the name of the interest that the transferor has remaining).  

a. Not subject to the Rule Against Perpetuities, but most states have a SoL that starts to run at creation, but it is very long.

2. Fee simple subject to condition subsequent: Grantor has the right to take back the property when a particular event does/doesn’t occur, but he must act affirmatively for this to come into effect.  This is a right of re-entry (it is a possibility of reverter also).  

a. Not subject to the Rule Against Perpetutites, but most states have a SoL that starts to run at time of event.  Is shorter than in 1.

b. Courts prefer condition subsequent.  Don’t like auto forfeiture so when there’s ambiguity (and even if the words seem to point to 1) the courts assume 2.

· Adverse possession (by statute) starts immediately in both 1 and 2 (they are the same for this).

3. Fee simple subject to executory limitation: Estate does not return to grantor (as in 1 and 2), rather when the event occurs the estate passes to a third person.  

Fee Tail: O to A and his heirs, it can’t go outside of the family.  This doesn’t exist anymore.  Now it would be treated as  A having a life estate (a present possessory interest) and the heirs having a remainder in fee simple (future interest).   

Life Estate: O to A for life, remainder in O (with A’s death it goes back to O as fee simple).  

· May be subjected to restraints.  O to A for life, but A shall have no right to convey his interstl then to B and his heirs.  Restraint on A is justified by the need to protect B’s future claim interest.

· Infelexible because if A leaves a life estate to B, his widow, and then to his children.  B cannot sell without the children’s permission (cannot maximize the value of the property).

· Equitable life estate: To correct inflexibility.  Splits the legal title from the beneficial/use title.  In advance you’re putting in a third party with perfect rights to do what ever maximizes value.  Trustee is the legal owner, but with a duty to the interests of the holder of the beneficial title (subject to judicial review).

· Life estate may be sold.

Reversion: created when the holder of a vested estate transfers to another a smaller estate; the reversion is the interest that remains in the grantor.  Possibility of reverter, right of re-entry and a reversion are all these (never a question of vesting here, where future interest is in the grantor).

· A to B for life.  A or his heirs has a reversion upon B’s death (this is not a possibility of reverter, because B will definitely die).  

· Divestment: If events occur so that the reversion can never become possessory it has divested.  A future interest you have goes away.

· A reversion can be transferred, but will still be a reversion.  What determines it’s name is its original status.

Remainders: a future interest that can become possessory only upon the expiration of a prior possessory interest.  Requirements:

1. Grantor must convey a present possessory estate to one transferee

2. He must create a non-possessory estate in another transferee, by the same instrument.

3. The 2nd, non-possessory estate (the remainder) must be capable of becoming possessory only on the natural expiration of the prior estate.

· Reamainder is always in another person, as opposed to a reversion which is in the grantor.

· No remainder after any kind of fee simple.

· Vested Remainder: Is so if there is (1) no condition precedent and (2) the person holding it has already been born and he is known.

· Not subject to the Rule Against Perpetuities.

1. Remainder indefeasibly vested: certain to becom epossessory at some future time (possession in heirs or devisees)

2. Vested remainder subject to open: when it is possible to point to one or more persons and say that they (or their successors) are certain to have possessory interest someday, but their remains a chance that others will share in this interest (others may gain a vested portion).

· O to A for life, then to A’s kids who shall reach 21.  A’s oldest kid is B, who is 17.  B reaches 21.  This is a vested remainder subject to open because B is 21, yet other children can reach 21.

3. Vested remainder subject to complete defeasance: Remainderman exists, his ID is known, and there is no condition precedent.  However there is some uncertainty that his interest will become possessory.  Defeasence is when you lose an interest you have because a conditional end happens.

· Possibility of expiring before becoming possessory: O to A for life, then to B for life.  B may die first so his remainder is not certain to become possessory.

· Possibility of reverter: fee simple determinable: O to A for life, then to B and his heirs so long as used for housing.  B has a vested remainder subject to complete defeasance because if the property was not used for housing this would be natural termination.

· Contingent Remainder: Is so if there is (1) a condition precedent and (2) the person for whom it is created either is unborn or is unknown.

· Subject to the Rule Against Perpetuities

· O to A for life, then to A’s kids who shall reach 21.  A’s oldest kid is B, who is 17.  B may not reach 21 so it is contingent and we don’t know who the rest of A’s kids may be.  

· If it is not clear, the courts prefer vested construction.

O to A for life then to B, but if B goes abroad to C.

· A has a life estate.

· B has a vested remainder subject to divestment.

· C has an executory interest.

O to A for life then t B if he hasn’t yet gone abroad, otherwise to C.

· B has a contingent remainder.

Rule Against Perpetuities: no interest is good unless it must vest, if at all, not later than 21 years after some life in being after he creation of the interest.  Must be able to say with certainty that it will either vest or fail to vest.  

Question: how much do you allow someone to control property beyond the lives of people they can see?  21 years.

· If the future and present interests are charities, then the Rule doesn’t apply.

· Justification: quiet title, economic development depends on free alienability of land.

· Way to do this: always look for the validating life.  Then kill validating life today and see if the interest will vest in 21 years.

· With corporations, 21 years is the timeframe for life (must vest within 21 years of transaction itself, no the life in being).  

· Reformation: courts make minor changes to make the transfer valid: court reqords grants as to say “those who reach 21” instead of say “25.”

· USRAP: 90 year limit to the common-law wait & see if it will vest.

· You can draft around the Rule Against Perpetutites by making the future interest in the grantor (a remainder in grantor) and hen convey this interest to someone else (i.e. through a trust).

Easement: privilege to use land of another (may be affirmative or negative).

· Affirmative: right to enter upon land and use it in a certain way (right of way, profits: to go take stuff)

· Equitable easements that arise by implication in a sub-division (vs. actual mutual covenants): reciprocal negative easement: usually within a sub-division, it’ so situated, is in context of urbanization.

· Once you imply you’re doing public regulation and not private ordering.  Problem people forget to put restriction in first lot or  a jerk tries to sell all except one with restriction with purpose of putting restaurant in neighborhood.

1. Appurtenant: one that benefits the holders in the use of a certain piece of land.  Land for whose benefit the appurtenant easement is created is called the dominant tenement.  Land that is burdened, or used, is called servient tenement.

· Majority are this.  When you sell the dominant tenement the easement goes with it (it is tied to a particular piece of land).

2. In Gross: one whose benefit is not tied to any particular parcel of land.  Easement is personal to its holder

· Utility easements.  Cable Co.’s wanted to buy right of way from Telephone Co.’s (instead of renegotiating for their own).  Courts said that the easement was divisible so OK to buy. 

· Court prefers   appurtenant easements, tied to specific land.

Creation of Easements:

1. implication:

· land must be divide up so owner of a parcel is either selling part or retaining part or is subdividing to different grantees.

· Use for which imlied easement is claimed existed prior to the severance and was apparent and continuous

· Easement must be at least reasonably necessary (doesn’t have to be absolute – must be important, can’t just be a convenience).

· Don’t focus so much on the burden of the servient tenement.  Assume an implied easement from the grantors and the servient tenement owner should have assumed this (because prior use must have been visible so servient estate should have known).

2. necessity: to stop parcel from being landlocked.  Require that at one time both parcels were owned by same person.

3. prescription: similar to obtaining a possessory estate by adverse possession (but here just a use and not title to land).

Restrictive covenant vs. Equitable servitude
Magic words are important in determining which one something is.  They are the same thing, the only difference is if they are sought to be enforced through injunction (covenant) or damages (equitable servitude).  – law vs. equity.  You don’t know which it is until enforcement comes.

· Both are contracts between parties that are binding against one who later buys the promisor’s land, and is enforceable by one who later buys the promissee’s land (K’s that run with land).

· Why should D (not a party to K) be able to sue C (also not a party) to enforce someone else’s rights?  Set of property relations that step in and take the place of contractual privity: relation to property binds them.

· Not all agreements will be found to burden or benefit future parties.  There’s a safety valve: not everything you agree to touches or concerns the land (don’t want people going too far and intefearing with other’s lives).  No real test, but:

· English Rule: negative prohibitions (“you can’t build a factory”) touch land.  Affirmative requirements (“you will keep your land nice”) doesn’t.  Seems easily re-phrasable so most affirmative obligations could become valid negative prohibitions (“can’t let your lawn get messy”).

· Enforce those that affects legal relations: Realist view this as circular.  If you enforce the covenant it will affect legal relations, if you don’t it doesn’t.  Interpret it so it’s not circular: what are you privileged to do or not to do because you’re a land owner (build, grow, use roads), if it effects these rights it is OK, otherwise if it relates to privileges or duties of just a citizen it’s not valid.

B promises A, will trim his trees (or that he won’t let them get overgrown) (B’s land carries burden).

A

B
Horizontal Privity





Vertical Privity

D

C
Horizontal Privity

· Covenant: privity is at issue.

· 1st Restatement: you need privity for the burden to run at law (not for the benefit).  A couldn’t sue C because no privity and C’s land is burdened.  However, if A sells to D, D could sue B if he still has the land.

· For a burden to run it must be of the same duration for successor for benefit it as any interest successor has.

· 3rd Restatement: (assume this) don’t need privity for burden or benefit to run.  D has same rights as A and C has same as B.

· Equitable servitudes don’t require privity (can sue for injunction or damages, but injunctions are more preferred in property than damages (opposite of K).  Injunctions are enforceable only against specific land (worse that happens is you lose right to some use, maybe value of land), but damages are enforceable against all assets (could lead to bankruptcy).

· Subsequent purchaser needs some notice of covenant:

1. actual: he was told

2. constructive notice: it’s recorded somewhere

3. inquiry notice: you look at it and it appears regulated and you need to figure out if it is regulated and if subject to some covenant.

Co-ownership: Troubles with co-ownership: potential for conflict between owners, blunt legal rules to resolve conflicts, resultant estate is unstable because there are multiple people to coordinate.  How do you decide how to use property, share income produced by it, determine disposition of property, allocate maintenance?  Blunt tools to resolve conflicts:

· Most meaningful power to resolve problems in partition: split it up or sell and divide money.  Partition in kind is be value, not by square footage.

· Fraction: refers to their interests in proceeds after sale, not to relative voice in management.

· Right to possess whole regardless of conflicting use of others (no majority vote or use of half).  Means no duty to pay rent to others, but:

· An ousted side (one side wants to come in but other side keeps him out, can be constructive) has a right to collect rent for their share (1/2 value of whole thing).

· Right to lease undivided interest without permission (can rent as much as you can use, but if you rent it all then you must give a share of rent to other owner).

· If A rents all to X, then B has an option to come get money from rent A got or to tell X to get out of B’s part.  There is not duty of co-owners to allow lessee quiet enjoyment anymore than they would have to lessor.

· Can get contribution for paying property taxes and property insurance.  However no accounting for repairs or improvements.  Credit fo cost of necessary repairs (detemined by court).  In a partition improver gets added value for improvements (but no the costs, in improving you take risks and get reward.

Corportate forms are more common for pooling resources.

Co-tenancies:  Blunt tool of common ownership.  Each co-tenant is entitled to full ownership of entire property (undivided interests).  Examples: family home, bank account, cars.

Tenants-in-common: Is the default form of co-ownership.  It is more flexible and more transferable than joint ownership.  Shares can (1) differ in size, (2) be created at different times, (3) be created by different instruments.  Still is unstable because of conflicting preferences and is subject to partition.

Joint tenants: primary attribute is survivorship.  They take it when other dies, no probate.  Less stable than tenants-in-common and more formalities: (1) must be created at same time, (2) by same instrument, (3) with equal interests, (4) possession is the same, possession of the whole like tenants-in-common.  It is non-divisible (nothing to devise on death because it goes to survivor).  Development of straw man to get around this (destroy unties of time and title).  Severance upon conveyance by one.



  O  
As joint tenants


A

B
C

A conveys to D, does this make B & C tenants-in-common?  No B & C have a joint tenancy still.  If B dies and leaves his share to H, it actually goes to C, so D would have 1/3 and C would have 2/3 by right of survivorship.

Nuisance: is judge made tort, but isn’t a tort because it’s a constraint on one side’s use of property and protection of the other side’s: law has to accommodate two uses (sometimes conflicting).  

· How is nuisance different form negligence?  If the act is intentional there is no requirement for the utmost care test.  Don’t even need to do a relative utility (cost-benefit) analysis.  Could say it’s unreasonable to do X and it becomes a nuisance.  There is a threshold: ability to enjoy property and once you cross it, you’re out of line.

· Nuisance is contextual: reasonable behavior done with utmost care yet it’ll be a nuisance because the neighborhood isn’t the place for it.  You could take all precaution and act reasonably, but because of location it’s a nuisance.

· However an injunction stopping the activity may not always be proper (Boomer).  If the benefit is greater than the loss, force causer of nuisance to pay damages but not so much that it shuts down activity.  Not all or nothing, makes a world of compensation and higher social utility.

· If the activity is the sort that neighbors shouldn’t be required to live with then we get a liability rule requiring compensation (not a property rule stopping behavior): forced servitude to pollute for payment to a neighbor.

· Essentially this protects individual security but only up to the effect that it doesn’t shut down socially beneficial activity.

· The level of burden people must be assured to expect to live with differs contextually.

· However these permanent damages create no incentive to repair the burden (modernize), once you’re paid off why do anything else?  You won’t get more damages because people with incentive to sue (those harmed) are out of the way.

· This is particularly fruitful for the Coase theorem.  Very definition of a right is about comparing to conflicting uses.  Doesn’t make sense to say one harms another, both harm each other by conflicting and viewing it as a harm obscures economic efficiency: question is who must stop based on overall utility and economic efficiency.

· All rights are like this though: only when you look at one does this result in a relationship with one right to act and the other duty not to act.

Zoning: started in Village of Euclid.  This is the rise of progressivism as experts do social engineering in the face of the indeterminacy f law.  Assumes some things are more sensitive uses than  others.  What does it mean to have zoning trump nuisance?

· Nuisance law wouldn’t apply in an area zoned for industry that happens to have houses.  However usually there is a threshold that allows for nuisance under zoning. 

· Zoning is justified by the specialization/segregation of uses.  The shift from equitable servitudes or nuisance law to zoning is a shift from private or judge made ways of controlling/separating uses to an administrative system.  

· Goals of adopting a zoning regime: traffic flow, peace & quiet, aesthetic coherence/pleasure, sanitary goals, prevent overcrowding, property values (keep same, lower, raise), fiscal policy (local, keep property values up for better schools or keep kids out so less money need for schools and lower taxes.  Allows current owners to act like a monopoly and raise values by restricting supply.

· Schill says you should separate school funding from local property taxes and then zoning want be used to keep people out anymore (people won’t worry about hurting schools if poor people move in).  This is good unconventional thinking.

· Why have a judicially enforceable constraint on local politics (stopping exclusionary zoning)?  Why not have two layers of politics where the state politicians check the local politics (institutional competence argument).  

· Mt. Laurel says municipalities can’t segregate by income (which is actually in their best interests).  Municipalities can’t act as private wealth maximizers, they must act as the state’s agent, taking the state’s interest in.. 

· In the federal view states are the smallest unit with a Constitutional role so private associations can do what they want.

· This case was determined based on a consequential argument (it’s a realist opinion).  It is written to describe the effects: to describe the effects of zoning and the normative review of this.  Giving the effects of the zoning is X (poor people have no homes), we will regulate.
1. Here’s the current law: description of how worldd looks under this (zoning restrictions)
2. Consequences: no kids, is this good or bad (normative evaluation)?
· Here this means social exclusion and no economic inter-mingling: is this acceptable (within economic efficiency, democratic theory, individual autonomy, justice and distribution).  
3. How world ought to look .
4. Change law or leave, but explain how change would change behavior to get closer to where ought to be. 
· Judges are no different than policy makers, they don’t rely on anything that is fundamentally different from political law (states, administrators).
Landlord-tenant Revolution: very rapid shift in landlord tenant laws from good laws for landlords to tenant: get two different stabilized equilibriums around different outcomes.

· Clarify rules and the market stabilizes at a particular outcome.  There are multiple stable states given a set of background rules and changing these rules creates a new equilibrium with different distributions of wealth (each may be efficient).

· Efficient solution is defined by the market outcome with people mire willing to pay getting the resources (person who values most highly).

· Criticism: very definition of property rights already makes a decision about distribution – there is no such thing as a clear property right, it’s whatever the system says (there is no one true baseline from which to claim what is a true efficient outcome).  The system sets up how people will negotiate so it sets up before negotiation how people approach agreement (who has more money to buy resources and thus who can pay more ands value them more).

· One baseline is not more natural than the other.  Political and policy changes affect baseline (there is a historical baseline).  The set up is what establishes where the resources will and can be (not efficiency, efficiency is a function of the background rules and is merely a designation of how resources are distributed in that system (best way there) that would b totally different with a different system and would be best there.  (E1 vs. E2 based on different rules, 1 isn’t better than the other).

· Equilibrium depends on the definition of property rights which means you can’t point to equilibrium as evidence of efficient property rights because system pre-sets how the choices are.  Markets are constructed by the property rights in which the markets operate.

· Hilder v. St. Peter: move from Middle Ages with lease as real estate to urban environments with an apartment as a package of goods.  Farmer who can repair ( professional renters who can fix better than consumers.

· Once you redefine the relation you need new eules because need systematic protection of tenants so you do property rule because all landlords must then act a certain way to tenants.

· Redefinition of situation changes property rules and thus there is no natural property rule.

Changes in landlord-tenant relationship

Entry:

· Absolute right to refuse to rent ( no right to refuse based on discrimination, maybe even arbitrariness.

· No duty to deliver actual possession (used tto be lease was right to possess and still had to pay rent even if holdover tenant won’t leave) ( duty to deliver actial possession.

· Caveat lessee ( nonwaivable IWH (no fault: warrant, no duty of care, just good order).

· Rents at what market bears ( rent control

· Feedback effects (small changes create more and more changes in that direction and realign the balance power): IWH ( landlords kick out tenants ( no eviction for retribution (only just cause to kick out) ( tenant organizations gain power ( rent control.  Now there’s a movement against rent control which may set off a new cycle with feedback effects.

Exit:

· If allowed in contract, landlord still has right to refuse assignment and sublease, absolute right ( refusal must be reasonable (type of exit: leave and sublet)

· Unconstrained right to evict at end of lease ( no retaliatory eviction: just cause eviction statutes, condo conversion restraints.

· Right to use self-help (lockout, service cutoff) ( need summary process.

Exit & Damages:

· No duty to mitigate upon tenant’s breach (tenant had to sublet, he had a real property interest and must deal with yourself for term of lease) ( duty to mitigate upon notice of abandonment (makes exit easier).

· No punitive damges for refusal to return security deposit ( punitive damages for wrongful refusal.

· Right of distress (sell tenant’s possessions for rent in arrears) ( abolished

· Exemption from liability for injuries from defects ( negligent liability: refusal to enforce contractual waivers of liability.

Policy Analysis & Advocacy: (on a particular issue, rent control).  Hale feels when we design property rules we should look at effects on redistribution.  We should design rules so they cause what we think is a just distribution.  Judge in D.C. did so subconsciously by taking from rich landlords and making rules favor poor tenants.

Posner critique: restricted transfers (food stamps, credits for housing) are bad.  Property rights changes are all a restricted transfer of wealth.  You don’t know what people are valuing more, could be telling people to spend on housing and they want to spend on education.  

· Argument for restricted transfers: This is a way to force poor people to live a certain way to make the next generation better off.  Maybe they are really poor because they are incompetent so paternalistic state will direct their spending (these are plausible, but unattractive reasons).

· Posner says the problem with means based transfers: if you earn more than X you don’t get the transfer.  They are like a high income tax on people’s incentive’s to work.  Means based on attractive for redistribution.  

· That effect doesn’t exist with non-means based like IWH.  However, it increasing the cost of rental untis increases the cost of production of a goo, price increases and fewer can afford and this lowers deman.  Landlords will abandon buildings because they can’t fill them so this lowers the supply.  Thus IWH hurts people it’s supposed to help most – the poor.

· Market can allow poor to choose between poorly maintained apartments but with more people or better maintained and with less people double up).  Also can do unrestricted transfers in cash and help alleviate budgetary constraints on poor so they can choose what they want to buy.  Allow housing market to operate on its own.

Kennedy’s response: this argument assumes a perfect market with no transaction costs and with efficient pricing.  (1) Transaction costs may prevent poor from getting warrant, (paternalism info lack, so people can’t choose, (3) poor have only a fixed amount to spend so it’s not so easy to abandon by landlords (they milk instead) and not easy for poor to find new places (there is no elasticity in demand because they can’t pay more: either landlords take loss dfrom IWH or they abandon – on or off).

· IWH will reduce profits but all this does is shift surplus to tenants because they can’t move easily (redistribution).  We wil just force landlord’s to get less money over and above cost of maintenance..

· Right now there’s a monopoly for landlords because pricing isn’t efficient and tenants can’t move and landlords can’t add or leave.

· Kennedy introduces strategic behavior for landlords: not just going for max returns at one period: Unconventionality: problem is not always to tweak one rule one way or another  Don’t apply law equally to all: strategic enforcement (requires a cynicism about law as affecting outcomes as opposed to a mechanism for getting what you want.

Takings: this is an implementation of a constraint on public policy through an assertion of private property rights.  Multiple reasons for it based on different reasons for property:

1. Autonomy of property, works with civil rights of property

2. Make sure gov’t takes all costs of its public polices, if you don’t require compensation the act looks cheaper than it is.

· Question of public use: Hawaii Housing court really weakened this requirement, extreme deference to legislature.  Partly has to do with if you’re paying compensation then it must be paid for by gov’t revenue and this goes through legislature.

· Why have both a compensation requirement and a public use one?  Want to make sure gov’t isn’t just taking land and compensating and then giving to a private party (GM wants to build a factory so a neighbor hood is taken).

· No compensation for regulations to stop a harm (nuisance).  Is is it a regulation to stop a harm or is it a taking causing a benefit?  Caose theorem problem.  Can be defined either way, but useful to win at court (describe it as it best helps your side).

· Ask if this is something that is part of property rights and that is restricted (a taking) or if it’s something you are never allowed to do and thus the state is just regulating (because it wasn’t your right before state action. 

· Compensation preserves the status quo by slowing change by increasing the const of change (very conservative).

· What are the circumstances where we will treat a regulation as going to far, when the burden on the owner is so heavy that they should be compensated for the change in law (and public should pay).   

· Question of the value of thing being affected: Holmes recognized that the value of the resource is defined by the law that defines the range of uses: so law changes effect the value of resources (by constraining behavior vis a vis resources.  Increase or decrease the value of property (any change).

· What is going too far?  DMV:

1. relative value: how much of total interest is lost (took away 95%)

2. remaining value: what’s left that has value (is it still good).

· Denominator problem: DMV is very malleable and there’s no natural answer.  DMV relative to what?  Depends on how you define property: Is it 100% of air rights or is it just the ability to build 100 stories?  Can define right to build above a certain height as a separate right (air rights) or it could just be part of the fee simple and gov’t can regulate what can be done with a fee simple.  This is conceptual severance

· Property is recognized as not merely a physical thing (so we must broaden takings beyond mere invasion of property) it is about use and control of resources.

· Reciprocity of advantage: some changes in law can be done without compensation: I lose but gain through some other way.  Neighborhood requires only 1 family homes: all lose, but there is a benefit for a better neighborhood

Checklist:

1. Is there public use? Almost always yes (Hawaii Housing).

2. Is there a taking? Per se requiring compensation: permanent physical occupation, wipe out whole value (but what is valuelessness?).  Unless this is by a regulation mimicking common-law nuisance.

3. If a permit is made conditional: this requires (1) a nexus between the thing gov’t is trying to do (through the condition) and the action people are requesting permit for and (2) a rough proportionality of the impact the use will have related to the condition imposed.

4. If none of these are present: then Penn Central, harm-benefit distinction, economic impact (DMV problem), interference with investment backed expectations (must be solid investments not nebulous future possibilities).

