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PROPERTY—Been—Spring 97
I. Allocating and Managing Resources Through the Law of Property—2 ways to solve prop. disputes: private agreement (covenants/easements) or public adjudication.  Prop is about the relation beween X and Y w/regard to a given resource, not about the thing itself.

A. The Rule of First Possession
1. Pierson v. Post (CB 20-27)—Held that mere pursuit is insuff to give rights to the fox; actual corporal possess (“occupancy”) is enough. (Stuff about mortal wounding, etc. is dicta).  Could say that court is picking a point on a continuum. Part of the opinion is looking to experts; the rest is given over to “certainty & peace” considerations.  We want a definite test because:

a) We want P and P to be able to resolve the dispute themselves and waste as little time/resources as poss.

b) If they can’t, we want to resolve court disputes quickly and easily.  Want to minimize chances of court error.

We want a rule that enables people to decide where to invest their resources.  Dissent: wants foxes dead; what rule will maximize fox killing at least social cost?  Seems like maj and dis agree on “first in time” principle; just disagree as to what the key event is. (note that court distinguished Keeble on the grounds that the ducks had already landed on K’s pond; thus, ducks belonged to K.)      

2. Ghen v. Rich (CB 27-31)—Maj is like Pierson dissent—making a productivity argument.  Going against custom means going against settled expectations-if people are uncertain about what the rule is, they’ll be less likely to invest time/effort=discourages productivity.  Also, if the law is out of sync w/what people think it should be, may undermine the law.  Here, the whaling comm. is relatively closed (not all fox hunters share a common goal).  Might not adpot custom if even w/o it you’d come up w/the same result, or if you’re dealing w/injuries to 3rd parties not aligned w/the custom (But—what about the finders?)    

3. Significance of Possession (ERA 172-190)

a) Sugden (172)—Says prop conventions resolve conflict by assigning objects to the claimant with whom the object is already most closely associated.  This tends to favor possessors and first claimants (first in time is analogous to spatial proximity). 

b) Rose (181)—Says Pierson decision presents two principles of ownership: reward for useful labor (Locke, dis) and notice to the world via a clear act (maj).  Says these are reconcilable—rewarding the one who first communicates a claim does reward useful labor; the act of clearly demonstrating your claims to prop is useful labor.  Thus, having a commonly understood and shared set of “symbols” is critical.

c) Class discuss: Preservation of order requires a set of rules, but doesn’t demand a system of private property.  Why should poss be a prominent feature of a PP regime?  Clear notice; finality (1st possess); administrative conveniences (we couldn’t have bailment relationships w/o 1st poss regime); personhood/personality theory (prop a proxy for control, or for who values the prop most.  Our stuff says something about who we are).  Productivity theory—unless we reward people, they won’t produce.  Need PP in order to trade.  Gives people polit. freedom.  Gives people power over other people.   

B. Why do people seek and societies protect “ownership” of resources?
Culture and Human Nature (ERA 1-37)

a) Goffman (1)—Asylum study; prop inextric. tied to sense of self

b) Radin (8)—prop & personhood.  In order to achieve proper self-development (ie, to become people), individuals need some control over resources in their external environment.  

c) Rose (20)—Narrative Approaches: Classical, quirks, game theory

Class: 1) We want to discourage trespass b/c of productivity. 2) Cost minimization: If the law doesn’t discourage trespass, O will, and that’s costly; avoidance of unnecess protection costs.  3) Person’s home is his castle.

C. Consequences of the Rule of First Possession: Tragedy of the Commons?
1. The Rule of Capture and other “fugitive” resources (CB 37-42): R of C is bad in that it leads to overconsumption; incentive to consume too much and conserve too little.  May lead to ineff. capture (eg, slant drilling) and tends to waste the natural storage value.  Tends to reward bigness.  May distort the mkt. for the surface of the property (putting an oil well on land that would be ideal for farming; long skinny tracts to est. riparian rights).  Demsetz would sugg. PP rights to mitigate adverse consequences of the rule of capture (CB 54).    

a) Oil & gas: ownership of the surf gives no ownership to the oil beneath.  May give you the right to drill for the oil beneath.  Slant drilling vs. straight drilling.  Sort of like wild animals in that they wander—fugitive character.  Thus, courts decided to apply the same rule of capture. (Although this policy has been criticized and rejected a fair amount.)

b) Ground water/surface water: used to be governed by pure rule of capture.  Now, modified by standards of reasonableness=modified rule of capture.  In the west, pure rule of capture but in the east it’s governed by riparian rights: owner of the land adjacent to the water surface owns the right to use that water.  

2. Tragedy or Comedy? (ERA 132-148)

a) Hardin (132)—Pasture open to all.  Each man encouraged to keep adding cattle b/c he gets 100% of the benefit of each addt’l cow but pays only a fraction of the cost.  This is the tragedy—freedom in a commons brings ruin to all.  Pollution, having more kids, etc.  Freeriding—taking the benefits w/o paying any of the costs.

b) Acheson (141)—Lobster gangs as effective joint prop regime.  Somwehere bet. PP and full open access.  Spacing requirements.

3. Demsetz (CB 42-62; ERA 157-8): When it becomes impt for a society to take externalities into account b/c a public resource has become valuable, PP evolves as a means of forcing people to internalize the costs of their behavior and therefore increase overall social welfare:  “Prop rights develop to internalize externalities when the gains of internalization become larger than the cost of internalization.”  Problems w/D’s theory : Explains PP from a standpoint that basically assumes PP.  Also, leaps from open access to PP—doesn’t touch on points in between, eg communal property.

4. Ellickson (ERA 158-171): Says that even if Demsetz had thought of other interim arrangements, you wouldn’t move to a sys of communal prop—still have the problem that people aren’t forced to bear the full costs of their behavior.  Also, vastly diff monitoring costs in a CP regime than in a PP regime—must monitor everyone to make they’re all pulling their weight—high cost.  In PP, need only monitor your own borders.  

D. Manipulating the Rule of First Possession
1. Constructive “Possession”—Keeble v. Hickeringill (CB 31-37): Pub policy favors protection of those who use their skill and industry to promote trade.  D had no right to scare away P’s birds (note P wouldn’t have had a case had D simply set up a competing pond).  Policy consids different than in Pierson, so we define “1st possession” differently.  Abortion clinic protestors—same rationale? (Notes: a trespasser who captures a wild animal on O’s land might have no rights to the animal as against O, even though O never had actual phys poss/control and tres. does—court might say O had “constructive poss” of the animal.

2. Might Makes Right?  

a) Johnson v. M’Intosh (CB 3-20): Indians have merely rights of occ—they can’t transfer title to others.  Marshall’s arguments:

(1) Bargain—land for civ society/Christianity

(2) App to auth—US/ Euro. nations agreed to discovery principles

(3) Lack of objection—no one but Indians objected!

(4) Uniform practice—sim to #3

(5) Settled expectations

(6) Institutional competence

(a) Courts of conqueror powerless to ques. what C does.

(b) War a polit, not legal matter—out of courts’ realm

(c) Cong can’t just undo past 200 yrs of land transfers

(7) Necessity—Sov needs to assimilate Ind. into Sov’s regime

Cronon (SM 3-29)—Indians not poor/ failing to take advantage of the land—simply European conceptions of their way of life.

E. Owning One’s Self and the Fruits of One’s Labor
1. Cheney Bros. (CB 62-69)—P can’t protect his designs for the first season. Gen, “a man’s property is limited to the chattels which embody his invention.  Others may imitate these at their pleasure.”  Hand rejected INS’s sow-what-you-reap argument here—said INS was not meant to lay down a general doctrine.

a) INS v. AP: Held that INS was endeavoring to reap where it had not sown; AP had a “quasi-prop” interest in the news.

b) Smith v. Chanel: Held that there was a “strong public interest” in allowing Smith to sell a knock-off of Chanel No. 5    

2. Moore v. Regents (CB 69-92): Been says 2 serious conceptual problems in the opinion:

a) M is claiming a very narrowly defined prop interest: he wants the right to control what happens to his cells after they’re taken from his body.  Court asks “is this stick alone enough to call it property?”  Overlooks the fact that property is multifacted.  Dissent says we shouldn’t use the ‘does it look/smell/taste like property’ test.

b) Maj fails to understand that it could recognize that M had a property right w/respect to the doctors w/o going the additional step of allowing M to sell his organs on the open mkt.

3. Moore,  INS, Cheney introduce institutional competence concerns in addition to those raised in Johnson v. M’Intosh: 

a) Are the issues empirical?  Who decides?  Moore mixes up empirical questions w/ moralistic ones

b) Which forum (legis v. courts) is best able to provide a full hearing to the full range of interests concerned?

c) Can this issue be dealt w/in isolation, or does its resolution require a comprehensive admin. framework? (legis can do this; courts can’t)

d) Better to look at the problem in an adversarial way, or as a broader question of policy? 

4. Property Rules, Liability Rules—Calabresi/Melamed (ERA 236-258)

a) Prop rule protection (PRP): Only way to remove the entitlement from the holder is to buy it from him in a voluntary transaction in which the value of the entitlement is agreed upon by the seller (injunctions).  We want PRP when we prefer to let the parties set the value themselves—nearly everything involves matters of subjective valuation.  Or when societal costs of setting a price are too high.  We always prefer the market when we don’t want society to impose value notions on individuals. 

b) Liab. rule protection (LRP): You may destroy someone’s entitlement if you’re willing to pay an objectively determined value for it (damages).  Value is determined by some organ of the state, not the parties themselves.  We use LRP when there’s some sort of market failure.  Also, when transaction costs preclude negotiations (say in torts—huge # of parties)

5. Markets and Morals (ERA 336-359)

a) Radin (336)—Says economic analysis is morally wrong when it’s put forward as the sole discourse of human life. “Mkt-inalienability”

Hirschman (345)—moral qualities of capitalism

F. The Rule of Reliance
1. Adverse Possession: Blend of statutory and judgemade law.  Also varies from state to state (in many states AP must have paid the taxes).  If AP satisfies all 7 elements, O loses title, and AP doesn’t have to pay any damages to O.  AP’s claim relates back to the moment of entry—any fruits or liabilities over that 15 yrs belong to AP and not to O.  O is protected by PRP until stat runs out; AP protected by PRP after that.  Why not use LRP instead (force AP to pay dam to O)?  Administrative costs (would have to value the damages); would undermine some of the repose justifications of having AP in the first place; would undermine purp of pun. sleeping O; would undermine 3rd party reliance (would mean that AP could lose the land if he couldn’t pay the damages).  

a) 7 requirements:

(1) actual entry onto/possession of the land

(2) open and notorious poss (AP must prove)

(3) adverse: must be on land w/o owner’s express or implied permission

(4) under claim of right
(a) under color of title cases: erroneous deed or conveyance.  Claim of right met b/c AP has paper that he thought gave him title.  AP treated fairly leniently, stat of lim shorter (unless he knew the deed was false, in which case he loses leniency of treatment).

(b) mistaken boundary cases: Older, minority “Maine Rule”: If AP really thought the land was his, no claim of right.  If he didn’t care whether it was his or not, claim of right.  Maj “Conn. Rule”: Intent is irrel; claim of right if AP’s objective acts ind. he’s the owner.

(c) aggressive trespasser: Knows he doesn’t own the land.  Hornbook rule: objective test—courts don’t care about your intent.  But—Helmholz says that where there’s bad faith courts tend to deny poss on other grounds; maybe bad faith isn’t really okay. 

(5) exclusive: AP can’t share the land w/O, or w/anyone else (except in circs where a true owner would—farm w/sister)

(6) continuous
(7) for the period of the s of lim (or longer if true owner suffers a disability)

b) Rationale for AP doctrine: prod/labor theory (but why is “putting land to use” necess the best thing?); 3rd party reliance; quieting title; don’t want O to be unjustly enriched by AP’s improvements; repose (titles get lost—just easier to wipe the slate clean every 15 yrs); maybe if the land has just been abandoned we should let someone else have it.  Bottom line: it’s not asking too much for the owner to swing by every 15 yrs.  

c) Van Valkenburgh (CB 121-44; 149-52)—Court finds that Lutz didn’t meet the req. of “actual”; diss says otherwise.  Class issues: chicken coop isn’t consid an “cultivation or improvement.”  Lutz cricitized for not using all the land, but a real owner wouldn’t farm every square inch—would leave some fallow.  Bottom line is, are you using the land as a true owner would?  

Prop Rules, Liab Rules, and Adverse Possess.—Merrill (ERA 191-9): Talks about Helmholz; suggests LRP as a mediating device in AP cases

2. Reliance in the Marketplace

a) United Steelworkers (SM 30-35): Steelworkers made need/externality arguments (city would be dest if the fact shut down); reliance; labor; unjust enrichment; personality.  Plant simply wasn’t profitable, and court didn’t feel it could compel the owners to run it at a loss or sell it so the town would become its competitor. 

b) State v. Shack (CB 92-102): Court concerned w/a disadvantaged seg. of society.  Says owner has no right to bar necess worker services; because this is necessity, there’s no trespass.  O has rights to exclude as against some people, but not others (eg the invited welfare workers).  Here if the gov’t interferes w/owner’s prop rights, not a lot of disruption (unlike if they had in Steelworkers).  General tenor of the opinion is that prop rights can be adjusted to serve the public interest.  Where to put the brakes on this slip slope, and if shifting the prop interest serves the pub, shouldn’t they pay for it?

c) Singer (in Shack notes)—Reliance int.  B says S too broad; unhelpful

d) Shack court said that the workers were a politically powerless group; Been says this is a common argument in prop theory cases.  Laws that impact on “discrete & insular minorities” are highly scrutinized.  Race gen consid more disc & ins than gender is.  3-pronged test:

(1) Hist of discrim against this group?

(2) Is the group polit. powerless?

(3) “ marked by some immutable characteristic?  

e) Diffusion of Polit Power (ERA 71-99)

(1) Friedman (71)—economic freedom inex. linked to polit freedom.  Need bilaterally voluntary and informed exchanges. 

(2) Sunstein (88)—prop in post-socialist constitutions

f) Distributive Justice (ERA 99-131; 287-302)

(1) Rawls (101)—Says everyone should have “basic liberties”, and that wealth/income distrib need not be equal but must be to everyone’s advantage.  Also, positions of authority/offices of command must be accessible to all.

(2) Wilson (114)—Says Rawls fans are risk-averse.  Says risk-takers would consider a society with wealth inequalities just, provided that people at the top got there via effort and skill.

(3) Ellickson (118)—Says an unconditional right to shelter could be counterproductive, even for the poor—no work incentive.

(4) Barzel (125)—ownership of and by slaves

(5) Hoffman/Spitzer (287)—norms of distributive justice 

3. Reliance in the Home

a) In re Marriage of Graham (CB 382-393): Court used “does it look/smell/taste like prop?” test.  Said MBA had no exchange value, not inheritable, not acquirable by $, but so what?  Lots of stuff that is property doesn’t meet these tests either.  Mrs. G’s non-wage time washing dishes, etc., was not factored in—B says it should have been. (notes: “reimbursement alimony”)  

b) Elkus v. Elkus (CB 393-399): Both Graham and Elkus are about “new property”—rights & entitlements given by schools (degrees), gov’t programs, right to SS benefits, etc.  “Old prop” refers to cash & cash-like equivs (bonds, diamonds, home ownership, etc.)  Today people invest much more in new prop, which is much harder to divvy up when people divorce.

c) Papanek (ERA 302-312)—gender-based entitlements

Extralegal Solutions to Resource Alloc—Ellickson (215-226): Shasta County ranchers

II. Justifications for Regulating the Use of Property—Failures in the Free Market
A. The Free Market Model—Menell/Stewart (SM 36-54): Free Mkt will allocate scarce resources in a way that will max the satis of individ. prefs & thereby lead to max aggregate social welfare, b/c rational self-interested individuals will reflect their preferences through their purchasing decisions, and rational profit-max firms will respond to those purch decisions by allocating resources to max profits.  Under “invisible hand” of the mkt, a competitive mkt is going to clear where cons surplus (diff between what consumers are willing to pay and what they actually have to pay) and the producer’s net profit is maximized.  This point will reflect a pareto-optimal or pareto-efficient allocation of resources.  “Perfect competition” requires perfect info, trading of all resources, large #s of buyers and sellers in each mkt, free entry into the mkt, fungible products, and no externalities. Real-world problems: negot/litigation costs; free-rider, hold-out, and opportunism problems.  In class: people can’t always afford their prefs, irrat, racist 

1. Pareto-superiority criterion: State A is pareto-sup to state B if at least one person is made better off and nobody loses.  Comparison between two states. 

2. Pareto-optimality: Any state in which there is no move which will make someone better off and no one else worse off.  Can’t have a state that’s pareto-sup to a pareto-optimal state.  Comparison between the present state and all other possibilities.  

3. Kaldor-Hicks criterion: cost-benefit analysis.  Reallocate resources if at least one person is made better off and the gainer(s) could compensate the loser(s) so that no one is made worse off (ie, even after paying off the losers the winners still come out ahead).  

4. Miller v. Schon—cedars v. apple trees.  Post legis, not p-sup—cedar owners are made worse off.  But—is K-H efficient b/c apples can give cedars enough to put them back where they were and still come out ahead.   

B.  Types of Market Failure: An Overview—Breyer (SM 55-82): Re-read this

III. Bargaining Solutions to Failures in the Free Market
A. Bargaining as a Solution—The Coase Theorem and its Limitations (ERA 200-235)

1. Coase (200): Regardless of where you place the entitlements, an efficient allocation of resources will obtain if transaction costs are zero.  Pre-Coasian (Pagovian) thinking was that person causing the harm is at fault.  Coase challenges this notion—says any harm-based notions of setting legal entitlements are bound to be value-laden, and that’s dangerous. 

a) Look at a variety of ways to address incompat. land uses—who’s the least cost avoider?

b) When the law forces one user to internalize the externality, it may skew the mkt or discourage technology.  Might lead to unanticipated problems

c) important to make entitlements alienable—if they’re not (eg, zoning) you prevent the parties from being able to bargain around the mistake 

2. Cooter (209): Says both Coase and Hobbes theories are wrong—transact costs and bargaining

Knetsch (226): people weigh loss of giving up their initial entitlement far more heavily than the foregone gains of not obtaining an equivalent alternative entitlement; people are loss averse.

IV. Possessory Estates (See SM 83-88)

A. Future Interests
1. Poss of reverter/right of entry (see defeasible estates, below)

2. Reversions: The interest remaining in the grantor who transfers a vested estate of a lesser quantum than that of the vested estate he has.  “to A for life”—what’s left over is a reversion back to O.  A’s LE + O’s reversion=FSA.  You get a reversion when you create any combo of estates that don’t add up to a FSA, or when O attempts to convey his entire estate but screws up.  Reversions can arise    only in the transferror.   May or may not be certain to become possessory in the future. (see 264)  Transferrable inter vivos, devisable, inheritable, subject to defeasance.  Exist whether or not explicitly stated.  

3. Remainders: The future interests created in 3rd parties.  Any future int. created in someone other than the transferror that, acc to the terms of its creation, will become possessory (if ever) immediately upon the expiration of all prior particular estates created simultaneously by the same grant or devise and will not divest any such prior interests except an interest left in the transferror. (see pp. 268-271)

a) Vested: eg “To A for life, then to B and her heirs.” If no condit precedent to the remainder becoming poss other than the natural termination of prior estates, and if there’s a living, identified taker who’s ready and willing to take whenever the prior estate comes to an end.  NOT subject to RAP. Law prefers these to contin remainders.

b) Contingent: eg “…then to B and her heirs if B lives to the age of 21.” If sub to a condit precedent different than the natural expiration of the prior estate, or if it’s created in favor of someone who’s not yet born, or if it’s created in favor of someone living but not yet ascertinable.  IS sub to RAP.  Alternate contingent remainders—means that the estate must go to A or B, but not both.  Both VR and CR are transferrable intervivos, devisable, and descendible.

4. Executory interests: Any future interest created in a transferree that is not a remainder.  In order to become possessory, must divest some interest in another transferree (shifting EI, eg “to A for life but if B marries when A is alive then to B.”) or divest the transferor in the future (springing EI, eg “to A for life, then to B one year after A’s death”).

5. Trusts—p. 283

6. RAP: An interest must vest, if at all, no later than 21 years after some life in being at the creation of the interest.  You must prove that a contin int will necessarily vest or fail w/in 21 years after some life in being at the creation of the interest.  See pp. 299-301  

B. Present Possessory Estates
1. Non-freehold (eg, leased estates): less durable than LE’s.  If O leases out prop then he has a FSA sub to a t-of-yrs ten, etc.  See CB pp. 425-7

a) Term of yrs: Any ten for a fixed or computable period of time. eg “to T for 6 mo. from day of co-op approval;” “to T for 99 yrs.”  Unless lease specifies otherwise, neither LL nor T need give any notice; lease by its terms ends when it says it does.  Can also make t-of-yrs determinable: eg, to T for 2 yrs but if AG should app. plan for co-op then lease will end.

b) Periodic ten: for a fixed period of time that continues for succeeding periods of time unless LL or T gives notice of term. eg, month-to-month lease. NOT “to T for 2 yrs w/option to renew”—per. ten automatically rolls over.  At comm law, had to give notice at least = to the period in order to term, and move out exactly at the end of the period.  Now, on a yr-to-yr you usu need to give at most 6 mo notice; some places only require 30 days.

c) Ten at will: “to T for as long as we both wish”  Law doesn’t like these.  Arise by imp. when people botch something else up; when courts can interp something as something other than a t at will they will do so. AT comm law no notice req; now most states require at least the LL to give notice = to the period in which rent is paid, or 30 days.

Ten at sufferance: When T becomes a “holdover”, refusing to move out on 12/31 as the lease specifies.  Don’t want to consid him a trespasser b/c AP will start running.  At comm law and in some states today, if holdovers are in premises you have a legal right to,  you have an action only against the holdover Ts, not against the LL.

2. Freehold

a) Fee Simple: “To A and his heirs”  Potentially infinite b/c it’s generally inheritable, even if A dies intestate.  Particular estates=estates of a lesser duration than FS and part of a FS.  FSA: If you try to curtail the inheritability of a FSA (eg, only to male heirs), it’s no longer a FSA—FSAs are generally inheritable.  Freely transferrable & marketable (subject to pub policy constraints), devisable, indefeasible (can’t be contingent on A living in the house or something).  If no heirs under intestacy stat, land escheats to the state.  Nothing left over so no fut interest in FSA.

b) Defeasible Estates: Any estate can be created so as to be defeas on the happening of a future event.  Most common kind of defeasible freehold estate is a FS defeasible.  Two types:

(1) FS determinable (FSD): a FS so limited that it will end automatically when a stated event happens (“so long as”, “until”).  If the event happens, the FS will revert back to O; O’s future interest is a possibility of reverter. 

(2) FSSCS: a FS that does not automatically terminate but may be cut short or divested at O’s election when a stated condit. happens (“to A…but if X happens O has a right to reenter and retake premises”)  Unless and until entry is made, the FS continues.  O’s future interest is called a right of entry (aka , power of termination)

(3) In most (but not all) states, poss of reverter and right of entry are transferable inter vivos

(4) Courts prefer, in descending order: FS w/promise, FS sub to covenant, FSSCS, FSD

(5) Mahrenholz (238): Does “only” mean a FSD (usu durational words) or a FSSCS (usu conditional words) ?  Court says it’s a FSD—says “only” suggests a limited grant rather than a full grant sub to a condit; in conj w/ “otherwise revert to grantors” which indicates a mandatory return.  Thus, no need for Harry to return and seize.

(6) Toscano (247):  Court deems 2nd part of clause (P can’t sell or transfer the lot) an invalid restraint on alienation, but 1st part of clause (land must be used by P) is okay and creates a FSSCS.  A grantor may restrict use of land.  Dis says whole clause invalid—even if you drop 2nd part you still can’t sell/transfer the land b/c it must be used by P.  Dis distinguishes between restricting the uses to which land can be put (ok) vs. restricting who can use the land (not ok).

(7) Limiting poss of reverter/right of entry: Mktable Title Acts—require person to register it every 30 yrs. or whatever; stat of lim; time limit in which you must enforce your right of entry; stat/case law refuse to recog condits they deem of nom value 

c) Fee Tail: “to A and the heirs of his body”—Potentially infinite but whenever the lineal descendants cease the estate reverts to O/O’s successors (had first been known as a FSC, condit upon having issue).  People used to get out of the tail via a collusive lawsuit known as a common recovery. Now where they’re recog FTs held to be FSA, or FSSCS that A have children; once A has kids it becomes FSA.  (p. 214)   

d) Life Estate: “to A for life” Second most durable estate, after a FS.  Can be measured by the length of A’s life or pur autre vie.  “To A for the life of B.”  If A dies before B, goes to A’s heirs till B dies.  If “to A for life, then to B” and A sells her interest to C, C has an interest PAV for the life of A.  (PAV less durable than reg LE’s.)  LE’s can be defeasible or SCS.  Been says only purp LE’s serve is to preserve sentimental pers attachments to the land when O wants someone to have the land but pass the land onto X when they die.  LT has right to undisturbed possess, but fut holder does have the right to periodic inspections.  LT entitled to “ord & recurring” amt’s of income—“ord” rents gen. measured by what use the land was being put to at the time the int. became possess.

(1) White v. Brown (217): Courts favor the interp which will dispose of the whole estate (“doubts should be resolved against limitation”).  Here, wasn’t totally clear that she meant a LE, so held to be a FSA.

(2) Baker v. Weedon (226): Problems: court listens to the remaindermens’ account of what the estate is worth rather than the mkts’; rm’s aren’t entitled to the interest, just the principal; court fails to discount for present value.  Courts view sale as a drastic remedy.  

C. Waste: Curr int. holder wants to max rent even where that would dec value of estate and appreciation of land: “waste cases.”  Future int. holders seek just the opp, and the law is very protective of them. Special circs: something is discovered on the land—these are decided on a case-by-case basis—look to intent of grantor and what would be a normal use of prop.  Notions of what constitutes “waste” are timebound and culturally specific.  Generally, the unreas use that reduces value of the fut estate is considered to be waste:

1. Permissive waste: Failing to keep up the prop.  LT is resp for paying taxes and carrying charges of any mortgage that’s on the land, and normal maintenance.  These responsibilities only apply to the unit of income the LT receives from the prop, or the reas rental value of the prop.  Not resp for rebuilding anything that destroyed not through her fault, or “extraordinary repairs”

2. Voluntary/affirmative waste: LT can’t take affirmative actions that would decrease the value of the prop (harvesting all the timber, oil, etc.)  “Open Mines” doct: you can mine for minerals even though doing so may reduce value of the prop for fut int holders, if the minerals were being extracted when the fut interests were created.

3. Ameliorative waste: Acts that don’t impair the value of the prop but change its character or identity (eg, tearing down a ranch house and putting up a Victorian house).  Again, issue of whether the land or the asset was meant to be transferred.  In the US, we’ve moved somewhat away from the notion of ameliorative waste (Brokaw Mansion)—can make changes if it’s a change a prudent owner in FS would make; doesn’t violate terms of will; and has to increase value.

4. Remedy for waste: sometimes the holder is forced to forfeit the estate (usually only when fut holders are known).  Some states impose doub or trip damages.  The less strong the fut int, the less likely it is the court will allow the suit.  Reverse waste: what will future int holders be able to do that will affect the curr value of the land? (eg, Baker v. Weedon).   

D. The Problem of Dead Hand Control: 4 main techniques of dead hand control: create an estate that by def can only be transferred in certain ways (4 states allow FT; 2 allow F condit); influence behavior of present holder by making continued ownership condit in some way (FSD, FSSCS); inf behavior of fut holders by making poss contin on them behaving the way you want them to (contin remainders); inf behavior of future holders by making condits that run w/the land (covenants).  Courts used to have a definite bent that what was transferred was The Land, not just as a fungible asset as we gen. view land today.  Society has an interest in restricting dead hand control because we need to account for changed circs, and we want the land to be used efficiently.  Also concentration of wealth concerns, 3rd party reliance (think they’re getting a FSA when in fact it’s a FSD).  Discourages improvements to the land.  Prevents owner’s creditors from reaching the prop.  What sort of restraints to allow?  Maybe if it’s meant to control externalities (eg, prop must be used for res purposes); less tolerant of restrictions that put holder in constant jeop of losing the prop. Must factor in incentive to give.  Why shouldn’t society pay when it takes away a right to restrain the alienation/use of prop?  Must always look at marketability when you’re dealing w/restrictions. (See p. 223)

1. Disabling restraints: Prohibit alienation: “To A, but any attempt to transfer will be null and void” (what Lide tried to do in White v. Brown)—these usually aren’t allowed, even for lesser estates like LE’s.

2. Forfeiture restraints: “…but if A attempts to transfer then to B”—for estates less than FS these are usually upheld.  Might leave a creditor w/nothing, but some solace knowing that A himself is in jeop of losing the land.  LE burdened w/FR more marketable than one burdened w/DR. 

3. Promissory restraint: “To A for life and A promises never to transfer”—upheld in most jurisdictions.  Where valid, enforced by K remedies of damages or injunctions.

Marriage restrictions: LE to wife so long as she remains unmarried.  Allowing these, assuming they’re for good reasons, encourages men to leave to their wives when they otherwise wouldn’t.  Less effect on marketability than other restraints.  But how to distin. bet. good and bad reasons?  

V. Dividing Prop into Rights to Use or Prevent Use: Covs Running w/the Land: easements and covenants have nothing to do w/possession—they deal only w/using the land and are property rights.  People wanted to protect the quality of their precious suburbs.  Law of nuis not that effective, and courts favor covs over defeasible fees.  Easements, covs, ES all fall under umbrella term “servitudes” 

A. Historical Background

1. Easements: an interest in someone else’s land that gives the holder of the easement the right to some limited use of the land (affirmative), or right to prevent owner from doing something he would otherwise have the right to do (negative).  At common law courts enforced only 4 types of neg easement (light to windows, air, support, water via artificial stream)—more generous now w/them but not much.

2. Real Covs: a promise respecting the use of the land that runs with the land at law.  Can be either a negative or affirmative promise.  Enforced by damages.  We care about the estate, not the land.  Can’t arise by estoppel, implication, or prescription (an easement can).  Must be created by a written instrument signed by Cor.

a) A burden runs w/the land if:

(1) It was the intent of the contracting parties for it to do so,

(2) There is vertical privity (some courts require horiz as well), 

(3) the cov “touches & concerns” the land on both burd and ben side, and

(4) person against whom burden is sought to be enforced has received notice (constructive or inquiry)

b) Same condits for the benefit side, except only vertical privity is needed

c) Horiz priv: Most courts define it as a successive relationship (grantor/grantee).  Rest says must be either a mutual or successive relationship for the burden to run; says horiz priv not req on ben side.  Some states (and restatement) have abandoned horiz priv req. altogether.  Min of juris req. simultaneous int. in the land.

d) Vert priv: Rest says that for burden to run the successor must have an estate of the same duration as the promisor had.  Any defeas fee is consid to be the same dur as a FSA. (benefit runs to succ. of any interest, not only a succ to the whole estate).  VB sayd rest. has now abolished all vert priv req—allows ben/burd to run to all subseq. owners, w/a few exceptions.

3. Equit Servitudes: Real cov which went awry.  Enforced not at law but at equity, w/an injunction (not damages).  No vert privity required on the burden side, but in some states you need to show a relationship w/the orig Cee on the ben side (AP can’t do this, but usually easily satisfied).  No horiz priv necess.  We care about the land, not the estate (opp of covs).  Notice, intent, touch & concern  reqs. the same.  Can’t be obtained by prescription—arises from a promise. 

a) Tulk (861): Case that abolished horiz priv. req. for equitable servitudes (weren’t landlord & ten, which is what Eng law demands for horiz priv).  Also, cov wasn’t in Moxhay’s deed, but he knew about it. 

B. Creation of Covenants

1. Sanborn (866): Allows a way around vert priv on the ben side by creation of implied recip neg easements.  If, pursuant to a common scheme of development, a common owner of 2 or more related plots of land sells one or more subject to restrictions, then restrictions become mutual—apply to the land that the common owner retains.  So when he sells that land to others, the restrictions are already attached.  This is a recip neg easement/servitude, which runs with the land to purchasers w/notice.  Here D’s should have been on inquiry notice—all the houses look the same, etc.  Very hard to assure yourself that you’re buying land w/no restrictions.  If you want to bargain out of them, need to bargain w/everyone in the dev!  Very far-reaching result.

2. Snow (871): Held that a person who’s not a successor in interest can enforce the benefit if the dev. is part of a common scheme.  Even though sep. subdivisions, suff. evid of a common plan orig. owned and subdivided by a common grantor.  Here no need to imply a servitude b/c it’s in writing.  (MA doesn’t recog implied recip neg servitudes).  Also no notice problem.  

3. Neponsit Prop Owners Ass’n (879): Held that sub. purchasers are bound by an aff cov to pay $ for use in cxn with, but not upon, the land which is sub to the burden of the cov.  Court getting around the vert priv req—party seeking to enforce the cov was homeowners assn, which was not in privity w/Cee b/c not successor to the land.  “Piercing the corp veil”—court looks to see who who’s really behind the homeowners ass’n, says that ass’n steps into the shoes of the successors, so vert priv is satis..  “Bigelow Test”: If Cor’s legal interest in the land is made less valuable by Cor’s promise, burd touches & concerns the land.  If Cee’s receipt of the promise renders the Cee’s int in the land more valuable, then the ben t & c the land. 

4. touch & concern req: A promise unrelated to the land clearly fails; one relating to the phys use of the land clearly satisfies.  Diff cases are affirmative ob such as a promise to pay $ (Neponsit).  Courts say that a promise to pay rent does t & c. Where’s the line?  Central q is whether the promise relates to the land itself.  Courts have a harder time w/affirmative ob (esp to pay) than neg ob, b/c courts don’t like to be in constant supervision, and the nature of a cov is that it burdens the land itself. If you violate, you lose the land.  Seems draconian to take away the land for failing to pay your $10/mo obligation.  In gen courts moving away from t & c—latest rest does away w.it.  VB says abolishing  t & c doesn’t end the conflict—just reshifts it. (see outline study group notes from 3/24)       

C. Termination of Covenants

1. Western Land Co (911): Held that restrictive covs will be enforced as long as the orig purp of the covs can be accomplished to the benefit of the restricted area. 

2. Rick v. West (918): D’s cov still as valid as it ever was—he relied on the restrictions and has a right to continue to do so. 

VI. Bargaining with Concurrent Owners
A. Tenants in Common—each ten has a stated share of the prop and an undivided interest in the property.  Each has a right to possess the whole (ie any t-in-c can enter and use the whole thing unless co-tens object).  No right of survivorship—if A dies his interest goes to his heirs, not to the other t in c.  T in C can have unequal shares of the prop and need not have the same estate.  Unless otherwise stated, it’s presumed a conveyance creates a t-in-c.    

B. Joint tenancies—Each ten has an undivided int in the whole prop. Considered to own by the share and by the whole.  Right of survivorship—if A dies his interest goes to the other joint tens.  Four unities necess (if not satisfied, t-in-c and not jt):

Title: Each jt must acquire title by the same conveyance, or by joint AP

Time: Interest of each jt must vest at the same time

Interest: Each jt must have equal shares and identical estates

Possession: Each jt must have the right to possess the whole

Turns into a t-in-c if any of the unities cease to exist.  Severing jt’s by devise gen not allowed; doing so by conveyance to oneself or a 3rd party is okay. Any jt can sue for partition if there’s a falling out (so can t-in-c).

1. Severing Joint Tenancies
a) Riddle v. Harmon (330): Court doesn’t ack that having a straw might provide at least some check on fraud.  Maybe requiring notice would alleviate both fraud and fairness concerms.  

b) Harms v. Sprague (336): JT’s not severed when one person takes out a mortgage—mort is a lien, not a conveyance.  If person who takes out mortgage dies first, too bad for creditor—estate passes to other jt and mort is extinguished.  

C. Tenancy by the entirety—Need the four unities, plus be married at time of conveyance.  In 22 states, presumption is still that any grant to a married couple is a t-by-e.  Here, considered to own solely by the whole—can’t unliaterally destroy survivorship b/c H & W are considered one person.  Only conveyance by H & W together can destroy the right of survivorship.  Acting alone, neither H or W has right to judicial partititon of prop held by t-by-e.  Only divorce, mutual consent, death, (crim forfeiture) destroys t-by-e.    

D. Partition—Delfino (346): (t in c) This court resists part in sale—says need to consid interests of all parties, and burd on party requesting part-by-sale to show that it would better promote the owners’ interests.  Been says that the rule is p-in-k (courts hung up on the land itself) but usually p-in-s is ordered.  Problems w/p-in-k: forces courts to assign a value to the prop; no guarantee that you’ll actually get that portion of the land you’re possessing/occupying.  Problem w/p-in-s is that richer party may buy out the poorer—does away w/PRP of the co-ten’s interest.

E. Sharing the Benefits and Burdens

1. Spiller (353): (t in c) Coten in possess is not liab to his co-ten for the value of his use of the prop in the absence of an agreement to pay rent or an “ouster.”  Ouster describes 1) the running of the stat of lim for AP when one ten claims abs. ownership or 2) liab of occupying co-ten for rent to other co-ten.  Usually 2 is est. when occ ten refuses demands of other tens to be allowed into use and enjoyment of the land—not the case here b/c no attempt/demand to enter was made.    

2. Swartzbaugh (357): (jt)—JT not severed by Mr. S’s lease to S.  Ms. S could institute a partition action, which would destroy the jt and thus right of survivorship.  Would also cancel her right to seek an accounting for her half of S’s rents from Mr. S, and her right to claim half the benefits of S’s improvements at the end of the lease term. [see notes after case]  How could Ms. S prevent this from happening again?  1) Mr & Ms. S could agree not to alienate the land in any way—courts will only recog this for a discrete purp and short period of time. 2) Could ask Mr. S to agree to convert the prop into t-by-e. 3) Only 8 comm prop states, but if they’re in one Ms. S could ask Mr. S to convert the land into comm prop. 

3. Rent: Any time you have 2 co-ten, one of whom is receiving rent from a 3rd party, the other co-ten can seek an accounting and be paid his share of the rent.  But if the ten in possession is receiving the rental value not from a tenant, but simply because he’s in possess, the t in p does not owe rent.  That’s the maj rule—min rule is that t-in-p does owe rent, even absent an ouster.

4. Taxes: Assuming no ouster, t in p can ask for contrib from t out of p, or they can wait till the final accounting.  In a subset of the maj juris, once t in p starts to ask for contribution for taxes/repairs, the court will offset what the t is asking for by the fair rental value.

5. Improvements: Co-ten not entitled to demand that other co-ten contribute to the costs of the improvements.  But in a final sale, person who made the improvements is entitled to the value added by the improvements (not the cost).  Don’t want the wealthy co-ten to outspend the others and then force them out by forcing them to pay.

6. Repairs/Maintenance: Assuming an ouster, t in poss owes the t out of poss rent.  He’s entitled to deduct from that normal maintenance expenses he incurs and, if he’s spending more than the fair mkt value of the prop to maintain it, he’s entitled to ½ the difference.  If no ouster, and thus no rent due, t in poss can receive a credit at the final accounting for stuff he spends $ on—not entitled to go to the co-ten periodically.

7. Waste/Depletion: What if one co-ten discovers oil under the prop?  Some won’t allow a ten to exploit the resource unless all the tens agree.  Some will, but require you to account the proceeds to the other co-ten.  Some allow you to exploit the resource, but only your proportionate share (difficult to calc)

8. Co-tens owe each other a fiduciary duty.  If Mr. and Ms. S default on the taxes, Ms. S can’t go to a public auction, buy the prop, and claim it for herself in FSA—owe each other a duty of good faith.  Also, very high burden of proof against t in p seeking to claim AP.         

F. Marital Interests

1. Common Law

2. MWPA—what do you do now w/t-by-e, given that they were based on the fiction of having only one person?  Courts split 4 ways:

a) MWPA had no effect

b) H & W have equal power to alienate the prop, may attach the estate for their sep. debts.  Creditors get the whole present interest, but not right of survivorship

c) Neither H nor W have any power to alienate the prop individ—everything must be done jointly.

d) Either H or W can alienate their right of survivorship, but they can’t unilaterally alienate the current use or income of the prop.  Cred gets only the right of survivorship (opposite of b)

Problems w/allowing H or W to separately alienate use of the prop: spouse (usually wife) becomes t-in-c w/other spouse’s creditors!  Should cred have to come into the house and ask to sleep there in order to est. ouster?  What does equality mean?  Drag H down to Ws level, or give W rights H has always had?

3. Sawada (369): (t by e) Court adopts rule (c), holds that the interest of a H or a W in an estate by the entirety is not subject to the claims of his or her individ. creditors during the joint lives of the spouses. (I think Ps here were trying to allege the conveyance to sons was fraudulent on the grounds that Ps, as creditors, were entitled to get D’s right of survivorship in the prop after his wife died.) Court discounts interests of the creditors—implies that they should have asked how the prop was being held (but these were tort creditors, not bank creditors!).     

US v. 1500 Lincoln (376): (t by e) Held that husband’s survivorship int is forfeited.  If W dies first, gov’t takes prop.  If he dies first, she keeps it in FSA.  Conflicting goals of punishing wrongdoers and preserving rights of inn. party.

VII. Nuisance Law: underlying ideology is Pagouvian: when there’s an incompatible land use, someone’s at fault.  Advantages of the free mkt over nuisance law: nuisance law is all about collective value judgments, which entail costs; free mkt allows things to be in flux and nuis law is pretty slow & unresponsive; free mkt minimizes risk of rent-seeking, ie partic interest groups trying to capture & direct the benefits to themselves. Coase would say we should look to see which party is least likely to bear high transact/admin costs to try and get out of the court’s judgment.  Factors to be consid in nuis: avg reciprocity of damage (will it all come out in the wash anyway?); drawbridge mentality (I did it but I don’t want you to be able to); abnormally sensitive P (minks); zoning laws; will this really send a message to the nuis maker?  Ellickson says we need more nuis law; VB says nuis law prevents land uses we think are appropriate.

A. Types of nuisance

1. Private: P must be entitled to use/enjoyment of the land; D must substantially interfere w/P’s use and enjoyment of the land; and interference must be either 1) intentional (D meant to put that land use there and knew or should have known it might impose costs on neghbors) and unreasonable, or 2) the unintentional (mistakes, etc.) result of neg, reck, or abnormally dangerous activity. (unintentional requires neg, etc. in order to be a nuis—basic tort stuff)

a) nuisance per se (aka nuis at law): very few of these; something that’s a nuis at all times and under any circs, regardless of location or surroundings.  Book says activities unsuited for their surroundings are sometimes classified as nuis per se, as are activities designated by statute as nuis.  A conclusory phrase, but one that will usually result in liab no matter how careful D has been if in fact the activity has interfered w/P’s use/enjoyment of land.

b) nuisance per accidens (nuis in fact): a nuis by virtue of its location or circumstances.  Note that an enterprise lawfully conducted at a given location can never be a nuis per se, only a nuis per accidens.

2. Public: Interferes w/general comm interests or the comfort of the pub at large.  A pub nuisance may be a crime—conversely, if something is permited by stat or ordinance it is not a pub nuisance.  In order to bring a public nuis suit, a P must show that the nuis is especially injurious to him and that he suffers harm different from that suffered by the pub generally.  If he meets these criteria, he need not have an interest in adversely affected land.

B. The Elements of Nuisance

1. Morgan (951): Mixed-use neighborhood, prob resulting from cumulative zoning.  The court distinguishes bet nuis and neg, saying that a private nuis per accidens may be created or maintained w/o neg.  Awarded Ps an injuunction.  Court refers to the Rest. test as to reasonableness (whether gravity of harm outweighs utility of conduct) but doesn’t seem to follow it—VB says they’re in fact using a “threshold test”—how extensive is this harm, and does it pass a threshold we’re offended by?  VB says maj of courts say they’re using Rest. factors but many times they’re actually applying a threshold test.  See comparison to trespass law, p. 960.

2. Arkansas release case (962):  Anticipatory nuis—VB says lots of courts have refused to find people as nuisances until the nuis actually occurs.       

C. Remedy for Nuisance

1. Estancias Dallas Corp (964): Doctrine of “balancing equities” or “comparative injury.”  What injury will result to the D if an injunction is granted?  If the public benefit from the nuis is great and the injury to P slight, an inj will not be granted.  Here, P’s enjoyment of land was substantially impaired and, although the financial loss to D will be great, private financial benefit is not suff in this case to justify applying the rule of necessity for D’s benefit.  Injunction upheld.  Very narrow interp of the rule of necessity.

2. Boomer (969): Here, even though damages are substantial, court refuses to grant an injunction b/c the business is imp’t to commerce and cannot be operated in a different manner.  Granting permanent damages held to be a more just balancing of the equities in this case—if D refuses to pay the damages an inj will be instituted.  Dis argues that awarding perm damages destroys any incentive for D to abate pollution in the future, even if new technology makes it possible.   

Spur v. Del Webb (976): State stat provides that anything that constitutes a breeding ground for flies and is injurious to the pub health is a pub nuisance (Spur also a private nuis to Sun City residents).  Here the encroachment of a residential dev. changed a lawful business into a nuisance.  Usually a party that “comes to the nuis” can’t get an injunction, but here an inj is appropriate—Webb isn’t the only one inconvenienced, plus the nuis is injurious to pub health.  P must, however, indemnify D for the reas expense of moving or shutting down since P brought people to the nuis to the foreseeable detriment of D.

VIII. Solving Problems of Housing Quality, Affordability, Accessibility
A. Background (SM 90-157): NYT housing crisis series

B. Quality—CB 513-4: At comm law, LL had few responsibilities and Ts had few rights.  Could bargain around the default rules, but clauses were independent (even if LL breaches you’re not let out of paying rent).  BUT—if LL breached a duty which resulted in a breach of the cov of quiet enjoyment implied in all leases in such a substantial way as to amount to eviction, and if T then abandoned the premises, then it was as though T had been evicted and was thus under no ob to pay rent = constructive eviction.  CE requires substantial interference; notice to LL of the defect and a reas amt of time to fix it; LL must be at fault; T must vacate w/in a reas period of time.  After vacating, T can recover the same dam as for actual eviction: can either affirm the lease and have a suspension of the rent for the period in which premises were uninhabit and sue for consequential dams, or can rescind the lease and recover dam for the premium value of the lease—your lease is $1000 but a comparable apt will cost you $1200, plus foreseeable dam of moving.  Modern trend is to view promises in leases as dependent.    

1. Quiet Enjoyment and Constructive Eviction: Reste (514): This court has forsaken the requirement that LL breach an existing duty.  New standard: Does the breach make the prem unsuitable for the purps for which they were rented?  This case reflects a trend in the way the warranty of quiet enjoyment is being interp, but in most juris you still need a violation of the specific stuff in the lease.  Views lease as K—says a breach constitutes a failure of consid.  Not really a victory for the Ts in the NYT series: duty to abandon poses new risks—where to go, no housing reference, may be liable for both rents, time/$ to litigate, court may find you moved out too soon or too late (courts softening on the abandonment rule).  See pp. 521-3

Illegal Lease (524): Brown: Held that a lease made for premises in violation of the housing code was an illegal K and thus unenforceable.  Holding does not apply if the code violations develop after the making of the lease.  Minor technical violations don’t apply, nor do violations of which the LL had no actual or constructive notice.  A T under an illegal lease is a t-at-sufferance and LL is entitled to reas rental value of the premises (if the illegal condit is substantial, this probably won’t be too much money).  (VB says that LL could sue for some portion of the rent under q. meruit but that this seems to undo the whole assumption behind IL theory.)  T not required to abandon the premises, unlike in constructive eviction.  CE applies to defects arising after the lease is signed; IL does not.  

2. Implied Warranty of Habitability: IWH, unlike IWM, cannot be waived (in some juris IWH can be waived except for code violations).  IWM covers only latent defects, but IWH applies even to patent defects, even if they were obvious and you bargained down the rent b/c of them—can then turn around and sue the LL.  IWH is a continuing obligation.  IS having IWH nonwaivable appropriate?  Who should bear the costs—Ts, LLs, society?  Society bears costs of sub-standard housing in terms of crime, fires, etc.  Institutional comp—who decides what level of quality is acc?  (IWH does not apply to public housing.)  LL must be at fault; T must give LL notice and reas opp to fix.  Trend in favor of holding LL liable for probs caused by 3rd parties in his control (maintenance workers, etc.).  Continuing burden—T can recover for defects arising after lease is signed.  In many states IWH is inapplic to commercial leases and/or some residential leases (eg single family homes).  A few states also exclude long-term leases.

a) Javins (SM 158): Held that “no repair” rule: was based on assumptions which are no longer true; has to be abandoned in order to jibe w/consumer protection law as found in IWM; is inapp in modern housing mkt b/c Ts have inferior barg power compared to LLs; can’t exist in accordance w/modern housing codes.  Seems like S-Wright’s argument comes 100 yrs too late.  

b) Hilder (CB 525): VT version of Javins.

c) Remedy: T can vacate premises and terminate lease as long as IWH and ob to pay rent are considered linked.  In juris which do not consid the obs linked, T can argue breach of IWH as evidence of constructive eviction.  Most juris don’t require abandonment—T can remain in possess and not pay rent, and then assert IWH as a defense to LL’s action for rent.  T may seek specific perf, but cts reluctant to do this b/c they don’y have manpower to back it up.  T may be entitled to recover foreseeable consequential damages.  Maybe should be tort dam instead.

(1) Rent application: Using the rent you would otherwise pay to pay for necessary repairs.  Repair & deduct statutes fall into this category—repair it yourself and deduct from your rent the amt you spent.  (usu a limit on how much you can deduct)

(2) Rent abatement: The reduction in the rent due from the T to make up for the breach.  In some states if T withholds all the rent he could be evicted b/c he took more abatement than he was entitled to.  Different ways to calculate (note all formulations assume the unit has at least some value as-is):

(a) Abatement = diff bet. rent reserved & mkt value as-is

(b) Abatement = diff bet. mkt value of prem had they been as warranted and mkt value as-is

(c) Reduce agreed-upon rent by a %age equal to the %age of use that T lost as a result of the breach

(d) T pays: (mkt value as-is ÷mkt value as warranted) x rent reserved.  This option requires the most expert testimony.  

(3) Rent withholding: Coordinated action: neighbors withhold rent by paying it into an escrow acct—court uses this $ for repairs. 

3. What if LL doesn’t evict you but simply raises your rent?  Raising rent too much could be a de facto eviction, but LL should be allowed to raise rent to make the necess repairs.  Generally statutes spell out what Ts are protected against. 

4. Retaliatory Eviction (537): RE is an affirmative defense—T bears the burden of proof.  In some states, T entitled to a rebuttable presumption of RE if the eviction comes w/in a certain period after Ts action—usu approx 6 months.  After that time, the presumption shifts.  If T is evicted but T can later prove eviction was retailiatory, some cts allow Ts to get damages (up to treble dams, plus punitive).  Some states have extensive good cause statutes—LL must renew lease unless T has done something specifically prohibited by the statute.  

Landlord’s Tort Liab (538): Some juris have held IWH to impose a general standard of care on LL under all circs; some have made LL strictly liable for injuries caused by latent defects.  But in most juris, comm law exceptions still apply (see p. 522), not SL or gen duty of care.

5. Self-Help: At comm law, LL entitled to use SH if LL 1) legally entitled to poss and 2) did so peaceably.  Modern trend is that self-help is never permissible, but this is still the min. position.  Where SH is allowed, defs of reas force vary from only an entry not against the T’s will to any nonviolent entry.  Preventing LL from exercising SH may raise rents for all Ts who do pay their rent (summ judg not as quick and cheap as Berg implies).  VB says if you breach lease, LL’s remedy is to recover damages (unless there’s a re-entry clause).    

a) Berg v. Wiley (489-499): Held that LL may not use self-help to retake premises.  Summ judgment proceedings exist which are quick, easy, and safe.  LLs must resort to judicial process; no place or need for SH.     

b) Lindsey: USSC refused to extend a Javins-type holding as a matter of fed const law.  Put an end to the argument that the const. protected some min right to housing

6. ERA (382-403)

a) Weichner: “filtering theory” has led to more/better housing for the poor

b) Posner: Says housing code enforcement leads to reduction in the supply of low-income housing.

c) Ackerman: Says housing code enforcement does not push up rents; VB says his reasoning should be soundly criticized

7. Chicago Board of Realtors (559-566): Ord codified IWH and established new T rights and LL responsibilities—upheld as const.  Posner opinion deals w/policy ramifications of the decision—says not in the interest of poor people.

C. Affordability

1. Sommer (499-513): LL seeking damages from a defaulting T has a duty to mitigate damages by making a reas effort to re-let the premises.  This is still the min view (K law), but illustrative of the continuing trend to view residential leases as Ks (maj, prop law view is that LL under no obligation to mitigate).  Somewhat unclear if duty to mitigate applies to seeking damages or recovering unpaid rent—lang indicates the former, but cases dealt w/latter.  

2. Rent Control: Most 1940’s controls have been lifted and converted into rent-stabilized (eventually will end up at mkt rates) or no controls.  Key $, Nick’s apt swap.  Any RC system needs to be accompanied by a policing sys to ensure LLs don’t decrease quality/quantity of services they provide.  Anti-conversion and anti-warehousing laws—prevent LLs from emptying out the RC apts, or converting them into offices, etc.  Need a sys of succession rights—in NYC they’ve been extended to same-sex long-term couples, etc.  Some towns set up informal mediation systems or short term Ks w/LLs—no formal RC.  Long term residential leases (99 yrs) just aren’t done here, unlike in England (those give you the right to the bldg but not the land).  See notes.

3. Demand-side strategies tend to involve vouchers or direct $ payments.  Today, very few supply-side mechanisms (eg, building public housing) used. 

a) Gilderbloom & Appelbaum (SM 169-182): Say there’s a dearth of knowledge concerning the influence of supply on rents; supply/demand paradigm doesn’t address the underlying causes of the housing crisis.  Distinguish amatuer LLs from professional LLs.  7 condits necess for perfectly competitive housing mkt just don’t exist.

b) Radin (ERA 410-423): Sweeping condemnation of RC is wrong—if LL’s are colluding to raise rents, then RC may merely bring prices down to a competitive level.  In a broader ethical sense, maybe some right of Ts trumps the “efficiency” aguments against RC.  Housing is not an ord mkt commodity, and shouldn’t be viewed in a trad utilitarian way.  She’s looking to protect existing T’s/spiritual communities. 

4. Criticisms of Rent Control

a) Downs, SM 183-216: Says res rent controls appropriate only if  demand for rental units rises sharply at the same time that new construction of such units has been legally restricted in order to conserve resources (as during wartime), and if both condits are expected to persist for some time.  RC not justified during periods of rapid general inflation.  The more RC intrudes on mkt conditions that would otherwise prevail, the more likely the RC is to cause dislocations in the housing mkt.

b) Arnott (ERA 404-410): Experts not quite as disparaging of RC as they once were—reasons include inc. unease w/the assumption that housing mkts are perfectly competitive; RC no longer viewed as a monolithic policy; more sophisticated models of housing mkts; changes in the way economists view pub policy & gov’t intervention.  All experts at conf, however, agreed that RC in their cities had been harmful

NYC—SM 217-222: Highly charged issue—RC set to sunset June 15

5. Gov’t Assisted Housing Programs 

a) (CB 566-72): public housing, housing allowances/vouchers, income maintenance programs.  Schill says in a perfect mkt, giving people unrestricted $ would be the most efficient solution.  Barring that, housing vouchers (demand side) are usually pref to public housing (supply side)—but constructing pub housing may be desirable under certain mkt condits, inc mkts w/artificial entry barriers & discrim.

b) Apgar (SM 223-273): Recent rent increases have reduced the apparent cost advantage of demand-side subsidies over supply-side interventions.  Vouchers, etc. are not the best solution at all times and in all situations.  Must blend supply and demand strategies.  Need to balance the interests of participating low-income households w/externalities that may fall on the nonsubsidized poor. 

D. Accessibility

1. Overview (SM 274-365): Hypersegregation = extreme, multidimensional, cumulative residential seg experienced by blacks in some large metropolitan areas.  Blacks more seg than any other contemp or hist group in Am society.

2. Discrim in T selection (441-6): Options if you feel you’re being discrim against:

a) Eq. Protection Clause in 14th A of US const.: Has been held to apply only to intentional discrim; burden on P.  Very hard to prove this against a multi-membered body.  Also, requires state action.

b) Section I of CRA of 1966 (42 USC § 1982): Guarantees to all citizens the rights all whites have.  Most cts have required P to prove intentional discrimination.  Applies only to racial discrim.  Jones: held that § 1982 did not bar private action, but Patterson court never reached the issue of whether 1981 applied to private parties—if 1981 is found not to, then 1982 won’t apply to private parties either.  1982 claim may be broader than a FHA claim since it doesn’t have any exemptions.  CRA does not address ads, unlike FHA.  Memphis v. Greene—held that street closing not unlawful discrim under 1982—clearly 1982 is lim in what it can do.

c) Fed FHA (Title VIII) (42 USC 3601-3619, 3631), pp. 441:  Cts distinguish bet. “looking for female roommate” and “no HIV+ (or black) people need apply”—an ad discrim on race/disability is an injury in itself.  FHA didn’t apply to women till 1974 (targeted towards single wmn w/children); disability protection added in 1988.  Single-fam owner-occ house enjoys greatest protection under FHA (except prohibition against ads); small-time LLs have certain exemptions as well.  Many states have protections more expansive than those guaranteed by FHA.  Lately, a lot of political will being used to enforce FHA litigation for people w/disabilities (AIDS in partic) to quelch NIMBY-type arguments (VB questions whether FHA was ever meant to be interp this broadly).  

3. Starrett City (446): Notes that you needn’t prove a discrim motive in order to make out a prima facie case under FHA; proof of discrim effect is suff.  This shifts burd to D.  If D demonstrates a valid justification, burd shifts back to P to prove the justification was merely a pretext for engaging in discrim.  Assimilationist presumptions; anti-discrim doesn’t necess mean pro-integration; racism to combat racism; why pick these %ages; potential for abuse; buying into tipping/which flight theory is like saying discrim is OK; individual costs.  Builders caught in Catch-22 bet fed govt and NYC govt.

4. Exclusionary Zoning (EZ): A subset of zoning tools which exclude low/mod income people from the community.  (Expulsive zoning—tries to get rid of those already there.)  Large-lot zoning (usu seen as main EZ culprit); min house size; lot width/frontage req; overzoning for industry to keep out res (most mod zoning is not cumulative); prohibit/limit multifam housing or mobile homes; administrative delays; targeted taxes (eg, per-bedroom); declare your town a senior citizen town to keep out children; unnecess stringent housing codes; growth control ords; farm preservation schemes; amortize non-conforming uses (no grandfathering—gives you x am’t of time to get out); exactions/linkages (making people have houses of a min $ value has fallen out of favor)

5. Why do cities EZ? Desire to avoid congestion, problems associated w/poverty, personality arguments.  Might have to do w/“political economic zoning”: once you get too many people w/polit views different than yours, greater likelihood you’ll lose.  Want to make sure people moving into the comm pay the same amt for services as the people already there do—min lot size req, etc, ensure they’ll be paying the same taxes.  Could structure a fee-for-service system, but we’re reluctant to have user fees, and diff to figure out how to price these things.  

6. Tiebout theory: local govt’s compete for residents—like a mkt.  People choose towns according to characteristics which are imp’t to them—“voting w/your feet.”  Assumes this is a good thing—people w/like tastes will live tog, efficient, comms will have a certain type of character & homogeneity.  Problems: Leads to EZ, exclusion of the poor which in turn leads to racial seg.    

7. Mt. Laurel (1105-1130): Ct has a very narrow view of the problem—narrow even on an economic level—if you misstate the prob you’ll misstate the solution.  This is really about racism & classism, not fiscal zoning as ct assumes.  Court’s decision is explicitly not grounded in the fed const so as to be non-appealable (this is the state’s highest ct).  Ct uses lang of EP and substantive DP.  Two-part test: 1) Are the ends the legis is seeking legit?  2) Are the means by which the legis is trying to effectuate the goals appropriately connected to the goals?  Three tiers of scrutiny:

a) Strict: Legis which on its face classifies as to race, etc.  Need a compelling gov’t interest, and means must be narrowly tailored.

b) Intermediate: gender.  Imp’t gov’t interest; substantial cxn between means and goals.

c) Rational basis: applies to all economic or other forms of regulation.  Legit gov’t interest; means must be rational

Hall was troubled by the parochialism of EZ: gen welfare; right-to-shelter argument (complete mkt failure—failure to provide); process/authority argument (don’t try to fix prop tax probs via EZ; go back to legis); externalities.  Counterarguments: we can’t assume the mkt would work if not for these EZ people; institutional competence; reflects private choices, not the shenanagans of the local gov’t; where does the reasoning end—okay to discrim on your own block?  Opinion very unhinged from trad EP/substantive DP arguments.  Note that race not discussed at all in opinion—NAACP was suing!  Trial ct had invalidated the entire ord; required them to affirmatively come up w/a plan for low/mod income housing.  On appeal, ord not overruled in its entirety—given 90 days to amend the ord.  Took them 13 months and they left in place all the EZ elements!—all they did was add 3 new (totally substandard) zones for low/mod income housing.  New suit—said it was ok b/c Mt. Laurel had made a “good faith” effort.  In 1985 legis passesd the FHA—created a 9-memb council on affordable housing.  Allowed a municipality to transfer up to 50% of its low/mod income obligations elsewhere.  USSC upheld constitutionality of FHA in Bernhards.  After ML #2 decided, state decided to engage in state-wide planning.  “cross-acceptance”: negotiaion among diff municipalities and munic & the state—much less focus on local gov’t—very broad implications.

IX. Gov’t Regulation as a Commons—Public Choice Theory (Farber & Frickey/Class Notes)

A. Interest Group Pluralism: Legislation or regulation is a resource which is sold by the gov't to the highest bidder—politics is a market and legis/reg is the product.  The currency of the marketplace is votes, or a combo of votes, campaign contrib, legal & illegal favors.  Individual citizens act as rational profit maximizers—they do that w/o regard to the costs they externalize onto others.  Legislators and regulators pass or adopt legis not on ideological grounds, but b/c they too are acting as self-interested profit maximizers.  Looking for re-election, power, prestige. Administrators are, too—looking for status, turf, power, prestige.  Politics is just a mediation of a struggle among self-interested groups for the scarce resource of legislation/regulation.

1. PC view of gov't is impt b/c the model sometimes seems to be the informative model on what legislators are doing when they pass legislation that benefits groups at the expense of other groups.  Rent Control: Say 51% of the pop votes for enacting mod RC measures.  Can you say that this is either the majority’s pref or socially justified?  You don’t know the degree to which it affects people from this vote—51% may be gaining $3 million, but 49% may be losing 10% million. Doesn’t gauge intensity of prefs.  Also, you don’t know if the voting pop’n represents interests of the group as a whole (unless you know that everyone voted)—people who didn’t vote might be skewed.  Might be an info problem—people might not know the full effects of their vote, or might be skewed by advertising, etc.  You don’t know that people are acting as rational profit maximizers; good of the community may be different tha the aggregation og individ prefs; people not taking externalities into account.  These problems are compounded when you’re voting for a candidate and not a single-issue vote.

2. Who enjoys organizational advantages?  LLs might have these and Ts might not.  Many more Ts, but that’s probably an org disadvantage—more opp for free-riding, hard to get people together, etc.  Organizational advantages fall to smaller groups; more intense preferences; ease of IDing/visibility of people in the group; existence of pre-existing orgs; groups which are composed of people likely to be reapeat players. 

3. RC in NYC: Arguably, Ts would be better of w/vouchers and direct cash payments.  PC theory seems to dictate that you wouldn’t have RC—you’ve got large #s of Ts and fewer LLs—seems like whatever would best benefit the Ts would win.  RC is largely a symbolic issue, though, lots of Ts support it b/c they can point to it and say “We won!”  (“symbolic legis”—on the surface is a victory for one side but in practical terms doesn’t do much) Or, maybe the legislators are voting on the basis of their own ideological prefs and not based on what their constituents want.  

Michaelman is a critic of the above theory—adheres to a Republicanism model.  Repub model dictates that politics is self-rule but not the pursuit of self-interest—believes that pol is about self-governance but that self-gov is not about self-interest.  The selection of the community’s preference is the end goal of the polit process.  Goal is to bring people togethre and encourage them to put aside their self-int and rule for the common good.  Politics is sep & superior to the mkt.  To the extent that politics is a mkt, we need to worry about politics as a commons.  The system of regulation itself becomes a commons in that people will seek to overexploit the reulatory commons b/c they’re able to externalize costs onto others (eg, get a tax break and shove burdens onto other people).  If everyone gets this way, eventually the system will break down.  How to fix?  Privatizing in the context of gov’t regulation: deregulate, or establish regulatory structure in such a way that people are forced to pay for their benefits—internalize their externalities.    

X. Takings Clause: Note that 5th A does not grant the taking power, but only confirms it—USSC says it’s a tacit recog of a pre-existing power.  Why do we allow the gov’t to take at all?  Insurmountable holdout problems, but this justification is coming under assault—gov't is converting PRP to LRP.  Not clear that the gov’t needs the eminent domain power nearly so much as we think it does.  Why should the gov’t ever have to pay compensation when it takes prop?  Prevents gov't from taking too much—discourages overconsumption; protects individ rights and distrib of the benefits/burdens; protect investments and thus encourage productivity; protect 3rd party reliance; protects the little people/prevents discrim; anti-redistribution; pragmatic, peacekeeping measure—protects gov’t integrity (alternatively gives stability for revolutions).   Compensation is based on fair mkt value of the prop.  Some states require the gov't to negotiate before going to judge/jury; others do not.  “Condemnation” is when gov’t files an action to take your prop; “inverse condemnation” is when a citizen files an action saying that the gov't has in effect condemned my prop.    

A. Physical Takings:  When prop is deliberately taken, gov’t institutes an eminemt domain proceeding.  Sometimes, though, phys takings are inadvertent (planes flying overhead)

1. Overview CB 1162-65, 1141-1146

2. Loretto (1164): Any permanent phys occupation of land is always a taking (per se/categorical rule).  Says Const protections for the rights of PP cannot be made to depend on the size of the area perm occupied.  

3. As Loretto illustrates, def of perm phys occupation is incredibly malleable.  Some lawyers are claiming that RC is a form of phys invasion—LL can’t get rid of a T.  Courts have tried to limit Loretto strictly to its facts—don’t want to expand the phys invasion test.

Why should we have stronger protections against phys invasions than reg invasions?  Reg invasions tend to affect larger #s of people; irreversibility of phys takings; limitations inherent in title; difference in demoralization; justifications for reg that don’t apply to phys takings; settlement costs (costs of figuring out who’s affected & how much) for phys invasions tend to be lower.  VB says, though, that reg takings can be very permanent.  Also, if all your land is phys taken you’ll at least get the fair mkt value for it—w/reg takings you might be stuck with land/prop you can’t do what you want with and not even be comp for it. (Andress v. Allard—said you couldn’t sell any artifact containing eagle feathers.  Said it was not a taking b/c still had the stick in the bundle of being able to display the artifacts in a museum—sucks for him)    

B. Regulatory Takings: When gov’t regulates prop in a way that drastically affects the value of your prop.

1. Hadacheck (1181): (Mugler line of cases) Gov’t has almost unlimited power to reg something that is a nuis or is like a nuis as long as gov't hasn’t acted arbitrarily or discriminatorily.  As long as gov’t has a “rational basis,” no req. of compensation.  Factwise, sim to Spur v. Del Webb—not the same result, though.  Difficult to determine sometimes what the line is between takings which prevent public harms (no comp required) and those which confer public benefits (comp required)—eg, highway billboards.  Miller v. Schoene—said unnecess to consider whether cedars are a nuis b/c social policy/econ consids demand the cedars be cut down—not a denial of dp not to compensate for their value.    

2. Penn Coal (1189): Even the gov't’s ability to reg nuis has its limits—if they go too far, they have to pay compensation.  Has to do w/extent of the taking and extent of the pub interest (they don’t define what’s “too far”).  Here, court stops taking about substantive dp and starts talking about the takings clause.  PA has divided estates into surf, min, support estate—says the lower court’s decision purports to abolish the entire 3rd estate.  Court introduces 3 tests:

a) Does it go too far?  Diminish value too much?

b) Balancing Test: Diminution in value vs. ben to the public

c) Avg Reciprocity of Advantage: Whether or not the reg’s effect on a partic landowner all comes out in the wash—you’re burdened some but also benefited some

Held that state must compensate the coal company.  Holmes is trying to minimize the nuis-like nature of this activity to distinguish Hadacheck (although here it’s arguably even more of a pub nuis).  Holmes also points to evid that the legis was thinking more about PP owners than the pub as a while.  Today we wouldn’t scrutinize legis in the same way H does—there was extreme deference to the legis then (Lochner era—intense judicial scrutiny of legis enactments).  What troubled Holmes was this explicit redistribution (VB would argue there’s really no diff bet P Coal and Hadacheck, except that in Penn Coal the redistribution is much more explicit).  Evidence that the P Coal lawsuit was collusive. 

3. Keystone (1199): In P Coal Holmes went to great lengths to distinguish pub and private nuis—gives Stevens great leeway—Stevens says eveything Holmes said about the pub interest in P Coal was dicta! (VB says the acts in question in Penn Coal and Keystone are almost identical).  Different level of deference to the legis.  VB says Keystone does not overrile P Coal—some reg, even nuis reg, can go too far—this principle has not been overruled, nor have the tests artic in P Coal.  K is inconsistent w/what Holmes says re legis deference, but the end of the Lochner Era changed this, not K).  P Coal says the def of prop is the specific tons of coal that P Coal wants to mine and would cause subsidence if they were mined.  K suggests the def of prop is the support estate along with all the other tons of coal, not just the ones K wants to mine.

4. Penn Central: Whether or not a reg effects a takings requires an ad hoc inquiry: 1) nature of invasion 2) econ impact of the regulation 3) nature of the gov't’s interest.  “Ad hoc factual inquiry”  1207-8: Avg reciprocity of damage.  1204—VB says this is the test: “Armstrong Language”: is gov’t forcing a few individuals to bear a burden that ought to be spread over society more generally?  TDR: “vested rights”: if you as a developer have gone to a partic point on a continuum towards developing th eprop, you have a vested right to finish the development.  Can the gov’t, by telling you that you may be subject to reg, destry your claim that you have investment backed expectations?  Existence of TDRs somehow affects the notion of whether or not there was a taking—is this reas?

5. Nollan (1217): As to takings cases, seems to be returning to an era of extreme judicial scrutiny (like in Penn Cent).  This case is all about exactions.  Scalia’s big fear: Are we encouraging gov't’s to set restrictions exceedingly high & then bargain them down to see what it can get?  Central fear in Nollan, and also w/Penn Central in terms of TDR’s as “funny money.”  Nollan establishes what the rules are for evaluating takings claims regarding exactions.  Acknowledges that exactions are legitimate (“greater includes the lesser” argument—if gov’t has power to regulate/take the entire prop then they have the right to impose exactions).  Acknowledged that the exaction muct have a nexus to the harm that would have justified denying permission to develop the prop.  Talks about the closeness of the nexus—seems to say that the fit is more serious than rational basis—court says “substantially advanced”  Nollan hints that the “substantially advance” test applies not just to exactions but to any takings test—this has enormous impact. (First Eng deals w/whether or not compensation needs to be paid for a temporary taking). 

a) Dolan: Agrees w/Nollan, and in addition: When a city imposes an exaction, there must be a nexus, and the exaction must be roughly proportional to the amount of harm the building would cause.  Shifted the burden of proof—city must prove the am’t of harm, not the builder. 

6. Defining the unit of prop is THE central problem in takings law.  Lovelady’s harbor: 250 acres total; 199 developed w/o incident; Clean Water Act.  51 acres sub to CWA, 38.5 of which would be given to the state.  LL’s wanted to dev the remaining 12.5 acres.  Dimunution in value: is the unit the orig 250 acres?  The 51 acres that are left?  The 12.5 acres at issue?  Do we take into account the millions of $ they already made on the first 19 acres?  Do we look at it as phys prop (GCS itself, or the whole block owned by these people?  250 acres vs. 12.5 acres?) or metaphysical rights (bundle of sticks—support, air, surf rights) or strands w/in the bundle (do they have the right to dev a Breuer-style bldg?)  Narrowest—define prop as the 12.5 acres/27 tons of coal req to support estate in P Coal; right to use the airspace in Penn Cent.  The finer we define the unit of prop, the more we have to fiddle with other stuff in order to allow the reg to stand.  Stevens defines unit of prop very broadly in K b/c he doesn’t like the comp clause.  Defining it broadly (the whole 250 acres) seems like a deep pocket view of takings—a person w/bigger holdings (probably the wealthier person) will not receive just compensation for something the other person would.

7. 3 tests courts use to define the unit of prop (still no one definitive test—at some point USSC will have to tackle this question):

a) Unit of prop is the unit of prop that’s regulated (eg, 12.5 acres).  This is a Holmesian def—ignores P Cent & Keystone

b) Unit of prop is any contig prop held by a common owner (eg 250 acres)

c) a la Brennan in Penn Central: Ad hoc, multi-factored test.  Degree of continuity, dates of acquisition, extent to which the parcel has been treated as a single unit by the owner  

Lucas (1241): How much of the value of the prop has been destroyed?  If it;s 100% then gov’t must pay comp unless the reg essentially codifies limitations that were inherent in your title.  Nobody on USSC really believes that Lucas has lost 100% of the value of his prop.  The case introduces enormous complexites.  Also imposes complexities about what is the common law of nuis?  Some states have given up on the common law of nuis.  

                       Entitlement—PRP                                 Remedy—LRP

P                                                 injunction against D                               damages to P  

D

                            no liability


Damages to D (compensated inj)

PRP allows parties to work it out themselves—but VB says PRP allows P to extort D (if harm to P is $1000 and shutting down would cost D $10,000, P could force D to bargain anywhere between the 2).  In PRP transaction costs may be too high to allow a bargain to take place.  Bilateral monopoly—if the parties are forced to deal only w/each other, might drive up the costs of bargaining b/c parties may act strategically.  We’re wary about using LRP if we have reason to believe that P might have trouble collecting from D.

Harshness of inj used to skew the finding of whether or not there was a nuisance, b/c inj were always ordered.  Law of nuis has gotten watered down.     
                           

