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Property Outline 1 - Property and Possession Theory 

I.
General terms and theories

A.
Prop. as Bundle of rights

1.
The idea that prop. rights are not absolute - can be split and given to others, or have for a period of time, or under certain conditions, etc.

a)
Eg. can have right against A but not against B concerning prop.X, give possession right to A, profit right to B, creative right to C but only for 2 days and then belongs to public, etc.

b)
Eg: The adv. poss'r would have no rights against the actual owner until the required time has passed but does have rights against other adv.possessors who come after him.

B.
Liability and property rights and inalienability

1.
Liability right - 

a)
Can be bought, is not absolute.

b)
Eg. damages remedies - as long as D pays them, can continue to do whatever.

c)
Probs:

(1)
Hard to determine the appropriate damages - subjective beliefs of the  P are usually not taken into consideration either.

(2)
Morality - ct. is saying is alright for D to do X as long as he pays.

d)
Pros:

(1)
Is better suited to find a middle ground.

(a)
Eg. if cts. want to strike balance in encouraging competition and in encouraging creators to work hard and expend effort and $ in AP News.

(i)
Whereas a prop. rule would stifle competition and no prop. rule would stifle creative efforts.

(ii)
Eg. Award P some damages, this would allow competition (instead of an injunction) bec. D could still stay in the game but the money given to P would give him incentive to continue his work and others would see that example and strive also.

(iii)
But in AP News, they gave an injunction for printing the stories for a period of time - this also worked the same effect of compromise.

(2)
Soc. as whole may be benefited if soc. can buy out an individual's right - public over private rights.

(a)
Eg. if a company had the cure to AIDS but did not disclose it bec. hated gays, then another comp. brought to ct. that they wanted it - ct. could take fr. them and give to P for the ben of soc. and pay D.

(i)
If gover. stepped in - it would be eminent dom.  - the state always has a liab. right option.

(b)
But who is to decide what is for the good of soc.? Who is to judge this? What if was the first nuclear bomb?

2.
Property right

a)
Can not be bought, can refuse any price if wishes.

b)
Eg. injunction - D can not do no matter how much $ is given.

c)
Pros:

(1)
Allows person to stop what they see as morally objectionable behaviour  - eg. selling body parts, etc.

(2)
Good when no $ can compensate for - bec. of specialness, religious beliefs, memories of the prop., etc.

(a)
Takes into consideration the subjective beliefs of the P.

d)
Probs/

(1)
Can cause inefficiency - when one use is more valuable or useful than another but it can not be done bec. of an injunction.

3.
Inalienability

a)
Is a state where one can not transfer his own property.

b)
Eg. when A is drunk or crazy, stat. of frauds, if transfer would hurt another's land value - externailites.

c)
Eg: Social security benefits are nontransferable.

4.
?Bargaining

a)
Coase - Who ultimately gets the right, lia. or prop., the most efficient use will come out in the end thr. bargaining.

b)
But, a P w. prop. right or injunction right has much greater bargaining power and can get much more $ for this.

(1)
Eg. D causes 100$ worth of dam. fr. his factory which is worth 10,000$ in profits. If P gets liability right, then only gets 100$, but if gets prop. right then can bargain w/ D for a much greater amount since is worth up to 10K to  D.

c)
In lia. right - the right can shift w.o. bargaining.

(1)
Eg. ct. can give the right to P - eg. dam. of 10K, and D can not continue activity until pays

d)
High trans costs and prop. right

(1)
When it appears that there will be high trans costs, cts have to be more careful in giving a prop. right bec. for the right to shift, there must be bargaining betw. the parties. High trans costs make this unlikely, T the right should be placed in the right party to begin with.

C.
Legis v. ct.

1.
Who and when  should one decide over the other?

a)
Legis:

(1)
Has better info finding capabilities.

(a)
In tech. and science ques. especially.

(2)
Legis decisions are broader, T they try to think of everything and incorporate together so is coherent and consistent.

b)
Ct.

(1)
Is cases by case so their decisions aren't as cohesive.

(2)
Cts. only deal w. 2 parties, and decide on that.

(a)
May decide on procedure not substance.

(b)
Externalities are not adequately considered unless there is a third party there to represent them - and if they have standing, etc.

(i)
But how much are extern. considered in legis - when you need certain amount of power to influence the legis. - all groups may still not be represented there either.

(ii)
And individuals have better access to the cts.

II.
Public policy trump over private prop. rhts.

A.
Miller v. Shoene

1.
Facts:

a)
P had some trees that were infected w/ something that didn't affect the tree but could destroy apples crops (and only apple crops).P was ordered by a statute to chop them down. 

2.
Reas:

a)
The statute is constitionally valid. 

b)
"When forced to such a choice the state does not exceed its constitutional powers by deciding upon the destruction of one class of property in order to save another which, in the judgement of the legislature, is of greater value to the public." Strong public interest can be a trump over private prop. rghts.

3.
Policy:

a)
The state had a strong interest in apples-it was a large part of their economy, provided jobs, etc.

III.
Rule of Capture

A.
Wild animals - Pierson v. Post

1.
Facts:

a)
P was chasing a fox and about to catch it when D came along and caught it before him. 

b)
P claimed fox was his property when he began the chase..

2.
Reas:

a)
Mere chasing or pursuit of a ferae naturae is not sufficient for possession. Capture is required. 

3.
Dissent:

a)
Look at the reasonable prospect or reasonable chance of the person attaining or completing the kill. If in reason, then is his prop.

4.
Policy

a)
Ct. wanted a clear rule.

(1)
Having the point of capture as the rule is easier to define and  establish than the point of beginning pursuit which can take many forms.

b)
Ct. wanted the efficient killing of foxes and believed this rule would encourage that. 

(1)
Competition is encouraged=greater killing rate.

(2)
Instead of one hunter pursuing, others would still have incentive to join in.

(3)
Does this really make it more efficient?

c)
Factors in finding possession:

(1)
time and labor expended.

(2)
who actually made the kill.

(3)
who needs the benefits more.

5.
Customs:

a)
Customs of hunting were not relied upon.

(1)
They can be unfair to those inside the custom:

(a)
look at who made the customs and who benefits from them. They may be set up to benefit the more powerful.

(2)
and to those outside the custom.

(a)
eg. custom of trespassing during the hunt.

(3)
Reasons for the custom may be outdated.

(4)
Customs are sometimes hard to figure out.

B.
Natural gas - Hammonds v. Central Kentucky Natural Gas

1.
Facts:

a)
Gas co., extracted gas from under P's land before P took ownership but later re-injected gas into the same chamber.

b)
P sued for trespass.

2.
Extraction of gas:

a)
What is legal: As long as one drills directly down from their property, if gas is extracted or siphoned fr. areas underneath another's property, it is still OK.

b)
What is not legal: Slant drilling fr. your to property to underneath another's prop. And actually going on to the other's land w/o permission or lease and extracting.

3.
Reasoning:

a)
Gas is a ferae naturae so the one who captures it first is the owner.

b)
The person who owns the land above the gas may have exclusive rights to the gas if the entire gas chamber is inclusive under her property and can sell or lease this right. But if a little of of the chamber is under anothers, he can drill directly down and siphone what's underneath her land.

4.
Escape of ferae naturae

a)
Once the ferae is intentionally let go, or escapes, it is nolonger one's prop. but is again open game.

5.
Trespass:

a)
The court found no trespass since the gas, once released, nolonger belonged to the gas co. but was ferae once again.

b)
Ex: if A lets out a fox in the woods and it goes onto B's land, A has not trespassed.

c)
Policy: A has no control over the ferae.

(1)
But here, the gas co. knew it would go under P's land, and T had some control over it. But still no trespass bec. still not their possession.

C.
Cons to rule of capture:

1.
Can cause overcapture.

a)
People would try to get as much ferae as soon as possible before others do instead of taking what you need.

(1)
Focus would be on short term gains.

b)
For gas, oil, etc. this would cause probs. in containment, overuse or overconsumption once it is extracted.

2.
Inefficiency thr. overinvestment in capture technology:

a)
People would focus on equipment to help them get as much as possible as soon as possible and not on conservation, efficiency, i.e. set up 20 well to extract in 1 year rather than 5 wells in 3 years. Afterwards, would have 20 useless wells.

3.
Can cause unfair competition:

a)
Those with greater resources will have an advantage.

4.
Encourages competition not cooperation..

D.
Alternatives to rule of capture:

1.
Private agreement- parties can negotiate drilling rights, profit sharing, etc.

2.
Reasonable standard- only allow X amount to be extracted in Y amount of time, i.e. OPEC standards.

3.
Regulations: 

a)
well spacing- can adjust the amount of extraction by requiring a certain amount of space betw. each well. 

b)
unitization- parties acting as one party-similar to private agreement but this is regulated by govern.

4.
Central control of state.

5.
Tort liability to force internalization.

a)
But these seem to rely on prop. rights, otherwise, how would someone have a c/a on damage to him?

IV.
Constructive Possession

A.
Keeble v Hickering, p.23

1.
General:

a)
The cts. will sometimes find that even though a person has not yet captured the ferae naturae, he may still have certain recognizable rights to it.

b)
There are no clear rules to finding if a party has "possession" or not. The ct's decisions will change depending on the policies and specific or distinquishing facts of each case.

2.
Rule:

a)
If A is chasing or in the process of trying to capture a ferae naturae and B comes along and chases the ferae away so that A can not do so, A has cause of action against B.

b)
But if B sets up his own traps or things and captures the ferae before A, he does not have action.

c)
The cts. are making a distinction betw/ B chasing the thing away and B trying to capture it for himself.

3.
Policy:

a)
The ct. is trying to reward efforts of capturing feraes and thus encourage efficiency. 

(1)
B's action of hindering A in capture puts A's labor and time to waste with no profit of capture=inefficiency and this is discouraged.

(2)
H if B's action is to also catch the ferae, then even though A's labor and time may be to waste for him if B catches it first, their is still for society the benefit of capture by B. This also encourages competition betw. A and B and the cts. see this as effic. (see Pierson) and T encourage it.

(3)
Also pretty clear here that P would have captured the ferae but in Pierson was not as certain.

V.
First Occupancy Theory

A.
General idea:

1.
Being there first somehow justifies ownership rights, i.e. occcupancy=prop. right.

2.
Each has an equal right to grab, and prop. rights legalizes what has already been grabbed.

3.
This is very similar to rule of capture-who grabs the ferae naturae first owns it (land can be seen as ferae naturae).

VI.
Economic theory and prop. rights

A.
Economic terms

1.
Externalities:

a)
Those costs or benefits that one puts onto another party because they do not have to take account for them..

(1)
Ex: a company causes  pollution that damages A's land. The damage is an externality.

2.
Internalizing externalities:

a)
When, through bargaining, X takes into account the externalities caused by him to the other party Y which results in some action other than X's rejecting Y's offer completely.

3.
Transaction costs:

a)
Costs of getting together, bargaining, lawyers, investigation, gathering info, $, enforcement costs (cts., police, etc.) 

B.
General goals of prop. rights:

1.
To achieve greater internalization of externalities.

a)
This seems to mean creating prop. laws that are more restrictive of one's right to injure other's prop.

2.
And to achieve efficiency of internalization, eg. low transaction costs.

3.
For this to occur, the transaction costs of internalization must be lower than the benefits attained from internalization.

a)
Ex: If A is allowed to cause B 100$ worth of damage and an anti-pollution device=50$, B would offer A at least 50$ up to 100$. If B offers A 50$ and A accepts but the transaction costs=60$, it is not profitable for B to bargain=no internalization.

4.
The noninternalization of externalities encourages inefficient use of resources.

a)
But nonintern. does not necessarily lead to inefficiency.

(1)
Ex: X profits 100$ from activity that causes Y 50$ of damage. W/o intern. this would still be efficient to society. (Econ. th. is concerned about increase the total value in society and not about the distribution of it).

C.
Coase theorem

1.
General idea:

a)
If transaction costs are low, cts. decisions will not determine behaviours or activities but the market will (private parties will negotiate betw. themselves). The market process will also provide the most valued use to continue, i.e. will maintain econ. efficiency.

2.
Setup:

a)
A's factory creates pollution near B's home.

b)
X = amount of damage to B.

c)
Y = cost of an anti-pollution device.

3.
Scenerio 1

a)
X = 50$
Y=100$

b)
Cts. decision: A has the right to pollute.

(1)
B will offer A up to 50$ to stop the pollution but A would need at least 100$ = A would continue poll. will continue to profit from B's damage.

c)
Cts decision: A does not have the right to pollute.

(1)
A will offer B betw/ 50$ to 100$ to buy out his right not to be damaged (since is better than paying 100$ for Y). B will accept= A will continue to pollute and B will profit. 

d)
Conclusion: A will continue to pollute despite the ct's decis.

4.
Scenerio 2

a)
X = 100$
Y=50$

b)
Cts: A has right to pollute.

(1)
B will offer betw/ 50 to 100$ to A. A will accept=A will install Y.

c)
Cts: A does not have a right to pollute.

(1)
A will install Y instead of paying 100$ of damage to B.

d)
Conclusion: Awill install Y in both.

5.
Conclusion: Behavior of A will rely on market factors and bargaining and not the cts. decision. The cts. decision, H affects who profits from the other.

D.
Problems w/ Coase Th.

1.
General:

a)
Probs. occur when extra factors increase costs in some way as to impede the market process fr. working efficiently. When this occurs, the bargaining process has to be abandoned and the original allocation of rights stays as they are, i.e. the cts. decision is followed.

b)
In other words, these probs. cause the market-bargaining alternative to become ineffective. T the only thing left is the original allocation of rights, ie the cts. decision.

2.
Transaction costs: 

a)
Coase th. assumes them to be small or none. This is unrealistic. If the trans. costs. are too high, private parties will not negotiate= the market will not determine behaviour but the cts. will.

3.
Holdouts:

a)
This prob. occurs when many parties are involved.

b)
When A has to bargain w/ many B's or injured neighbors, there is an incentive for individual B's to holdout for a high price. This makes it unprofitable for A to bargain and T abandons the market process= the cts.decis. determines behaviour.

(1)
A can avoid this by getting all to agree as a unit and for B to insure no holdouts.

4.
Freeriders:

a)
This prob. occurs when many parties are involved.

b)
When many Bs have to pay A, some will not wish to pay and get a free ride on the others. This will make the transfer difficult and increase trans. costs and help lead to abandonment of the market process.

5.
Strategic behaviour prob.

a)
When both parties try to get as much out of the bargaining as possible, they may not be able to reach an agreement.

VII.
Development of prop. rights

A.
Demsetz, p.31

1.
General idea:

a)
Believes that prop. rights came into being when resources become scare bec. they force internalization of externalities which encourages. greater econ. efficiency of society (when resources are scarce, there is less room for waste and the harm caused to others fr. someone's waste is much greater

b)
Factors such as the development of technology, trade, changing markets, etc. will cause conditions where externalities become significant and are necessary to control thr. internalization. Establishing private rights are a good way to do this (see above).

c)
The scarcity of resources is an important factor-when this occurs, internalization is greatly needed.

2.
Definition of prop. right:

a)
Prop. rights possesses the consent of others to prevent others from interfering with his actions and convey the right to harm or benefit others or herself.

3.
Communal v. Private right to prop.:

a)
Communal ownership=every individual has a right to property.

b)
Such communities cause less externalities to be internalized compared to private prop. rights because of below reasons and thus encourage inefficiency (the tragedy of the commons).

(1)
Self interest will cause persons to overuse and misuse land T causing inefficient use of it.

(a)
Hypo: If there is a communal land where people grave their cows (Desmetz assumes private prop. of cows here in his communal example-a flaw on his part) and if 15 cows are put on it, the total overall beef gain will decrease than if only 14 cows were on it. But the 15th cow will still gain a small amount of weight.

(b)
The owner of the 15th cow will still put the cow on the land since he will gain something even at a loss to the whole (causing an externality). This is an inefficient use of resources.

(c)
If there was private ownership of this land, the owner would not put the 15th cow on the land=efficient use.

(2)
Transaction costs are higher w/ community rights bec. for agreement and bargaining, everyone needs to agree since everyone has a right to use the prop.

(a)
Ex: A pays B 50$ not to build a damn on his land since it would damageA's land. In a private right system, the transaction costs would be limited to this agreement. H, under communal rights, A would have to also bargain w/ everyone else in the community since they also have a right to build the damn.

(b)
The greater number of parties involved would also cause holdouts and freeriders (see above).

VIII.
Why have Prop. rights?

A.
General

1.
Similar reasons as why we have trespass (w/o prop. rights, there would be no trespass law).

2.
Encourage pluralism or uniqueness-when people are allowed to indulge their wishes on what they wish to do wish to do w/ their prop. it creates different personalities, etc.

B.
Reasons for trespass rule:

1.
Idea that owner knows best what is harmful to and what is a harm to one's land.

a)
Don't want others to say what is considered harmful, ex: if P didn't want the state to store crates on his land but society felt that this really is not a harm.

2.
If one knows that his investments and labor expended on his land will be protected, he will continue to invest and work his land, otherwise will stop. This encourages activities on land that are useful to society. Ex: if no trespass law, people could go onto farms and take food, T no incentive for farmer to work.

3.
Maintain a sense of autonomy or dignity and individualism.

C.
Economic views

1.
Achieves greater internalization of externalities and hence encourages efficient use of resources-Demsetz.

IX.
Exceptions to First Possession

A.
Constructive possession

1.
See Keeble above.

B.
Might Makes Right

1.
Johnson v. M'Intosh

a)
Facts: 

(1)
P had gottten land from Indians and D had gotten land from a patent through the U.S.

b)
Holding:

(1)
Only the U.S. can give or take land, not private indiv.

(2)
Only the U.S. can expel the Indians by force. 

(a)
Even if A has patent fr. U.S. for land X, if there are Inds. there, he can not expel them himself, must wait for the U.S.

(b)
This is a risk buy w/ potential high benefits- U.S. is saying to A, you can buy this cheap now and some day we may conquer this land and you can take actual possession (price goes up).

c)
Reas:

(1)
The first possession of the Indians is not recognized by the U.S. cts. First possession only counts betw/ Euro. countries.

(a)
The Indians do not use the land in such a way to amount to possession as the U.S. sees it, i.e. didn't change it enough, or use it effic.

(2)
Old Principle:

(a)
Whichever Euro. country first takes the land is the owner.

(b)
Has lots of authority, etc.

(3)
Expectations:

(a)
The U.S. granted land to many people who's expectations would be upset if they could not rely on the U.S. People already put labor, investment in land-would go to waste. Also, those who have not will not be encouraged to do so in fear of losing their land also.

(4)
Institutional:

(a)
Cts. are powerless. The cts. derive their power fr. the U.S.

(b)
Can not enforce their decisions anyways, no army.

(c)
This is a political, executive decision to take land by force.

X.
Labor Theory or Acquisition by Creation

A.
General

1.
Labor theory - that if you find a resource and mix your labor w. it, it is yours.

a)
scenerios

(1)
A uses B's material and his own labor to make X.

(a)
Cts. generally award the X to B unless A's efforts have sufficiently increased thier value and A has not acted willfully.

(2)
A uses B's material, his own labor and some of his own material to make X.

(a)
Ct. will generally give to the person who owned the principle material - even if A willfully used  B's stuff.

b)
Probs. - 

(1)
May limit competition and cause inefficiency, ie. the best person to use the resouces efficiently (smarter, stronger, more funds, etc.) will not get a chance to do so.

(2)
How much are you going to give this person.

(a)
Eg. say he worked the river, give him all of the river?

2.
Just deserts theory

a)
An answer to the above ques. - give the person as much as he worked for, in proportion to.

3.
This is the reap what you have sown idea that those who have mixed their labor w/ a  resource somehow make that resource their prop.

4.
Creation idea in intellectual prop.- the first person to come up w/ a new idea has rights over it, i.e. copyright, patent law,etc.

B.
International News Service v Assoc. Press

1.
Facts:

a)
D-INS was copying news bulletins published by P-AP and selling them as their own.

2.
Holding:

a)
P has a right of prop. on the news it reports against its competitors like D for a limited period of time.

(1)
This is the reap what you have sown idea.
(2)
This period of time is variable but generally enough time to prevent the competitor from reaping the fruits of what P has sown thr. his time and labor.

3.
Policy:

a)
In copyright cases, the cts. want to find a time period, money reward, injuntive relief, etc. that encourages people to invest, and use time and labor by giving reward to P by giving him enough profits for his labor but not so much to give P a monopoly on the news and stifle competition.

(1)
This policy applies in news and possibly other "creations" cases -  a balancing of encouragement of work and the interests of the public.

(2)
If there were no prop. rights or weak prop. rights, = AP has less incentive  to work, invest = less news = hurting the public. but do not want to strong rights or AP gets a monopoly = less news or inferior news = hurting the public.

(3)
Ultimate concern - the effect on the public.

(4)
See General Terms above - lia. and prop. rights.

b)
P does not have prop. rights on the news over the public.

c)
Some actual damage may be necess. for suit (unlike trespass).

4.
Comm:

a)
Tipping - the ct. allowed INS to get tips fr. AP sources and  go  after them on their own - bec. this was good for competition and INS was doing some work - labor th. - wouldd mix their labor w. it and make different.

C.
Moore v. Regents of U. of Cal.-stopped here

1.
Facts:

a)
Ds, the doctors of P, took cells from him that were rare in order to help develop a line of cells w.o informing him of the economic purposes behind such. The Ds made great profits fr. this.

2.
Held:

a)
Expectation theory - P did not have right of possession bec. he did not expect to retain possession interest of the cells after they were removed - why would he?

b)
P clms only a right in the profits but not in the possession of the body parts - T the ct. found  that if don't ask for all prop. rights, then can't be yours - prop. is not split up ideas.

(1)
This is a dubioius reason - most cts. find that prop. rights can be split for the same thing and nothing odd about it.

3.
Policy

a)
Moore and INS came out differently bec. the goal of public benefit required different rulings.

(1)
Finding no prop right in Moore allows greater scientific discoveries, investment in science and medecine which helps society.

(2)
Finding some prop. right in INS encourage competition and creative efforts which was for the good of soc.

b)
Labor th.

(1)
The doctors mixed  much of their labor into the cells to make what they did which was the basis of the profits, not the cells themselves -  the patient basically did nothing.  

c)
Other remedies were available for P here also - could get compen. fr. a tort action.

d)
Marketing of body parts

(1)
If allowed P profits rights, then would encourage the selling of body parts. 

(2)
Eg. if P knew that had rare cells and that could make money fr. them, would sell to the highest bidder - moral prob.

(3)
This would also stifle med. research since would have to pay.

XI.
Adverse Possession

A.
Requirements

1.
Adv. poss. (A) allows a person to take the land fr. another w.o having to pay if he meets these certain requirements: Possession must be - 

a)
Actual

(1)
A clear entry upon land that gives the owner notice that something is going on.

(2)
Also used to establish how much land A is claiming - the boundaries of his claim

(3)
Ensures that A is working, using the land.

(a)
Valkenburgh (minority) - also looks at the value of use A is doing on the land. If not a great use - just storing junk there - then not adequate for adv. poss.

(b)
Majority - looks at if a normal owner would use it the way A does, then is good enough - doesn't have to be farming it, or something exceptional like that.

b)
Occupation must be Open and notorious

(1)
Possession or use must be so that it provides an owner making a reas. inspection of the prop. w/ visible eveidence that someone is on the prop.

(2)
This test varies depending on the type of prop. and land. Must be open and notorious upon usual use of the owner.

(a)
Eg. If land at the beach, then notice must be in the summer, not winter.

(3)
Don't want to punish the diligent owner - so want it to be open and notorious.

(4)
Similar to requirement of actual posession.

c)
adverse

(1)
A did not first enter the land on implied or express permission of the owner - once does so, can never adv. possess the land.

d)
under claim of right or title

(1)
Similar to adverse requirement but some states get into issue of good/bad faith.

About state of mind  - three diff. views

State of mind is irrelevant - object. stand.

"I thought I owned it" is required.- good faith stand

"I thought I didn't own it" - aaggressive stand.

e)
exclusive - no sharing

(1)
No sharing of the land w/ the owner - goes back to the adverse requirement - this would imply permission fr. the owner.

(2)
Also can not share w. anyone else except for the kind of sharing that a normal owner would do, i.e. 2 brothers can adv. poss.

Use as a normal owner would use it - implies exclusiveness.

f)
continuous

(1)
Be on the land for X period as a normal owner would. Eg/ using beach prop. only during the summer counts, doesn't have to be there all the time.

g)
for the period of the statute of limitations.

2.
States differ. on how many of these must be met.

3.
Effect - if A wins adv. possession:

a)
Title shifts to him,

b)
he is said to have owned it fr. the time he first came on the land,

c)
A does not pay for the land

B.
Common situations

1.
There are three common situations where adv. poss. cases occur.

a)
Under the color of title:

(1)
When A buys a lot and something is wrong in the transfer, eg. boundaries are wrong on the paper, etc.

(2)
In these cases, A has come to believe that area X is his since the paper says so but it really isn't.

These have shorter time required than adv. possess. if A acts in good faith.

b)
Boundary dispute

(1)
By the neighbors - settled three ways

By agreement

Acquiesncence - if doesn't object for a long time = implied agreement.

estopel - if a party relied on boundary being somewhere and other is silent.

States of mind required

Maj/ - is irrelevant, as long  as acted on it.

Minority - requires bad faith - aggressiveness.

c)
Squatters

(1)
And other aggressive trespassers who outwardly intend on taking the prop.

Some cts. do not allow such adv.poss. - want good faith.

2.
Rare situation

a)
When title of the land is unknown or uncertain.

(1)
Uncertainty can be caused fr. inheritence.

Time tolling

Begins when adv. poss. first enters land. Change of owners does not matter.

Second adv. poss. can add time to first adv. poss. if there is privity betw. tthem - eg. K betw.

C.
Arguments for adv.possession

1.
Repose theory:

a)
It reflects our tension betw/ wanting to grant ownership to the first possessor and wanting to be certain who the owner is.

(1)
Adv. poss. allows easier determination of ownership since it encourages cls. to be made against ownership after the period required for adv. poss. This way, the ownership is determined every X years rather than having absolute prop. rghts extending back 200 yrs.

(a)
Same policies as stat. of limitations- don't want stale evidence-less accurate, more time and $ spent on trying to find evidence, fairness-diffic. for parties to dig up old evidence, older evid.=more administrative costs.

2.
Marketability:

a)
If there were clms. on the land going back 100 yrs, this hinders the selling and buying of land - only go back 15 yrs. or so is more certain and quicker for the cts. to determine title rights = greater efficiency for market purposes.

3.
Productivity:

a)
Protect valuable resources fr. being idle for a long period of time.

b)
Deserts th.-Person who works land derseves it.

(1)
Costs very little for the owner to check land in exchange for the protections the state offers.

4.
Realiance:

a)
Of the adv. poss'r-he has come to rely, use land as his.

b)
Of third parties- may rely on adv. poss'r use or expected ownership of the land.

5.
Personality th.

a)
To the adv. poss.'r the land has become a part of the person. Don't want to uproot that. The real owner has not been around.

6.
Indians

a)
Kicked out Indians on the theory that they did not use the land, change it, improve it so T we can take it - same rationale.

b)
Prob. - soc. is imposing their view of what is useful, what counts in order to keep the land. Efficiency and productivity trumps other concerns.

(1)
Eg. What if owner just wanted to preserve the land for beauty and just leave it alone.

7.
Checking the land

a)
State must enforce B ownership, eg. protect it, etc., so they can ask that B at least come check it once in awhile in exchange.

D.
Why the adv. poss'r does not pay

1.
General: The adv. poss'r does not pay for the price of the land, but only for the back taxes back to the point where he first entered the land.

2.
Reasons:

a)
Difficult to determine the price of the land before the adv. poss'r worked it-takes ct's time and $.

b)
Undermines the reliance interest annd deserts th/-adv/ poss'r has relied and worked land thinking it is already his - and may not be able to pay for it anyways.

c)
Do not want to reward 'sleeping' owners.

d)
Productivity- might discourage potential adv. poss'r fr. even beginning to work the land if they know they have to pay later.

I.
Property Outline 2 - Estates and Servitudes

II.
System of estates- running w/ the person

A.
General

1.
This area deals w/ dividing the bundle of property rights into terms of time. 

2.
Estate system deals only with 'real' property - land and things on the land that are more or less permenantly attached to it, i.e. buildings,etc.

B.
Definitions of terms

1.
Collatoral heirs = bros, sisters, uncles, etc.

2.
Devise = give to thr. will.

3.
?Heir - no one is a heir until the owner dies. The person has to survive the other to be a heir.

4.
Heir apparent=potential heirs.

5.
Inter vivos = betw. the living.

6.
Issue = descendants, ie kids. 

7.
Lineal heirs = direct descendants, eg. son, grandkids

8.
Seisin = possession of a freehold estate.

9.
Words of purchase - define who the grantee is.

a)
Purchase = transfer by conveyance or will, not by inheritance.

10.
Words of limitation - define type of interest given.

11.
Freely alienable = can put restrictions on those you grant your interest to.

12.
Freely devisibly = can devise to anyone.

13.
Freely transferable  = can give, sell, or transfer to anyone inter vivos  - but govern. regs can restrict eg. racism.

14.
Indefeasible = you can't be subject to restrictions by the grantor.

15.
Defeasibly = you can be subjected to restrictions by the grantor.

III.
Present Possessory estates

A.
Nonpossesory

1.
Possesory rights in the present or future are in the estate system.

2.
Nonpossesory rhts. - can never become possessory -outside the estate syst. (these gives a right regarding the use of land owned by another,eg servitudes).

B.
Catagories of present interests based on duration

1.
Fee simple absolute:

a)
Characteristics:

(1)
Interest is potentially infinite.

(a)
Only way it can end- owner dies intestate w.o. heirs.

(b)
If owner dies intestate:

(i)
Will go to lineal heirs, if none then to collatoral heirs. If neither, will go to the state.

(2)
Generally inheritable

(a)
If in the chain of inheritence, right to inherit not voided by such conditions as "To A and his male heirs in fsa." by the owner.

(3)
Freely transferable

(4)
Freely divisible:

(5)
Free Alienability:

(6)
Indefeasible:

(a)
If there are conditions attached, then it is not a fsa.

(7)
Future interest - none

b)
Create today:

(1)
To convey or devise- "To A". Presumption that fee simple is given unless words indicate otherwise.

c)
How to create in common law

(1)
To convey- "To A and his heirs" or some rearrangement of.

(2)
To devise, any clear expression of intent to give a fee simple is OK. Otherwise the presumption is intention to give a life estate.

2.
Life estate:

a)
Char.

(1)
Duration:

(a)
Interest ends at the end of the interest possessor's life. 

(2)
Transferability:

(a)
 A w. life inter. transfers his interest to C. C has prop. interest until A dies.

(3)
Defeasible:

(a)
Owner of life estate can be subject to conditions.

(4)
Inheritability:

(a)
By definition can not since estate ends w/ A's life.

(5)
Future interest:

(a)
Always, something must come after.

b)
How to create:

(1)
Use express words- "To A for life", etc. since the law presumes fsa otherwise.

3.
Life estate per autre vie:

a)
Same as above except:

(1)
Interest ends with another's life.

(a)
"To A for the life of B", when B dies, A's interest ends.

(2)
Inheritability:

(a)
If A dies before B, A's heirs can inherit estate for rest of B's life.

C.
Freehold and nonfreehold

1.
Freehold: 

a)
Fee simple and life estates.

2.
Nonfreehold:

a)
Leased estates.

(1)
"term of years" estate - eg. lease for 20 yrs.

(2)
"periodic tenancy" - month to month basis.

(3)
"tenancy at will" estate = lease for as long as we both wish.

3.
Distinction - only applies to present interests.

IV.
Future Possesory estates

A.
Reversion-future interest of the grantor

1.
General:

a)
Reversion - the portion of the estate left that will become possessory to the grantor  upon termination of the interst she granted.

b)
Created whenever the interested granted is 'lesser' than what you own.

(1)
Fsa > Life estate > Life estate per autre vie > contingent remainder.

(2)
Life estate >  leases in terms of yrs. (no matter how long).

(3)
Contingent remainder interests are always less than your estate.

c)
Owner of an fsa always has a reversion interest if she does not give away a fsa interest, vested remainder in fsa, or a vested executory interest.

d)
But reversion can also exist w. an interest that is not an fsa.

(1)
Eg. A w. life estate leases to B for 2 yrs., A has a reversion interest during the two yrs.

2.
Creation by law

a)
The law implies reversion right, T no need to put in the will.

b)
Invalidation by law:

(1)
If the law renders the transfer invalid for some reason - implied reversion to the owner.

3.
Contigent remainders

a)
When these exist, there is always a reversion possibility, no matter what interest you own.

(1)
Ex: "To A for life, then to B in fsa if B reaches the age of 21." 

(2)
Reversion interest exists even when either option makes an fsa.

(a)
Eg. "To A for life, then to A's kids but if A is not survived by kids at death, to B." O still  has reversion.

4.
Other char.:

a)
Transferable intervivos, devisable, inheritable, and subject to defeasance.

B.
Remainder - future interest of a grantee

1.
Char:

a)
Must be capable (merely possibly, probable not required) of becoming possessory immediately after the termination of the prior estate interest, i.e. no time gaps.

(1)
Eg. "To A for life then one yr. later  to B." B has a springing exec.int.

b)
Can not divest (cut short) any prior interest - exception: reversion interest cut short by a contingent remainder.

(1)
Eg. "To A for life, but if B turns 21, to B." B could cut short A's interest = springing exec. interest.

(2)
Eg."To A for life, then to B if he turns 21." If A dies when B is 20, O reverts to owner for one year, then B's interest divests owner's reversion. This is still a contingent remainder.

c)
Must be created simultaneously with the prior estate.

(1)
Eg."To A for life" written yesterday and "then to B" today. B does not have a remainder, would be a reversion.

d)
Other: Are transferable intervivos, descendible, and devisable.

2.
Vested and contingent

a)
Vested:

(1)
no condition that  must be met prior to possession other than the natural expiration of the prior estate.

(2)
and possible to identify, at any time, who would has the right of possession if the prior estate should expire.

(3)
Thus the person is living, identified, ready and able to take possession whenever prior estate ends.

(4)
A contingent rem. can become vested if the condition is met and all that is needed is for the other term to expire.

(a)
Eg. "To A for life, then to B if B grads. fr. law school." If B grads. fr. law school, all that is necess. is for A to die - B does not have to survive A's life, will go to B's estate anyways.

b)
Contingent:

(1)
subject to a condition that must be met for possession other than the natural expiration of the prior est.

(2)
or is to someone who is not yet born (being born is a condition).

(3)
or is created for someone who is living but is unascertainable.

(4)
Ex:

(a)
gifts to only the heirs of living persons are always contingent.

(i)
To A for life then to B's heirs. If B is living, can not tell who is a heir until B dies. If B dies, only wait for A to die = vested.

c)
Alternative contingent remainders:

(1)
When two parties have contigent rem., and their interests are mutually exclusive.

(a)
Once one party's interest becomes vested, the other party can not vest also- can not have a chance at the estate. Otherwise, is not an alt. cont. rem.

(2)
Eg. "To A for life, then to B if B does X, but otherwise to C."

C.
Executory Interest - fut.int. of the grantor

1.
General:

a)
Any future interest that is not a remainder and divests or cuts short a transferee's or transferor's interest.

2.
Shifting exec. inter:

a)
Divests the transferee's interest:

(1)
Ex: "To A for life but if B gets married, then to B."

3.
Springing exec. inter:

a)
Divests the transferor's reversion interest.

(1)
Ex: "To A for life, then to B one year later."

(a)
During the year, it reverts to O then is divested by B.

b)
Note: the diff. betw. cont. rem. divesting a reversion - has cond. that can cause a divested reversion, springing - has explicit delay that absolutely causes a divested reversion.

V.
Dead Hand Control

A.
General-four methods 

1.
Dead hand tries to:

2.
 restrict the transferability.

3.
 influence ownership by imposing conditions on the owners.

4.
influnece future interest by imposing contigencies.

5.
influence any owners and future owners by putting contingents on the land itself - i.e. convenants.

B.
Reasons for:

1.
To effect the owner's vision of the world.

2.
Control heirs and others behviour.

3.
Keep wealth in the family.

4.
Make sure land is put to best use, internalization of externalities, etc.

C.
Reasons against dead hand

1.
Restraints make prop. unmarketable. Land may be unavailable for its best use.

2.
Tends to perpetuate concentration of wealth by denying the owner to sell and get proceeds fr. property.

3.
Discourages investment on the land since owner is unlikely to spend alot if he knows he can not sell it.

4.
Mortages can not be placed on the land which prohibits the owners from getting loans to make improvements on the land.

5.
Prevents creditors to collect on owner's land.

D.
Restraints on alienation - transferability

1.
Disabling restraints

a)
Grantee can not transfer - i.e."...any transfer is null and void."

2.
Forfeiture restraint

a)
If the grantee attempts to tranfer, then estate goes to another.

3.
Promissory restraint: 

a)
Grantee promises not to transfer enofrceable by K remedies. 

4.
Restatement view:

a)
Absolute restraints are void but partial ones are not.

(1)
Restraints are OK if reasonable in purpose, effect, and duration.

E.
Techniques:

1.
Fee tails and  fee conditionals.

a)
Created to keep wealth in the family and if no more lineage, i.e. no more children, reverts back to the owner and his heirs.

2.
Fee Conditional - obsolete

a)
Words to create:

(1)
"To A and the heirs of his body"

b)
If  A had a child, A could convey a fee simple and transfer outside the family. If A did not, then could not transfer and interest would revert to owner.

c)
This doctrine has been replaced by fee tail.

3.
Fee tail - obsolete

a)
Words to create:

(1)
"To A and  the heirs of his body"

b)
Creates two things:

(1)
Estate lasting only as long as A or any of his heirs is alive.

(a)
No children = reversion to the owner and the owner's heirs or to another party thr. remainder. 

(b)
Every fee tail has a reversion or remainder after it.

(2)
Estate can only be inherited by A's lineal desecendants - no collatorals.

c)
Present law:

(1)
Of limited use in four states:

(a)
Can disentail merely by conveying a fee simple by deed to another. 

(b)
The creditor of the fee tail tenant can reach the entire proprty to satisfy his claim. 

(2)
But when similar fee tail wording is found: i.e. " to my son A and the heirs of his body, and if A dies w/o issue (kids), to my son B and his heirs." Two ways to look at it:

(a)
A has fsa but can only give gift over to another if has issue.

(b)
If A leaves surviving issue = A has fsa and B is cut out. Otherwise, B takes possessory interest.

F.
Defeasible fee simple estates

1.
General

a)
 fs that have conditions on them.

b)
may last forever or end when something in the future happens.

c)
Two types:

2.
FS determinable

a)
A fee simple that will end automatically if condition X happens  - a condition to the owners or on the land: 

(1)
"To A and his heirs, so long as none of them become lawyers," (condition X on the owners) 

(2)
"To A and his heirs as long as the land is used for a golf range" (Condition X on the land).

b)
Can potentially last forever but if X is not met, then automatically reverts to the grantor.

c)
Created by: 

(1)
language connoting a transfer only as long as a condition is met. 

(2)
Indicating only the motive for transfer is not enough, eg. "to Hartford School for school for educ. purposes" = fsa not fs deter.

d)
Future interest: 

(1)
always one for the transferor-"possibility of reverter"not reversion.

(2)
If there is a remainder - "To A as long as land is used for education, otherwise to C."

(a)
This is called a fs subject to an executory limitation -  C has an exec. interest.

3.
FS subject to condition subsequent (fsc)

a)
A fs that may be divested if condition X occurs if the grantor wishes to do so: "...but if the premises are not used as a golf course then the grantor has a right to re-enter and retake."

b)
Unless and until the grantor excercises his right to reenter after condition X has not been met, the fs continues.

c)
Future interest: always one for the transferor - "Right of entry".

G.
Enforceability of defeasible est. - uncertain

a)
Cts. will enforce the condition X if it is reasonable.

(1)
Mountain Brow Lodge, p.196

(a)
Ct. found that limitation on the use of the land was valid even though it had the effect of restricting transfer.

(b)
langauage that explicitly restricts transfer is not OK.

b)
Policies that will render a condition void.

(1)
if the condition directly or indirectly restrains alienation such as limiting conveyance to a small number of persons. 

(a)
Eg. explicitly stating restrictions on transferability.

(b)
Eg. condition that land only be used for lacrosse teams.

(2)
if it materially affects marketability adversely.

(3)
if it is capricous and imposed for spite and malice-see marriage cases.

c)
Defeasible life estates:

(1)
Most common are life estates defeasible upon marriage.

(a)
Eg. To A for life unless she gets married.

(2)
For enforceability, cts. look at the pupose of the condition:

(a)
If it is to prevent marriage, then not enforceable.

(b)
If it is to provide support only until marriage, then is enfor.

VI.
Common law - probs. w. future interests

A.
Protecting future interests

1.
Probs. w. life estate owner.

a)
Will not invest in the land, be productive, etc. if knows that can not sell it later.

2.
The law of Waste:

a)
"To A for life then to B."

b)
Law of waste asserts that A should use land reasonably and not permanently impair the econ. value of the land. The land should pass to B nearly as practicable unimpaired in its nature and char.

(1)
Note: waste of lessees are dealt w. in landlord/ten. law.

c)
Affirmative waste

(1)
A actively cayses permanent injury to the land - cuts down trees, etc. w.o. adding econ. value.

d)
Permissive waste

(1)
A allows land to erode - includes faulure to pay taxes but not insuring the land and buildings. 

e)
Amerliorative waste

(1)
Asserts that grantor intended the remainderman to recevie the land granted and not the value of it.

(a)
changes in the land, even if it increases its value, are not OK.

(2)
Brokaw - B can enjoin A's activities if shown that:

(a)
grantor intended to transfer the land w/ specific buildings to B

(b)
and the building can reasonably be used for the purposes it was originally built for.

(i)
Eg. "Pass my residence to A for life, then to B." If the residence is fine to live in = injunction to tear it down even if that would increase the value of the land.

(3)
Melms v. Pabst - change in the area.

(a)
If the area had changed around the residence so that is nolonger desireable for a residence

(b)
and demolishment of the resid. would improve business purposes and both parties will benefit, 

(c)
then the resid. can be demolished even if grantor intended to pass the resid. to B.

(4)
Mining of natural resources

(a)
Life estate owner can get the ordinary and recurring income fr. the land as measured by the time it was conveyed or devised.

(i)
Ex: If oil found before got interest - then can incr. oil to a reas. level. If oil found after got the interest, then can not start drilling for oil unless gets consent fr. the future owner.

(ii)
now cts. look at if the new  use is reasonable and what a prudent owner would do to their land.

f)
Discretion of A

(1)
A has more freedom of using the land the way he wants if his interest is stronger.

(2)
The more tenuos B's interest also gives A greater freedom.

(3)
Policy -  if A has a greater interest, will use more discretion since he himself will ben if land is used well.

g)
Remedies - B has right to injunction or damages, and some cts. cause forfeiture of A's interest. 

3.
Sale of land w/ future interests

a)
A can sell an fsa if all the persons w/ future interests consent or it is ordered by the ct. - see Weedon.

b)
Baker v. Weedon - the sale of land by ct. order.  

(1)
Facts

(a)
A gave "to B for life then to C". 

(b)
B was old and destitute and wanted to sell the land for support.

(c)
C blocked sale.

(2)
Reas:
(a)
Sale of land w. a future interest may be sold if:

(i)
it is in the best interest of the life tenant - B - and to the remainderman - C.

(b)
At the time, the value of the land was rising rapidly, so premature sale would cause significant financial loss to C.

(c)
So sale is blocked but ct. allow B to sell enough of the land to provide support.

(3)
Comm:

(a)
If prop. w. a future interest is declining in value, ct. may allow sale based on ameliorative waste which presumes that decline in value will be detrimental to both the life tenant and the remainderman.

(i)
usually must also be shown that the land is worthless or near worthless for any purpose.

c)
When the cts. intervene

(1)
The parties should be left to bargain betw. each other. But the cts. will step in when the future interest holder in unborn or unascertainable, or to prevent loss of value or destruction of land.

VII.
Rule against Perpetuities

A.
General

1.
Works against dead hand control, direct restraints on alienation, and conditions and limitations contrary to public policy.

2.
Policies behind the Rule:

a)
See policies against dead hand above.

b)
Strikes a balance betw. wishes of present generation and future generations.

c)
It is socially desirable that the wealth be controlled by the living  members, not the dead ones who can interfere with its productivity, and the present owner's freedom to use the land (individualism).

B.
The Rule              

1.
General:

a)
Fixes a period of time where the condition must vest or fail the interest at issue .

(1)
Must prove that the interest will necessarily vest or fail w/in perp. period. If the situation is uncertain, that it might vest = void.  

b)
This period of time (the perpetuities period) is determined by the life of a person (the validating life) who can affect the vesting of the interest plus 21 years.

2.
Method (not as important).

a)
First, look at all those who can affect vesting.

(1)
These are those who are alive at the time the instrument takes effect, eg. in a will, those alive after the testator's death.

(2)
and who can affect the vesting:

(a)
benenficiaries

(b)
persons who can affect the identity of the bene. (A in a gift to A's children).

(c)
Persons who can affect a condition precedent to vesting.

b)
Second, look at each of these lives and see if the interest must vest or fail w/in their lifetime or w/i twenty one years after their death.
(1)
Such a person = the validating person who validates the interest.

(a)
There may be several but only need one.

(2)
If no such person found - the contingent interest is void, i.e. the gift can not be given.

3.
?Hypo:

a)
"To A's first child to reach 21." A is alive and has a child B who is 20.

b)
B is not the validating life.

(1)
Look at if after 21 yrs. after B's death, if the condition can be met. If it can, then the gift will not necessarily be given or failed by that period.

(2)
If B dies tommorrow and A has a child C two years later, 21 years after B's death, C will be twenty. At this point, C is only 20 and might still get the gift or not. The situation is still uncertain even after 21 yrs. has past. T, B could not be a validating life.

c)
A is the validating life.

(1)
21yrs. after A's life, the gift must necessarily be vested or failed. Since A can not have anymore children, any child of hers must necessarily reach 21 yrs. after her death.

VIII.
Servitudes - Conditions running w. the land

A.
General

1.
Servitudes provide for conditions to run w. the land or estate in land which can be enforced in law or in equity.

2.
Three types: convenents, equitable servitudes, and easements.

B.
Why other devices are not as useful

1.
Defeasible FSs

a)
Reversion potential seen as too harsh by cts. = strict construction and rarely allowed.

(1)
Potential forfeiture also made lots less mortagagable and less marketable.

b)
Enforceable only by O and not the neighbors, and only thr. contract damages.

c)
Fs subject to executory interest or contingent remainders is subject to the rule against perpetuities. i.e. For A as long as does X otherwise to B(a home owners assoc.).

d)
Neighbors could not be certain that restrictions on their lots would also be applied to all others.

2.
Contracts:

a)
Only applied to the original grantor and grantee and not to successors- have to agree all over again everytime the land was sold = high trans costs, free rider and holdout probs.

C.
Easements

1.
General:

a)
Are an interest in the land itself that belongs to another.

b)
The interest goes with the land not the estate in land.

c)
Affirmative easement:

(1)
Is the only servitude that allows the owner of an easement to use another's land for X purpose (even if it would otherwise not be allowed, eg. a nuisance).

d)
Negative easement:

(1)
Allows A to prevent O from doing X on O's land (similar to negative covenant).

2.
It's limitations:

a)
Not as useful as the other two.

b)
Cts. were stingy in recoqnizing easements for historical reasons.

(1)
England - only enforce neg. ease. for not blocking light, flow of air or water, and weakening of land foundation. Amer. cts. expanded little beyond this.

c)
Cts. generally require express written agreements for easemnts.

D.
Covenants

1.
General:

a)
Essentially a K betw. the promisor, grantor, or covenentor who promises not to do X (negative) or to do X (affirmative) on their own land and the promisee, grantee, or convenentee. 

b)
Runs w. the estate in land and binds all successors to either parties' estates.

c)
Enforceable only in law- damages.

d)
The promisor represents the burden side and the promisee represents the benefit side.

e)
Creation:

(1)
Must be in writing. Will not be implied.

(a)
But if only the grantor signs deed w/ the covenent, the grantee is still bound by accepting the deed.

2.
Requirements to enforce by or against assignees:

a)
Horizontal privity:

(1)
In most states: is established if the original owners made an agreement contained in a transfer of interest in land (eg. a conveyance).

(a)
Eg. If O sold to A and had a covenant w. the sale = horiz. privity. If A promised a week after the sale to X in a separate instrument, no horz.priv.

(2)
A few states: Both parties must also have at the time of the agreement, a simultaneous interest in the land, eg. landlord/ tenant, or if A has a fsa and B has an easement on the land for the parties to enter into a convenant about something else.

(3)
Some states:  Have abandoned horiz. privity require. altogether, or just on the ben. side (for benefit to run, don't need horz.priv.) but retained require. for burden to run.  

(4)
Proposed 3rd Restatement: aband. hor. privity for both burden and ben. side.

(5)
Comm:

(a)
Hor. priv. comes into play when a third party outside of the contracting parties wants to enforce the covenant. For covenants, this is impossible bec. no horiz. privity.

(b)
This is where equitable servitudes are stronger than convenants since they do not require horiz. priv.

b)
Intent to run w/ the land:

(1)
The promise in the original agreement must be intended by both to run w/ the land.

c)
Vertical privity:

(1)
For the burden to run, the assignee of the burdened land must be a successor in interest to the convenantor's estate (i.e. gets the whole or same estate interest as O) or an estate of equal duration.

(a)
Eg. If O makes coven.w/ A not to do X, and O has a fsa and conveys it to B, there is vert.privity bewt. O and B which means that the chain of burden is not broken and therefore must be carried by B. T, A can enforce restraint X on B. 

(i)
If B got a life estate = the burden chain is broken and no burden runs to B.

(ii)
Note: Fsa and fs defeasibles are considered equal in duration since both are potentially infinite. 

(2)
The requirement for the benefit side to run is more flexible and is met if is a successor in interest or successor to an estate of lesser duration.

(a)
Eg.If A has a fsa and gives C a life estate, the benefit chain has not  been broken and T the ben. still runs to C and can be enforced by him.

(i)
But if B gets a life estate fr. O = burden chain is broken and C can not enforce anything against B.

(3)
Note: The differences in the horiz. and vert. privity requirements betw. the burden and ben side do not really come into play unless one side has sold their interest and the other side has done nothing. Then the easier standards of the ben side might be important. Otherwise, the harder standards of the burden side must be met for anything to run. 

d)
Notice: 

(1)
The assignee of the burden must have had notice of the covenant.

(2)
Can not be implied as servitudes can.

e)
Touch and concerns the land: see below.

3.
Afffirmative covenants - Neponsit

a)
Harder to enforce than negative coven. but Neposit allowed - but note - was to end in a certain amount of yrs.- not indefinite.

E.
Equitable Servitudes

a)
Have virtually replaced convenants in practice.

1.
General:

a)
Major diffs. betw. coven. 

(1)
Equit.serv. are enforceable in equity.

(a)
Injunction is more valuable than damages since one can sell his right at a higher price than damages if the benefit the other gets is higher than the damages he causes.

(b)
If equit.serv. could have money dam. there would be no use for conven.

(2)
Creation - are easier to find.

(a)
For neg. equit.serv. - no writing needed.

(3)
No horiz. priv. needed.

(4)
Runs w. the land, not the estate so equit. serv. can be enforced on anyone who takes a burdened land or a benefited land.

b)
Similar to  negative easements.

c)
Are sometimes covenants or easements that have formal or substantive errors but are still enforced.

(1)
Idea that burdened land is less expensive and it's purchaser should not be unjustly enriched by avoiding the restrictions thr. a technicality - usually had notice anyways.

(a)
eg. not put in writing in the deed - Tulk v. Moxhay.

d)
Basic prob. it  solves:

(1)
the control of residential developments. It insures that later purchases stay residential.

e)
Creation:

(1)
Most cts. require a writing signed by the promisor bec. of the stat. of frauds.

(2)
Exception - neg. equit. servs. can be implied fr. a common scheme of development in residential areas - though some states do  not imply at all.

(a)
This is reciprocal negative easement.

(b)
Based on reliance interests of the other neighbors who has relied on the common owner to restrict the other land uses around him.

(c)
Note: Real coven. will never be implied since is unfair to impose unlimited personal lia. w.o express agreement, wheras implied ser. is only enforceable to the value of the land - does this make sense - often land value is more than personal liability.

(3)
Case: Sanborn v. Mclean

(a)
Facts: Developer sells 30 lots w/ written convenants in   residential area and orally guarentees that all other lots sold by him will have the same restrictions. H then sells two lots to gas stations.

(b)
Held: If the developer had a scheme of a resid. area and the gas buyers had notice of the covenants in the 30  other deeds, then ct. will imply a similar coven. on the gas guys.

(i)
Scheme must exist before the first lot w. a covenant is sold. If arises later, then can not place any coven. on the lots already sold.

(a)
And  bec. can not enforce those prior lots, cts. may find no scheme bec. may not wish to enforce on those after since may be unfair to enforce on some and not all.

(ii)
Evidence of scheme: can be a recorded plat w. restrictions, oral statements made to buyers, advertisements, or that there are a substantial number of lots w. convenants before D bought.

2.
Requirements:

a)
Intent of parties

(1)
Contracting parties must intend enforcement by or against assignees. Does not have to be explicit- ct. will determine intent fr. covenant and surrounding circumstances.

b)
Privity

(1)
No horiz. privity needed. This allows 3rd parties to sue.

(2)
No vert. privity needed - since runs w/ the land, anyone who takes the land is bound or has a benefit.

c)
Touch and concern the land

(1)
Purpose of require.

(a)
To limit promises since any prom. impedes the marketablility.

(b)
protects individual freedom.

(2)
General clues

(a)
Been - if covenantor's interest in land is made less valuable and the covenentee's interest in land is made more valuable =  t. and c.

(b)
Affect the burdened owner in the physical use of the land.

(c)
enhancing the value or commercial value of the land = t. and c.

(d)
tied to the land.

(3)
Ex. of

(a)
Building restrictions

(b)
Covenants to pay a sum for improvements, maintenance of land.

(i)
If a covenant - then remedy = dam. against the owner.

(ii)
If an equit. serv. - remedy = lien on the land.

(4)
limitations

(a)
if is of limited social utility and constitutes an undesirable fettering of land, ct. may find does not t. & c.

(b)
look at if the burden is greater than the benefit given.

d)
Notice

(1)
Can be actual or constructive:

(a)
This means that the new owner should have known or could have reasonably found out.

(b)
Ex of arguments: when checking for insurance, should trace land to common owner and found the restrictions on the other lots in the area and fiqured it out - "hey, this looks like a residential area."

(i)
Should have inquired about since can plainly see that this is a residential area and might be some restrictions.

(ii)
If there is a common owner and some of the lots he sold had restrictions, the new purchaser runs the risk that there are restrictions on his land also.

3.
3rd party enforcement - Allowed by equit. serv

a)
General

(1)
Normally have the contractor and the buyer who K betw. them a covene. or equit. serv.

(2)
They can enforce against each other but what can the neighbors do?

(3)
Since in equit. serv. there is no need for horiz. privity, neighbors can sue.

b)
Some states require trace to common owner and intention

(1)
For enforcement by the neighbor -A, they must trace their title to a common owner w. the one they wish to enforce against - B and find that the owner intented to give right to enforce to A.

(2)
So, A and B must be assignees fr. the same owner who imposed the convenants or equit. servs.

c)
Snow v. Van Dam - implying intention to enforce

(1)
If the deed is silent on who can enforce a coven. then enforcement can be had thr. showing a scheme of the common owner which the prior purchasers relied on.

(a)
For evidence of common scheme, look at:

(i)
If restrictions are similar or the same.

(ii)
O's grand plan, layouts.

(iii)
Advertisemnts made by O.

(2)
Then is inferred that the owner intended to confer right of  enforcement to the neighbors.

(3)
This is about implying the right to enforce a covenant based on a common owner who imposed covenants on all the lands in writing. 

(a)
In above, was ab. implying the existence of a covenant that was not in writing based on a common owner.

(b)
States may allow one but not the other. 

d)
Rest. view and few states

(1)
Any 3rd p beneficiary can enforce if was so intended by the original contracting parties

(2)
This is in line w/ contract theory.

F.
How covenants end

1.
By express terms

a)
Neponsit - in 40 yrs.

b)
State law - says covne. end in x years.

2.
Public Policy

a)
Eg. Covenant for racial discrim. 

3.
By release

a)
Coventee can release coventor if in the best interests of the other coventees.

4.
Implied waiver

a)
If goes against a restriction and no one has said anything for a long time.

b)
Look at if open and notorious, open, etc.

5.
Changed circumstances

a)
If say the area around the residential area that land in the resid. area can not be used as such anymore.

G.
Misc

1.
Home owener's associations have standing to sue w/o vert. privity

a)
They can enforce the benefit of a covenant even though it succeeds no land on the theory that they are the agent of the real parties in interest (the owners of the land). 

IX.
Concurrent Ownership 

A.
Three types

1.
Tenancy in common - TC - no right of survivorship.

2.
Joint tenancy - J T- rght. of surv., requires four unities.

a)
Now, we do not like these, like TC bec, makes land more marketable, mortabgeable, credibility - banks and creditors worry about JTs - see below.

b)
But JT's avoid need of will and cts, and probate.

3.
Tenancy be entirety - TE - a JT betw. hus. but wife and surv. can not be unilaterally severed.

B.
Creation

1.
Presumption is creation of TC unless is to a husb. and wife, then a TE.

2.
For JT is strictly contrued - must be very clear.

C.
Tenancy in common

1.
Can be gotten fr. a conveyance, devise, or inheritence (only one that can do this).

2.
Rights of TCs

a)
Each owner has separate but undivided interest in the whole.

b)
Right to posssess and enjoy the entire property.

c)
No right of surviv. - if one dies, goes to his heirs not the other TC.

d)
Can give, devise, transfer to another their TC interest.

(1)
This just gives the TC right to another.

3.
Conflicts betw. TC over rights

a)
Ct. may order partition.

4.
Equal shares not necess.

a)
Presumed that they are equal but A can have 2/3 and B has 1/3 if that's how much they put in for the price.

b)
And don't need same duration, eg. 2 life estates.

D.
Joint Tenancy

1.
Can not be gotten thr.  inheritence but thr. transfer or devise.

2.
Rights of JTs

a)
Right of surviv. - if one guy dies, other JTs get his interest.

(1)
Ideas that nothing has been transferred though, just that one of the Jts interest has disappeared.

(2)
Dead JT can not devise to others, goes to other JTs.

(3)
If creditor of dead JT does not get intterest before he dies, is too late - goes to other JTs and is theirs - creditor can't touch.

(a)
If both JTs are alive, then Creditor gets interest of the debtor JT - if he dies first, other JT gets all - creditor gets nothing - if other JT dies first, creditor getts all.

b)
All JTs considered one entity with undivided interests 

3.
Four unitites required

a)
Time - each JT interest must vest at the same time.

(1)
Eg. "To all kids who grad. fr. college" is not OK since will not necess. grad. at the same time.

b)
Title - 

(1)
All TCs must acquire by the same transfer, will, or joint adverse possession.

(2)
Strawperson prob.

(a)
If TCs want to create a JT, before had to transfer to  a strawperson and then to all JTs to satisfy time and title unities.

(b)
Now, can transfer to yourself and other JTs to create a JT - no need for strawman.

c)
Interests  - must be equal

(1)
Must be equal in duration - eg. life estate and life est.

(2)
The creating instrument must also give equal shares - eg. A gets half and B gets half.

(a)
But cts. may choose to give unequal remedies based on equity.

d)
Possession

(1)
Each JT must have right to possession of the whole.

(2)
But JTs can waive right of possession - this does not destroy JT and still has rightt of survi.

e)
Default = TC

(1)
if one of the four unities are not met, usually is a TC 

4.
Severance of JTs - i.e. getting rid of right of surv.

a)
When servered - becomes a TC w. no right of surv.

b)
Can do by severing one of the 4 unities.

(1)
If one untity is unintentionally severed, some cts. look at the intention of the party if wished to severe.

c)
Transfer to another but not by devise - see above.

(1)
Severs time and title unity = TC.

(2)
If A, B, C in JT and A trans. to D, D is in TC w. B and C but B and C in JT still.

(3)
Some cts. allow transfer to self to severe - no need for strawman.

(a)
Prob. - is easier for one to severe secretly.

E.
Tenacy in Entirety

1.
Needs same four unitites as JT + hus. and wife requir.

2.
Diff. w. JT

a)
Can not severe unilaterally the TE and right of surv.

b)
Theory - hus. and wife seen as one person.

3.
Rights of TEs

a)
Married Women's Act affected modern law.

b)
One view:

(1)
Gave wife equal rights of possession.

(2)
Neither can transfer interest alone - nothing to do w. surv. 

(a)
creditors of one can not reach the prop. bec. idea thatt need both to transfer interest.

(b)
This protects the home fr. creditors fr. assignment by one spouse.

c)
Other view

(1)
Can transfer interest alone but not affecting right of surv.

(a)
If A trans. to C. If B dies first, then C owns all alone. If C dies first, B own all alone.

(b)
a creditor of one TE can seize their interest but not the other's.

4.
Severence

a)
Divorce - converts to JT or TC.

b)
Covenyance by both hus. and wife together - destroys TE and right of sur.

F.
When the courts step in

1.
When there are conflicts that arise and the parties can not bargain or agree, etc. cts can order:

a)
Partition in kind - physical division of the land giving each TC or JT sole ownership.

(1)
Or in JT can ask for right of surv. to still exist.

b)
Partition in sale - if part. in kind is infeasible or hurts a party - see johnson - then sell all and divide proceeds.

c)
These remedies are not available to the TE.

2.
Johnson v Hendrickson

a)
There were manys TCs, one group wanted to sell the whole land bec. partitioning their interests would create small plots that would decr. the value of the whole land - was better to sell the whole land and get more for it and divide it up.

b)
The other group wanted some extra allowance for the work they already did on the land.

c)
Held: If physical partition hurts any parties, then sell all and divide proceeds. Dividing into partitions significantly decr. the value - hurts all parties.

(1)
Those who made improvements on the land in good faith will be given extra $ as well.

3.
Sampson

a)
Hus.-A  and wife - B had a JT. A leased to C. B wanted C out of land.

b)
Held - Normally, co-tenants are not to use the land so as to interfere w. the other tenant's rights. But in a JT one can unilaterally lease freely. 

(1)
But B still has right to use all of the land so can go onto C's land - fucked up result. This does not severe the JT - B still has right of surv.

(2)
B can get 1/2 of the rent A is getting fr. C.

(3)
If B can show she has been ousted, she can recover reasonable rental value.

(a)
Can then get 1/2 reas. rental value and what she is already getting fr. A.

(b)
Ouster - when another co-tenant denies the other fr. physically entering or using the prop. or by denying use of rights - eg. blocking lease to another.

(c)
If she is ousted, time tolling begins on adv. possess. by C- if successful, A and C become TCs.

(4)
B can ask for partition - but who would get the land C is on - C may get this.

(a)
Would ask for partition w/ the lease, otherwise may destroy JT and right to sur.

4.
Newman v Chase

a)
If H in TE conveys their interest to another (this does not destroy right. of sur.) - then C is in TC w. W. Then C can ask for a partition for separate land w. individual fsas unless it is a home. But W must pay 1/2 rental of the home to C.

Property Outline 3 - Incompatible Land Uses, Landl-Ten

I.
Nuisance Law

A.
General

1.
Is the common law solution to incompatiblle land uses.

B.
Catagories of nuis.

1.
Private nuis. - interferes w. the private use and enjoyment of one or more nearby properties.

2.
Public nuis. - interferes w. a right common to the public.

3.
Often, a nuis. can be both priv. and public, eg. pollution.

4.
Nuisance per se - is a nuis. anywhere no matter what.

5.
Nuisance per accidens - is a nuis. if in a certain area, or bec. of manner of operation. Does not matter if done non-negli.(Don't be too worried ab. this distinction).

6.
Re-occuring nuis.

a)
Where both parties continue to do the nuis. against each other and so is better to call it even and avoid costs to cts. in litigations. Eg. lawn mowing.

C.
Private nuis.

1.
Def.

a)
Is conduct that causes a substantial interference w/ the private use of land and is either:

(1)
intentional and unreasonable or

(2)
unintentional but negligent, reckless or resulting fr. an abnormally dangerous activity (for which there is str. lia.).

b)
A person must have a prop. interest that is affected or allege boldily harm caused by the alleged acts to claim priv. nuis.

2.
Intentional nuisance

a)
When the D intentionally does the act alleging to be the nuisance. 

b)
Requires the interference to be unreasonable.

c)
Rest. test of unreasonable interference.

(1)
Is a nuis. if the gravity of the harm outweighs the utility of the actor's conduct

(2)
Considerations for the gravity of harm:

(a)
the exent and character of the harm, social value of the use or enjoyment invaded, the suitability of the invaded use to the locality, and the burden on the person harmed of avoiding the harm (could P take steps to avoid the harm?).

(3)
Considers. for utility of the conduct alleged to be a nuis.:

(a)
its social value, its suitability to the locality, the impracticability of preventing  or avoiding the invasion.

(4)
even if the utility outweighs the harm, ct. can still find nuis. if the harm is serious and the D can afford to pay the damages.

(5)
The second prong of the Rest. test looks like the threshold test but also looks at if D will go out of business if P gets damages. This second prong is applied only when P is asking for damages and not an injunction.

d)
Morgan v. High Penn test

(1)
Morgan did not assess the utility part but found that if there is a substantial interference, then there is a nuis.

(2)
Just look at if the P is harmed, not if D's acts are useful.

e)
Threshold test of Jost v. Dairyland Power

(1)
There is a nuis. if the level of interfernce crosses some threshold level. This is the same test as Morgan.

(2)
No balancing test here either.

f)
Which test is the best?

(1)
Rest. 

(a)
Pros: Protects socially valuable activities.

(b)
Cons: 

(i)
Should soc.'s interest trump indiv. rigts?

(ii)
May discourage investment in land if person knows that a factory can move nearby and annoy them.

(iii)
By not finding a nuis. when the utility outweighs the harm, this is not internalizing the externalities.

(a)
But Coase would not say that these are externalities but just two incompatible land uses.No one is at fault.

(iv)
Doesn't provide incentives for the D to invest in R and D to reduce nuisance.

(2)
Things that can be added to the tests.

(a)
Figure out who is the cheapest cost avoider - who can move away or shut down at the least cost.

(b)
Whether P or D was there first. Coming to the nuis. - P pays less for the land bec. of the nuis. then asks for it to stop.

(c)
Effic. result will occur thr. transactions so put the burden or damages on the party that has the least trans. costs so to give  him incentive to bargain.

3.
Unintentional nuis.

a)
Liability if negli., recklessness or abnormally dangerous activity- all of which deal w. unreasonableness.This is similar to tort law concepts of negli. etc.

b)
These are rare.

D.
Public nuis.

1.
Must have an unreasonable interference w. a right common to the public.

2.
The determination of a public nuis. is essentially the same tests as above for private nuis.

3.
Standing - any member of the public who has a "special injury' (injury of a kind different than the gen. public) can sue. But this law has been liberalized lately.

E.
Remedies

1.
Once a nuis. is found under either the Rest. or threshold test, must determine what remedy to give. 

2.
Injunction v. Damages

a)
Damages award gives the invader the right to invade if he can pay the damages.

b)
Pros of injuntion:

(1)
Right of injunction gives the owner of that right more bargaining power and can get more $ for it. The person has a property right which he can refuse to sell no matter the price.

(2)
Computation costs of the cts. in finding amount of damages is avoided.

(3)
Error costs of the damages causing inefficiency are avoided.

(a)
If dam. is underassed, D may pay and continue act. T, a greater dam. may be caused while the D continues a lesser act = ineffic.

(b)
If dam. are overassed, D may not continue when it would be efficient to do so, i.e. when his act is more valuable than the dam. caused.

(4)
Subjective value of P will not be considered in assessing dam.

(5)
Some dam. is hard to measure, aesthetic, noise pollution, etc.

(6)
Dam. remedy is the private exercise of eminent domain and inadeequate if D is judgement proof.

c)
Cons of injunction:

(1)
For there to be bargaining the trans costs must be low, otherwise the right stays where it is which might be ineffic.

(2)
Strategic behaviour - even if there is bargaining, parties may try to bluff, etc. and the bargain falls through.

3.
Frustration of bargaining

a)
If there are high trans costs, many parties, etc. so it seems that no bargaining will occur to produce the efficient result, then should give damages.

4.
Coming to the nuisance:

a)
Does not bar damages or injunction, but is a factor to be considered.

5.
Four basic types of remedies: A is the invader, B is the complainer

a)
Injunction - Enjoin A and give B prop. right.

(1)
This is a property or absolute right.

(2)
?This is given when there is a big difference in betw. the value of the invading act and the dam. caused by it - balancing of the equities.

(a)
Is this fair? Gives right to invade bec. of higher social value.

(3)
Quasi-injunctions:

(a)
Ex: Not stopping activity altogether but require that D put in a pollution redducer, or reduce to a certain level, etc.

b)
Give B damages.

(1)
B has liability rule  - A can buy right to invade.

(2)
Permanent damages - one lump sum given for past and future damages. Ps and Ds don't have to constantly litigate but eliminates incentive for D to reduce pollution, etc. once dam. is paid.

c)
Compensated injunction - Enjoin A if B gives damages.

(1)
This allows A to continue until B pays a ct. determined price and then A must stop. 

(2)
This rule is efficient bec. if B is willing to pay a price for the injunction on A's use, prob. means B's use is more valuable.

(3)
This applies well in coming to the nuis. cases where A was there first, so fair to give him some compensation.

d)
Refuse B any remedy.

(1)
B can bargain and  pay A to stop.

e)
?How cts. decide which one to give and who to give to:

(1)
Cts. will favor dam. based remedies if A's activity is highly valuable.

(2)
Cts. 

F.
Special cases - Eg. Halfway houses

1.
Should the kind of people be ground for a nuisance and the neighbors biases towards these people?

2.
Should an anticipated interference even before the thing is built (lowered land prices, anticipated muggings and rapes) be ground for nuis?

a)
Cts. are usually hostile to antic. interf. bec. is too speculative even when there is substantial evidence that harm will happen.

(1)
This may cause waste bec. then the thing, eg. halfway house, gets built, then the prices go down, a suit is brought, the Ps win, and the thing is shutdown and damage is done to the Ps already and is sometimes unable to be reversed.

3.
Enviromental racism - undesirable uses of land are disproportionately located in minority and low income areas.

a)
What are the goals of nuis. and zoning laws? Who's interests do they protect (rich whites)? Should these interests be legitimized (to put undesirable land uses in poorer areas and not theirs)?

4.
Environmental Nuis.

a)
Nuis. law and cts. inadequate to help in these cases.

(1)
Nuis. litigation is expensive - those who are hurt are not hurt enough to bring suit.

(2)
Cts. lack scientific expertise, political comepetence? - better for legis. to handle such a large-scale value prob.

b)
Existing solutions - 

(1)
Legis. and admins. have created regs backed by criminal and civil penalties.

II.
Regulatory Solutions to the prob. of incompatible land uses

A.
Command and Control regs - zoning

1.
General 

a)
Ab. commanding fr. a centralized bureacracy that gives black and white orders, little bargaining or transfers betw. parties allowed, usually not flexible.

b)
But better than nuis. law bec. is more efficient, much fewer law suits, more horizontal equity- no case by case, made by the legis -maybe more competent, more certain, people will rely on it more and their reliance will be undermined less,  

c)
Includes zoning and its attempts at flexibility - variances, spec. expceptions, etc. and ruled by Standard Zoning Enabling Act.

(1)
This Act is only a general one. For the specific ruling law in the state, must look at their version of this Act which may be differ.

2.
Legis., admins., and ct. functions

a)
Generally, legis. deals w/ making zoning laws and admins. enforces it. Often, these functions overlap.

b)
Prob. of too much admin. or ct. power or discretion - giving them legis. power.

c)
When ct. reviews

(1)
legis. decision usually uses rational basis test - if there is any rational basis whatsoever, then is OK - deferential to legis.

(a)
Except in few states  in zoning amendments which is consider partially an administrative  type of function also.

(2)
For admins. bodies, test is stricter - substantial evidence test of the admins. decision.

(3)
Cts. intervene bec. they fear the corruptive influence on zoning, bribes, special influence, etc. and want to check admins. giving too many variances and undermining the legis. intent.

(4)
Public policy args. are generally not listened too, i.e. neighbors tastes, eyesore, etc. bec. believe is for the legis. to listen to.

3.
Comprehensive plans and zoning ordinances

a)
A comprehensive plan is first adopted by the legis. body or a planning commission. 

(1)
It contains a guide for the city, policies and guiding principles.

(2)
It does not have legal effect.

b)
Zoning ordinances are made by the legis body to implement, reflect the comprehensive plan and to give it legal effect. 

c)
Compreh. plans and zoning ordinances are used by cts. in zoning cases. If there is no actual compreh. plan available, then the zoning laws are considered the plan itself.

4.
Euclidean Zoning

a)
General - was the first type of zoning, very inflexible, proved inadequate and not followed much today.

b)
Structure

(1)
Was very inflex. - command and control - once set zoning rules, that was it, no changes.

(2)
Was based on a tier idea. Single family homes were on top and could be developed anywhere. Industrial uses were on the bottom and could only be developed in industrial areas.

(3)
Were only six such catagories.

c)
Future changes - Euclid. nolonger followed.

(1)
Biggest change - flex. - rules not set in stone, now city can bargain w. owners.

(2)
Single family use could not develop anywhere now.

(3)
Many more catagories of development than six.

5.
Nonconforming uses

a)
Zoning laws are usually enacted after much of the city  has been developed. A nonconforming use is one that was there before the zoning laws and is nolonger compatible w. These are allowed to continue as long as the building  doesn't burn down, etc.

6.
Variance

a)
General - If the zoning rules cause undue hardship to the owner, can give var. to depart fr. the compre. plan. Given by admins.

b)
Two types:

(1)
Area variance - ab. a var. in the dimensions required by the zoning laws, i.e. setback ft., lot size, etc.

(2)
Use variance - ab. a var. in the uses allowed by zoning law, i.e. want to set up business in a residential. These are harder to get since are more destructive of the comprehensive plan.

c)
Method - Ct. must weigh the adverse impact on the surrounding area and a substantail hardship on the owner.

(1)
The hardship to the owner must not be self created.

(2)
The hardship must concern the land, not the person, i.e. if is handicapped and wishes to build something rather than if land was too small to build in regulation house and bought land before zoning laws (wasn't his fault).

(3)
The owner must not be able to get a reasonable return on the land if used in compliance. 

(4)
The variance must not be a substantial detriment to the public health, safety or welfare andit must not be a substantial deviation fr. the comprehensive plan.

d)
Notes

(1)
If there are many owners w. the same hardship, then an amendment is proper and not a variance.

7.
Special Exception

a)
Idea that certain uses can peacefully co-exist w. their neighbors if special conditions are met.

b)
These spec. conditions are provided for in the zoning ordinances itself so it is not a departure fr. zoning laws or the compr. plan as variances are but just need special permission.

c)
Ex: A school can be built if there are less than 100 students, a fence is made, etc.

d)
Usually applies to a zoning ordinance which wants say a gas station to be in the neighborhood but not on every street. Just one or two.

e)
Method:

(1)
Standards for granting the spec. exception is in the zoning ordinance itself. Often they are very broad and vague but cts. have still upheld them as the proper standard.

8.
Zoning Amendments or rezoning

a)
General : Enabling Act allows amendment of the zoning rules by the legis. body to rezone a particular parcel of land.

(1)
This is good tool for many owners who want same variance. 

(a)
Is more efficient.

(b)
Do not want the admins. body doing too much undermining of the compr.plan or zoning laws by granting too many variances - making the plan patchy.

b)
Method to get an amendment:

(1)
Must prove there is a public need for the proposed change, and that such need is best served by changing the zoning if that particular parcel rather than other available parcels.

(2)
And amendment must be w.in the comprehensive plan.

(3)
Burden of proof on the person wanting the amend.

c)
Note: Spot zoning is a zoning amend. not in accordance w. the comprehensive plan and is illegal.

9.
Pros of zoning

a)
zoning the developmental plans would be determined by private entrepreneurs acting to maximize their own profits who is not compelled to take into consideration the externalites he may cause to others.

b)
Zoning ord. are needed to protect against externalities.

10.
Cons of zoning

a)
Causes unfair redistributions of wealth, promotes economic and racial segreg. and invites and responds to special influence and corruption.

11.
Should we use nuisance law instead?

a)
Cts. enforce nuis. law, not legis. Do we want power there?

b)
Would be less efficient and certain.

(1)
Individual cases would flood cts. instead of sweeping zoning laws which would limit litigation.

(2)
Outcome less certain than in zoning. Person would not know if they bought house and then neighbor moved in and annoyed w. strange use - could lose in ct.

B.
Conditional rezoning

1.
General - Traditional Zoning laws were not flexible, which resulted in this movement towards what covenants and nuisance law is going towards - the bargaining of rights. But trend today is for regular zoning laws and some juris. do not allow bec. of legality probs.

2.
Method:

a)
This is essentially a bargaining betw. the city and owner.

b)
The city agrees to zone or rezone the owner's parcel if the owner agrees to a convenant or contract to do X and/or Y.

(1)
Ex: Gilbert 1631.

(2)
Condition must pertain to the land and not be personal, i.e. a condition that only Joe Simpson's store can be put up.

3.
Pros: 

a)
More flexible, T can change quicker w. the changing times, market, etc.

b)
More flexible to mistakes made in past also, in zoning laws, etc.

c)
More efficient land use, doesn't go to waste.

4.
Probs.and criticisms

a)
causes greater favoritism, unfairness, and unpredictability.

b)
defeats the purpose of zoning - to develop a comprehensive plan throughout a district, is considered spot zoning since it does not conform w/ the zoning laws.

c)
limits the zoning power of local government, illegal?

d)
how to protect neighbors interests - they will be hurt.

(1)
creates uncertainty. 

C.
Other Regulatory Tools to help Zoning

1.
Factors in determining what is the best tool.

a)
Efficiency 

(1)
The use of resources, time, land, etc. should be effic.

b)
Cost of administering the regulation

(1)
Info costs, enforcement, agencies needed.

c)
Certainty

(1)
How much certainty is provided to the public.

d)
Responsiveness to changes

(1)
Do changes in the market require great effort to conform the regulatory scheme, or does it do so automatically?

e)
Flexibility

(1)
Does the tool allow for geographic variances, or mistakes, etc.?

f)
Suceptibility to distortion, corruption

(1)
How easy is it to undermine the purpose and process of the tool through corruption, special influence, etc.?

g)
Moral and constitutional elements

(1)
Does the tool make pollution, etc. just another marketable good and thereby sends the wrong message to the public?

(2)
Who's interests are we protecting? Who is benefiting?

(3)
Too much govern. power - if can regulate everything.

h)
Takings probs.

(1)
If we create prop. rights thr. the reg. tool and then rescind, does this give rise to a takings claim on all those who relied on the prop. right and developed and invested in it - and now they want just compensation bec. they can nolonger continue the activity?

2.
Choice of jursidiction, how local or how national:

a)
Which level of gover. is most representative of the people who are going to be affected?

b)
Redistrubitive goals best met on a nationwide basis: ex. if nationwide incr. in tax to help homeless, nowhere to run. But if only NY did, then people would go to other states.

c)
Economies of scale: Larger scale plans will be more efficient - if all 50 states made the same studies, etc. to determine the best plan, is wasteful if fed. gover. could do just once.

d)
But local idiosyncracies - better handled by local govern. so can tailor prog. specifically for themselves, to be more effic.,etc.

3.
Examples of:

a)
Command and control

(1)
The govern. allows only X amount of pollution, buildings at X height, etc.

(2)
See above

b)
Subsidies

(1)
Trying to control the activity by denying govern. funding if they don't conform their behaviour.

c)
Transferable development rights

(1)
You are allowed to build up to 100 stories, only use 50, can sell other 50 to someone else.

D.
Exactions - bargaining w. the city

1.
General

a)
Exactions are a result of a bargaining process where the city grants the builder a rezoning or variance as long as he does something for the city, i.e. builds some public amenity.

2.
Four types

a)
Dedications - where the builder seeks permits for a large parcel of land and agrees to reserve one spot for a public service.

b)
In lieu of fees - the developer pays money for the grant.

c)
Impact fees - charges levied on the developer for city's costs of developing new facilities, sewage, water, etc. 

(1)
Dunnedin - developer made separate deal w/ residents whereby he passed on these costs to them - was held as legal fees for the building and maintenence of public services (not taxes per se).

(2)
But the funds gathered must be earmarked for a particular purpose so as to prevent misuse.

d)
Linkages - builder agrees to do something not public related, eg. to provide some service or pay money.

3.
Pro exactions

a)
Internalizes behaviour of builder - he is made to pay for it.

b)
Minimizes the negative impact development may have on the community by making the builder give something back.

(1)
benefits do not always go to where there is an intrusion, eg. builder makes a building in area X and in return makes a park in area Y. Those in area X have imposition of a skyscraper but no bens.

c)
Enables growth w.o. deficit financing of the city - helps city pay for and get public amenities.

4.
Con exactions

a)
Should bargaining be allowed? Like payoffs sometimes.

b)
Hard to constrain the discretion of land use officials so that they act on the behalf of the majority.

5.
Three court tests to constrain officials discretion:

a)
Specific test (minority): the reciprocal service or act must be specific to the builder. The builder's acts must cause the new need. Bens can not go to another area.

b)
Reasonable relations test: exaction must be reasonably related to the builder's request of permit.

c)
Rational nexus test (majority): If the builder creates a need, the amount of exaction should be in proportion how much need is created by her. And there must be a nexus betw. the created need and benefit that will flow back to the community, i.e. the bens should go to the appropriate people.

6.
Other methods of constraint

a)
Incr. the accountability of board members.

b)
Have a civilian complaint board.

c)
Have a mandatory minimum approval of neighbors.

E.
Ackerman - Marketable Permit Schemes for pollution control

1.
The existing system

a)
How it works

(1)
Industries have to install the best available technology in pollution control - BAT.

(2)
When an industry generates some non-trivial risk, it must install whatever tech. is available to reduce or eliminate the risk, so long as the costs of doing so will not shut down the industy or plant.

(3)
BAT requirements are determined thr. centralized uniform fed. regs. - command and control system - CCS.

b)
The results

(1)
Ignores geographic differences and variations causing 'hot spots'.

(2)
Disproprotionately penalizes new products and  more productive and profitable w. more stringent controls and greater burdens bec. there is no risk of shutdown which discourages investment in these industries.

(3)
Do not provide strong incentives for investment in new and better tech. - if a plant has just bought the BAT, why would they spend $ developing a new BAT and then have to buy it later?

(4)
BAT imposes massive information gathering burdens on administrative bodies - complex scientific and economic issues.

(5)
The entire scheme has used and wasted billions of $.

2.
Two major changes proposed:

a)
Permits are free now - should put a price on them.

b)
Permits are not transferable - make them so.

3.
What is needed to implement reform

a)
Four agencies are needed:

(1)
Agency to estimate how much pollution is permitted by law in each region.

(a)
Can be approximated w. the info we have now.

(b)
Regional boundaries would be the same as those used now.

(2)
Run a system of auctions.

(a)
Can be complicated -  have to watch corruption but other agencies have done the same satisfatorily.

(3)
Run a title registry which allows the buying, selling and trading of permits.

(a)
Easy for bureaucracies to do.

(4)
Enforce the regs.

(a)
There is an incentive to enforce - see above.

b)
Result

(1)
The burdens of the reform would be much less than the present system.

4.
Advantages of the changes:

a)
Free permits do not give incentives to reduce polluttion.

b)
Allowing permits to be transferred is more efficient: 

(1)
since it will cause those who can clean up most cheaply to sell their permits to those who's cleanup costs are high = greater efficiency and use of resources since the higher cost waster is not made to cut back and instead pays the lower cost waster to compensate for his extra waste.

c)
Less info. needed

(1)
Nolonger would it be necess. to determine BAT  and then determine if adapt and enforce the BAT on every polluter which costly and time consuming.

(2)
Shifts technilogical and economic decisions from bureaucrats to the plant managers and engineers who are better qualified to deal with these.

d)
Incentive to develop new techn.

(1)
Plants will have the incentive to invest in better pollution reduction tech. since this would reduce their permit costs.

e)
Financial resource is created.

(1)
Plants would have to pay for permits which would also have expiration dates which means they would have to continue buying them thr. an auction system. This would generate enormous revenues for the city.

f)
Auction system would improve enforcement.

(1)
Under BAT, there is inadequate enforcement of regs. bec. 

(a)
plants can use judicial review on the accuracy of BAT findings to delay the enforcment of BAT regs. And since BAT reviews are complex, the reviews take a long time.

(b)
Also, there is little invested in enforcement since most of the funds are already spent by this point. T, must rely on plants who are unlikely to report on themselves.

(2)
Under reform, 

(a)
judic. rev. would be shorter since it would be limited to determining whether or not a plant polluted beyond its permit and not deal w/ complex BAT issues.

(b)
There would be greater incentive for the adminsitration to monitor and enforce since if plants believe that enforcement is weak, they will not purchase as many permits as they should which would drive down the price of permits which would take revenues out of the city.

(c)
Other plants who bought permits would also have the incentive to report on others to prevent the depreciation of their investments on the permits.

g)
Permit system would change automatically w. the market

(1)
The prices of permits would automatically adjust for market fluctuations whereas under BAT or CCS, must constantly redo regs. to adjust for the market change.

h)
Focus on the real prob. of environment.

(1)
BAT puts the focus of debate of the public and politicians to technology. Reform would put the focus on the real issue of enviro. protection and the overall rate that America should clean up the enviro.

(2)
The terms would nolonger be techn. based which is confusing and beside the point and be more understandable to the public.

5.
Probs. of the reform

a)
Magnifies the 'hot spot'  prob. of BAT. Since plants can buy permits and increase their pollution, this will concentrate pollution in one area.

(1)
Possible solutions - limit the absolute # of permits or have the cost of permits or use some sort of taxing system to raise costs if you use many permits in the same plant.

b)
Difficulty of monitoring and enforcement

(1)
EPA would have to determine how much a plant pollutes - which can be very hard, eg/ dumping into a river.

c)
Antitrust probs.

(1)
Older co's might collude not to sell permits to newer co's.

III.
Landlord-Tenant Common law

A.
Old law

1.
Was very harsh towards tenants - caveat lesee - landlord had no duty to repair, tenant took as is, etc.

a)
This was based on the agrarian idea that the lease was for the land (to farm the land, etc.) and not the apartment.

2.
Law of waste - tenant's duty

a)
Tenant had duty not to substantially change the premises - affirmative duty.

b)
And not to let the premises erode - permissive duty or duty to repair - must repair such things as leaks, broken window, etc.

3.
Landlord's duty

a)
Give ten. legal right to premises at beginning of tenancy.

(1)
Didn't have to give actually physical right.

b)
Quiet enjoymet - To leave the tenant undisturbed as long as the tenant fulfilled his obligations.

(1)
The landl. could breach this by act or omission whereby the tenant is thus released fr. his obligations.

c)
No other duties unless by express provision.

d)
Other releases from lease:

(1)
Trad. law said that tenant not relieved from paying rent depite total destruction of the premises.Two exceptions where tenant is let off:

(a)
Where only a portion of the building is leased and the entire building is destroyed.

(i)
Based on the idea that here there really couldn't be a lease for the land but for the apartment.

(b)
Accidental destruction of the building.

(i)
This is based on impracticability and the allocation of risk being on landlord.

(c)
If the lease was short term.

(i)
Clear that lease was for apt. not land.

B.
Modern law

1.
General

a)
Takes many burdens burden off the tenant and puts them on the landlord - duty to repair, etc.

b)
Bec. landlord is in the better position to do certain things.

2.
Reasons for shift

a)
Allocation of risk and efficiency.

(1)
This is based on the idea that the landlord has the lessor cost of insuring (can insure whole building and at lessor cost), avoiding, and knowing of the risk. This is more effic.

b)
Agrarian v. urban 

(1)
Old law was good for agra. society not urban soc.

(2)
Not every ten. is a jack of all trades now. Don't have the expertise or time to fix or inspect.

c)
Unfair bargaining caused by:

(1)
If the tenant isn't as business smart as the landl.

(2)
Housing shortage.

C.
Independent or dependant obligations

1.
In old law, the obligations of the landlord and tenant were seen as independant  - i.e. if one breached their duty, the other was still held to their's unless was a breach of one of the exceptional duties. 

2.
Now, more seen as dependant - if one breaches, other does not have to perform. H, depends on the state.

D.
Remedies for the tenant - the transition to the K theory of leases

1.
Various methods were developed to give relief to tenants.

a)
Developed fr. constr. evic., to illegal lease, to implied warr. 

b)
Implied warr. was the final transition to the K idea of leases.

(1)
Criticism: Implied warr. of habit. isn't really like normal warr.  - is always continuing, no stopping point. Can't waive it.

2.
for recovery or relief, the landl. must have breached some duty.

a)
In  tradition law, the only landlord duties that were implied were:

(1)
quiet enjoyment, not to misrepresent, to maintain common areas, to perform carefully repairs once they are voluntarily undertaken, to disclose latent defects, short term leases.

b)
And any express provision.

c)
Modern law implied more and more duties on the landlord. 

(1)
Eg: implied warranty of habit.

d)
Breaches of these gave relief to tenants.

E.
Constructive eviction

1.
Before, even if the premises were not kept up by the landlord, and the tenant moved out, the tenant would still be liable for the rest of the payment on the lease.

2.
Now - Where the landlord breaches one of the exceptional duties above, the tenant can use constructive eviction as a defense to paying for the unexpired term if the premises are made unihabitable and the tenant moves out of the premises w.in a reasonable time.

3.
Reste v. Cooper - an extention of constructive evic. when landlord renders by act or omission the premises substantially unsuitable for the purpose for which they are leased or which seriously interferes with the beneficial enjoyment of the premises.

a)
Reste is far reaching - speaks of frustration of purpose, a K theory. Most juris. do not follow this but only allow 

4.
Damages after leaving: 

a)
Tenant is released fr. the lease and can get damages for the diff. betw. what he paid and reasonable rent value, expenses for getting another place, lost profits, etc.

5.
Covenant of quiet enjoyment: 

a)
Landlord has duty not to interfer w/ the quiet enjoyment of the premises by the tenant. He can breach this either by act or omission which releases the tenant's obligation to pay rent.

F.
Illegal lease

1.
Brown  v Southall Realty: A lease can be deemed illegal and void- thus releasing the tenant fr. paying anymore in the future and any back rent - if the premises leased are in violation of statutes designed for prohibitory purposes.

2.
To determine if the statute is 'prohibitory' - look to the intent of the legis. and if any penalties exist - which usually imply prohibition. The statutes are usually found in the Housing Code.

3.
Diff. betw. constructive eviction - 

a)
In the illegal lease - the tenant is released fr.back rent and does not have to move out as in contr.eviction.

4.
Grey areas

a)
This usually applies when the landlord should have or did know of the violations uncertain if applies if didn't or couldn't know.

b)
Landlord may recover for reasonable rent for when tenant occupied premises based on quantum meruit, others allow no $ since K is void -depends on the state.

c)
P recovering rent already paid is uncertain.

5.
Advantages of illegal lease over contructive eviction:

a)
P doesn't have to leave. 

b)
Is easier to prove, just look at the housing code.

6.
Disadvantages of:

a)
Relies on existence of a housing code which must also contain a provision for nonviolation and must cover your alleged violation for your type of building, etc.

b)
Violations have to exist before entering, if develops after, then can't use - use constr. eviction.

G.
Implied warranty of habitability

1.
Renders const.evic. and ill.lease mostly obsolete - 

a)
except when the warr. does not cover a certain premises, i.e. commercial, long term lease, etc. then must use the other 2.

b)
or if state doesn't recoqnize implied warr. use other 2.

2.
The modern idea: There is an implied warranty of habitability for residential premises at the beginning of the lease and continuing throughout the duration of the lease.

a)
Commercial premises- sometimes applied here also.

3.
Diff. standards of habitability - depending on the state

a)
Any violation of the housing code.

b)
Javins - the standard is the housing code - if that has been substantially breached then the landlord has breached the impl.war. of hab. If was a minor breach, then no go. 

c)
Unihabitable in the eyes of the reas. person - housing code goes to the evidence. 

d)
Housing code is irrelevant and ct. sets up own standard, i.e. reas. person, etc.

4.
Remedies for tenant upon breach

a)
Terminate the lease - vacates and gets a new place

(1)
Damages for relocation costs, etc. and the fair market value.

(a)
Fair mark.value - is the diff. betw. the lease rent and the rent of the same place at fair mark. val. 

(i)
Ex: lease price  = 300$. Tenant moves out bec. of breach after 6 months. Now f.m.v.=350$ so if gets the same kind of place somewhere else, has to pay 50$ more, T gets 50$ expectency dam.

b)
Continue the lease and recover dam.

(1)
Tenant would pay the K price and abated by damages.

(2)
Dam = diff. betw. fair market value as is and the f.m.v. of the premises if they had been warranted. 

(a)
Usually, the f.m.v. as warranted is assumed to be the contract price. H, sometimes it is not. If the f.m.v. as warr. is much higher than the fmv as is, then the landlord could be getting no rent or even pay the tenant to live in the apt. though this is unlikely to be awarded.

(3)
Or dam. = diff. betw. agreed rent and f.m.v. of premises as is.

(4)
Or dam = rent reduced by the percentage equal to the percen. of use lost by the tenant.

(5)
May also get tort dam. for mental distress and discomfort.

5.
Waiver of implied warr.

a)
Most states -can not waive. H, minor defects might be.

6.
Commercial premises- is beginning to be implied here also.

7.
This treats the lease as a contract where breach of it gives availability of contract and tort damages.

H.
Landlord tort liability

1.
Tenants can now also recover for personal injuries caused by breach of a landord's duty.

2.
Becker v. IBM - Strict liab. of landlords

a)
This extends implied warr. of hab. to cover tort dam.

b)
Landl. is strictly liable for latent defects that existed at the time premises were let. The landl. has a general duty of care under all circumstances, i.e. doesn't rely on exceptions like negli.

c)
Policy for str.lia. - same as those for manufacturers - landl. is in a better position to guard against latent def. -  gives deterence. Tenants rely on landl. since generally unable to correct defects.

d)
Policy of cost spreading - landlords are in a better position to spread costs? Why can't tenants just get their own insurance, they are going to have to pay it indirectly thr. increased rents anyways.

3.
Negli. liability - majority rule

a)
Landl. lia. only when they negligently breach the limited duty that arises fr. one of the exceptions of caveat lesee such as:

(1)
a covenant to repair, voluntary repair, latent defects, common areas, violation of safety laws, etc.

4.
Limits of Becker

a)
Does not apply to patent defects or commer. premises.

5.
Waiver of lia.

a)
Where the landl. is excused of any lia. - has been upheld and rejected - grey area - look at bargaining power. Modern trend is against them.

I.
Criticisms - are the tenants really better off?

1.
Theory - all these tenant remedies will only make the landlord pass the costs on to the tenant and boost the costs of housing. The poor will not be able to afford housing.

a)
it has been contended that this will  result in the govern. providing more housing for poor.

2.
The landlord will either abosrb the cost and decrease their profits, increase rent, get out of the business, or invest less in new housing or do all.

3.
Studies - tenant remedies are not used in reality bec. either they don't know of them or or afraid to use them - too costly for litigation or will be evicted or will have to just pay higher rent.

J.
Landlord's attempts to fight back

1.
Retaliatory evictions

a)
When the landl. evicts a tenant bec. of complaints to housing authorities, or if they won dam. against him, etc.

b)
These are unlawful and tenant is not evicted. H, has limits:

(1)
Tenant can not use retal. evic. defense forever - after 180 days, can be evicted - back to normal.

(2)
A complaint has to be made to some adminis. body and the complaint must be valid.

(3)
Tenant has the burden of proof. 

(4)
Not applicable to commercial leases.

c)
Standard: varies - some states require that retailiation must be the sole reason for eviction, others just one of, etc.

d)
Retaliatory increased rent - is also not allowed.

e)
Commercial premises - defense not allowed here.

f)
Policy - allowing eviction would frustrate enforcement and reporting of the housing code.

g)
Damages for tenant:

(1)
Punitive, tort, attorney's fees, loss, etc. depends on state/

2.
Self help

a)
When the landlord believes (rightly or wrongly) that the tenant has broken any of his obligations, and takes the law into own hands, i.e. locks out tenant, kicks him out, etc.

b)
In theory - landlord can use peaceable self-help. In practice, self help is not available bec. cts. can deem almost anything as unpeaceful.

c)
Many states have also disallowed even the theory of self help.

d)
Landlords should use the cts, want no violence, keep peace, etc.

(1)
Use summary proceedings instead which are proceedings specially designed for landl/ tenant cases which provide quick relief.

(2)
summary proc. aren't as fast as they should be, they too take time and money.

e)
Peaceful self - help devices that are legal:

(1)
Security deposits, key money, etc.

f)
Self help devices of tenant that are OK:

(1)
Withholding rent money.

g)
No self help in commercial leases too.

IV.
Rent Control Studies - do they help?

A.
General Criticisms of rent control:

1.
All rent controls distort the market signals needed to achieve an effective equilibrium in rental housing markets.

2.
The more rigid or severe the rent control, the greater the distortion and the greater the adverse effects.

3.
Rent controls only give short term benefits. In the long run:

a)
will decr. investment in housing, and building new housing units causing even less available housing.

b)
This will cause a shortage in housing and increased demand and competition among tenants which will cause even higher prices and cause:

(1)
poor and minorities will find it harder to get good housing since if rent is eliminated as a distinquishing factor, owners will use factors such as race, credit history, sex, etc. to allocate housing,

c)
service and maintenance will decr.bec. of lowered profits of owners,

d)
a black market for housing will develop.

B.
Gilderbloom - pro rent control

1.
General

a)
In housing, the usual relationships of higher supply = lower rent and higher demand = higher rent does not hold as much bec. of many factors that confound the existence of a perfect market and hence these relationships are skewed.

b)
Therefore, the free market can not provide adequate housing for all and rent controls are justified.

2.
Factors in perfect market

a)
Large number of suppliers

(1)
not so in real estate, seems that a few who own alot.

b)
who do not cooperate betw. each other.

(1)
thr. social and for formal structure, i.e. owner's assoc., landl. cooperate and sometime collude to raise rent, etc.

c)
Buyer's ability to freely shop around.

(1)
Tenants can not bec. of race, wealth, children, etc. dicrim.

d)
Perfect info on both sides

(1)
Tenants are limited to what they read in papers - which is often boosted prices, and small owners also do not have much access to info. Only large owners have good info.

e)
Homogenous products

(1)
Not true of housing- hard to substitute one for the other.

f)
No artificial factors

(1)
These exist in real estate - zoning, regs, etc.

g)
Not easily influenced by other factors

(1)
Not so here -influenced by taxes, etc.

3.
Critcs of this study

a)
No market  is perfect but still may be better than rent control - why rent control - no justifications given.

4.
Other justifications of rent control

a)
Welfare arg. - some things are so basic that the govern. needs to step in to obtain them for citizens.

(1)
many say rent control does not obtain housing for the poor but only makes it worse. The most direct form of the welfare arg. would be govern. housing which may be better.

b)
Personality th. - definition of self tied in w. property and should not be just bought and sold like any good - needs more protection.

c)
Landlords getting too much power- rent control controls this, and are getting a windfall for doing nothing.

C.
Downs 

1.
Econ. theory: that rent controls- decr. incentive for housing investment and building, decr. maintenence, distorts the allocation of resources - most of the benefits go to the wealthier ones, and produces illegal markets, and encourages tenants to overstay.

2.
This study says that these theories have weak support - the studies for them are flawed, etc.

V.
Housing Discrimination

A.
General

1.
There are three tools to combat discrimination in housing:

a)
Fourteenth Amendment

b)
Civil Rights Act of 1866

(1)
A broad and general anti-discrim. stat. that was not effective.

c)
Fair Housing Act (of the Civil Rightts Act of 1968)

(1)
The most used and effective tool.

B.
Fair Housing Act, p.517

Is unlawful to refuse to sell, rent, discriminate in conditions, terms or services, to print or publish preference 

based on race, color, religion, sex, or national origin.

C.
Exclusionary Zoning

1.
Has existed for at least thirty years.

2.
Although they do not outwardly discrimin. on race or wealth, they do so indirectly by:

a)
restricting particular uses such as apts., small lots and houses,

b)
minimum floor requirements,

c)
minimum lot size, etc.

3.
Financial motives for exclusion:

a)
There are lower property taxes for a strong tax base provided by wealthy residents, valuable property, and low demand for public services - school, sewers, police, i.e. large lots w/ less people.

4.
Some state still enforce.

5.
Growth controls

a)
Tries to keep everyone out by slowing building permits, quota, etc. 

b)
But sometimes in order to solve school, sewer, etc. probs. These reasons are held valid.

c)
But indirectly discrim. since growth control incr. land prices.

D.
Mount Laurel I and II- NJ:

1.
Established the idea that it is required that each comminity must provide 'fair' housing needs for the poor as well.

2.
Rationale: 

a)
All the use of land in the state is controlled by the state. The state has state constitutional obligations of due process and equal protection whether rich or poor. 

(1)
Judge decided on state law to avoid rewiew by Supreme Ct. which would prob. overule.

b)
Municipalities, as state agents, must set aside a fair share of its land for lower income housing.

c)
They can not only allocate dilapidated land for the poor and retain valuable land for the rich.

3.
Prob. - 'fair share' is in proportion to the low income residents in the city but in praticality is hard to determine 'fair share'.

4.
Enforcement:

a)
Zoning schemes must conform to this purpose and must provide a realistic opportunity to for low income housing. Good faith attempts not good enough.

b)
Affirmative government action may ne needed to reach these goals.

(1)
Not only are barriers to producing low cost housing need to be removed, but regulations are needed to require production of low cost housing and state and fed. aid may be required.

(2)
Inclusionary devices may be used - are devices which encourage or require developers to produce low income housing. I.e. bargaining - give builder something.

E.
Republican and public choice models

1.
Republican political model

a)
people put aside self interests and try to determine what is good for the whole.

2.
Public choice model

a)
people act in their own self interest and whoever is the majority, their views win.

b)
There is a market, bargaining process inherent in this.

(1)
Coalitions or log rolling

(a)
Smaller groups will help each other out - you scratch my back, I'll scratch  yours to get over 50%.

(b)
These small groups may support a cause even though they don't believe in it.

3.
The judge belief of what the system is:

a)
Affects their deference to the legis.

b)
If believes is a public choice system - then less deferential to legis. and/ or legis history bec. knows of log rolling.

VI.
Takings

A.
General  

1.
Fifth Amendment

a)
Allows taking of private land by the state for the public benefit.

(1)
This is ab. the public need trumping private rights - Miller v. Shoene.

b)
14th Amend. - Due Process Clause - whenever a taking is found, just compensation is required.

(1)
Just comp. usually means the fair market value.

(2)
Procedural due process - whether the process was fair.

(3)
Substantive Due process - ab. whether they can even do the act, process on a person. Can imply Constit. rights thr. this - eg/ privacy right never mentioned in the const. but implied thr. this.

Policy - 

Want the public to sometimes trump the good of the individual.

Compensation is for effic. - gover. takes into account their actions and expenditures so carefully plans it out.

2.
Two ques. to ask when P is asserting violation of Due Process or Equal protection clause -14th amend:

a)
Is the legis. acting under a legitimate state interest?

(1)
Cts. defer to legis.- almost always found "yes".

(2)
Ex: Penn Coal - state's interest in protecting surface buildings is legit.

b)
Is the means chosen for this legit. purpose legitimate themselves? Or is just comp. needed here?    

(1)
This is where the tests come in to see if there is a taking making the regs. illegitimate.

(2)
Ex: Penn Coal - the means (the Kohler Act) is not legit. bec. is a taking w/o comp.

3.
When P asserts taking clause 

a)
Check if P has a prop. interest then:

b)
Same process as above but now the trend is to scrutinize the legis. acts more intensely, no more rational basis test - Lucas.

4.
Two types of takings 

a)
Physical - when the state actually takes the property through the power of eminent domain.

b)
Regulatory - state is restricting use of prop.(includes zoning) - can sometimes be seen as a taking when restriction is severe enough.

(1)
Prob. - difficult to tell when a taking has occured under enforcement of regs.

5.
Diff. than nuisance

a)
Regs here include nuis. and non nuis. use of land, and zoning and nonzoning laws.

b)
Nuis. allows for remedy discussion - P could get paid injunction as in Spurr.

c)
In reg. - if nuis. analogy found, then most likely will be automatically  no comp. - no discussion of remedy here.  

B.
Regulations

1.
Is difficult to tell when enforcament of a regulation amounts to a taking. There are several tests that diff. cts. or the same cts. have followed.

2.
Three step analysis.

a)
See which case the set of facts on the  exam match the most.

b)
Use the test used in that case on the prob.

c)
Apply all the other tests just in case.

3.
Jargon

a)
Taking - if a taking is found, just comp. must be paid.

b)
Police power - seems to indicate regular state power, not concerning eminent domain. If a reg. is w/in police power, it is not a taking.

c)
Eminent domain - if reg. w.in em.dom. (outside of police power), then a taking.

4.
Remedies

a)
Injunction to enforcement of a stat.

(1)
When the P asks for an  injunction, he is asking that the stat. or act be deemed unconstitutional bec. it is a taking w/o just compensation - a violation of Due Process, therefore the act is void.

(2)
If the ct. deems stat. or act as a taking, it is beyond the police power of the state and void and enjoins its enforcement.

(a)
Instead of finding a taking and then awarding just comp. for the Act, cts. find the whole thing void and enjoins it.

(3)
If ct. finds w/in police power = no taking and valid act or stat.

b)
?Damages

5.
?Lockner era

a)
Was about causation - eg. ct. said can't blame businesses for the fact that workers were poor T no min. wage.

b)
This type of thinking is coming back. - What does this have to do w. takings?

C.
Regulatory tests

1.
General:

a)
The cts. differ on what test or outcome they wish depending on how much they defer to the legi. - if they defer greatly, they  will no question as much the validity of the Acts or stats, but if defer a little- then greater scrutiny.

(1)
Trend is for greater scrutiny in takings claims - Lucas.

2.
Harm (or the nuisance e) test - Haddacheck

a)
Facts:

(1)
P business of a brick kiln w/in city limits was established before ordinances.

(2)
P's acts were not  a nuisance per se (a nuis. anywhere) but only bec. of the area it was in.

(3)
Ordinances deemed his business acts a nuisance and prohibited their continuance.

(4)
P clms. ordin. void bec. are a taking w.o. just comp.

b)
Held:

(1)
When the purpose of the reg is to protect the public from harm (as in prohibiting a nuisance), then it is w.in police power and not a taking as long as the police power is not used arbitrarily = no comp.

(a)
If the reg. is zoning for a nuis. or similar to that, then most likely will be deemed w.in police power.

(2)
When the purpose of the reg. is to extract a public benefit, then it is use of eminent domain = taking = just comp required.

(3)
Crit. - this distinction doesn't hold - any protection fr. harm is a benefit also. Based on the idea that these deal w. two incompatible land uses, not that one is wrong or really causing a harm.

(4)
Being first in time did not matter here - why no grandfather clause here?

3.
Diminution of value - Penn Coal

a)
Facts:

(1)
P had land rights and sold the surface rights to A, but kept the rights to the ground underneath for future coal mining. A, knowing this, still built a house on the surface.

(2)
Later, the Kohler Act was passed prohibiting any coal mining that caused the subsidence of any house.

(3)
P clms. this takes his prop. rights. w.o. just comp. T the Act is unconstitutional and invalid.

b)
Held: If a reg. goes too far, then it is a taking.

c)
Test: ask three ques. then weigh it.

(1)
Does the reg/ completely destroy some prop. interest?

(a)
When looking at the proportion of the interest destroyed, combine or separate the interests using common sense. Eg. if diff. owners for the surface and mineral rights, then should probably treat separately. If same owner, then compare to the whole.

(2)
Does the reg/ make it commercially impraticable to use the prop. - (dimunition in value)?

(a)
Is there anything reasonable economic value left in the prop. interest.?

(b)
Prob. - don't know how to determine dim. in value - when calculating return on investment, what is it suppposed to be compared to? - original cost, present market price, etc.

(3)
Is the reg's effect tantomount to basically a phy. taking?

(4)
Then weigh if the public ben. if sufficient to counterbalance the dim. in value - if enuff, may be no taking found. 

d)
Found: These ques. are yes in this case = a taking. T, this Act. is invalid since it does not provide just comp., T, enjoin it.

e)
Probs.:

(1)
Difficult to measure dim. of value. or what proportion of the prop. is affected by the reg. and how much is too much and T a taking?

(2)
Physical view

(a)
Determine proportion affected in physical terms, ie. 75% of the coal is affected.

(b)
Then look at the proportion (75%) and see if it passes some threshold - then would be a taking.

(3)
Bundle of rights view

(a)
Determine proportion in terms of the rights restricted, eg. only air rights, or right to mine, etc. is restricted.

(b)
But how to determine what proportion or weight these rights have?

(4)
Probs w/ both:

(a)
Will cause prop. to be separated into smaller prop. rights or physical divisions and then sell to other owners - then claim 100% of it is affected.

(b)
This is inefficient use of prop., causes greater adminis. costs, higher trans. costs bec. of more owners.

(5)
Other measures:

(a)
In either the phy. or bundle view, should we look at the total $ value lost or the proportion lost to the total value?

(b)
Other cts. have looked at the diff. in the market value w and w.o the reg - big diff? Then greater dim of value.

4.
The nuis. exception revisited

a)
Penn Coal does not apply to nuis. regs. - if the act is a nuis. then no matter how large the econ. loss, comp. may be denied. - Keystone.

(1)
Keystone had nearly identical facts but diff. results.

b)
Haddacheck and Keystone make it so that any land use that is a nuis. or like one, the regs. of this will almost always be deemed w.in police power and no comp. required as long as reg. is nondiscrim. - horiz. equity exists.

(1)
a strict application of Penn Coal could overide this but Keystone came after Penn Coal and seems to overrule it in regards to this part.

5.
Combination ad hoc test of Penn Central

a)
Facts:

(1)
In accordance w/ the Landmarks Preservation Law, Grand Central Station was deemed a historic landmark. 

(2)
the owners of Grand Central wanted to build on top of it but were denied.

(3)
P clms. taking w.o. just comp.

(4)
This Law affected a few for the bens of the public more so than most regs. and whose purpose was  aesthetic.

b)
Factors to consider - all are still unclear:

(1)
severity of the economic impact of the stat. or act - dimuni.value.

(a)
Is this the same as dim. of value in Penn Coal?

(b)
Has the same probs. as dim. of value -what to measure against, how much is too much?

(c)
Ct. used "reasonable return" and "reasonable beneficial use" but not way to tell what these mean.

(i)
Just analogize the facts of this case to your case.

(2)
the extent to which reasonable investment backed expectations will be disappointed.

(a)
The belief must be  reason. and backed by investments.

(b)
Seems that the investments before the reg is implemented counts, but not investments after - but is unclear.

(c)
Notice:

(i)
If P had notice, then probably not reasonable.

(ii)
Can the gover. always avoid takings by giving some sort of notice and then claim that any reliance or expectation is unreas = no taking?

(3)
character of the governments actions,

(a)
Is it a physical or reg. taking? This disctinction doesn't make sense.

c)
Found:

(1)
Only P's air prop. rights were affected, not the land rights.

(a)
Could still continue to use the office space which was the primary expectation.

(2)
There is a reasonable return on its investment = no taking.

d)
Transferable development rights

(1)
Ct. found that econ. impact was lessened by the fact that could sell their develop. rights to others.

(2)
But P already paid for them - should not be a factor either way.

e)
Policy:

(1)
Ct. agreed w. Armstrong - that the individual  can not be expected to bear the burden for the benefit of the  whole.

f)
Comm:

(1)
Usually, cts. are more likely to find a taking when the reg. has little to do with nuisances and those burdened are few in number. H, here, the ct. still found no taking - extended the concept of police power to even aesthetic purposes.

6.
Agins test

a)
Whether substantially enforcing a state interest.

b)
and does not deny the owner all econ. use.

c)
then is not a taking.

7.
Reciprocity test - fr. Penn Coal 

a)
If the owner is gaining himself from the very reg. he is contesting, or bens fr. similar regs, his loss can be seen as compensated from  these bens. = even in the end. 

b)
If there are bens, ct. less likely to find a taking.

8.
?Nuis. exception again revisited - Lucas Supr. Ct. 1992

a)
Facts:

(1)
P was a contractor. He bought two lots to develop houses.

(2)
Afterwards, a nuis. type reg. was implemented that said he could not develop there bec. was a erosion point- a critical area.

b)
Held:

(1)
Nuis. exception does not apply if  the total value of the prop. is wiped out.

(a)
Distinquished fr. Hadd. - there was some value left there and Hadd. wasn't really ab. nuis. but the limits of police power.

(2)
?Is there a per se reg. test now if 100% of value wiped out?

(3)
?Goto nuis. tests now

c)
Comm:

(1)
Ct. believed in public choice model and that legis. reg. didn't really reflect public consensus - so more scrutiny on the regs.
D.
Physical takings

1.
Test - Loretto

a)
If there is any permanent physical invasion or occupation of prop. (w/o actually taking title of prop) that is authorized by the state, that is a physical taking per se and just comp. must be paid no matter what.

(1)
Right to exclude is deemed sacrosanct by the cts.

(2)
Degree of infringement on the owner and the bens. to the public do not matter, no balancing test here.

(3)
If not permanent occupation or invasion, then a balancing test is required - the test left uncertain H.

(4)
A clear and simple line is needed here.

b)
Causby - overflights of U.S. planes.

(1)
If such planes cause damage fr. noise and vibration while flying directly overhead, then that is a physical invasion = taking.

(2)
If not flying directly overhead,  then damages are only consequential and not a taking.

(3)
This ruling is not followed in some juris.
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