Property, Professor Been




Issue 1: Should we propertize this right?
(Underlies Takings Q’s too)
· the right to exclude, alienate, dispose of, use, occupy, covenant, lease, transfer, waste, subject to law of nuisance (conflicting rights)
·  (do we define gains of trade as property, how do we allocate that entitlement?)
· Efficiency/Avoid tragedy of the commons— concentrate > costs and benefits on owner
· Internalize both positive and negative externalities in owner’s decision process (forgoes options)

· Negate free riders: owner alone husbands, overuse, gets future returns, no scooping.

· Lower transaction costs to create more private ordering: barriers to bargaining, identifying owner, legal/administrative, enforcement, meeting
· Negate holdouts: one party to negotiate or trade with to change practice,.

· Negate unequal bargaining positions
· The entitlement is tradable
· Reduce disputes, judicial economy, certainty
· BUT Administrative expense—cheap to give, but super expensive to maintain?

· if the administrative costs are greater than the externalities prevented, don’t do it.
Issue 1a: Should we de-propertize this stick? liability rule ? inalienable?
· 1) Resource becomes more efficient in the commons
· 2) Anticommons— each can block everyone else from using property (method patents)
· Fisheries: history of subsidies that encourage overfishing, short-term time horizon of political actors, complex legal structure and levels of approval needed, risk aversion.
· 3) Resource becomes more efficient if inalienable.
· externalities—costs to society of having this form of property, moralisms

· external costs that aren’t accepted as objectively measurable— slaves, blood, babies— freeloader and information costs make bargaining imposs.
· allowing sale of land to a party results in that party externalizing costs that the buying party cannot afford to recompense.
· polluter wouldn’t be willing to pay the amount in taxes (to avoid holdouts) necessary to pay back lost property values .  

· self-paternalism— individuals know what’s better for selves in long run, restrict.
· 4) True paternalism— preventing someone from bargaining is what’s best for him/her.
· State v. Shack—“ the needs of the occupants must be so imperative and their strength so weak that the law will deny the occupants the power to contract away what is deemed essential to their health, welfare, or dignity.” (migrant seas. wrks)

· Cong. provided in Equal Opportunity Act to provide assistance to them, tresp. OK
· 5) Distributional concerns— people injured by products should be paid, others foot bill.
· May lie behind “externalities” /“paternalism” (poor people happier in long run)— restricting develop. to raise land values.
· Property rule protection— default b/c people can bargain around it.
· Liability rule protection—(eminent domain to build a public park) holdouts in the sellers, freeloaders in contributors to the buyout (benefit tax it instead)
benefits taxes rarely capture individual’s relative desire, but market is worse b/c doesn’t get built at all.

***when can gov’t convert public good to priv. rt?

· Issue 1b: Who should get the right?
Efficiency
Autonomy: One can use one’s land as one pleases without giving up my other rights— stability, political agency, relationships.
Honor expectations
· also custom, reliance, which help notice

Honor personal space & personhood—communicate and define self and differentiate self from others.

· bulwark between individual and state’s power.

· A person’s home is her castle— Hanna v. Peel
· Holmes on Adverse Possession: roots of self grow around lands that one occupies.

Incentivize productivity
· Reap what you sow: reward labor as extension of self.

· Locke: “for this labour being the unquestionable property of the labourer, no man but he can have a right to what that is once joined to, at least where there is enough, and as good, left in common for other.”
· Reward wise investment, Honor bystanders’ interests

· Pierson— reward ridding the world of foxes, scooping gets fox to market faster

· Pierson— rewarding scooping discourages investment and days spent chasing

· Fugitive resources— beware of over-investment in capture technology, over-use

· Estates—encourage people to work hard to secure wealth for future generations

· Adirondacks— sometimes most productive use is leaving it pristine.

Fairness= legitimacy= % rule gets right result
Distributional fairness— things that don’t get used up should be allowed to be freely copied.
Notice (minimizing communication and transition costs/errors)

Reliance— BUT grandfathering— solves sometimes
Lay expectations
Certainty
· Reduce the risk of error in decision making
· Administrative efficiency – reduce litigation and costs
· Encourages investment and reliance
· Encourages consent theory
· Encourages trading of investments – reducing transaction costs by eliminating need for ex ante agreements or ex post litigation
· More likely to get equal treatment under the law

Cons

· More certainty = less flexibility
· Might not be adapt with pace of changing circumstances
· Problems when rule conflicts with custom – may breed hostility/defiance
· Conflicting values (like if certainty conflicts w/efficiency)
· Actors don’t always behave rationally
Judicial economy,

· Armory—interest in preventing endless “finders,” cause others to “lose” items, litigate

· Pierson— favors bright line rules, parties know where they stand, so less litigation.

Administrative costs (of compliance with the allocation scheme, supra),

Bystander interests (costs to local inhabitants, running against their customs),

Unintended consequences/ripple effects (precedential costs, costs to consumers, externalities)

Judicial competence—Armory
Least cost avoider
Lowering transaction costs to create more private ordering.

Issue 2: How to regulate the resource that we’ve just created a property right in?
· what are the risks of regulating, the benefits of regulating.

· make a recommendation, based on who you’re working for, in regulation
Market Failures that necessitate regulatory State intervention— we always want people to be able to bargain over rights (unless we've made the right inalienable).
Rational actor failure
1.  Risk aversion—see theories of takings.

2.  Offer/ask disparity— not willing to accept price willing to pay

3.  Endowment effect—if started out w/ 1/4 acre zoning, they’d happy with 1/2-acre zoning.

4.  Fallacy of sunk costs—think I spent this much money, can’t stop now.

5.  Principal/agent problem—Look out for situations where consumer isn’t making the decision

· often, FIRMS have major agency problems

6.  People not always self-interested— Carol Rose hit me person, psychologically disabled

7.  Spite

8.  Information imperfection—can’t differentiate old drug fr/ new drug, contamination v. not.

9.  Ability to process information, about choice, about risk, latent risk esp. 

10. Society shapes preferences—especially by perception of what “others” do, also race, class.

11. Dollars not accurate proxy for preference b/c relative to initial distribution of wealth.

Competitiveness failure

1.  Lack of sufficient # of buyers and sellers (seller collusion, barriers to entry)
2.  Too many options to regulate

3.  Products insufficiently fungible (sticky sticks)

Bargaining failure
Transaction costs

· Holdouts

· Freeriders— failure of market to produce public good (public parks)
· parties can't bind third parties— Post would gain little by bargaining w/ Pierson; another Pierson could come along and scoop the fox.
Externalities/Public Goods
1.  Overprovision (too cheap b/c don’t feel full cost—negative externality)

2.  Underprovision (can’t capture the positive externalities produced b/c it’s a public good)

· nonrival (one persons enjoyment doesn’t exclude others)

· nonexcludable (can’t keep only those who benefit using it)

· Few goods are completely non-rival and nonexcludable, though, market doesn’t deal.

3.  Overconsumption/underconsumption

4.  Externalities to society
· Social consensus (cultural forces have wrongly shaped individual preferences)

· Initial distribution of wealth keeps certain preferences from being heard and mkt would be preferable to redistribution through tax sys.

· Citizenry/consumer split (addictive substances?)

issue 3: args. for and against different forms of regulation
Mantras: 1) solution has to match problem, 2) maximize social utility (whose possession most benefit society), 3) Judges determine which considerations are present, distinguish regular competitive behavior from maliciousness 4) Reduce transaction costs to organize affected parties so that they can transact (make entitlements 1)excludable, 2) tradable), 5) Regulate to reach the result that the parties would reach w/o transaction costs.

Is prob. 1) buying too many big fast boats or 2) too much labor across board for too few fish?
· I.E address underprovision of goods OR controlling negative externalities
· pathologies of market (externalities, holdouts, and freeride) parallel gov’t & private 
· which is more likely to fail, where will the tools be more effective.
· the risk of fixing the problems in private market is you RISK getting worse failures in the gov’t market.
Property system
0) Legal entitlements making good excludable

00) Gov’t provision (sewers, streets)

000) Gov’t management (public housing) (permits more flexible)
1) Limits/quotas, days/seasons/boats/workers, auctions, incl. workers.

· risk: hard to enforce

2) Marketable permits

· work best where a) performance is measurable, b) fairly large number of sources who need the permits and c) significant variation in costs of control (psychological, economic) across sources
· Competition (to figure out initial allocation)

3) Unitization rule.  Force you to come together, agree, act as if you’re one user of the resource.

4) Sharing rule (Command and control shared amt. of use)

5) Performance standards: set the goal and leave the means of achieving it to the indiv. actors

6) Depending on membership in community, kind or degree of effort (distributional concerns)

7) Subsidies or tax incentives for private production, e.g. pollution-control technology.

8) Common property!

9) Centralized tracking of use, paid back in royalties.
10) Deposit and return schemes – like bottle deposits but bigger

Liability system—where bargaining is difficult and damages can be readily measured.
1) Benefits tax for catching a fish( use money to restock the population.

2) Reasonableness rule with private cause of action or agency enforcement.

3) Collect money from benefitors in allocation, use that or litigation money to buy off the losers.

· Problem: hard to define class of losers, suddenly a lot more losers emerge.
4) Salvage fee
Inalienability system
1) Conservation districts.  For the years 2005-10, nobody can fish in this quadrant.  

2) Public goods
3) Financial penalties: taxes/fees vs. fines paid to the treasury.
Other
1) 3rd party not involved in action but that will rectify some social dynamic
2) Screening – admin use of a general criteria to decide on a case by case basis

3) System of default rules dictated by custom, like the UCC— solves notice.
Issue 3.5 Considerations in choosing between tools
Efficiency in Achieving goal— consider market v. centralized planning, C&C tends not to distinguish b/t actors
Costs of administering, policing, and enforcing

Information Costs of Using a Reg. Tool

Certainty of Outcome

Susceptibility to Change

Flexibility—permits more flexible than C&C

Geographic flexibility—permits might create hot spots, regional standards might be necessary
Effect on Innovation—through commoditization of permits, permits encourage incentives to reduce pollution

Anti-trust concerns—regulatory schemes often favor existing actors over new entrants

· high barriers to entry and grandfather clauses.

Moral arguments
Fairness and Equity
Issue 4: Who does the regulation? judges? agencies?  At what level?
· Institutional competence depends on responsiveness/accountability to regulated parties and stakeholders.
· Leg.’s sensitivity depends on issue and power of group’s representation.
· Courts

· pros:  good at resolving disputes, getting people to tell truth, not vulnerable to capture, individuals have better access to them (society/groups don’t)
· cons: unelected (Even elected state judges don’t predict future controversial decisions)

· not good at moving forward over time, long-term deliberating, getting advice 
· less access to economic data, info. about new technologies, 
· pleaded facts, assuming away complexities. Moore (cells=$nada); AP v. INS. 
· Externalities & public not adequately represented in Court 

· common law system constrains innovation in new paradigms (like Moore)

· cts. can ask experts to testify, Congress is theoretically deliberative.
· Administrative/enforcement powers

· limited ability to enlist help of others to enact remedies

· narrowness of  remedies 

· Expertise/ Deliberation
· neither are medical experts, leg. can delegate to an agency¸ cts. ask exp. to test.

· Promptness/responsiveness

· The court can act now, and the legislature can undo it later.

· Consistency

· when you want a uniform national policy, federal legislation is the way to go.

· Reliance on old court made law, can’t stop now.
· What level depends on

· 1) whether we want ability to exit, competition among jurisdictions

· Redistributive regulation best imposed on federal level, b/c state/local face exit

· want competition for land use, ability to exit if don’t like it.

· don’t want competition for redistributive regulation, otherwise mass-exit.

· 2) Economies of scale – differences in expenditures + resources to get same info for regulation and enforcement
· Tech. and science Q’s.: Federal agency/leg. have big guns.
· Ex: expertise req’d to set toxic exposure levels

· 3) State Free rider problems— local gov’t have no incentive to be “first.”
· bus homeless people to first pro-homeless or low-income housing places.
· polluting companies concentrate in easier state.
· 4) Locational specificity to market failure required

· 5) Jurisdictional Distinctions

· 6) Differences in citizen preferences –GA vs. WY on pollution levels.
· 7) Federal uniformity can decrease costs to actors.

· State or Fed. may be too large to respond sensitively

· counter: actions of local jurisdictions can still affect things on statewide or nat’l level

· what about pollution downwind?

Issue 5: What to do about overregulation?
· Arguably the gov't has vastly over-regulated in the area of building codes - see Posner's opinion in the housing materials.
· Get empirical evidence of who will actually bear cost— don’t regulate w/o doing this.

· See Chicago Bd. of Realtors v. City of Chicago (Posner)
· What can be done—
· standardization of model building codes, 
· moves to liability systems rather than command & control, 
· moves to performance standards rather than command & control, 
· tactics such as requiring gov’ts who impose the codes to live with them as well in its construction (i.e. all pub. spaces).
Natural/Wild Resources

Pierson and Ghen (questions of possession in the first instance) versus Keeble (question of interference with possession that is an acknowledged fact).
Pierson v. Post— Pursuit ≠ possession. O/wise inadequate notice, certainty.

Interpretive args of “occupancy” as rights:

One authority: mortal wounding, w/o abandonment of the pursuit= occupancy.

Another authority: if pursuer 1) discovers animal, 2) forms an intention to convert it to his own use, and 3) the animal is within reach or there is a reasonable prospect of his taking it.

Ghen v. Rich—A custom, recognized and followed by a community for many years, creating a necessary incentive for important industry in that community to continue, should be upheld.

Policy: Industry necessity, but need group cooperation rule.

Keeble v. Hickeringill—Where someone interferes with marketing of a good, for no good reason, there’s a policy interest in giving him redress.  Competing with the marketing of good is OK.

(scaring ducks off private land= interference w/ interest= nuisance)

Analogy: intellectual property interfering with good getting to market?

Popov v. Hayashi— When unlawful intervening acts foil continuing pursuit, creates qualified pre-possessory interest in pursuer, so both pursuer & possessor own. (Barry Bonds’ baseball)

Fugitive resources: who gets oil lying under multiple owners’ lands?

· Productivity: want to get oil to market, but danger of overconsumption, exhaustion.

· Fairness: the haves are the ones who can afford sneaky capture technology or be able to thwart that sneakiness w/ protection technology.

· Expectations: get some oil, be able to save it

· Efficiency: different costs to access the pool of oil—Don’t want investment in sneaking technology or in protection technology.
finder who possesses for 15 years gets property through AP. Finders Keepers

Armory v. Delamirie—as between two finders, the first possesses as against the whole world, other than the true owner (jewel, previously owned by an unknown party, found by one, and subsequently taken by the other.)

Anderson v. Gouldberg— one who has acquired possession of property, whether by finding, bailment, or mere tort, has a right to retain it as against all the world except those having a better title. (people who trespassed to take lumber have better title than those who subsequently took it)

Policy: if we honor thief 2 rather than thief 1, that encourages a chain of stealing.
Important Hypo: paying twice—want it in stream of commerce, want to get back to O more.

UCC § 2-403—bona fide purchaser can’t obtain good title from a thief, but can from other types of scoundrels.

Hanna v. Peel—Finder has more right to found object than owner of the premises if owner was never “physically in possession” of the property. (Soldier finds brooch in commandeered home.)

Problem: he didn’t move in b/c government said you can’t move in, we’re quartering soldiers.
· Default rule is homeowners own everything on the property

· Rationale: home as castle, define personality through ownership, part of purchase price, true owners of lost items can go to owner first.

· Policy Problems w/ rule that “if it was lost in your house, it’s not yours”: expectations

· Discourages home ownership

· Promotes dishonesty— “of course it’s my grandma’s brooch”

· Overinvestment to itemize inherited belongings, security technology

· Encourages trespass.  Look in window and see if he sees anything “lost.”  

· Increases litigation

South Staffordshire—If invited onto land as servant or agent, found objects belong to master.

(hired cleaners found two rings in pool of water)


Policy : Productivity and efficiency: otherwise, would discourage people from getting workers.

· Fairness: persons invited for specific task on your behalf shouldn’t get windfall.

· Honesty/privacy: contrary rule encourages invitees to scour property for “lost” items.

· Possibility return to real owner— specific to rings.

Elwes v. Brigg Gas Co. (Workers for co. leasing land to dig gas holders found prehistoric boat)

· leased land, have all the rights the owner had.
· Treasure troves— usually reserved for things found on unowned or gov’t owned property

· treasure in ocean is artifacts, historic value— productivity, incentive for finding it.

· unlike, say, old dollar bills.

· lost (goes to finder), mislaid (goes to space-owner), or abandoned (goes to finder).

· Shipwrecks—Shipwrecks remain owner’s property unless title abandoned

· anyone subsequently gaining possession entitled to a salvage award (marit. law)

McAvoy v. Medina—If you find “mislaid” property, it goes to whoever holds the land, b/c better position to get it back to true owner, b/c shopkeeper is a return player. 

(pocketbook left at shop told finder to advertise, shop gets it)

· Lost/mislaid labeling distinction fallen out of favor. 
· Unethical Incentives: I think the shopkeeper and finder should split the value, and not have the shopkeeper get the whole pocketbook, since shopkeeper, by owning the shop, shouldn’t have an incentive to have his customers “mislay” things.

Discovery

 Johnson v. M’Intosh— Feds. right to purchase land from Indians or force them off by conquest.

· Indians: right to occupy.

· McIntosh (purchaser from gov’t): all other rights, except buy land fr/ or evict Indians.

· Johnson (purchaser from Indians): no rights.

Policy

Certainty—Chaotic/uncertain to try and apply Indian property rules and give notice of them.

Reliance—All titles granted by gov’t depend on this chain of title, investment in good title.

Otherwise, people will be coming out of the woodwork forever with old Indian titles.

Judicial enforcement competence—what army enforces a rule protecting Indians’ property rts.
My argument:

· Going forward, Indians and Europeans have experience dealing with each other now.

· Europeans could have dealt with  limited rights, use leaving little trace, in Europ. law

· Indians shouldn’t be completely barred from land contracting, should be able to contract specific rights, as long as rights are compatible with sticks in the European bundle of rights.

· Unfair to cripple Indians’ rights to alienate their land, to treat them as “wasteful.”

Counter argument

· reliance and investment on chain of title from England’s discovery, political suicide risk.

· Respecting Indians’ rights would question political branches on war issues.

· Court would lose legitimacy on many fronts.

Rights of indigenous peoples to land and other resources as against gov’ts estab. by colonist:

Delgamuukw v. British Columbia—Allow N.A. proof of title through oral history, but status quo.

Aboriginal title= one of a kind, 1) inalienable to third parties, cannot be transferred to any but gov’t.

2) Source (title comes from both position of physical holding and pattern of land holding under aboriginal law):


physical occupation: proof of possession in law


ownership from before establishment of white gov’t, unlike fee simple


must be continuity and exclusivity of occupation, through disruptions in time or nature of holding due to colonization may be excused



(also keep in mind that Indians defined ownership differently regarding exclusion.



held communally, collective right to land held by all in nation, decisions made comm..

3) Purpose: 1) preserve culture (on other hand, granted mineral rts., not part of trad. use), 2) preserve group’s special connection formed by long-standing tie with land (creates limitation: if traditional use is hunting, tribe cannot use land to preclude that use),


this is reason why can’t be alienated—gov’t recognizes tribe ownership of land is more than fungible commodity


however non-economic value may be outweighed by gov’t interest, so must surrender to gov’t when gov’t exercises right.

Timothy O’Brien, The Castro Collection— Private property delineations usually maintained between sovereigns (grandfather), but exception if incompatible with new regime philosophy.

“Creation” of Intellectual Property

IP, NEWS= different from land public good— markets don’t work— leave to public sector.

· 1) creates positive externalities, benefits to those other than those who provide the good,

· 2) nonrival (one persons enjoyment/consumption doesn’t reduce others’ consumption)

· e.g. knowledge, technology, internet, television, music, paintings, ideas, invention

· unlike land (which is limited)

· Rival-ness changes over time: whales used to be unlimited, now they’re not.

· 3) nonexcludable (can’t observe those who use it, charge those who use it, or exclude those who don’t pay from not using it.

· news may not be nonexcludable when it comes to particular users, e.g. competitors.

· 4) Marginal cost of next user is next tozero.

· News is arguably in the middle ground—it’s not completely inexhaustible: factual parameters, time parameters of putting it out.

INS v. AP—News/ideas are common property as against public but limited property rule protecting creator’s right to content of news story as against business competitors.

 (WWII bulletin arbitrage (E-W)) Policy: Fairness (reward labor) vs. efficiency (competition, info.)

Elvis Presley— “one may no reap where another has sown nor gather where another has strewn.”  Zacchini v. Scripps-Howard Broadcasting Co. (honoring labor nec. for economic incentive)

Cheney Bros. v. Doris Silk Corp.—A man’s property is limited to the chattels which embody his invention.  Others may imitate these at their pleasure (absent copyright). (no property right in scarf pattern).

Smith v. Chanel, Inc. imitation is the lifeblood of competition (no property right in a scent)

Virtual Works, Inc. v. Volkswagen of Am., Inc.— First in time applies to internet subject to legislative scheme for allocating domain names (if you have bad faith intent to squat, you can’t keep the dm name).

Policy: Institutional competence— cts. v. leg. v. market.

Productivity—if domain names are valuable, profit-maximizing firms should market it.

Personality interest concerns, possibly even in corporations like vw, but certainly in unique names, might be infringed upon by others’ registering those names.

Motsehenbacher— every person has a proprietary interest in his own likeness and unauthorized, business use of a likeness is redressable as a tort. (cited in Moore).

Moore v. Regents of Univ. of Cal.—Patients do not have any property rights in cells after they are extracted in a consensual medically necessary procedure.  Under existing fiduciary duty and informed consent theories, doctors should inform patients what might become of his or tissues b/c patients have power to refuse treatment if they don’t approve of the use of tissues.

Policy:
Pro-property: Dissent: 1) personality interest in one’s body, and 2) fairness/equity interest in preventing unjust enrichment at another’s expense dictate property right in one’s body parts.  3) Bundle of sticks conception means does not have to include right to dispense (via sale or will).  Can just include right to profits from uses of its substances extracted in medical procedure, as between doctor and patient, no one else. Others: 4) efficiency Once a resource becomes suff. valuable, it makes sense to control externalities that ensue from that resource in order to make them profitable (Dempsetz), 5) expectations of control over one’s body.  6) Unethical choices/power imbalance— doctors can force patient to choose between care w/ giving up control over own bodily fluids and no care.

Moore Policy Continued
Anti-property:  1) Administrative costs, judicial economy— when you slice the rights up that thinly, everyone with a single stick can sue for conversion, 2) Labor theory—can’t separate out Moore’s labor, diet, and lifestyle, versus the doctor’s manipulations of the cells—too attenuated, 3) Efficiency—property rule in patient would create anticommons, 4) Reliance/expectations— Doctors used hundreds of these cell lines at a time, expect patients can’t control, 5) Institutional competence—legislature is better at these controversial innovative doctrines, see INS (wires), 6) Unintended consequences—any sort of property rule in organs could create a harvesting operation for “medical use” in China, 7) Public Policy—strong public interest in medical research, in reducing costs and barriers to it.  8) Externalities— moralisms, societal norms.

Right to exclude

Jacque v. Steenberg—Right to exclude is sacrosanct, property rule protection, punitive damages.

State v. Shack—Right to government services trumps owner’s right to exclude. (migrant workers)

· “Property rights serve human values, they are recognized to that end and are limited by it.  Title to real property cannot include dominion over the destiny o persons the owner permits to come upon the premises.  Their well-being must remain the paramount concern of a system of law.

· At common law, “one should so use his property as not to injure the rights of others.”

· (migrant workers can receive state and local gov’t services, charitable groups, and visitors, and members of press, and this is beyond reach of trespass.)

Adverse Possession
· O has FSA property rule protection against AP, can enjoin her use, until SoL has run.

· AP has rights against the whole world, except the true owner, e.g. subsequent APs.
· Burden is on the AP to prove 7 different elements: 1) actual possession, 2) open and notorious, 3) adverse, 4) under claim of right, 5) exclusive, 6) continuous

· 7) all of these elements existed for the period of the SoL, plus any period during which the true Owner suffered some legal disability—if the true owner was a minor, the SoL wouldn’t run until the O reached the age of majority.

· Policy: 1) Protects ownership when title not provable, 2) reward labor theory, 3) free marketability of land, 4) AP needs land more than unvigilant owner, 5) punish sleeping O— reasonable tax that prevents externalities 6) personality interest, 7) AP reliance on O’s inaction, 8) 3rd parties rely on AP’s possession
1) actual—used to determine when SOL starts.  Purpose: to make sure O had notice.

· e.g. in Van Valkenburgh (statute requiring the premises to be 1) protected by substantial enclosure or 2) usually cultivated or improved)

· appellate ct. finds facts of what constitutes “improved,” elitism potential 

· AP must use reasonable % of the land, statute might require using the whole property.

· e.g. gardening most of the land, putting makeshift stone fence, etc.

2) open and notorious— anything “actual” also satisfies “open and notorious.” purpose: notice.

· special cases: where the land, by its nature, is unusual

· rule: if AP is using land in a way that’s the norm for the community it satisfies o & n. 

· e.g. a bog; adverse possessor harvests cattails on a yearly basis.

· open question: whether AP of some rights of the land gains the other rights by AP

· e.g. user gains AP of the surface of the land; also AP to mineral rights?

· Difficulty: is hanging art in museum open and notorious?

3) adverse—requires lack of O’s permission: notice to O.

· targets landlord-tenant situations, tenant rents, then claims was adverse possessor.

· concurrent interests—one co-tenant does not hold adversely against another unless he claims absolute ownership and denies the co-tenancy— very high adversity requirement.

4) claim of right

· Minority rule: AP must subjectively believe it’s her land (good faith state of mind).

· bad faith= you know it’s not yours, and you’re using it anyway.  good faith= didn’t know it wasn’t yours. See Van Valkenburgh (Lutz knew he was building shack on land that wasn’t his= bad F.)

· Maj. “Connecticut” rule: state of mind irrelevant, objective indicia of ownership

· subsumes claim of rightinto “adversity.”

5) exclusive: exclusive of the owner (use, occupancy, if owner shows up at all)

Adverse Possession Req’ts
· can’t have AP possessing at once (sharing) with a) the owner, b) other members of the public also using the land, e.g. seasonally or if you have an easement.

· exception: can adversely possess with other prospective co-owners (APers)

· e.g. beach front communities: everyone crossing private land to get to the beach. None of them can individually become AP. But together, prescriptive easement.

· the lynchpin of property, Steenberg Homes.

6) continuous—can’t have seasonal sharing (certainty, I guess).
· Western states, AP had to prove that he has paid property taxes on land. (politics)

Mistaken boundaries= notice problem: don’t know when property line actually crossed.

Mannillo v. Gorski

· open and notorious req’t in a minor encroachment (not clear or self-evident to the naked eye, that would require a survey to locate precise boundary line) is not satisfied unless the true owner has actual knowledge thereof.

· rationale: O would otherwise have to survey property every time neighbor renovates.

· policy: encourages encroachers to settle with owner (as happened).

· claim of right req’t is satisfied by the very act of entry.  It is an assertion of one’s title and denying others;————no additional hostile intent to claim title is necessary.

· displays the conflicting policies underlying adverse possession
· standard statute of limitations policies (notice, repose, stale evidence) vs. 

· productivity, punish sleeping owner

· on the pro-AP side of the divide, supra.

· why not make AP always pay for the land?

· on one hand, protect some of rights of owner, not as harsh
· on other, just reintroduce all the problems you were trying to avoid: stale evidence about how much the property was worth 20 years ago, when the AP started, 
· plus court has to get involved in valuing the land
· 3d party reliance on appearance that AP owned the land free and clear would be thrown off.
Caveat: Adverse possessor can only possess what the owner had, no more, no less.

· AP against someone mortgaged to the hilt, the bank might foreclose and own it.

· maybe AP against the bank now, depending on the terms of bank’s deed/ K.

Adverse Possession of Chattels

O’Keeffe—delay the start of statute of limitations clock for AP until the injured party discovers, or by exercise of reasonable diligence and intelligence should have discovered, facts which form the basis of a cause of action (e.g. including identity of possessor whom she should sue).

NY Rule:  SoL for replevin/AP doesn’t begin to run in favor of a good-faith purchaser until true O makes a demand for return and purchaser refuses. (never runs for stealer or possessor).
· Unreasonable to put duty of diligence on owner, b/c owner would have to demonstrate reasonable search, and that would encourage trafficking.
Laches might be an option, if burns up all of his other art, and then sues to get this one back.
Tacking: consec. periods of ownership in privity do not restart the clock of statute of limitations.

· Privity= any legitimate transfer of title (bequest, purchase, gift), but not taking by force.

· Therefore, if AP has been APing against O for one day short of SoL and O sells to A, A has one day to sue AP.

Estates Policy
· applies only to the possessory interests in the land

· the nonpossessory interests in the land are outside of estates: easements, covenants

· You’ve got the transferor and the transferee.

· You have to read left to right, stop at commas, and call the baby by its name at birth, and continue to use its same name if it’s transferred.

· Policy: Certainty—want to limit building blocks to maximize continuity and possibility of understanding across generations, Efficiency—keep information/transaction costs low, buyers don’t have to go to the registrar to find out what they’re really buying, Marketability—Fewer people in the picture means land doesn’t get tied up too long and too difficult to extract. Agency—Consumers can’t know the full range of interests, to minimize the potential for the lawyer not representing the interests of the consumer, we’ll limit the number of forms property can take.  Judicial economy—increase in litigation for every lease, all different.

· Counter: Efficiency wouldn’t be compromised because we could just have default rules, like the UCC.

The law of conservation of estates—any estate less than a fee simple absolute has to be coupled with other interests and rights that combine to make a fee simple absolute.

Present estates

Fee Simple absolute— strong constructional preference towards it.
· theoretically infinite, cannot be conditioned 

· termination: only when no heirs and no will, so escheats, never through malfeasance

ALWAYS ASK IF IT’S IN A 3rd PARTY— then it’s a FSSEL!!!!!

Fee Simple determinable—defeasible, but otherwise potentially infinite.

· limitation: when a particular stated event happens during the transferee’s possession of the estate, automatically reverts to transferor.

· the day the condition happens, the Fee simple is O’s: sue for ejectment

· must be combined with

· possibility of reverter in the transferor

· words of limitation: words of duration “to A while,” “during,” “until,” “so long as,” “revert”

Fee Simple subject to a condition subsequent

· limitation: when a particular stated event happens during the transferee’s possession of the estate, transferor may choose to cut the estate short.

·  must be combined with 

· right of entry aka power of termination retained by the transferor

· N.B. In most states, SoL for AP starts running when the condition happens, regardless of whether O is on notice.  Better policy would have it run when O exercises the right of reentry (more notice).

· words of limitation: words of condition, “to A but if,” “provided that,” “provided however,” “on condition,” “that when the premises,” “will have the right of reentry”

· E.g. O to A and her heirs or assigns (transferees), but if A should die without heirs and w/o transferring the property, then O shall have the right of entry.

Fee Simple subject to an executory limitation

· fee simple determinable with executory interest aka reversionary interest in 3rd party

· when event happens, estate automatically reverts to 3d party.

Present Estates
· fee simple subject to condition subsequent with executory interest in 3d party.

· when event happens, still automatically reverts to 3d party!!

· if FSSEL holder leases property, and the condition happens, does the lease continue?

· You can only lease what your L has, so you take a risk if you deal with a L who doesn't have a fsa.
· The lessee would have a c/a against its L for breach of the cov. of quiet enjoyment, which you will recall is triggered by acts of the L or a party holding title superior to the L (exactly this situation).  But the lessee will be off the land if the exec. limitation wants her off.
Fee tail: until failure of issue— only DE, ME, MA, RI

· Creation: “To A and the heirs of his body”

· Characteristics: Very inheritable/descendible, Not Devisable, Almost all US jx abolished.

· 3 options: life estate in A and remainder in fee simple to issue (min.)

· FS in A, nothing to A’s issue

· FS in A, gift over to second issue, B, only A leaves no surviving issue.

Life estate: always coupled with a reversion

· duration of one or more human lives ( “children of A for the remainder of their lives”)

· pour autre vie—terminates at someone’s death other than the title holder

· Includes “to A for life, but if.. to B”

· limited by the doctrine of waste, judicial, and legislative restraints, infra.

Leasehold: always coupled with a reversion.
Term of Years

· to X for a fixed period of time

· termination: automatically when the term is up, OR earlier upon happening of condition.

· notice of termination: not necessary

· Common law: no max years, State legislatures often impose max.

Periodic Tenancy

· e.g. to X from month to month.

· w/o notice of termination, tenancy is automatically extended for another period.

· common law notice required = to the length of the period, up to 6 months, curr. see statu.

Tenancy at Will

· no fixed period (so definitely not a term of years)
· terminates only at the will of landlord or tenant.
· unilateral power to terminate necessary BUT NOT SUFF. for tenancy at will
· e.g. lease for term of years or until L terminates creates “T.O.Y. determinable.”
· notice of termination: see statute, e.g. 30 days.
· implied periodic tenancy when the rent in tenancy at will paid in a periodic manner.

Future estates: two purposes: avoid taxes, but keep it in the family.

Reversion—retained by the original transferor if he transferred something less than what he had.  An interest in the land after the lesser estate ends.

Remainder—a future interest 1) of a transferee, 2) capable of becoming possessory at the end of the immediately preceding estate, that 3) doesn’t cut short any previous estate other than a reversionary 
Future Estates

interest
, was 4) created simultaneously with the prior estate, (5) with the prior estate being limited in some way.

· contingent remainder-- remainders created for those who aren’t presently identifiable, e.g. not alive or not yet qualified.  E.g. B’s (unborn) children or B, if he graduates college, or if he outlives A.

· vested remainder—(1) no condition precedent other than that the previous estate’s termination, and (2) it is possible to identify, at the moment of formation,  the living person to whom the estate will pass at the moment that that termination occurs.

· Vested remainder subject to open means, e.g. O( A for life, then to B’s children— if B has some children now, but might have more before A dies, then B’s current children have a vested remainder, subject to open.

Executory interest—all future interests that aren’t remainders.  

- e.g., isn’t capable of becoming possessory immediately following end of transferee’s estate.

- e.g.2. can cut off the immediately preceding estate.

(both examples create more moments of uncertainty after the transferee’s estate’s termination).

Strong constructional preference for 1) honoring the intent of the grantor followed by 2) granting the estate that is the least harsh.

The court will prefer FSSCS over FSD, in cases where grantor’s intent ambig.

· Forfeiture deprives a fee holder of  the considerable reliance interest she has developed by possession of the land.

· Rationale: favors the person with a defeasible fee, often a charity.

Mahrenholz v. County Bd. of School Trustees—Fee Simple Determinable
Deed:  “this land to be used for school purpose only; otherwise to revert to Grantors herein.”

· Ct. purports to honor intent of grantor through close reading of the words of limitation:

· “Revert” does not automatically create a possibility of reverter but, in combination with the preceding phrase, the provisions by which possession is returned to the grantors seem to trigger a mandatory return rather than a permissive return because it is not stated that the grantor “may” reenter the land.

· The word “only” seems to imply one use.

· These days, can sell interests in land, e.g. a right of entry (his was void)

Mountain Brow Lodge No. 82 v. Toscano—Fee Simple Subject to Condition Subsequent
“Said property is restricted for the use and benefit of the second party, only in the event that the same fails to be used by the second party or in the event of sale or transfer by the second party of all or any part of said lot, the same is to revert to the first parties herein, their successors, heirs or assigns.”

· Restrictions on land’s use upheld even though hamper, or completely impede, alienation.

· If the condition subsequent in the conveyance expressly limits alienation of the property to an impermissibly small number of persons, it is void and unenforceable.
Situations when Bargaining doesn’t work

Limitations on Estates

Dead hands’ tools

1. shape the nature (the very definition) of the estate so certain things can’t happen with it (e.g. fee tail and fee conditional)


2. influence the behavior of the owner of the future estate by making the continued ownership conditional on behavior in the way desired (FSConditional, FSSubject to a Condition Subsequent, FSSubject to an Executory Limitation)


3.  influence the behavior of future int. holder by making their ability to take the interest contingent on their behaving in particular way (e.g. contingent remainder)


4.  making some condition run with the land (covenants) so that people’s behavior or use of that land can’t be changed in the future b/c the land itself retains it.
Legislative restraints on dead hand control:

· “Marketable title acts”— require holder of a possibility of reverter or a right of reentry to record it every 20 years— a tax.

· useful for intellectual property: clear market of copyr. of low value, pub dom.

· Strict statutes of limitations

· a right of reentry is only enforceable 30 years after the condition occurs.

· State exercises its right of reentry

· Won’t enforce covenants or estates contingent on nominal value conditions (e.g. flower)

Judicial restraints on dead hand control:

· Limit possibility of reverter and reentry to limit their effect—e.g. construction prefs.

· Refuse to recognize…

· violations of fair housing act, discrimination, etc. !!!(see below?)
· restraints on marriage, e.g. life estates defeasible upon re-marriage

· some jx discern support until marriage (OK) abstention from marriage (not OK).

·  disabling restraints on alienation (transferee completely barred from herself transferring)

· what’s bad about it:

· keeps the land from being free and marketable

· perpetuates concentration of wealth, 

· third party interests of creditors aren’t met

· BUT may concede:

· restrictions on use with the exact same effect, at least where there are public policy goals like encouraging charity at stake.

· forfeiture restraints: if transferee attempts to transfer out of family, automatically reverts to another member of the family

· promissory restraints: transferee has to promise not to transfer, and that’s part of a contract, enforceable under contract law.

· if one can make promises outside the estate, why can’t you make all sorts of contracts apart from the building blocks? 

Rule against perpetuities

· The common law rule: “an interest must vest, if at all, no later than 21 years after some life in being at the creation of the interest.”

· The validating life can include the preceding life tenant, the taker or takers of the contingent interest, anyone who can affect the identity of the takers (such as A in a gift to A’s children), and anyone who can affect a condition precedent (O can only control people he knows & their minor children.)

· If you can imagine a scenario (e.g. children die before parents) so that all the validating lives die, and then interest vests 21 years and one day after, it’s a violation.

· Future interests retained by the transferor are exempt, although some states limit possibilities of reverter or rights of entry to specific periods of time as well.

· If instrument violates the rule, you simply mark out the rule against perpetuities.

· wait and see doctrine— one shouldn’t strike down contingent interests just because they might vest too remotely; we should wait and see whether they do,

· or, the Uniform Statutory Rule Against Perpetuities, adopted by half the states, waits for 90 years after the trust (w/ the future interests) is created.

are second-best solutions—The laws of waste, partition, and nuisance 

· free Market avoids need for collective value judgments

· flexibility, respond to changes in situation as it unfolds

· land use regulation freezes land uses

· private bargaining and free market solution reduces rent seeking

· using regulatory and legislative process to get some of the profits that other property owners are making

· rational self-interested individuals must be able to maximize their choices

· rational profit-maximizing firms must be able to respond to those preferences by allocating resources in a way that maximizes profits.

· market is supposed to reach pareto optimality (point where no changes can be made without disadvantaging one group), but use Kaldor-Hicks efficiency as proxy -increase total social welfare, so winners will be better off enough that could pay losers compensation—takings clause follows this idea

Honoring Future Interests (Unborn, Unascertained, and Contingent):  Doctrine of Waste
· Waste= act to deprive a legitimate claimant from maximizing prop value like a co-owner.

· doesn’t mean just any money left on the table.

· balance of interests depends on remoteness/certainty of future interest.

· strong vested future interest= injunction likely (property rule)

· Rationale: all interest holders are present, can bargain injunction

· remote future interest= damages likely (liability rule)

· Rationales for doctrine of waste

· Efficiency—force current interest holder to internalize future economic losses 
· overcome bargaining failures (limited time & little to offer, holdouts (one grandchild, e.g.), bilateral monopoly (spiteful remaindermen), strategic behavior—remaindermen don’t want the risk that their assessment of the future value is wrong

· Keep the land in the largest estate possible, consist. w/ grantor’s intent.
· don’t carve up the land into smaller parcels, creates anticommons.
· Fairness to both present interest and value of the future interests
· Effect desire of the grantor that property be passed on to future interest, in same character as received, subject to life tenant’s reasonable use. (older rationale)
· Did testator really care about keeping it  “in the family,” or other?
· restraints, indications of sentimental attach.? mentioned in will?
· Present interest holder’s rights (subject to remoteness/strength balancing)

· undisturbed possession, as against the whole world, protect with trespass.

· ordinary income from usual use of the land, reasonablen. of sim. sit. tenant’s use.

· not income from drastic changes to the nature of land resulting in higher income to present holder that would compromise future interest holders (e.g. oil).

· What if interest holder is a lessee (Sampson strikes oil)?

· Q1: did he lease the mineral rights?

· No( Lessor (Mr. Swartz) could enjoin.

· Yes (leased all the rights)( courts split:

· some enjoin any depletion,

· others allow depletion but require an accounting

· others allow depletion proportionate to tenant’s share if resource is partitionable, w/o accounting.

· Pay taxes, carrying costs, ordinary maintenance on O’s mortgaged land

· Future interest holder’s rights
· intervene to prevent waste (unreasonable use reduces the value of future estate).
· “value” and “waste” culture-specific, law should change to reflect that conservation, leaving fallow, is high priority
· permissive waste: failure to preserve land in reasonable state of repair.

· not bringing enough return to keep up in present state,  pay taxes.

· affirmative waste: T’s voluntary actions, such as selling all the oil on the property, that decrease value of the future estate.
· ameliorative waste: (not allowed at common law) life tenant’s acts which do not impair the value of the property, but change its character or identity
· only when 1) the grantor intended for there to be no change in use, and 2) the property may not still be reasonably used in the fashion the grantor intended.
· exception Current Use Undesirable- Where the grantor’s intent can no longer be carried out because the conditions around the property have made it impracticable to do so, and if there is economic gain then the courts will allow the use to change.
· Today, giving way to test of reasonableness + remoteness of future interest the more contingent the future interest, the more you allow a change that a prudent owner of a fee simple would make.
· E.g. NY statute expectancy of 5 years + reasonableness.

Remedies:

· 1) Equitable sale

· maj.= 1) unborn, unascertained, minor remaindermen, and 2) the sale nec to prevent loss or deterioration in value.

· some jurisdictions: ordered when sale is in best interest of all parties, 

· i.e. would maximize the value to the parties.
· sell “that portion of the land necessary” to provide plaintiff with her reasonable needs= bad idea b/c ct. determines what a party’s reasonable needs are.
· 2) Injunction or sp. perf.—for strong future interest (e.g. STOP drilling oil)

· 3) Monetary damages—where future interest is remote, and can evaluate the damage.

· 4) Forfeiture of estate to the future interest holders. (only in some jurisdictions).
· for wanton waste + future interest indefeasibly vested or reversion.
How system of life estates + future interests could be improved:

· Abolish life estate, all LTs hold fee simple in trust for remaindermen w/rt. to life income.

· Frees trustee to sell land, invest proceeds, higher return subj. to prudent owner.

· Recognize life estates but allow any life tenant to sell the asset, as long as the proceeds of the sale were then prudently invested and the principal retained for the future interest holders?

· What does it matter whether we call it a life estate or a trust? (it doesn’t).

· We’re skeptical in Weedon’s case that it would really appreciate 18% per year.  In ordering a sale of land for prevention of waste, courts must balance the interests of those who have a present interest and those with a future interest. 
Concurrent interest holders (want to have independence and avoid probate)
· Concurrent interest= commons, two people that each have full rights to the whole
· Fiduciary duty: no tenant req’d to act in interests of co-tenants

· exception: can’t buy property by allowing property to go up for sale by not paying taxes.

· Intervention/method of allocation/remedy:

· preferring TIC to JTROS through severance

· partition in sale (far more preferred here than with uncertain future interests)  or partition in kind

· Ouster

· Tenancy in Common
· each tenant owns a separate undivided interest in the property that is descendible

· i.e. each must have a right to possess the whole

· upon death, the property interest is descendible.

· courts’ prefer it now b/c it’s more creditable, See Harms v. Sprague, and promotes wide dispersion of land.

· potential of causing anticommons and notice problems, as more inheritors of TICs

· so check it through majority vote on improvements, don’t require unanimity.

· Joint Tenancy with Right Of Survivorship
· Creation
· conveyance must expressly declares it

· the word “joint” is not enough

· 4 unities:

· Time of creation

 O(A for life, then to such of my children as graduate from law school.

O has 3 children, all alive at time of writing will.

· The interests won’t vest at same time, if they don’t graduate from law school at the same time.

· If B grads NYU, call that vested remainder subject to open, and what about the others—have to wait and see.  So the children are tenants in common.


But if at the time of the will, all of them had already vested, then they could all take as joint tenants.


Look at when the interest was acquired, and in the case of a future interest the relevant moment is when it vests.


If two had graduated, and a third hadn’t, then those two vested together, as joint tenants, but it was also subject to open.  Can argue both ways.  It’s possible that it’ll vest in a third party, so that party’s interest won’t be at the same time, so C holds as tenants in common with A and B, and A and B hold as joint tenants.

· 
On the other side, could argue that we don’t imagine what can happen, just look at what does happen, and say that A and B have a joint tenancy, and C’s graduating won’t affect that.

· Title or instrument of creation

· Interest (equal duration, and indivisibility of shares

· irrelevant now and increasingly ignored, if shares are, e.g. 1/3 and 2/3

· Possession (each must have a right to possess the whole)

· tenants are viewed, through a common law fiction, as a single owner

· survivor keeps the entire property as if the decedent never existed

· avoids probate costs b/c no interest passes at death

· Terminated easily-- any joint tenant can unilaterally convert the tenancy to a tenancy in common by…
· destroying one of the unities  
· ( conveying his interest to a third party
· who can convey it back
· bringing an action for judicial partition (by sale)
· BUT cannot sever it by will (that would destroy the entire point of it)
· lease severs it? arguable.
· death of lessor
· assuming lease doesn’t sever JTROS, lessee gets only the interest that lessor had, so when JTROS lessor dies, lessee’s interest is extinguished.

· Can’t sever by just willing your part of it.
· If there are more than two joint tenants,
· if one conveys his interest to a 3rd party, that does NOT destroy the joint tenancy with right of survivorship of other joint tenants as to each other
e.g. 
A        [B
C],  joint tenants

convey  | 
 | wills

            V
V

            D
E

· Tenancy by the Entirety
· in the 22 states where it’s allowed, presumption of TBE if receivers are married.
· joint tenancy plus, fifth unity of marriage or domestic partnership in Hawaii,.
· Cannot terminate the spouse’s right of survivorship by conveying to a third party.
· Only the husband and wife can do that together.
· Neither can individually bring an action for judicial partition.
· Cannot lease the land without co-tenant’s consent (majority of states—solves Swartzbaugh problem prospectively)
· similar issue to the rights of creditors, another advantage of TBE over JTROS.
Preferring TIC to JTROS Through Severance

Riddle v. Harmon
A JTROS co-tenant can unilaterally sever the joint tenancy by conveying the interest to herself, without giving notice to the other tenants or through use of an intermediary.

· problems: notice (leaves co-tenant in the dark), creates easy opportunity for fraud
· solutions: require notice, and recordation of all deed changes in courthouse

· problems with that: notice ruins privacy (battered spouses, secret relationships), discourages these severances (kills marketability), individual liberty, satisfaction of preferences, the essence of the joint tenancy, and recordation doesn’t increase notice (though might be worth it, if the risk of fraud is high enough, people who don’t trust their spouses will be able to make sure that their estate is in order).

· create an exception for cases of spousal abuse?

· other policies???

Harms v. Sprague (IL)

1) In a lien state, joint tenancy is not severed when less than all of the joint tenants mortgage (or, by analogy, lease) their interest in the property.

· Rationale: honor lay person’s expectations, that he’s giving it as collateral in case of default, but his own property interest in it hasn’t changed.

· Lien state (Maj.): treats mortgage like a lien on the property, does not sever JTROS.

· Mortgagor defaults on debt(mortgagee can foreclose, take possession, sell.

· Title state (Min.): treat mortgage as transferring title, severing the JTROS.

· Mortgagee gives mortgagor license to occupy until it has paid off the debt, mortgagee gets title with “deed of conveyance.”

· Mortgagor defaults on debt(mortgagee already has title, can sell.

2.  The mortgagee’s lien on the property does not survive the death of the mortgagor who is a joint tenant as a: the mortgagor can only get the interest that the mortgagee had.

· problem: banks require both joint tenants to sign or sever before mortgaging.

· solution: to prevent creditors from having to pry into private lives, want TIC.

· TICs are more creditable.

· here, unsophisticated lenders, didn’t know to ask if John had JTROS, got screwed.

3.  If the co-tenant of the mortgagor dies, the mortgagee’s interest expands to cover the whole undivided interest that the joint tenant mortgagor acquires through right of survivorship.

· take the bitter with the sweet: if joint tenant with mortgage dies, mortgage is extinguished, if joint tenant who knew nothing of the mortgage dies, mortgage expands

· either way, mortgagee forecloses on all the property value that mortgagor has interest in.

Partition in Kind (rare) vs. Partition in Sale
Delfino v. Vealencis (garbage trucks) (CT)

When one co-tenant petitions court for partition in kind and another other petitions for a sale, court prefers partition in kind, except where 1) physical attributes make it impossible, or 2) the interests of the owners would be better served by a sale of the land.

· (2) is almost always satisfied b/c usually there are too many tenants and don’t want partition into tiny useless parcels.

· Exception: 1) personality interests strong enough that wasn’t in best interests to sell for maximum market value, 2) society’s interest in this continued use (group homes, e.g.)

· Why is market not accurately assessing value of those interests?

· high start-up cost

· lag time between capital investment and profitability

· positive externalities not taken into account of having it there

· negative externalities not taken into account of having it elsewhere

· extreme case: although can sell this parcel to others, can’t effectively move this socially-beneficial use anywhere else.

· Alternative: maximizing total value of property through 1) Pareto optimality, 2) pareto superiority, 3) Kaldor-Hicks with forced compensation, or 4) Kaldor-Hicks without forced compensation.

· Solution under zoning: any non-conforming land use that’s already there will be grandfathered in.

Co-tenants: if one enhances value of land, both reap benefit, if not, both bear whole loss

Swartzbaugh v. Sampson
No unanimity requirement for co-tenants leasing (except TBE): co-tenant has no veto.

No contribution of one tenant to another to bear risk of improvement required by law.

T’s remedies for low-value, unwanted lease/improvement by co-tenant
· Partition by sale of whole (would sever JTROS)

· Partition in kind of whole (would sever JTROS, give other tenant portion of land w/lease)

· improver generally given improvements in partition, absent prejudice to other party.

· Partition in kind of leasehold (would sever JTROS, splits Sampson’s physical 10-acre plot, has half as much land, just to inconvenience him)

· Partition in sale of leasehold

· Puts that plot on the auction block, she can out-bid him.

· this lease is low-value, so doesn’t make her happy.

· (arguable whether would sever JTROS: No: leasing itself didn’t sever JTROS, so severance shouldn’t, Yes: intention is to distance herself from property, severs)

· Accounting by co-tenant 

· co-tenant 1 is entitled to recover her share of rents received by co-tenant 2 from 3rd party, even without ouster, in majority of states, and of course, if co-tenant ousts, then accounting for TOP’s share.

· Sue lessee (co-tenant) for higher rental value than agreed to with other co-tenant.

· Majority: no rent is owed absent an ouster

· Big minority: TIP owes no rent, but minute TOP asks, gets the fair market value

· Small minority: TIP always owes TOP rent, no ouster req’t.

· Reasonable rental value normally measured by lease

· Ms. Swartzbaugh argues lease didn’t capture r.r.v, wasn’t fair.

· Lessee would still have to pay agreed-to rent to first co-tenant b/c lessee is on notice that he has obligations to both co-tenants.

· If the reasonable rental value was too high, lessee can counter by bringing partition action himself (severing JTROS).

· Ouster established when tenant in possession …
· claims ownership of whole and denies co-tenant’s interest

· refuses to share premises (choir)

· refuses to agree to beneficial rental to third party

· mere requesting cotenant to vacate is not sufficient b/c what matters is denial of TOP’s right, not assertion of TIP’s right.  Spiller v. Mackereth.

· If co-tenant establishes ouster, becoming TOP, TIP obligated to pay TOP fair markt rent.

· the rent probably applies only to TOP’s share/interest in the land that the TOP has been ousted from, not the interest as a whole.

Co-tenant/Lessee (Sampson)’s remedies for maximizing value of his improvements
· CANNOT sue for contribution or cost of improvements

· value-added (NOT COST) of improvements and cost of normal repairs and maintenance of improvements is credited in a general accounting or partition
· rationale: incentivize T to improve and repair, b/c gets full benefit of value added.
Landlord-Tenant Law

who bears the burden (cost of housing) of keeping the premises in good repair (quality of housing)?
Common law rules

· L not bound to put tenant in actual possession, only legal possession. Hannan v. Dusch. (when prior tenants hadn’t vacated on time, new tenant still had to pay lease).

· Rationale: if need a guarantee that previous tenant will vacate, contract for it

· When great unfairness or mismatch, fairness/expectations favors implying tenant wouldn’t have entered into agreement if didn’t expect guarantee of actual possession.

· Better: put burden of suing holdover tenant for reimbursement of damages L paid to new tenant on Landlord

· Rationale for American rule: L didn’t undertake obligation to provide premises that were actually available; unfair to make L take on a burden that he didn’t contract for

· Implied Warranty of Quiet Enjoyment (Default T’s c/a, unless lease said otherwise)

· to prove breach of this req’t, T had to show physical interference with enjoyment of premises e.g. unjustified lockout, or act by someone vested with authority of landlord physically pushing them outward (e.g. landlord being foreclosed on by landlord’s bank, and bank locking out tenant).

· Common law had problem with this situation too, so treated physical ouster as a defense to an action to collect rent.

· Constructive Eviction (T’s defense to failure to pay rent) (makes the obl. dependent)

· 1) an act or failure to act by landlord or attributable to landlord
 or holder of title superior to landlord 2) withholding an existing duty necessary to tenant’s full enjoyment of premises OR interfering with T’s beneficial enjoyment 3) rendering the premises uninhabitable.

· uninhabitable= 1) acts must substantially interfere with use and enjoyment and 2) T must abandon!
· existing duty—duty imposed 1) by the lease OR 2) by a well-recognized implied covenant; i.e. implied agreement of L to:

· maintain premises in habitable condition

· for short-term leases of furnished dwellings

· honor expectations

· not misrepresent condition of premises

· speak truthfully when asked

· superior knowledge, remedy bargaining failure

· disclose latent defects

· that T would have no way of knowing

· maintain common areas

· when making repairs, do so non-negligently (tort)

· abate immoral conduct (some states)

· Reste Realty Corp. v. Cooper— any act which renders premises substantially unsuitable or interferes with beneficial enjoyment is a breach and constitutes constructive eviction. (maximum expansion of rule).

· can be used for commercial leases and others.

· Remedies
· rescind the lease
· recover special damages for moving costs, etc., 

· damages for premium value of the lease (money to get comparable apartment than at beginning of this lease, since market currently overheated)

· continue the lease
· suspend obligation to pay rent until repairs completed

· damages suffered during suspended lease period due to uninhabitability (rent paid elsewhere)

· declaratory judgment in some states (“this is constructive eviction.”)

· remain in possession and assert tightness of market as defense

· remain in possession but sue for damages incurred in tort, as result of defects/failure to improve.

· Problems: 

· T has to abandon (not easy for low income), 

· no system of forcing L to make repairs, 

· not entitled to damages to personal property as result of breach, 

· risk being wrong about L’s actions’ constituting the elements

· goldilocks: notice to L to repair, but not too much, or else no longer uninhabitable

· have lived there without repairs just fine

· Useful in jurisdictions where obligation to pay rent and quiet enjoyment are independent covenants as defense to action to collect rent.

· Not useful for maintaining the habitability of the premises.

· 20% of apt. uninhabitable.

· AS-IS problems.

· Doctrine may not apply if T is aware of defect and accepts apt. anyway, due to tight housing market.

· Even if force L to make repairs, L may then not renew lease, future tenants benefit, or raise rent.

· Illegal Lease—defense that L made a “substantial violation” of building code obligations, so lease never took place, so don’t owe rent.

· Problems/requirements:

· T must give L actual or constructive notice of the violation

· T must give L some time to make the repair (same notice risk)

· L could immediately throw T out, absent anti-retaliation statute.

· L can then sue for unjust enrichment, might be more $ than rent.

· building code doesn’t apply to commercial or multifamily dwellings

· places that don’t have building code: look to equivalent

· don’t have to abandon— part of gen’l movement toward regulatory solution.

· Implied Warranty of Habitability
· An implied warranty exists in any lease that the landlord will deliver and maintain, throughout tenancy, safe, clean, and habitable premises.

· The warranty extends to all patent and latent defects in the essential facilities, which refer to those facilities vital for residential purposes.

· A substantial violation of the housing code constitutes a prima facie breach of warranty of habitability (some states require it).

· places without housing codes, look to whether claimed defect has an impact on: safety, health of the tenant, length of time, effect on rent, whether defect resulted from unusual tenant-caused wear

· some places consider age of house or amount of rent

· waiver creeping in, since in old and cheap houses, too old to fix, not paying for warranty, warranty doesn’t apply.

· Req’ts:

· T has duty to give the landlord notice of the defect and reasonable time for its correction

· Remedies

· standard damages for breach of contract: 

· difference between the value of the dwelling as warranted (for which the actual rent is evidence) and the value of the dwelling as it exists in its defective condition.

· damages for discomfort and annoyance

· Other remedies:
· vacate and sue for damages, moving costs, New house
· remain, withhold future rent, damages for previous rent.
· reasonably foreseeable damages (as a result of L’s failure to fix),
· repair and sue (what about T’s who don’t have $ or who don’t get reimbursed)
· repair and deduct, jail time, Sentence LL to reside, seek specific performance (injunction), 
· 3rd party liability (people L has some control over)
· If you’re poor, might stuck with uninhabitable apt. and a break in rent.
· get city housing agency to order L to make repairs or otherwise face criminal sanction.
· if L doesn’t repair, ask agency to come in and do repair self.
· Why (or why not) let this implied warranty be waived (depends on state)?

· Don’t waive b/c 

· 1) society has interest in habitable housing being guaranteed

· otherwise, negative externalities: lead poisoning, medical costs

· property effects of blight

· 2) human right to minimal level of housing

· response: what if particular humans prefer education or medical care to housing?

· counter: people will waive the rights too cheaply due to bargaining failures and information failures.

· 3) overcomes some information problems, tenant is protected

· Waive b/c
· need empirical evidence of who will actually bear cost—L probably will pass it on, marginal Ts will find it harder to find housing.

· See Chicago Bd. of Realtors v. City of Chicago (Posner)

· building code is primary example of over-regulation.

· (codified IWH, can’t increase rents by certain amount, security deposits have to be put in state banks)

· stated purpose to promote public health, safety, welfare

· actuality: reduces amt. of resources L can put into housing, making housing more costly.

· On the other hand, rent controls allow Ts to stay where they are and withstand force of gentrification (personality theory).

· this might restrict new devel. w/o gov’t intervention.  through intervention, society could pass on costs to middle and upper class.

· should gov’t be subsidizing rather than leaving to mkt? transaction costs?  common areas— collective action problems.

· only makes sense where demand far outpaces supply.

· would be more effective to:

· guarantee lawyers for low-income tenants

· not enforcing now, no time, no lawyer, no info.

· increase time

· increase subsidized transportation, so can live further away.

· change zoning laws so as not to keep poor people out.

· Rationale for IWH:

Housing discrimination
· 14 USC §1982, civil rights act—prohibits racial discrimination only by guaranteeing all citizens have same rights as whites have to sell, lease, purchase, hold, real property.

· no exception for owner occupied housing or concept of small buildings.

· 14th amendment’s equal protection clause via 14 U.S.C. § 1983 or Bivens, making a violation of the constitution actionable.

· requires proof of discriminatory intent, e.g. “room in private white home” and then refusing to rent because of race.

· applies to only state actors, Housing Pres. and Devel., zoning officers, planning commissions, not private parties.

· Shelley v. Kramer probably still holds courts can’t enforce racially restrictive coven.

· Fair Housing Act, and city versions of it (all types of discrim., with exceptions)

· Prima facie case 1) member of protected class, 2) otherwise qualified to rent, 3) rejected, 4) housing remains available and is given to someone outside of the class.

· Soules. L asks number of children (prima facie discrim?) Potential tenant becomes hostile about questioning.

· Burden of Proof shifts to Δ to give a legitimate non-discriminatory reason for the choice (e.g. rudeness)

· Burden of Proof shifts to π to show that reason is pretextual: hard to get past that rudeness, in the co-op board too.

· FHA isn’t all you’d want it to be:

· Passed in ’66, and the nature of racism at that time was much more explicit and accepted.

· Discrimination has gotten more coded, harder to reveal.

· Response: change the burden of proof, b/c plaintiff will have a hard time proving the reason is pretextual.

· Put more enforcement resources into the FHA—could have the best act in the world, but it won’t do anything without money backing it.

Private Nuisance
1) substantial nontrespassory interference with use and enjoyment of land, either a) the unintentional result of negligent, reckless, or abnormally dangerous conduct (TORT) or b) intentional and unreasonable under the circumstances

unreasonable under circumstances= 

· Threshold test: harm to π, rises to cert. level of interfere., and irreparable (π can’t avoid)

· Restatement test: gravity of the harm outweighs utility of actor’s conduct 
· gravity of harm=

· 1) its extent and character (seriousness), 

· 2) social value of the use from which it flows (highest and best = SFH) 

· 3) its suitability to the locality, and

· industrial area? 1st in time? and how zoning let it happen?

· political process produced grandfathering? (should courts check what the legislature allowed?)

· cumulative zoning let in SFH’s (their fault for moving there?)

·  4) impracticality (cost to π) of preventing/avoiding the harm.

· utility of conduct= 

· 1) its social value (profitability= efficient use), 

· 2) suitability to the locality, and

· 3) the impracticality (cost to Δ) of preventing it.

· average reciprocity (P abnormally sensitive, worth cts. admin. costs)

· Incentive effects.

· Alt. Rest. test: look to harm to π but if paying damages will shut Δ down, no pay.

· only available in cases of damages

· Δ can’t pay means society not value enough to bear full cost (unl. undervaluing)

· π might avoid harm more cheaply.

· Purely spiteful structures, only use is vexing a neighbor give rise to nuisance liability
· Unsightliness alone does not give rise to nuisance liability.
· nuisance v. trespass--can be nuisance to mult. props at once, only tresp one prop at a time

Remedies

Damages (Boomer) v. Injunction (Estancias) v. Compensated Injunction (Del Webb) v. No Liability (property rule in Δ)

· prefer injunctive relief, all other things being equal b/c parties can bargain around it

· UNLESS 1) don’t think bargaining will take place or 2) want entitlement inalienable.

· Type of people litigating nuisance often value an injunction very highly.

· Balance transaction costs … against likelihood of error costs in assessing damages

· If definitely have extremely high transaction costs, trumps uncertainty about dams.
· where tons of parties, but also where only two parties
· If have full information, damages not speculative, order them, save transaction costs.
· To grant injunction, harm to π and public interest w/o injunction must exceed the harm to Δ and public interest with injunction.
· don’t take future π’s interests into account, b/c covered by future decreased price.
· unless there was an information failure.
Estancias— central air-conditioning unit deafening noise.
Boomer—didn’t weigh pub. interest on π’s side, and undervalued, (cement soot in air covers houses)


permanent damages granted, when D’s operation is more valuable, damages can accurately assessed, parties have uneq. barg. positions


problems: damages for future and continuing harm hard to valuate accurately.

Del Webb— protect Δ w/ liability rule— buy property that’s cheap b/c near a noxious use, population expands, comes to the nuisance.

Link to Takings— Scalia ties where leg. shouldn’t pay compensation to common law nuisance.

Problems with common law nuisance (vs., e.g. regulation)
· judicial bias in the reasonableness balancing, pro-industrialist, individual( unpredictable
· also race, class (halfway houses as nuisance, think crime will go up)
· ct. response: “no anticipatory nuisance:” let it be built.
· wasteful, if invest in building, turns out nuisance; if inescapable harm, don’t let build.
· π could have avoided nuisance at v. low cost (problem with non-restatement test)
· Nuisance is a value judgment, accountable, elected, democratic institution should do it.
· Assumption that single family home is never nuisance is wrong 
· based on premise that what everyone else did in past can’t be wrong.
· doesn’t allow learning from mistakes (building SFH’s on shore, Lucas)
· Nuisance depends on piecemeal litigation
· expensive and doesn’t necessarily address the public interest
· Can’t solve incompatible use problems before they start
Servitudes

· 1) easements—non-possessory interest (right to some use or non-use) in land that is in the possession of another.

· affirmative E: use it in some way (Con ed)

· negative E: keep the owner from using it (e.g. conservation)

· cts. generally limited to interference with light to windows, air flow, support of one’s property, and flow of water in artificial stream.

· easement by implication—adverse possession, rarity

· especially diff. w/ negative easement, reliance on neighbor’s not doing something— notice, definition of first use, freezes land use.

· 2) equitable servitudes— failed easement, enforced by injunction, b/c shouldn’t bear cost of lawyer’s mistake.

· horizontal and vertical privity mostly abolished

· requires only notice and intent that burdens and benefits run to successors in interest.

· Restatement of  Serv. abolishes diff. b/t Cov’s and Equ. Servs, privity, and touch and concern.  Focuses on validity of covenant at initiation and whether outlived usefulness.

· 3) Covenants (subject to K rules= unconscionability)

· Traditional requirements— burden side CR’s duty to do or refrain and benefit side CE’s right to have duty performed

· Horizontal privity— between CR and CE, requires transfer of interest between them, few courts enforce strictly if at all.  Privity is now simply a fairness inquiry.

· Vertical privity— CR* must be a successor in interest to CR’s estate or an estate of equal duration

· Every successor in interest must abide by the negative restrictions in covenant,

· Only full successors in interests (exactly the same interest) are liable for the affirmative obligations that run with the land.

· but affirmative obligations bind even nonconsensual owners, AP’s.

· Touch and Concern—covenant must have direct effect on land, mostly abolished.

· Intent to Run
· New Party Notice (either real or constructive)

Nahrstedt— covenants and equitable servitudes are enforced beyond first owner where:

· 1) the nature of the agreement is not unreasonable,

· Unreasonable = determined by reference to common interest development as a whole, not individual’s facts.  Nahrstedt. (no cats)

· 1) violates public policy [racial discrimination], 

· 2) bears no rational relationship to the protection, preservation, operation or purpose of the affected land, or

· 3) otherwise imposes burdens on the affected land that are so disproportionate to the restriction’s beneficial effects that the restriction should not be enforced.

· Rationale: protect interests of those buying in reliance on the K, efficient common devel., interests of condo in not spending too much time in ct. defending restrictions, protect “social fabric” of condo. 

· Differences from other  K standards:

· Gov’t judge on “Reasonable basis”

· Corp (e.g. condo board)= judged by “business judgment”

· 2) the parties making the promise intend that it run with the land 

· 3) the successors in interest had notice, either real or constructive, that they’ll be bound by the promise between CR and CE, and 

· 4) it is not terminable due to a) obsolescence or outliving usefulness or b) excessive dead hand control.

· common plan doctrine and implied reciprocal easement—if there was a common plan for the subdivision, and owner deeded out with a restriction on the first lots that benefited other lots deeding out, then those later lots are also burdened by the restriction, as long as there’s a) intent of the owners 1-10, and b) notice to them.

Termination—if restriction continues to be of benefit to some of the people for whom the benefit was intended, then the restriction should be upheld.

· Cordogan—balancing of equities inappropriate when covenant doesn’t violate public policy.  Court will not terminate if it continues to be of benefit to some who purchased in reliance.  (no buffer zone b/t Riverside Homes Residential Community and highways, hotels, can’t change restrictions on lots on the edge)

· changed conditions outside a covenant-restricted area can’t make those covenants expire, 

· changes inside the covenant-restricted area itself are given more weight, not dispositive

· See, e.g.  Circle Square Co. v. Atlantis Dev. Co. (allowing beneficiaries of covenants to enjoin developers from building a shopping center on restricted area even though they hadn’t objected to a different shopping complex and Hilton b/c the owners have an interest in continuing to have the covenants be enforceable, and a supermajority can change it.)

· But see Fink v. Miller (When 23 of 81 houses violated the wooden shingle-required covenant, court held that the covenant had been abandoned, based on number, nature, and severity of violations.)

· if someone wants change, can buy others’ votes, so be it, internalize the transaction costs.

· the original covenantor used to own all the land— makes it particularly problematic to do anything other than enforce the covenant.

Remedies— covenants traditionally enforced by damages, equitable servitudes by injunction.

· now most covenants get equitable remedy, same inquiry as under nuisance— injunction default, unless bargaining failures outweigh court’s uncertainty in assessing damages.

Blakely, is like Boomer for covenants— sometimes damages are appropriate, but rare.

· area has changed substantially (not due to unclean hands like Cordogan) so that bridge will have only a modest impact on light/air.  Single family homes have given way to high rises, so view already impacted

· continued enforcement would tend to impede reasonable uses of the land, Ritz-Carlton’s use of land is most suitable

· Harm to R-C exceeds harm to neighbors

· damages appropriate in cases of public policy choice overriding benefit to indiv.

· Westchester hospital paying damages to overcome one holdout

· Ritz-Carlton paying damages b/c city says it wants tax revenue from hotel expansion.

· normally reluctant to allow damages in covenants b/c parties bargained for the restriction.

· Problem of transaction costs to negotiate and holdouts for strategic behavior (esp. co-op/condo)

· Public controls were enacted to preempt the restriction

· counter: if parties wanted to rely on public controls, wouldn’t have formed covenants

· Go back to Boomer to discuss liability v. property rule.

· if outweighed usefulness, throw covenant out, don’t pay damages.

· other methods of termination/ defenses to enforcement:

· Laches— Legislature can void un-enforced covenant on statute of limitations principle.
· acquiesced for a long time to violation, even though SoL isn’t up.
· equity aids the vigilant, not those who procrastinate regarding their rights, neglecting to do what could, have been done to assert a claim or right for an unreasonable and unjustified time causing disadvantage to another.

· Protects good faith transactions against those who have slept on their rights, with knowledge and ample opportunity to assert them.
· Limit time of enforceability, limited to 35-40 years, etc., especially common for RCA’s, gated communities, or renewed by a vote, so there’s a focal point.

· Estoppel—you’ve benefited from violating covenant yourself, or allowed others to benefit from it.

· Waiver—been lax about enforcement in the past, can’t be strict now.

· Unlike laches, it doesn’t have a long time period associated with it.

· Sue for nonenforcement— Sue RCA not enforcing a covenant against another neighbor, break the bank.

· Why scrutinize them more than regular contracts?

· externalities to the rest of society (can’t fly flag)

· bargaining failure to change the restrictions

· community’s reliance on this way of living, so don’t like efficient breach

· wary of anti-redistributive nature:  people wall themselves off in a gated community, provide the services they want, without paying taxes.

Government Regulation

Regulatory Theories

Public choice— a reason one would want a “takings” clause

· Indiv citizens as indiv self-interested RPMs, seeking to get the best regulatory control 

· Externalize the costs onto average voter, general public, or other interest groups.

· Debate about what PM firm is trying to max: reelection, higher office, power

Republicanism: process of politics isn’t about self-int max, but process of political deliberation, enacting what’s best for soc as a whole.  The majority vote is the public interest.

Stochasticism—based on fact that candidates represent platform not single policy

Critique of Rent Control laws:

Assume that 51% of voters in jurisdiction are tenants, and they want rent control.  
A. Why might that view that it’s in the public interest wrong? (market failures)

1. Information failure: those who voted for rent control were inadequately informed.

a) Response: fine line b/t an info. failure and paternalism

b) Nevertheless, there may be some subset of information failures that are so serious that we might want to defy the market failures. 

c) E.g. latent harms, great deal of scientific uncertainty (cancer

2. Depends on assumption that the rent control ordinance on the table pre-election.  

3. Tragedy of commons: Tipping point—postulating that above 5% rent control, e.g., you’ll deter further building of housing, so it will harm the pop. in the long run.

4. Tells us nothing about intensity of preferences.

5. People who are more strongly interested will be more likely to vote

a) People can’t get time off work to vote 

B. All of these arguments track the arguments we made about when there will be market failures, externalities).  Sometimes society says values shouldn’t be subject to majority rule.

C. Just because electorate votes in way doesn’t mean majority of the public wants the outcome.

1. Collective action advantages— leadership, repeat player, small group.

(1) Dempsetz: free-rider problems, holdouts

D. So why would rent control be enacted?

1. Ideology plays some role (see Frickey reading): it can’t all be explained 

2. Externalities: legislator is well aware tenants, landlords, and future homebuyers

3. Offer-ask disparity—people would rather not have things taken away from them.

4. There may be landlords voting for rent control

5. Principal agent problem—elected officials what will get them elected to higher office. 

6. Ordinance symbolic—

7. Number of tenants is sufficiently high that outweighs even organizational advantages 

8. May not be a single issue election

a) Strategic voting – log rolling is extremely important in the legislature

9. Disc supports notion that RC wouldn’t pass, but it did

a) Group getting benefit small, high stakes

10. Can’t look at the election results and say that someone’s position on a particular issue is the public interest

E. Linking to Takings – 

a) Takings clause as a tool to force that internalization, other tools to internalize
b)  constraints on one gv’t levels ability to impose costs on other levels of govt.
How close is the case to the model of taking – gov’t exercise of eminent domain?

5th amendment of the constitution—gov’t’s has power of eminent domain, but that power is limited to 

1. holdouts
2.  public good trumps private rights: personality interests and quirky idiosyncratic values can’t stand in the way.
3.  gov’t created the entitlement, so bitter with the sweet.
B. limits to gov’t to achieve goals thru legislation, take property for “public use”?
1. police power—health, welfare, and, controversially, morals, almost everything falls within it.
2. E.g. legislate or regulate for aesthetic purposes?
3. gov’t bulldozed a ghetto in D.C.—they justified it b/c it’s an eyesore—such local gov’t action upheld.  Berman (legitimate goals, higher tax revenues( take!)
4. In response, public use avenue of challenge viewed as a dead letter.
5. But Kelo case— public appropriation sold for private business use?
a) Arg: we’d like empirical evidence:
(1) how many times Ms. Kelos will stop the project cold?  
(2) What effect will this situation have on public projects?
(3) Poss. abuse of legitimately high personality attachment?
b) Arg: problem with police power co-terminal with public use (similar argument for why we require payment of compensation): it discourages investment in real estate in the first place, no security for long-term.
c) discriminatory: she’s from the wrong political party: trust leg.?
(1) response: cts. no better: enjoin local gov’t that has expertise?
d) It’s a subsidy to business, it might distort incentives.
(1) Response: businesses plagued by holdouts in way detrimental 
(a) question of what price the gov’t charges to the ritz 
· fixes: say “you can never take in these circumstances” or say “the situation is such that ritzes have every incentive to come to you b/c not only will they get to do it more cheaply, but they’ll get all the gains from the trade.”  So you, gov’t should charge to act like a real estate broker.
· We can’t trust the local gov’ts to get this right b/c they can externalize this—they can get the tax revenues, and get the pfizers, but they’re losing jobs and also taking away the pfizers from neighboring towns.
Political Process Failure theory
· need forced compensation b/c otherwise gov’t will be too tempted to take property from politically powerless groups.

· define “too far” as where necessary to protect this minority from being shut out from political process.

Founder’s fear of redistribution
· largely propertyless majority will take from propertied few to redistribute to themselves.

Productivity: Landowners’ concerns—people won’t invest if gov’t takes all the property. 

Analytic Framework:  Is P’s right/resource really property? 

(Loretto; Lucas – rule vs. Penn Central, Penn Coal? – standard)
Does the challenged action take permanent physical possession of the property or allow the public to occupy the property? 

Yes = Per Se taking, Loretto, Regardless of the strength of gov’t interest or the weakness of O’s interest (Rationale: she’s a holdout)

· How much compensation is a different matter – in this case, nominal amount.

· Dictum: “a landlords’ ability to rent his property may not be conditioned on his forfeiting the right of compensation for a physical occupation.”

· Yee v. City of Escondido— Rent control regulation is not a per se taking by physical occupation because there is no compelled physical occupation— the city is not requiring the lessee’s continued occupation of the premises when it extends an invitation to remain at a regulated rent.

· This is true even though right to exclude is entitled to solicitude.

· If there is a political failure for regulated parties, worry about gov’t extending an “invitation” onto their property.

Does action destroy 100% of value of the property (**depends on definition of property in the denominator**)?

· Yes = Per Se taking, Lucas, unless action merely codifies limitation inherent in owner’s title (i.e. nuisance CL) (issue: what role does notice play?)—owner can’t anticipate if old cases aren’t on point.

· Regulation of non-nuisance effecting public health no taking (but nuisance like). Hadacheck. 

· No ( Apply the Penn Central ad hoc analysis:

1) Character of government interest – is it sufficient to warrant such an interference w/ the property

· used as a proxy for the strength of the gov’t’s health and safety interest or the weakness or badness of what the landowner’s trying to do, i.e. you’ll often see nuisance and noxiousness— landowner’s desired use of property is nuisance-like.  That signals “low protection.”  But if you see “gov’t is protecting safety of small children,” likely to come out with finding of no taking.
· At what level of scrutiny?

· Diminished value combined with arbitrary or discriminatory action, e.g., “reverse spot” zoning (singling out a particular parcel for less favorable treatment than neighboring ones), would be an example of a taking.  Penn Central.

· (Regulation affecting Penn Central is part of a “comprehensive plan,” to protect historic housing, not discriminating against a particular property)
2) Economic impact of regulation— 

· expectations is key in determining it

· a) look at it holistically

· What is denominator? Min # of sticks in the bundle essential for property?
· See Penn. Coal— maj. says 100% diminution, dis. says not 100%- other coal.
· Dangers of a narrow definition, each stick is prop unit:
· Encourages people to divide property into smaller and smaller units – messes w/ marketability, anti-commons problem
· more likely to find takings (environment goes bye bye)
· Problems of a broad definition:
· Gov’t can take a lot, but b/c sm. portion of lg. holder, say no taking.
· But if we require a setback, this has never been considered a taking
· ***Lower court response: multi-factor inquiry – is the physical land contiguous? One tax bill? Bought as one plot?
· b) combined with reasonableness of return

· what’s a reasonable rate of return in this case and how’s it measured?
· If could make 3% interest in a CD, should be making more than that here.
3) Extent of interference with reasonable investment-backed expectations
· (PCT has been using the land for a train station for 65 years, doesn’t have an expectation that that can change in this specific way.  It has a reason to expect continued reasonable return on investment, and the regulation isn’t messing with that.)
· But what is investment backed? reasonable? 

· What about notice? “a result of no compensation will seem fair only when the regulated owner could reasonably have foreseen at the time he purchased or improved the property that the regulation would be imposed—b/c in that event, the price he paid would reflect the expectation.”—Lawrence Berger.
4) Reciprocity of advantage

· Regulations that involve reciprocal advantages and disadvantages are not takings.

· e.g. regulation keeping a coal mine from removing a particular block next door lost the miners some value but also conferred an advantage in that it rendered the mines more safe in case of flooding.

· Mitigation by TDRs?
· argument: part of the determination of whether there’s a taking
· counter: decide whether there’s a taking, then if there is, it’s possible you could compensate with TDR’s instead of with money.
· reason: presence of TDR’s in considering whether there’s a taking could quickly undermine the takings clause
5) Interfering w/current use?  Effect nearly the same as physically taking the land

· extreme example would be 100% taking— measure closeness to that.
6) “justice & fairness”
· Why forcing few people to bear burden of many others in society is unfair.
Hadacheck v. Sebastian— Gov’t can regulate property of a user that’s harmful detrimental to the health and comfort of the public, even if it isn’t a nuisance.

(brick kiln in what had become residential neighborhood, shut down through narrow zoning, claimed a taking—Gov’t does not have to pay b/c reg. purpose is protecting public from harm)

· Character of gov’t interest= prevent harm to public health “not exercised arbitrarily” OK

· ct. would say it’s not arbitrary here b/c there’s evidence of fumes, etc.

· but institutional competence of defining harm.

· it must be useful to someone b/c his bricks are selling like hotcakes.

· horrible economic logic: it will create a monopoly in other brick kilns and lower supply, jacking up the price, and leaving the resource fallow.

· classic case for grandfathering in the old use.

· Florida recently held harm of citrus canker spreading trees not enough to make it not a taking to force people to cut them down.

· Link to nuisance: this is a Del Webb situation, but community uses legislation rather than litigation (perhaps wanted to target multiple brickyards)

Penn. Coal Co. v. Mahon— when a gov’t regulation goes too far in the extent of diminution of prop value, it’s a taking and has to be compensated.

(Kohler act, saying mining is not allowed within 150 feet of any property in such a way as to cause the ground to subside, which overrides Penna. coal’s contract with neighboring Mahon’s property allowing it to mine underneath their grounds and indemnifying Penna. for any damage, is unconstitutional for taking Penna. coal’s rights to all the coal under the ground without just compensation).

· Not enough evidence of legitimate public interest b/c involves a single house that already contracted out its rights.

Palazzolo— Notice can’t be an absolute bar to bringing a takings claim. (Wetlands on part.) 

· but we don’t know when it might affect our reasonable expectations to use property, don’t know when it’s a strong factor— left unanswered.

Temporary regulatory taking= time the regulation was in effect before local gov’t took the property through eminent domain or rolled back the regulation.

Tahoe Sierra—Moratorium isn’t a taking b/c 1) “property denominator” is defined over time, and 2 years is only a little time over the course of ownership— most people in the area own property for 20 years. 2) Reciprocity— once the moratorium is over, your property will be more valuable.

· Different incentives and character of government interest when gov’t enacts permanent regulation, but court rescues it, and when gov’t announces a “thoughtful pause,” “this is only going to be in effect for 2 years” while plan put in place.

[N.B. Takings is always on the exam—it’s what Prof. Been cares about, be prepared to work at a high intellectual level on takings—read law review articles or otherwise prepare to argue policy.]
�i.e. it can’t cut off the immediately previous estate but can be contingent on other things before it vests.


� Increasingly cts. accept the defense in cases of third parties who L has some control over, e.g. tenants, who create uninhabitability.





