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I. Rule of First Possession
a. Property is not a thing (a fox or a whale or a baseball). Property is a set of legal relationships among people relating to a particular resource in a certain context, in regards to another particular claimant.

b. Goals of property law: 
i. Certainty: reduces litigation and encourages investment based on reliance (but that inhibits case-by-case flexibility)

ii. Reward productivity, encourage efficient use of land

c. Pierson v. Post [Post was hunting a fox; Pierson snuck up on the fox and took it].  Court held that mere pursuit wasn’t enough to give Post ownership; Post hasn’t done enough to give clear notice to all.  
i. Dissent looks at custom and is concerned about rewarding the “saucy interloper” and disincentivizing useful labor
ii. Possession isn't a fact, it is a policy decision
d. Ghen v. Rich [Per whaling custom, whaler (P) harpoons whale, waits for it to float up dead and be told by local citizenry; D finds whale, sells it, and P sues for conversion].  In contrast to Pierson, possession was marked on the harpoon and majority here looks at custom since custom is necessary to the survival of the industry; it only effects a few MA towns; everyone knows about it (though D didn’t).  Problem: want to make sure custom takes the need of all groups into account (i.e. whalers and land owners). 
e. Keeble v. Hickeringhill [P owned and invested in a duck pond. D scared away the fowl by firing his gun].  Different result from Pierson, here P wins.  Difference = useful product (inefficient to chase away fowl vs. dead fox either way); ducks serve as livelihood (fox-hunting for sport).  Court here doesn’t focus on who owns the ducks – instead issue is about right to interfere.  Need to think about social value of less foxes or ducks.
f. Popov v. Hayashi (Barry Bond’s Baseball) [Bond hits HR ball; Popov almost catches the ball; gets attacked by mob; Hayashi gets the ball].  Court divides the ball 50/50.  Holds that Popov never fully possessed the ball but since his lack of possession was simply due to the mob’s wrongdoing, fairness requires Popov had a “pre-possessory interest.”  However, since Hayashi wasn’t one of the mob of wrongdoers he too has a constructive interest.  
g. Note that Pierson, Ghen and (somewhat) Keeble establish the rule of capture, the 1st person to capture a resource owns it.  Problems w/ rule? 
i. Distribution problem: gives more to those who can invest in capture technology
ii. Can lead to over-consumption: capture to hold onto resource and discourages husbanding (developing resource)
iii. May disincentive investment, because all your work is naught if someone completely captures 1st
II. Theories of Property
a. Hobbs – similar to certainty argument, we need some way to resolve dispute, so we come up theory of property.

b. Locke – Labor theory of Property:
i. Want to reward people’s labor; otherwise people wouldn’t invest and may over-invest in protecting their acquisitions.  Counterpoints:

1. Where does labor become property – i.e. Tomato soup can in ocean – do you own ocean? 

2. Natural motivation is to work

3. Assumes plentiful resources, but we live in a world of scarcity

4. Doesn’t explain why we have private property

c. Radin – Property and personhood – essential to self-definition, leads to moral distinction between types of property (opp. of fungible interests)
d. Carol Rose –not everyone is self-interest maximizer, other types exists, & system relies on participant’s cooperating, so need “good citizen/mom” type

e. Constraint against government abuses, provides resources for revolution

f. Define space between us and rest of society

g. Need a system to allow for exchange

h. Property as power – enter state to protect me from others taking my stuff

i. Demsetz - Promote efficiency/wealth maximization:

i. Private property develops as a means of promoting the internalization of externalities to increase communities’ wealth when the benefits of internalization outweighs the cost
1. E.g. FUR: prior to fur trade – hunting had external effect of reducing game available to other hunters, but cost small as hunting was only for personal use BUT then fur trade – increased value of fur, and increased hunting. Now the effect of over-hunting on other parties becomes a serious externality

ii. Assume commons with 100 people, each owning a 1/100 interest in the communal property of 1000 trees.  If X removes a tree, she gets 1 tree and everyone else gets the negative effect (externality) of having one tree.  If X pays other 99 people = internalizing externality.  
iii. Counter: 
1. Demsetz doesn’t distinguish between open-access regime (anyone, whether or not a community member had access to resources) vs. communal property (within community anyone has access, but only within community) – difference is crucial because OA is more likely to lead to externalities. 
2. His theory is also only really a criticism in light of the rule of capture (many communities say you can’t keep everything you catch, especially if its more than you can use)

j. A Tale of Two Fisheries: 
i. NE USA: ME harbor gangs  divvy up seabed, setting limits on traps and trapping season and produce economic benefits but in RI, without any restriction, over harvesting decreases # fish, “effort creep,” and gov’t responds by subsidies (not setting limits), increasing over fishing

ii. Counter: Australia where they have individual transferable quotes, strictly regulate # fish caught, (make more money by doing less), fish as retirement fund as they aren’t depleted
iii. Property rights avoid tragedy of the commons, destruction of a common resources because it is open to all

iv. But RI shows problem of prisoner’s dilemma & transaction costs
k. Tragedy of the Commons: resources owned in common means no (or few) rights to exclude others leading to over-consumption
i. Anti-commons problem: when the sticks of property ownership are divided among many people (i.e. many rights to exclude) holdouts can lead to under-consumption.
l. Alliance Against IFQs v. Brown: court upholds regulations for implementing a fishery management plan in Alaska – regulation sets up Individual Fishing Quotas to those who fished during a certain period based on past catches (grandfathering) & only gives to boat owners not crewmembers.
III. Manipulating Rule of First Possession
a. Amory v. Delamirie (1722): [chimney sweep finds jewel, court said that finder had rights against whole world except for true owner]. 
i. Need to also think about situation where F1 loses watch he earlier found, and F2 finds it: unclear if F1 or F2 wins?
ii. Rationale behind this decision: reward labor, don’t reward theft, protect true owner, discourage overinvestment in protection technology
b. Hannah v. Peel [gov’t requisitioned home from absentee homeowner to house soldier; soldier find brooch; no owner claims it.  Homeowner argues ownership because it’s on his land vs. soldier bases ownership on finding it; soldier wins].  Considerations: 
i. Generally, homeowner’s interest in privacy and personality interest in home; expectation that what’s in home is yours.
ii. BUT here owner never entered home (no personality) and requisitioned (no privacy) and expectations unclear.  
c. McAvoy v. Medina [Barber’s customer finds pocket-book with $, gives it to barber; true owner doesn’t return; court holds for barber].  
i. Distinguishes between lost (nearly abandoned, no chance of return) and mislaid (misplaced) property.  Court focuses on who had “right to property.”
d. Johnson v. M’Intosh [P purchased from Indian tribe, afterwards, D acquired title from US (Britain-> Virginia ->US -> M’Intosh)].
i. Issue is whether Indian-Johnson’s sale counts.  
ii. Court holds that:
1. Indians had limited property right: right to possession/occupancy but not ability to transfer title
2. Individuals cannot buy from sovereign nations – exclusive right to purchase land from Indians is with US government.
3. Only Congress can eliminate Indians’ right of occupancy

4. Concerned about settled expectations of white settlers
IV. Creation of Intellectual Property
a. International News Service v. Associate Press [news] vs. Cheney Brothers v. Doris Silk Corp. [design of silk scarves]
i. Issues in these cases: fairness (rewarding work) vs. efficiency (want competition)
1. Labor – one person shouldn’t benefit from work of another w/o doing anything (fairness)
a. BUT creative work is cumulative AND public interest is in less restrictions (efficiency)
2. For labor theory you need as much and as good, so issue is are these exhaustible or inexhaustible resources?
3. Efficiency: want to reward productivity, otherwise not enough of good produced.  
ii. Distinction between AP and Cheney? 
1. Value to original wasn’t lost in having scarf copies (different “price points” for original vs. copy) BUT value to society gained in lower price.  Possibly clearer distinction between original & copy in fashion.  
iii. Should legislature have decided this? Consider: exhausting other agency options; all the parties before court; expertise; constraint of legal thought; congress occupies field; want comprehensive scheme or solution to individual question; courts produce dis-uniformity; courts have limited remedies.  
b. Virtual Works Inc. v. Volkswagen of America [cybersquatting]
i. We could be protecting Volkwagen based on labor theory (built-up their name) OR first-in-time (Volkswagen trademarked VW)
ii. But concern about company that (per first-in-time) is vw.net.
iii. Maybe would have been better if Congress waited for tech solution
c. Moore v. Regents of the University of California [Moore’s unique cells – unbeknownst to him – were used to develop a commercial successful cell line; Moore sues for conversion; Court holds against Moore on conversion issue (did hold for him on breach of fiduciary duty)]
i. Court’s reasoning based on idea that he has so few sticks in the cell’s property bundle (due to laws re organ disposal, etc.) that it “doesn’t look like, smell like, feel like property.”  Need bare min. of sticks for “property.”  Concern about sale of body parts.  
1. Also (labor) idea that Dr.’s efforts increased value of cells
2. Dissent: could limit his ability to sell (take sticks out of bundle), but allow him to have a proprietary interest in his cells. No min. # sticks required.
a. BUT (anti-commons problem) if too many people have property rights in X -> underuse because cannot get consent 
ii. Demsetz would argue that as a resource becomes more valuable it should be propertized (so we should have organ market)
iii. Anti-propertizing ideals: distributional consequences, anti-commodification morals
d. Calabresi and Melamed, Property Rules, Liability Rules and Inalienability:
i. Note that even if you propertize Moore’s interest can protect with property rule (allow Moore not to sell) OR liability rule (society determines price and forces you to sell).
1. Property rule advantages: good for government not to set price (idiosyncratic value, mistakes); don’t want to force sale, want to protect personal attachments to property 
2. Liability rule advantages: one person shouldn’t stand in the way of social progress (i.e. cure to AIDS).
e. eBay, Inc. v. Bidder’s Edge [eBay alleges that BE uses a robot to search eBay’s cite].  Court analyzes this case as a traditional trespass, like physical robot going on land.  Shows power of right to exclude. 
i. Metaphor helps court understand situation

ii. BUT boxes them in: boundaries/trespass on the internet is less clear and once we think of website as real property do we read in all of the other sticks in the bundle?
V. Role of Reliance (Right to Exclude and Adverse Possession)
a. Right to Exclude

i. Jacque v. Steenberg [Steenberg tried to deliver home through Jacque’s land, J says no, S does it anyway, J sues for trespass].  Court holds for P – right to exclude is sacrosanct, award J punitive damages.  Traditional rule.
ii. Similarly: Youngstown plant shut down; union wanted to operate plant as cooperative; court upheld Co.’s right to blow up plant.

iii. State v. Shack [Legal Aid workers sued for trespass when they enter a farm to provide migrant workers health and legal services].  Court holds no trespass – limits right to exclude, workers’ right to government services trumps owners right.  
b. Adverse Possession
i. Why have it?
1. Protects ownership when title cannot be proven
2. labor theory – reward people who add value to land
3. Free marketability of land
4. AP needs land more, since owner hasn’t notice intrusion
5. AP has personality interest in land
6. Reliance: AP has come to rely on O’s inaction (Singer) & 3rd parties rely on fact of possession by AP.
ii. General elements – what does adverse possessor need to prove?
1. Actual Entry
2. Open and notorious (linked to actual) – want to see performing labor on land; notice: want O to drive-by and notice; usually met by using land as neighbors do (problem: caves or harvesting natural crops, like rice).
3. Adverse (no permission) and under a claim of right, i.e. hostile – don’t want tenants to claim AP, and need to assert ownership.  Different tests (P. 142): 
a. Objective test – occupying w/o owner’s permission, regardless of AP state of mind.  This is the majority rule BUT court still prefers those acting good.
b. Subjective # 1 – AP must have good faith belief that he had title, mistake.  “I thought I owned it,” in which case a squatter can’t AP. Good faith.
c. Subjective #2 – (ME) AP must be behaving in bad faith, not simply mistaken, “I know I didn’t own it but I intend to make it mine.” Aggressive trespass.
4. Need to prove SOL + any time SOL tolled due to disability
a. SOL is around 15 years (range is 5-21)
5. Continuous, uninterrupted possession
6. Exclusive (can co-AP, but not public generally using)
7. If have Color of title – written instrument to AP is false – statutes make it easier to meet AP requirements.  
iii. Sometimes states will have additional requirement (i.e. having paid taxes)
iv. If AP established, title is transferred from O -> AP as of date of entry, NOT end of SOL!
v. Purpose of SOL: reliability, avoid unfair surprise, evidence disappears over time, encourage marketability of land, balance between cost to society of unsettled claims vs. cost to owner of suing in timely manner.  
vi. Tacking: AP2 can tack onto the 10 yrs of AP1 – so long as AP2 is in privity with AP1 – so AP2 lives there for 5 yrs gets title.
vii. Val Valkenburgh v. Lutz [Lutz’s traveled through applicable lots, built 1-room structure there; VV bought that land and took possession; Lutz sued per AP and lost].
1. Court requires cultivation for actual entry and open & obvious elements.  Wants BOTH aggressive trespass & good faith.  
2. Been: this is a classist decision favoring suburban folks over “undesirable” rural folks who use land for junk.
viii. Mannillo v. Gorski [Gorski extends his house’s step, mistakenly encroached 15” on Manillo’s land; G says AP, M says no “hostile nature”]. Court says hostility isn't needed; mistake is enough. 
VI. Bargaining Solutions to Failures in the Free Market:

a. Free market basics: free market (invisible hand) will allocate scarce resources in a way that maximizes overall social welfare – pareto optimal allocation of resources – due to rational self-interested consumer reflecting their preferences through their purchases, and profit-maximizing suppliers responding accordingly. 

i. BUT consumers don’t act rationally (imperfect information, spite, discrimination, consumers as citizens, poor people’s preferences are limited) NOR do suppliers (consumer probs + agency problem, corporation’s vs. manager’s interest).  ALSO in property markets are often not competitive: bilateral monopolies (i.e. neighbors)

b. Efficiency:

i. Pareto optimal – cannot make one person better off without making another worse off.  Many states of affairs are pareto optimal.  

1. SCOTUS: no requirement of pareto optimality, can make cedar tree owners worse off, and apple tree owners better by limiting cedars w/ anti-apple fungus w/o compensation

ii. Caldor-Hicks efficiency: want to increase total social welfare; so winners have to be better off by enough so they could pay losers compensation.  Takings clause (5th amendment) follows this idea.
c. Coase’s theory: 
i. not one party causing harm (externalities) to another, neither is at fault, just incompatible land uses (i.e. polluting factory vs. laundry) 
1. (counter: there are cultural understandings of who’s wrong)

ii. AND (assuming no transaction costs) it is irrelevant if we give the entitlement to the cedars or the apples, because the parties will bargain to a Caldor-Hicks efficient solution (i.e. maximize social welfare, minimize cost from pollution and pollution control)
1. Counter: there are lots of transaction costs in this world (i.e. Demsetz) so theory has no real-world applicability 

2. Counter: where we place entitlement had serious distributional consequences.  Person with entitlement doesn’t have to pay anything; offer-ask disparity, value things we have more; more you have the more you want.  
VII. Estates in Land – Freehold estates
1. Possessory vs. non-possessory estates: note that a future interest IS possessory (since that only means capable of becoming possessory)

2. Present possessory estates – need to always ask 3 questions: what language creates the estates, what are the estates distinguishing attributes, is there a future interest to accompany it?  Types of estates:

a. Fee simple absolute:

i. Language:

1. At common law needed: “to A and his heirs”

2. Today: “to A” is sufficient

ii. Duration: infinite

iii. Attributes:

1. Absolute ownership of potentially limitless duration
2. Assumption is FSA unless clearly otherwise.  

3. Freely alienable – freely transferable intervivos, can be sold or given away during one’s lifetimes

4. Freely devisible – holder can leave it in will (by devise)

5. Freely descendible – will pass by statutes of intestacy if holder dies without a will (intestate)

6. Not defeasible (can’t end when a condition happens)

iv. Future Interest

1. No future interest

2. So: “O to A and his heirs” only A has a viable interest.

a. Ex. “O to A and his heirs.”  A is alive, what do A’s heirs have?  NOTHING.  As long as A is alive A has no heirs (a living person has no heirs).  While A is alive A has heirs apparent, but they are powerless, with no entitlements or future interests.
b. Life Estate

i. Language:

1. Must be measured explicitly by life and never by time or years (“to A for life,” “for as long as A shall live,” “upon A’s death”).  A, the recipient of the life estate, is called the life tenant; O has a future interest, a reversion.

2. LE by legal construction – at common law “To A” was construed as a LE (today FSA presumed)

3. LE for married couples – HISTORICALLY ONLY:

a. Jure uxoris – man has use and occupation – in the form of a LE – of all of wife’s property UNTIL divorce, death of a spouse, or the birth of a child
i. If a child is born man has LE until his death (JU converts to tenancy by the curtesy), if no child man has LE until wife’s death.

4. Can also create life estate per autre vie – life estate measured by a life other than the grantees.  I.e. “To A for the life of B.”  Can also arise if “O conveys to A for life” and A sells interests to B then B has a life estate per autre vie (since it is measured in A’s lifetime term).  Once A dies B’s life estate per autre vie ENDS.

ii. Attributes:

1. Transferable – but can only transfer what A has so “A for life, then B,” A transfers to C, when A (not C) dies, B gets FSA.

2. Life tenant has right to uninterrupted possession; future interest can ONLY enter land for “reasonable inspections” to ensure no waste.

iii. Waste doctrine:
1. Life tenant is entitled to all ordinary uses and profits from the land (i.e. rent)
2. BUT life tenant must not commit waste, must not injure the interests of the future interests holder – externalities: LT shouldn’t externalize cost of her actions on future interests.
3. Based on how land is generally used AND how it was used in the past. If O took out 40lbs of oil, LE can’t take out 150.

4. Categories of waste:

a. Permissive waste – neglect, allowing land to fall into disrepair: not paying taxes, mortgage, or reasonable repairs.  

b. Ameliorative waste – life tenant must not make changes (renovation, remodeling) to the character of the land that increases premises value UNLESS all future interest holders are known and give permission.  Why? Personality interest.  
c. Voluntary or affirmative waste – actual overt conduct that causes a decrease in value to the premises.  Think of this as willful acts of destructiveness. Affirmatively taking more oil. 
5. See Baker v. Weedon below!
iv. Future Interests:

1. REVERSION held by O: after A’s lifetime estate reverts back to O or his heirs. “O to A for life.”

2. REMAINDER: if future interest is held by someone other than O.  “O to A for life then to B.”  B then is a remainderman.  

v. Examples:

1. “To A and her heirs for A’s life” - A’s heirs have no future interest & get nothing since A’s estate ends upon her death.

2. “To A and her heirs for B’s life.” If B dies before A, heirs get nothing, if A dies first, LE passes to A’s heirs.
c. Fee tail
i. Language:

1. “To A and the heirs of his body”

ii. Duration: until failure of issue

iii. Attributes:

1. In feudal England this grew out of system where land meant dynasty and the fee tail kept land within family since it would pass automatically to its holder’s lineal blood descendents.

a. if A leave’s his estate to B (friend), B would get nothing, everything goes to lineal descendents

2. virtually abolished in US today

3. A could alienate for the life of A.

4. Cannot be devised

5. Common recovery used to get around this idea – B sues A, A doesn’t contest, B wins land in FSA and transfers to A.

iv. Future Interest:

1. 2 types:

a. REVERSION: if O held future interest: then this would be a reversion.  “To Jeremy and the heirs of his body.”  Then when Jeremy’s blood line runs dry reverts back to O (or his heirs)

b. REMAINDER: if someone other than O held future interest then this would be a remainder.  “To Jeremy and the heirs of his body, but if and when Jeremy’s blood line runs dry then to Jenny.”  So Jenny has a remainder.

d. Defeasable fees (3 of these) – similar to FSA but subject to some condition, some string.  All of potentially infinite duration.
i. Fee Simple Determinable

1. Language – must use clear duration language. “To A for so long as she remains a lawyer” or “To A during the Yankees reign as champions” or “To A until the Republicans capture the white house.”
2. Attributes

a. Automatically ends upon the happening of a stated event or breach of specified condition
b. Called a fee simple because it could potentially endure forever

c. Devisable – can be left in a will

d. Descendible – goes to heirs if A dies intestate

e. Alienable – can be transferred or sold during A’s lifetime provided that stated condition hasn’t been violated.  

f. BUT no matter what holder does this estate remains subject to the condition

g. Ex. “O to Ringo so long as premises used as a recording studio.”  Ringo has a FSD, and R conveys to M – may M convert to a bowling alley?  NO, not without triggering the condition and losing the estate.  

3. Future Interest

a. POSSIBILITY OF REVERTER (not a reversion)

i. Passes intestate but not transferable by will or inter-vivos.

b. No future interest in other

ii. Fee Simple Subject to Condition Subsequent
1. Language

a. Need durational language PLUS the grantor’s expressly carving out the right of reentry

b. “To A but if X event occurs grantor reserves the right to reenter and retake.”
2. Attributes

a. Not automatically terminated but can cut short at the grantor’s option if the stated condition is violated.

b. Devisable – can be left in a will

c. Descendible – goes to heirs if A dies intestate

d. Alienable – can be transferred or sold during A’s lifetime

e. BUT no matter what holder does this estate remains subject to the condition

3. Future Interest

a. RIGHT OF REENTRY 
iii. Fee Simple Subject to Executory Limitation: 
1. Language

a. “To A but if X event occurs then to B.”

2. Attributes

a. Just like FSD but if the condition is broken the estate is automatically forfeited to someone other than O (not to O).  
b. Devisable – can be left in a will

c. Descendible – goes to heirs if A dies intestate

d. Alienable – can be transferred or sold during A’s lifetime

e. BUT no matter what holder does this estate remains subject to the condition

3. Future Interest

a. SHIFTING EXECUTORY INTEREST: B has a shifting executory interest.  Think of B as the executioner, one who prospers from A’s misfortune.  
iv. Generally: 
1. words of mere hope, expectation, desire, or purpose are inadequate to make a defeasable fee.  Judicial system frowns on defeasable fees so need magical words of duration: “so long as” or “unless and until” or “while.” So if O says any of the following he is giving A a FSA.
a. “To A with desire that premises be maintained as health clinic.”

b. “To A with expectation that premises be maintained as health clinic.”

2. Absolute restraint on alienation (absolute ban or restriction on power to sell or transfer) are void, repugnant to public policy.  “To A so long as she never endeavors to sell Blackacre” would be void, so A has a FSA. See Toscano below!
3. Legislatures have limited the dead-hand control in defeasible fees by: imposing requirement of periodic recording (small cost) to holder of reversion/right of entry; SOL on exercise of right of entry; refuse to enforce “nominal” conditions; no discriminatory condition.
v. Mahrenholz v. County Board of School Trustees (242) [O owns 40-acres, (1941) gives 1.5 acres to school board “this land to be used for school purposes only; otherwise revert to Grantors herein.”]
1. Issue: is this a FSD or a FSSCS?  If FSD O’s heir got automatic ownership and then school are AP, but in theory SOL for FSSCS starts when ROE exercised – in practice no difference: SOL starts when condition violated (see p. 249)
a. Courts prefer to interpret as FSSCS not FSD because want to keep people on the land and limit dead-hands.  

2. court says this is a FSD, “only” as durational language, and “otherwise to revert” is automatic reversion.

3. Note: law doesn’t like reversionary interest (cause of action) to be sold, but can pass intestate to reunite land.

vi. Mountain Brow Lodge No. 82 vs. Toscano [“said property is restricted for the use and benefit of 2nd party of in the event of sale or transfer by 2nd part of all or any of said lot, revert to 1st party.”]

1. Court holds that O conveyed a FSSCS with title to revert upon failure of condition – MISTAKE, FSSCS is matched with a right of entry not a reversion.  
2. Issue: is this is an absolute restraint on alienation because too few possible purchasers, so it’s void and a FSA (p. 256)?
3. Case shows problem with O’s ability to predict future; also did O want to give Lodge the land itself or a fungible asset?

3. Future interests:

a. Types of remainders:

i. Vested – if able to identify who would take possession at any time (so no condition precedent other that natural expiration of prior estate).  Examples:

1. “To A for life then to B & B’s heirs.” (B is alive), naturally expires upon A’s death, no unborn people.  (Heirs don’t count since they don’t have any interests).

2. “To A for life, then if B has married to B & B’s heirs, or if B hasn’t married to C.” (A is alive and B has married).  Once B marries no contingencies remain,

ii. Contingent – subject to condition precedent or created in someone not yet born or identified.  Examples:

1. “To A for life then to B’s heirs” (B is alive).  Since B has no heirs while B is alive (can think of this as B could have more kids).

2. “To A for life then to B and B’s heirs if B survives A.” (B is alive).  Contingent since don’t know if B will get it or it will revert to O.
3. “To A for life, then if B has married to B & B’s heirs, or if B hasn’t married to C.” (A is alive, B not married).  When A dies B may or may noy be married, so both B & C have alternative contingent remainders
iii. Examples: 

1. O to A for life, then to A’s children & their heirs, but if at A’s death he isn't survived by any children, then to B & B’s heirs.

a. Assuming A has no children:

i. A has a LE, A’s unborn children have a contingent remainder, B also have a contingent remainder, O has a reversion
b. Assuming A has 2 children: C & D:

i. Children have to survive A to have an interest.
2. O to A for life, then to B and B’s heirs, but if at A’s death A is survived by any children then to the surviving children

a. Assuming B is alive:

i. A has a LE, B has a vested remainder, A’s children have a shifting executory interest
3. NOTE THE HUGE DIFFERENCE BETWEEN #1 & #2.  Need to read left to right & pay enormous attention to commas.

b. Executory interest = interest in a transferee that doesn’t meet the requirement of a remainder, executory interest cuts shorts a prior estate.
i. Shifting executory interest:

1. To A for life, but to B if B should marry.

ii. Springing executory interest:

1. To A for life, then to B, 1 year after A’s death

a. When A dies, property reverts back to O, and then after 1 year B takes (since B is taking from the transferor this is a springing executory interest)
c. Baker v. Weedon (230) [Weedon has 3 grandchildren (Bakers) from marriage #1 and remarries Anna.  O -> Anna for life, then to A’s children, if not to grandchildren. A wants to sell land and live off the interest from the sale; grandchildren don’t want to sell as land is increasing in value.]

i. A has a LE, A’s children have a contingent (not executory!) remainder, grandchildren have a contingent remainder, O has a reversion.  If A has a child, A’s children have a vested remainder (subject to open, other children being born).

ii. Court holds that portion of land should be sold for A’s needs.
iii. Courts analysis focused on taking value away from grandchildren.  Flawed because credits grandchildren’s optimistic hope of land’s future value, don’t discount future value, & dividing the land reduced total property value. 

iv. Maybe should abolish LE unless clear personality interest (i.e. O wants property to be lived on).

VIII. Dead-Hand Control
1. 4 techniques of dead-hand control:
a. shape the very nature of the estate so that it couldn’t be transferred or loss (fee simple conditional or fee tail) – terms of estate keep land w/i family 

b. influence behavior of current-possessor (all 3 defeasible fees)
c. influence future interest holders by making possession conditional on their behavior (contingent remainders, executory limitations)
d. efforts to influence any possessor by making the very land itself be subject to various kinds of conditions (covenants)

4. Motivations of people who exercise dead hand control: control wealth; control status/honor; control unpredictability/contingencies in the future; current value of land is impacted by future use
5. Policy concerns re dead-hand control:

a. Want property to be marketable

b. Don’t want current owner to be discourage from making improvements
c. Simplicity

d. Circumstances change; dead can’t predict future event

e. Social interest in encouraging marriage and aversion to discrimination

f. Want to give landowners control (generally and) to encourage productivity while they are living
g. Desire to spread wealth

6. Rule against perpetuities – limit to dead hand control:

a. O can only control land to account for tendencies of people he knows and the minor children of those he knows 
b. Rule: interest must vest, if at all, no later than 21 years after a life in being.

c. E.g. O->A for life, then to A’s first child who graduates NYU = INVALID.  A’s child may graduate > 21 years after A dies.  So A had LE, O has reversion.

IX. Concurrent Estates

1. Joint tenancy – 2 or more people own estate with right of survivorship

a. Joint tenants own by the whole and by the part – legal fiction whereby JT are regarded as one singular entity.  Therefore, right of survivorship, when one JT dies the property automatically goes to the surviving JT.  JT are wildly popular because they avoid probate – don’t need a will.  
b. JT interest is transferable intervivos by sale or gift.  HOWEVER, interest isn't devisable or descendible.  JT cannot leave share in the will to a loved one who is not a co-owner.  Right of survivorship trumps a will.
c. To create JT need 4 unities: TTIP

i. same time

ii. by the same title (same instrument i.e. deed)

1. O -> O & O’s spouse (OK today,@ common law needed straw)
iii. with identical equal interests

1. A, ¼, B ¾  - ok today, at common law needed 50-50.
iv. with identical rights to possess the whole.
d. ALSO need clear expression of right of survivorship.  Need to say “to A and B as JT with the right of survivorship.” Otherwise it is a TIC.  

e. 3 ways to terminate a JT:

i. Sale – by intervivos sale of conveyance.  JT can sell or transfer interest during her lifetime.  JT can even do so covertly.  This sale severs the JT as to the selling JT’s interest as the 4 unities are disrupted.  The person who buys from the selling JT is a tenant in common.  If we started with >2 JT in the first place, the JT remains intact as between the other non-transferring JT. 
1. EX. O conveys estate to P, R, and M as JT with rights of survivorship.  Each owns a presumptive 1/3 share with the right of survivorship.  P sells to C – this severs the JT as to P’s interest BUT JT still exists between R & M.  So C holds 1/3 as tenant in common and R & M still own 2/3 as JT.  If R dies, leaving behind heir Ra.  Ra gets nothing, M gets R’s share. So M holds 2/3 and C holds 1/3.  M and C are tenants in common.   
ii. Partition –  ALSO WORKS FOR TIC
1. Parties voluntary agree to partition the land OR any co-owner (JT or tenant in common) has the right to bring a judicial action for partition.
2. Based on best interest of all parties (equity) court may order partition in kind (physical division, divvying up of estate) OR forced sale, divide proceeds.  
3. General rule: won’t order sale unless PIK results in a grave injustice; but MAJORITY actually do PBS.  

4. Delfino v. Vealencis (359) [V wants partition in kind to keep garbage-hauling business, D wants partition in sale].  Court says PIK because can only have PBS if PIK is completely impractical.  This is counter to “maximizing best interest of the parties” test.
a. Why prefer PIK? Personality interest, lands as clods not land as fungible asset, court allows property rule protection (not liability requiring sale)
b. PBS bad: one co-tenant can sell to outsider who can force sale of entire property (black-owned farms prob).

c. Problem with PIK – no market for different parts or land (that’s why we prefer property rule protection). 
iii. Mortgage
1. Minority of state follow the title theory of mortgages – minority rule that says the execution of a mortgage by one JT severs the JT as to that JT’s interest.  Sees mortgage as passing title, giving you right to buy back
2. Majority of states follow lien theory of mortgages, mortgage is right of 1st priority.  JT execution of mortgage won’t sever JT.

a. Majority rule makes JT less mortgage-able since both parties permission needed

3. Harms v. Sprague (350) [W & J are JT, J’s guarantees S’s mortgage and wills his interest to S.  S argues that by guaranteeing mortgage J severed the JT].  Court says no severance of JT, following majority.   
2. Tenancy by the entirety – recognized today only in a minority of states, only exists between husband and wife, characterized by the right of survivorship

a. Tenancy by the entirety arises presumptively when conveying to H & W.  
b. Highly protected form of co-ownership:
i. Creditors of only one spouse can’t reach the TBE. 

ii. Unilateral conveyance by one of the spouses is a nullity.

3. Tenancy in common – 2 or more people own estate with no survivorship rights

a. Each co-tenant owns an individual part with the right to possess the whole
b. Each interest is descendible, devisable, and transferable intervivos.  No survivorship rights between tenants in common.  
c. Presumption favors the tenancy in common.  When in doubt courts will construe in favor of TIC.

d. If O has conveyed “concurrently” or “jointly” without clearly saying “right of survivorship” then we have tenancy in common.

4. Right and duties of co-owners:

a. E.g. G & M are co-tenants.  G has contributed 90% of purchase price, M, 10%.  They are co-owners, tenants in common (for JT need equal shares but law increasingly ignores this rule).
b. Possession: each co-tenant is entitled to possess and enjoy the whole of the property. 
i. If one co-tenant wrongfully excludes the other from a portion or the whole of the premises he has committed actionable ouster.
c. Rent from a co-tenant in exclusive possession: co-tenant in exclusive possession is not liable to the others for rent UNLESS he has ousted the others.
i. Ouster – see Spiller v. Mackereth below for what is ouster!
d. Rent from 3rd parties: a co-tenant who leases part of the premises to a 3rd party must provide his co-tenant with their fair share of the rental income (10% in our G & M example).  Suggests that co-tenant is allowed to lease portion of the premises to the other.

e. Adverse possession claims:  unless he has ousted the other, one co-tenant in exclusive possession cannot acquire title to the whole to the exclusion of the others under the rubric of AP.

i. Ex. M stays away from estate for 20 years, but since there was never ouster, M left voluntarily so no AP. 

f. Carrying costs – each co-tenants is responsible for his share of the premises carrying costs (i.e. taxes, mortgage payments).  So G is responsible for 90%, M 10%

g. Repairs – the repairing co-tenant has a right to contribution for any repairs that she makes during the life of the co-tenancy so long as she tells the other co-tenants of the needs for the repairs and makes the repairs reasonably.  
h. Improvements – no affirmative right to contribution for improvements made during the life of the co-tenancy (Why? Don’t want tenant in possession to overwhelm other by making them pay for things they cannot afford; want to assure this isn't idiosyncratic taste one co-tenant’s improvement can be the other’s nightmare).  However, at partition the improver bears upside or downside of improvement – called the “upside/downside doctrine.”
i. Waste – co-tenant cannot commit waste.  Remember there is ameliorative, permissive, or voluntary waste – all aren’t allowed.  There is a right to bring an action in waste during the life of the co-tenancy – don’t have to wait until partition.  
j. Partition – JT or tenant in common always has the right to bring a judicial action in partition.  
5. Comparing JT, TBE, TIC:

a. JT and TIC can both sever during lifetime (if JT severs becomes TIC).  But only TIC can will or have intestate succession.  
i. JT A, B, and C: A conveys to D – B and C still JT with ROS.  

b. TBE cannot be severed inter-vivos.  TBE ends if both parties convey to X, divorce, death, judicial action, OR H releases interest to W.

6. Riddle v. Harmon (345) [H & W are JT, W tries to sever: “W -> W ½ undivided interest in property” and then will her half.  H contests will].  Issue: is conveying to oneself w/o using a straw an effective severance?
a. Court says YES describes ROS as risk, have to outlive spouse.  

b. Why? Concern that requiring notice allows spousal coercion PLUS we want more TIC, want dispersal of wealth, and let spouse be private.

c. BUT this result encourages fraud: if no straw required she severs, hides in in drawer and if he dies first destroys document and has ROS.  
7. Swartbaugh v. Sampson (373) [H & W own walnut grove in JT, H signs lease with Sampson, W sues to invalidate lease].  Issue: Can one JT enter into a lease of the property with a 3rd party w/o other tenant’s permission.  YES, can lease his share of the land BUT that share is a non-exclusive possession.  She can sue for ouster if she tries to enter boxing pavilion and is kicked out.  
8. Spiller v. Mackereth(369) [Spiller and Mackareth are JT, when lessee vacates their warehouse Spiller moves in.  M tells S move out or pay me rent.  S doesn’t leave, M sues.]  Court follows majority rule: tenant in exclusive physical possession doesn’t owe rent to tenant without possession unless there has been an ouster.
a. Why this rule? Encourage possession, productive use; consistent with nature of the estate (both have a right to possession); may be fairer if person in possession is taking care of land or the mom  

b. Minority rule: JT w/ possession pays ½ reasonable value even w/o ouster.

i. Why? Avoid litigation about what’s ouster; co-tenants forced to agree about land-use (not just first-in-time or might makes right)
c. What counts as ouster?

i. Claim of right: I have a claim of possession and you don’t

ii. So locking out or making paying rent -- unless accompanied by denying your right to possess -- is insufficient

iii. Some jurisdictions: refusing to accept beneficial rent from 3rd party 

X. Non-Freehold (Landlord-tenant) Estates

1. Tenancy for years (term of years)

a. Lease for a fixed, determined period of time.  That time could be 1 day or 50 years.  Requires knowing termination date from the outset.
b. Don’t need notice to terminate tenancy for years.  The tenancy tells you from the outset when it will end.
c. Term of years in excess of one year must be in writing to be enforceable.  (Presence of statute of frauds.)
2. Periodic tenancy 

a. Continuous or successive – lease which continues for succeeding periods or intervals until either L or T gives proper notice of termination.

b. Can be created:

i. expressly “L has conveyed to T from month to month” OR 
ii. by implication:
1. i.e. situation where land is leased with no mention of duration but provision is made for the payment of rent at periodic intervals = implied periodic tenancy where intervals are set based on the way rent is tendered.  

2. Oral term of years in violation of statute of frauds created implied statute of tenancy (i.e. L and T negotiate for a verbal 5-year lease of office building.  That is barred by the statute of frauds, but if T starts paying on a monthly basis then we have an implied monthly tenancy).

3. Holdover doctrine: in a residential lease if L decides to holdover a tenant (i.e. a tenant has wrongfully stayed on passed the conclusion of the original lease) what arises is an implied periodic tenancy.  Periods will be set based on how rent is tendered.  
c. Termination: periodic tenancy cannot be terminated automatically, at common law need to give notice, at least equal to the period/interval itself.  Exception if period is year-to-year or more only need to give 6 months notice to terminate.  Common law notice provisions can be superceded by parties private modification of these provision in the lease.
3. Tenancy at will:
a. Tenancy for no fixed period or duration.  Lasts as long as L or T desire.  

b. “To T for as long as L or T desire.”  Both parties must have the right to terminate at will.  So if lease only lets L terminate, the same right is implied to T.  At common law don’t need notice but by statute in most states reasonable notice must be given.
4. Tenancy at sufferance: 

a. Leasehold that is created when a tenant has wrongfully held over past the conclusion of the original lease.  Need to give tenant legal label so he can collect rent.

b. Tenancy at sufferance only endures until landlord evicts wrongdoer (landlord entitled to rent until she is actually evicted) OR elects to hold her to a new term.

XI. Landlord-Tenant Duties/Remedies

1. Tenants duty: keep premises in reasonably good repair and pay rent.  
2. Landlord’s duty: 

a. Landlord’s duty to deliver possession 

i. Hannah v. Dusch (478) [P rented from D, holdover tenant was still in possession at start of lease, lease terms had no explicit requirement to deliver possession].  Court follows American rule – default rule is no requirement to deliver physical possession, legal is sufficient – not English rule, implied covenant for legal AND physical possession. 
1. Rationale for American: LL may collect rent from holdover and not care; industry will “fall-apart” 
2. Rationale for English (majority rule): default rules should reflect parties expectation of physical possession; increases alienability of land; landlord has superior knowledge about holdover tenant; LL is a repeat player, better part to file eviction proceedings; LL can reduce risk of holdovers
b. Covenant of quiet enjoyment – common law implied promise that L makes in every residential and commercial lease.  Tenant has a right to quiet use and enjoyment of the premises without interference from the landlord.  

i. At common law needed landlord to physical interfere with tenant’s occupancy of premises (whole or part).  Physical eviction was a breach of the covenant and a defense against an action to seek rent. 

1. Tenant could affirm lease, withhold ALL rent, recover damages for periods out of possession OR disaffirm lease, sue for the difference between cost of old lease and new lease.

ii. Also have quiet enjoyment claim if meet exceptions (p.530):
1. Exceptions =

a. short-term furnished dwellings

b. LL duty to disclose latent defects he knows or should have 

c. LL duty to maintain common areas
d. LL duty to undetake carefefully any promised repairs 
2. If meet exception can sue for difference between the value of property w/wo breach.

iii. Constructive Eviction – in Reste jurisdiction – implicitly breach of covenant of quiet enjoyment.  Applies to commercial tenants too!
1. Originally needed affirmative act of the landlord, later expanded to include failure to act.

2. Act or omission had to “render premises uninhabitable,” substantial interference with use and enjoyment.  
a. Doesn’t mean permanent problem; regularly recurring, chronic interference is sufficient.  
3. Prior to claiming CE, T must mitigate by giving notice of problem and L must fail to correct w/i reasonable time 
4. Get out – to claim CE T must vacate the premises within a reasonable time after L fails to remedy the problem. Risk that if court says was inhabitable T owes rent for 2 places.
iv. Reste Realty Corp. v. Cooper (522) [LL sue tenant on commercial lease for failure to pay rent; T says driveway flooding after rain made property unusable].  Court could have relied on exceptions, instead makes leap and says anytime premises are substantially unsuitable for the purpose for which they are leased have CE.  
1. Need to think about who bears burden of risk of problem: court didn’t consider if parties had allocated risk in lease.
2. should this be part of property law instead of contract law?

3. Does Reste help poor tenants?  Requirement of abandonment isn't helpful where there are few housing options; doctrine doesn’t force LL to make repairs if T wants to stay; in weekly or monthly lease LL can not renew lease is T says uninhabitable.
c. LL liability for acts of 3rd parties: 
i. Trend is LL liable for acts of 3rd parties that LL had control over, i.e. neighboring tenant that parties too loud
d. Doctrine of Illegal Lease (532):

i. Brown v. Southall Realty, if LL knew premises were in substantial violation of housing code lease is void and unenforceable.  Court gives T private right of action to enforce violations of housing code.  Doctrine is good because it doesn’t requirement abandonment and breach of housing code is clearer than breach of constructive enjoyment.  Rare – in DC.
e. Implied warranty of habitability
i. Implied promise for residential leases and maybe mom-&-pop commercial leases only.
ii. L implicitly promises that premises will be maintained in habitable condition for the duration of the lease – non-waivable!  (So L cannot enforce lease condition that T takes property “as is”).  L liable for repairs.
1. POLICY: consider whether open defect and T waived.

iii. Makes property law ally with changes in contract/tort.
iv. Bare living requirements have to be met.  Doesn’t mean perfection – just that premises are fit for basic human livability (i.e. failure to provide running water, adequate plumbing, heat during winter, infestation problem).
1. Often courts look to housing code to determine this.
2. Same set of circumstances are often constructive eviction and implied warranty of habitability.
v. Remedies for breach of implied warranty are far broader that remedies for constructive eviction.  For CE T needs to get out, but for implied warranty there are 4 remedial options:

1. Move out – T can vacate and terminate the lease. 
2. Repair and deduct – many states, by statute, allow T to make repairs and deduct those costs from future rent.
3. Reduce – T can reduce rent to an amount equal to fair rental value of premises in view of defect OR withhold all rent until court adjudicates the matter and sets fair rental value in view of the problem. T is generally obligated to place the withheld rent in an escrow account to show good faith.
4. Remain – T can remain in possession and affirmatively sue L for damages.
vi. Problems with implied warranty – why don’t tort principles apply?
1. LL cannot control harm to premises

2. Applies to patent defects, even if defect is built into rent

3. Consumer can’t waive, even if prefers $ for something else.

4. LL can just pass cost to renters, not helping the poor

vii. Justifications for implied warranty:

1. Paternalism ok because information imperfection (LL buys windows, T doesn’t know quality) and inequity in bargaining power between low-income tenants and LL.

2. Externalities: cost to society from fire or building collapse, neighborhood blight (aesthetic only?), labor productivity

3. Collective action problem
viii. Who should pay? If society pays creates bad incentives for LL and T not to maintain
3. Doctrine of Retaliatory Eviction: if T is a whistleblower and lawfully reports the L for housing code violation L is barred from penalizing T.  
4. Rent Control:
a. Types of Rent Control: moderate rent control (vacancy decontrol and allow decent increase) vs. strict rent control (new T’s rents still controlled)
b. Rationale/Benefits of Rent Control:

i. Correct market failures: excess demand, LL collusion, hard for T to shop around (information problem about future rent increases), housing isn't fungible, barriers to exit for T (personality interest + moving costs); no clear relationship between supply and demand (i.e. increase in vacancy doesn’t decrease price), LL return on investment is not just income, but appreciation in principal as well; government can increase costs as well – zoning, etc.
ii. Benefits of rent control: promote community integration, personality interest (re forced moving), redistribution of wealth

c. Criticism of rent control, Downs Article (He argues rent control only makes sense if demand for rental units rise sharply, AND New construction is restricted, i.e. war-time.)
i. Need to compare market problems with problems resulting from government regulation, Downs argues rent control is worse

ii. Increases fraud, shadow market

iii. Inefficient allocation of apartments: encourages people to stay too long, so elderly living in overly-large spaces 

iv. Benefit isn't going to poor; benefits older tenants vis-à-vis new T.
v. Increases price for non-rent-control apartments.

vi. When LL can allocate based on willingness-to-pay, allocate based on discriminatory factors

vii. Limits incentives to provide new housing & repair current housing

viii. Increases rent in outer-boroughs, LL justification for rent increase. 

d. Alternatives to Rent Control 
i. Correct market failures – increase information for T, antitrust law for LL cartels; increase ability for tenants to organize
1. BUT cartels are difficult to break up

ii. Direct redistribution of income 
1. BUT little political will & – since housing is funded locally – exit/entry problem, rich people will leave city, poor enter.

iii. Provide incentives to build housing (tax breaks, subsidies, etc.)
1. BUT enforcement problems over time, subsidy may be substantial, may not to encourage new housing over rehab
iv. Increase home ownership

1. BUT requires federal intervention

v. Provide housing vouchers

1. BUT vouchers are only limitedly accepted (ghetto-ization), those w. vouchers face discrimination; voucher $ too low.

vi. Insure tenants’ rents (FHA)

1. BUT insurance = risk selection problem & moral hazard

vii. Linkages – require developer to build X% low-income housing
1. BUT may be unconstitutional
viii. Reduce regulatory barriers to housing provision (i.e. anti-sprawl)
1. BUT unclear if regulation increased housing cost more than benefits provided by regulation
XII. Incompatible Land Uses Between Neighbors 
1. Nuisance – interference with person’s use and enjoyment of her land
a. Nuisance law is 2nd best solution, prefer free market.  Why?
i. Avoid collective value judgments, “good” use versus “bad” use
ii. Avoids costs of determining good use
iii. Avoids costs of administration/enforcement
iv. Nuisance law cannot respond quickly to change in circumstances
v. Worried about rent-seeking, people trying to work system 
b. Morgan v. High Penn Oil [refinery emitted gas that made people nearby sick].  Court says refinery’s use is unreasonable.
i. 2 types of nuisance:
1. per se: legislature says use is illegal (i.e. zoning, EPA regs)
2. per fact: based on the situation
c. Level of interference for liability must be substantial and 

i. intentional (I chose to use land as refinery) and unreasonable under the circumstance or
ii. unintentional but result of negligent, reckless or abnormally dangerous activity

d. Tests for unreasonableness for intentional nuisances:
i. Restatement – balancing test for wealth maximization: whether gravity of harm outweighs utility of use
1. Gravity of harm – extent and character of the harm; social value of enjoyment invaded; suitability of use invaded to locality; burden on person harmed of avoiding harm
2. utility of conduct – social value of primary purpose of the conduct, suitability of conduct to area, impracticability of preventing or avoiding invasion
3. Alternate 826b test only if P wants damages, not injunction
a. Companies can be excused from liability if the obligation to pay makes continuation “not feasible.”

b. Been: shouldn’t allow companies to stay in business when they cannot afford to pay the externalities (implies nuisance isn’t socially beneficial).  

ii. Threshold test (majority view) – creating a harm that surpasses a sufficient level is a nuisance (assumption – some level of bother is expected), no balancing
e. Problems with Restatement, judges doing the balancing test:
i. Judges, empirically, are pro-capitalism
ii. Might be concerned about employment provided by refinery
iii. Local government can deal with nuisance more globally through zoning to figure out where residences and businesses should go
iv. State government can better determine where to place useful “bad things” based on specific circumstances (i.e. water-table)
f. Need to ask: do we allow use?  If so (i.e. benefit > cost) who pays?

g. Public nuisance allows AG to step in and bring action where individual small damages add up to a large amount.  Theoretically, PN = injury to the public in public capacity.  
h. What should be incorporated into nuisance determination?

i. First-in-time, coming to the nuisance
1. a factor to consider but not dispositive. May signal area in transition – Spur v. Del Webb [cattle feedlot originally lawful, becomes nuisance by expansion of residential area]
2. Don’t want double-dipping

3. Don’t want to protect inefficient land use, even if 1st
ii. Least cost avoider

iii. Average reciprocity of advantage (Neighbors cleaning septic tanks – harms will eventually balance out so neither can sue).

iv. Effect on nuisance/ending nuisance on 3rd parties: i.e. factory employees, future generations (theoretically market takes this into account, but market may not be able to value latent damages)

v. Unclean hands – if A builds big house cannot sue B for doing same 

vi. No nuisance for hyper-sensitive use(i.e. mink farms must be silent)

vii. Nuisance consistent w/ zoning? Courts shouldn’t overrule legislature.  Counter: courts exist to protect minority.

i. Anticipatory nuisance – i.e. claims that halfway houses will increase crime in area.  

i. Most courts say no AN when just statistical likelihood.

ii. Some courts applying Hand – serious harm requires lower probability of harm to enjoin use.  

j. Remedies: protect against nuisance with property rule or liability rule?
i. If we give the entitlement to P, we can enjoin D or award P damages.  If we protect the D, we can say no liability, right to operate (property rule) OR compensated injunction (liability rule).  
ii. Spur v. Del Webb [coming to the nuisance] compensated injunction granted to protect those who purchased homes in development, BUT P profited from buying cheaper land
iii. Boomer v. Atlantic Cement Co.[cement factory in industrial district accused of pollution]. Court grants damages in lieu of injunction 
iv. Estancias Dallas Corp. v. Schultz [H & W want to enjoin D due to AC noise, cost of noise]. Court enjoins D, uses threshold test.
v. Generally prefer injunction (property) rule, why?
1. if transaction costs are low, parties can bargain around judgment.

2. Avoid court making error in valuing harm

3. if H &W are first in line of Ps then total cost must be larger than total benefits.
4. concern about damage resulting from continuing harm.
a. Court can give present value of future damages but concern regarding mistake.
5. hard to monetize personality interest.

6. Transition problem, in long run everyone better off if we shut down plant.

7. Concern about judgment-proof D.
vi. When might a damages (liability) rule be preferable?

1. If transaction costs are high parties won’t be able to bargain to a solution.  TC are high in cases of:
a. Bilateral monopoly

b. Free-rider situation
c. Still need to compare with risk of court error.

2. situations where don’t want person with entitlement to close factory altogether – i.e. lab producing AIDS drug 

3. Requiring injunctions may make courts wary of calling something a nuisance. 

vii. Property rule raises question: When cost of fix is more than cost of the harm, who gets excess?  Can have distributional consequences.
k. Nuisance vs. zoning and other legislative solutions.  
i. Nuisance law creates uncertainty.  Zoning allows predictability.

1. but given zoning variances this isn't 100% clear.

ii. Legislative solutions might be preferable, want public accountability.
1. BUT legislature usually grandfather current-polluters (can see this as similar to coming to nuisance defense) since future citizens cannot vote.

iii. Nuisance is piecemeal, high transaction costs.

iv. Concern that public interest– especially future interest – won’t sue.

2. Servitudes (rules developed to facilitate private bargaining)
a. Neighbors can always contract about land use, but servitudes allow such contracts to travel with the land to allow reliance, ensure predictability
b. Court won’t enforce discriminatory covenants.
c. Servitudes – 3 types at common law, restatement tries to erase distinction
i. Easements – interest in land in possession of another.  

1. Affirmative – give someone right they don’t otherwise have.  E.g. Phone company has easement to check cables.

2. Negative (less common) – someone agrees not to do something they have a right to do. E.g. keep trees trimmed.

a. Court reluctant to enforce – limited to few situations (i.e. blocking light, flow of water, air)

b. Often easements are granted via AP, difficult for negative (i.e. if don’t build for X years lose right) so court generally required to be written 
3. Remedy – usually injunction, not always 

ii. Real Covenants – contract that runs with the land.  

1. Remedy = damages.

iii. Equitable servitudes – real covenants enforced by injunction (i.e. lawyer screwed up)

1. No horizontal privity; soft vertical privity requirement

2. So really just need notice and intent, like Restatement.

d. Real Covenants: covenantor (COR) makes promise to covenantee (CEE).  When land gets transferred, have COR’ and CEE’.  

i. Restatement and common law require:

1. Notice

2. Intent that passes to CEE’ 

ii. Common Law also requires:

1. touch and concern (has to do with land)

2. Vertical privity= same estate (equivalent duration, identical)

3. Horizontal privity (rarely enforced) 

iii. Horizontal privity: relationship between COR and CEE.

1. ARCHAIC: needed COR and CEE to have simultaneous interest in law (i.e. landlord/tenant)

2. COMMON LAW TODAY: if covenant accompanies transfer of interest, grantor/grantee, i.e. developer, ok.
a. So neighbors have to use straw

b. Rarely enforced!

3. RESTATEMENT: no requirement

iv. Vertical privity: 

1. COR’ had to take COR estate or estate of duration, so if COR has FSA, and COR’ is a 3-yr tenant no vertical privity
a. Only problem for affirmative covenants, negative covenants are enforceable as long as COR’ had notice.

2. CEE’ has to have taken some interest from CEE

a. Lesser estate ok

3. For equitable servitudes barely any privity rules.
4. RESTATEMENT: subsumes this under intent

v. 3 other requirement for real covenants and equitable servitudes:
1. Notice – actual notice, or notice in deed registered in court

2. Intent – COR & CEE have to intend promise to run to future generations.  Has to be in writing.

3. Promise has to “touch and concern” the land.  E.g. promise of annual portrait doesn’t concern the land and is invalid.

vi. Special Concerns regarding Notice and Vertical Privity 
1. Common plans, implied reciprocal negative easements – (Sanborn, p. 869), viewed as constructive notice
a. O sells X plots subject to restrictions, these are reciprocal, and apply to yet-unsold plots
b. Policy – protect those who pay for benefit of covenants 
2. Residential community association – cannot used implied recipricol idea so instead pierce the corportate veil and say association is simply the homeowens.

vii. Third-parties: any 3rd party beneficiary can enforce a covenant if the contracting parties so intend.
e. Terminating Covenants 
i. Restatement makes terminating covenants easier

ii. All beneficiaries can release the burden 
1. Transactions costs make this difficult (holdouts), so often draft covenants to amend without unanimity (i.e. majority) 
iii. Defenses to covenant enforcement: See p. 681 in supplement.
1. Latches – if passage of time (SOL rationale)
2. Waiver – if benefited party acquiesces in a breach of the covenant by one burdened party then deemed to have abandoned claims to others similarly burdened.
3. Estoppel – if benefited party acts as if covenant was abandoned and burdened party acts in reliance.
iv. Public policy requires terminating discriminatory covenants
v. Unreasonable restraints on alienability (Taorima Teosophical Community)
vi. Statutory limits in some states, ends after X years unless renewed
vii. Court ordered termination:

1. No rational basis to use of land.  See Nahrenstedt v. Lakeside Village Condo Assoc. [cats are prohibited in original deed; Condo owner claims her cats don’t annoy anyone, covenant should be invalid].  Court upholds covenant saying recorded use restrictions essential to a stable and predictable living environment for common interest residential projects.  Void only where:

a. Arbitrary 
b. Against public policy
c. Impose a burden on use that greatly outweighs any benefit
2. Doctrine of changed conditions – when are covenants unenforceable because of changed circumstances?
a. Cordogan v. Union National Bank of Elgin [3 border plots can’t be sold for single-family use, D wants to build multi-family housing, people living in center sue to enjoin].  Court upholds covenant.
b. Blakely v. Gorin [MA required land to have opening to bay, can this be a tunnel instead of an alley?] Court upholds covenant (as times change air is more valuable) but balances concerns – per public interest in having land not lay idle – only provide money damages, not injunction as injunction impedes reasonable use of land. 
c. As long as the covenant still has value – valuable to families in the center – the covenant’s original purpose can still be accomplished and it’s valid. No balancing.  Domino effect concern.
f. Policy Concerns with Covenants:
i. Why stricter scrutiny for covenants than contracts?
1. runs with land
2. longer, so it doesn’t adapt to new circumstances
3. transaction costs for adapting to new circumstances
4. Personality interest – difficult to exit

5. non-original covenant: majoritarian concerns
6. promote alienability
ii. Why respect covenants?
1. individual rights
2. helps with investment
3. reliance/expectation
4. bargained for/ double dipping?

5. Don’t want Condo Association to be embroiled in litigation

3. Regulatory tools, land use regulation
a. Market failure:
i. Imperfect information
ii. Agency
iii. Too few buyers or seller (i.e. entry barriers)
iv. Collusion between seller and buyers
v. Products insufficiently fungible – i.e. land!
vi. Failure to provide public goods (non-rival and non-excludable) because can’t capture benefit of producing good
vii. Externalities 
viii. Inequitable initial distribution of wealth 
b. Tools in general:
i. Propertize, define entitlement (i.e. Grammercy park)
ii. Government provision or management of good (public housing)

iii. Subsidies for production of public good
iv. Government can order production (in emergencies only i.e. Cipro)

c. Tools of regulation:
i. Command-and-control (zoning, BAT, best-available-technology)

ii. Performance standard (10% reduction in pollution)

iii. Financial penalties for producers of negative externalities. Fines = penalties for violating regulation.  Fees/taxes = price for polluting.

1. moneys can be put in general treasury OR

2. Money can be earmarked for victims of externalities.

iv. Government can subsidize pollution control technology

v. Marketable pollution permits: tradable permits, transferable development rights (TDR).  
1. in NJ can trade “fair share” obligation of providing low- and moderate- income housing.
2. efficiencies are generally not realize because we give NOT SELL initial permit – grandfathering problem.  

a. Public choice politics 
vi. Deposit-and-return schemes – 5 cents/can OR company pays a deposit and gets it back only if it doesn’t pollute.
vii. Screening: case-by-case approach to determine allowable behavior.

d. Choosing among tools:

i. Efficiency – achieve results at lowest costs

1. including monitoring costs, information costs

ii. Certainty of outcomes: emissions cap has clear results, taxes don’t

iii. Susceptibility to change – especially technological advances
iv. Flexibility – allow companies different ways to comply

1. concern that too much flexibility -> geographic “hot spots”

v. Want to increase innovation (pollution permits good, BAT bad)

vi. Anti-trust issues (don’t want older companies keeping our newer)

vii. Distortion – changing people’s behavior (rent-seeking, corruption)

viii. Moral argument –shouldn’t commodify air, etc.  Been disagrees.
ix. Fairness/equity: 

1. distributional concerns

2. treating like people alike (vouchers better than providing housing which then produces long waiting lists)

3. Regional equity (hot spots)

4. transitional concerns

e. Government implementation
i. Responsiveness – local government more accountable than federal

ii. Ability to exit jurisdiction – want competition based on innovation but don’t want race to the bottom for least regulation

iii. Economies of scale

iv. Free-rider problems (does local or state intrude first)

v. Citizen preferences (some areas care more about preservation)
VI. Government Regulation 
1. Public-choice theory

a. Idea that legislation is a scarce resource “sold” by the government to the highest bidder based on rational profit-maximizing– i.e. interest group’s who can marshal campaign contributions or votes (or illegal/legal favors).  
i. Elected Politicians may be maximizing re-election, election to a different office, while regulators may want to gain power or secure their position or budget.  Controversial idea!
b. Citizen/interest groups are rational buyers, focusing on maximizing their individual/group welfare.
2. Republicanism, the anti-public choice
a. Politics isn't about self-interested people seeking to maximize gains but about deliberation.  Idea that people wear a “citizen” hat and care about the best interest of society-at-large.

3. Implications of public choice? 

a. If every citizen acts as a self-interest maximizer the regulations will reflect the interest of all the voters.  

b. HYPO: 51% of citizens are tenants, 49% landlords; the candidate who favors rent control is elected over one who doesn’t.  Can we say rent control is supported by majority or is in society’s best interest?
i. Need single-issue elections to isolate voters’ opinion.

ii. Smaller groups can organize more effectively; less free-rider problems especially since landlords have informal networks

iii. Strategic voting concerns: logrolling, fracturing by having extreme left and moderate left, symbolic voting

c. So why did rent control pass?

i. Small group of people with a lot at stake (Manhattanites with rent control) vs. huge, defuse group of tenants with little at stake

ii. One idea: an elected official doesn’t always act in line with what the voters want either shirking their duties, deliberating, ideology, special interests OR official might be responding to the interests of the constituents of a higher office that he wants to be elected to.
VII. Takings

1. Why should government have right to take (condemn) property?  What about property rule protection, personality interests and right to exclude?  

a. Concern about holdouts, since Government cannot form shell corporations

i. Idea that holdouts are doing something wrong, impeding progress, not just rational profit maximizers

b. Importance of public interest (i.e. national defense, AIDS research)

c. Collective action problem
d. Historical argument – that takings is an inherent part of government power

2. If the government can take why do they have to pay compensation?

a. Generally:

i. Fairness – why should 1 pay the cost when everyone benefits

ii. Internalization – don’t want government to over-take if cost =$0
1. BUT (Levinson) since business of government is votes note money, and politician doesn’t pay (often separate budgets) and timing problem market model doesn’t work for government.

2. BUT that means that people who would protest against inefficient regulations won’t because they’ve been bought out.
3. BUT which government pays when 2+ benefit.

4. One approach: windfalls for wipeouts: capture benefit of regulation with special tax and use that to pay losers 
iii. Want to encourage investment, home improvement

iv. Prevents redistribution of property.

v. Protect minority from majority’s discrimination

b. For Regulation takings (i.e. NOT Classic Eminent Domain – physically taking property, transferring title, taking many/all sticks in the bundle):
i. Labor: insurance to encourage investment, compensate labor losses

1. creates transition problem where someone invests and then society shifts on what’s socially desirable (i.e. cigarettes)

2. BUT don’t want overinvestment: Marlboro should balance risk of future undesirability given their extra knowledge.

3. BUT life is risky and transition problems are often uncompensated (i.e. changes in tax law).
4. BUT moral hazard problem, i.e. buy possible-taking land 

ii. Don’t want to compensate when point of regulation was to internalize externalities.  But if no one was at fault and we aren’t outlawing tobacco why do we force this internalization?

3. Rule:

a. Public Use

i. SCOTUS has anything-goes definition of public use (health, welfare, safety, morals) and sometimes done on behalf of corporation

b. Loretto v. Teleprompter Manhattan CATV Corp. [Regulation allowing cable co. to place wire on property] Court holds that any permanent physical occupation is a taking requiring compensation.  No balancing of government interest and damage to property.  Why?

i. Taking away every stick in the bundle and primacy of right to exclude.

ii. Court doesn’t focus on size of cable vs. total size of estate.
iii. Law is harsher against affirmative obligations vs. negative restrictions.
1. But courts says requirement to put in mailbox ok.
iv. Not really a bright-line rule since never again applied after this case. 
c. Hadacheck v. Sebastian [City uses zoning power to outlaw brickyard in recently-residential district].  Unclear if this really is a takings case, but let’s assume it is.  Court – defers to legislature – holds no taking when simply common-law nuisance-like activity but undergoes balancing analysis.  
d. Pennsylvania Coal Co. v. Mahon [Penn Coal explicitly purchased support estate and mineral right, Mahon family had surface rights.  Then Kohler Act said no right to mine support estate; Penn Coal sued for compensation].  Court requires compensation – “goes too far” test.  Why?

i. Limited number of beneficiaries, doesn’t seem like public good
ii. Beneficiaries had bargained away their rights

iii. Abolishes an entire estate – the support estate.

iv. Commercial impracticability of Kohler is same as condemning

v. If goal is public safety, less restrictive alternative (i.e. notice)

vi. Average reciprocity of advantage (everyone’s land held up be support)

vii. Court doesn’t defer to legislature.

viii. NOTE: this cannot be reconciled with Hadacheck.
e. Penn Central v. City of New York [Historic preservation rules prevented building on top of Grand Central] Court holds no taking. 
i. Standard = ad-hoc test:

1. Character of government action

a. Physical invasions more severe

b. Were there adequate opportunities for appeal?

c. How’s the burden spread? Fairness + average reciprocity of advantage.

2. Economic impact – still reasonable return?  Current use?
3. Impact on reasonable investment-backed expectations

ii. Some clues:

1. not interfering with continued current use!

2. generality of impact, # of landowners affected
a. important because implies reciprocity of advantage

3. TDRs still left value in air rights

iii. Leaves unclear:

1. Defining the denominator

2. what are reasonable investment backed expectations?

3. Role do mitigation measures (i.e. TDR) play

f. Denominator question: In takings (except for Hadacheck) to say we are taking too much of the estate we need to ask what is “the estate”? 
i. Options:
1. Just look at support estate or air space itself = 100% taking OR

2. Count all the possible coal that could be mined (support estate is 2% of total coal in the ground) OR 

3. All the coal owned by P (i.e. include coal in mine next door) 
ii. Why does this matter?

1. Define total estate narrowly: encourage legislatures to carve up estates, which defeats alienability (collective-action, holdout) 

2. Define broadly: deep pocket theory may be unfair AND may encourage creating corporate shells.

3. Cannot figure out impact of Lucas until we define “total”

g. Lucas holds that a 100% diminution in value is a taking UNLESS regulation simply codifies inherent limitations on title.  What are “inherent limitations”? Pre-existing common law nuisances.

h. Investment-backed expectations
i. Raises notice question: is it a taking if you purchase knowing of the regulation.

1. Pallazolo says notice isn't an absolute bar on compensation but doesn’t resolve what role notice plays in 100% cases.
i. Role of Mitigation – i.e. TDRs

i. Raises concern about local government creating funny money

ii. TDRs are of questionable policy sense re: protecting receiving nabes
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