Been – Property - 2003

Basics/Overview

A. Three goals of the course:

1. Motivating concerns of property law

2. System of Regulation

3. Argumentative tools used in allocating these resources
B. Dimensions of property – dividing up the bundle different ways

1. elements of space – surface v. air v. mineral rights, etc

2. elements of use – occupancy v. easement, etc

3. elements of time – estate system

C. Basic Qs to consider in any property issue:

1. Exactly what is the “property” that is at issue – how precisely can you define it (w/o running into anti-commons problem)

2. Exactly which stick(s) in the bundle is/are at issue?

3. Prop law as regulatory law: why would gov’t be better able to value/assess risks and interests at stake between these private parties?

4. Note: important to ask who was your predecessor in interest and what did they have? So what is the limit of what I can have?

Allocating Resources through the Law of Property – Variants on “First in time”
I. Law of “property” – property is not the resource itself but a bundle of sticks 
A. Be careful, once you call something “property” a lot comes along with that

B. Two main conceptual basics:
1. Set of legal relationships that allows us to determine in a particular situation what rights and duties of a particular person regarding that resource in a particular context
2. Often determine this relationship by reference to the concept of possession
a) Ownership is not necessarily possession
b) Constructive possession – legal fiction used by court to achieve equitable result – see more under Hayashi

C. Property law is fluid – a change in any one factor may change the rule
1. Questions to ask: 

a) what parties? 

b) what context? 

c) what resource? 
II. Rule of first posession
A. Capture -- Pierson v. Post [P, chasing a fox, is about to catch it when D interferes and takes the fox for himself]  Wild animals possessed only when actually captured or if there has been a mortal wounding – “mere pursuit” gives no legal right 
1. Issue: Establishing incentives through the law – basic to the framework of this course
2. Policy concerns: Property as a reg system 
a) Rewarding productivity

b) Promoting certainty
(1) Issues with “certainty” as a policy justification for rule of capture:
(2) Pros: 

(a) Reduce the risk of error in decision making
(b) Administrative efficiency – reduce litigation and costs
(c) Encourages reliance/investment
(d) Encourages consent theory
(e) Encourages trade – reducing transaction costs by eliminating need for ex ante agreements or ex post litigation
(f) More likely to get equal treatment under the law
(3) Cons:
(a) More certainty = less flexibility
(b) Might not be adapt with pace of changing circumstances
(c) Problems when rule conflicts with custom – may breed hostility/defiance
(d) Conflicting values (like if cert conflicts w/efficiency)
(e) Actors don’t always behave rationally
c) Disc: idea of a continuum of effort in capturing a resource, must draw a line

B. Custom: Ghen v. Rich [finder of dead whale gets finders fee, not ownership]  Ct says the one who killed the whale is entitled to it – custom 

1. Things considered by ct in this case to adopt custom:
a) Number of people affected – smaller number means more likely that people have consented to it
b) Law should follow people’s expectations
c) Members have consented to custom – its worked up until now

2. Critiquing Custom – whether its appropriate to adopt it into the decision 
a) Does custom really take into account the ints of all involved/effected?

(1) Sometimes custom will do this better than others

(2) Also – to what extent do we really know what the custom is?  In this case they cite three different “custom” rules in whaling, went with the one that was local – do what degree is that defensible and why?

b) What about when the custom is established by a small group but has impacts on an outside group with no say?

c) Which interests do the custom-makers represent? Ints of society as a whole may be left out?
3. Issue: why couldn’t ct rely on Pierson? How/why to distinguish?

a) Different context?

b) Was ‘mortal wounding’ dicta?

c) Abandonment issue?

C. Keeble v. Hickeringill [P was trying to lure ducks to his pond, D went three times to fire gun and scare away ducks, P sued]  Landowner has a right to attract waterfowl without out interference of one who’s just trying to scare them away
1. Reward labor/productivity – policy favors protecting those who use their skill and industry to promote trade
2. Valuing competition – would have been no case if D had set up a competing pond, for example

D. Popov v. Hayashi [Bonds’ homerun record ball, P was about to catch it, attacked by mob, D pocketed it – can’t know whether or not he would have possessed the ball had he not been mobbed]  
1. Hadn’t stopped both the ball and himself at the time, so he didn’t possess it, but court says he had a “pre-possessory interest”  also where constructive possession comes in

2. VB analyzed the cts reasoning as ‘sloppy thinking’ especially the idea of a pre-possessory interest – be wary of such words
a) Once we start down the effort continuum (see Pierson) where do we draw the line?

3. Qs: Why use prop law here?  Why use this particular form of the common law in this situation?  

a) These questions will be a recurring theme through the course

4. Note: distinguishing competition (we want to reward) from mob violence (bad) – you can do your best but not harm or sabotage others

E. Risks of an unconstrained rule of capture/first possession:

1. distributional problem – doesn’t necessarily get the resource to those who most need it, people w/resources already are in better position to get more
2. rewards “bigness” – throwing resources at the problem, related to 1.)
3. potential monopolistic control of resources by one who gets there first
4. overconsumption – race to capture, consume before someone else does
5. inefficient capture -- overcapitalization
6. discouarages husbandry (conservation and development of resources)
III. Theory – why do societies protect “ownership” and pvt property
A. Locke: labor theory – people own their labor, so they own what they have mixed their labor with as long as there’s as much and as good left in the commons
1. we want to reward productivity
2. if we don’t propertize, people may overspend in protecting what resources they’ve gathered

3. potential problems 

a) scarcity – is there ever really “as much and as good” left

b) how do we separate the inherent value of the good from the labor? 

c) doesn’t answer why pvt property

B. Efficiency: we need property to allow people to exchange resources to reach the best allocation
C. Power – the state legitimizes/protects acquisitions, but property also can act as a bulwark against gov’t power, constraining the gov’t, resources to lobby or even overthrow the gov’t
D. Peace/Preserving order – settle disputes, which justifies a system, though not necessarily this system
1. People can’t enjoy/invest in land if it might be seized

2. Third parties also rely

E. Personhood – Radin – Personality interest in property
1. though this notion of property is to some extent culturally determined

F. Demsetz: when its important for soc to take externality into account, pvt prop develops as means of internalizing that cost and increasing the community’s wealth
1. VB: this underlies much of current prop and regs in U.S.)

2. He args that pvt prop addresses/solves these issues:
a) Incentive to develop/protect resources:  since the owner will get the benefit of the work, delay of gratification is worthwhile since the owner realizes the benefits of conservation

b) Reduces transaction costs of addressing externalities – the effected party is able to deal with the owner

c) When costs of setting up pvt prop regime are less than the benefits of internalization, it becomes efficient to set up pvt prop regime

3. Critiquing… methods of going about it
a) Defining terms and scope of Demsetz’ arg
b) Start to identify implicit assumptions

(1) Ex: how did we org to get the prop regime going? Compare with Rose’s storytelling article

c) Test internal consistency

d) Consistency of his own propositions

e) Not taking other costs/interests into account

f) Never discusses benefits of communal ownership

g) Criticizing his anthropology

G. Tragedy of the Commons and reg tools
1. When the rule of capture is at play, one person can externalize the using some part of the commons (or choppin down a tree) onto the rest of the community; will lead to overconsumption by the first possessor

2. Present v. future value – demsetz argues that communities can’t properly account for increased future value, but individuals can

a) Transaction costs too high for a whole community:

(1) Identifying members

(2) Meeting costs/getting contributions

(3) Legal/admin costs

(4) Enforcement of agreement

(5) Free-riders

(6) Hold-outs

3. Overfishing case: Alliance Against IFQs  v. Brown – a regulation review case; illustrates the difficulty of forming a private property system
a) Two allocation issues in the case:

(1) Timing of the grandfathering
(a) Note: crops up throughout this course and Reg State, whenenver a new regulatory scheme comes up we grandfather certain entitites in

(i) Look at pub choice critique

(ii) Though maybe this is just democracy sorting it all out

(2) Giving permits to boat owners but not crew
b) Pastoral factor – those with property rights more likely to care for/develop the resource at issue (rather than consume short term)

IV.  “Finder’s Keepers” – Finder has superior rts against everyone except prior possessors and the TO
A. Possession: not a fact but a conclusion based on policy; 

1. Different labels in this category of ‘found’ property: lost; abandoned; mislaid; treasure

2. What label/categorization depends on what your underlying policy is; how to choose among applying them in a case:
a) Objective facts – certainty/admin convenience

b) Don’t want to reward theft 

c) Best protecting the TO

d) Reward labor in returning the resource to productive use

e) Discourage over-investment in protection technology

B. Finders aren’t really keepers.  
1. Basic rule is that finder X has rights superior to everyone except prior possessors and TO

a) Prior posessors have rights 

b) Posession/finder must have:

(1) Actual physical possession

(2) Intend to have dominion over it

2. Armory v. Delamirie [chimney sweep finds jewel, gets it valued, apprentice steals] Finder has rights superior to everyone but TO
a) Theives are protected against subsequent thieves; we want to stop the chain of thievery 
(1) Finders only hold the property in trust for the True Owner (TO)

b) Note: property rights in terms of “X has rights with respect to…”

c) Bailments:

(1) Involuntary v. voluntary

3. Rights of absent owner; Hannah v. Peel [house in which owner never lived, quarted soldier finds a brooch, got to keep it]
a) Case an exception to the rule that homeowners generally own everything on their land (they’re liable for the bad, they should get the good as well)

b) Policy issues at play:

(1) Personality interest in the home

(2) Privacy interest

(a) Note: these are also motivating our strict rules against trespass

(3) Want laws reflecting expectations, as long as these expectations are reasonable

c) The issues cut less strongly in this case since the home owner had never actually lived there

4. McAvoy v. Medina [woman leaves pocketbook and P, a customer, picked it up and turned it in to store owner D, D refused to give P money]  Property mislaid; D had a duty to hold it in trust
a) Ct relies on labeling distinction; remember to have a purpose in distinguishing

(1) Store owner as repeat player – more likely to get it back to TO

(2) Lost/mislaid distinction has fallen out of favor

C. Discovery, conquest – institutional competence 
1. Johnson v. M’Intosh [M’Intosh got a land grant from the US, Johnson’s predecessor in interest got it from the Indians] 
a) Exclusive right to purchase land from the Indians is w/ the US gov’t

b) Institutional competence – the court can’t recognize the title of the Indians.
(1) Deciding on the legitimacy or propriety of US ownership a political issue that is not the ct’s to address

c) US Gov’t can grant title by right of acquisition by discovery
(1) Note: important to ask who was your predecessor in interest and what did they have? So what is the limit of what I can have?

d) Indians maintain a right of occupancy – value of that right dependent on the right of the US to extinguish it
(1) US has all the stix sbj to occupancy and the right to extinguish occupancy by conquest (if just war) or payment

(2) Note that this is one of many sticks in the bundle

(3) Property can be divided among many different dimensions, uses, time

2. William Cronon article

a) The court in M’Intosh avoiding the larger Q of rights of developers v. hunters, etc, examined in article

b) Article issue: agriculture v. huntergathers as best use of land
(1) Property as usufruct rights: The Indians recognized that property rights shifted with ecological use 

(2) How do we deal with 2 groups claiming the same resource when one finds the other’s use inefficient

(a) First in time idea v. cultural or personality args about putting it to “better” use

V. Creation of Intellectual Property
A. Basics – apart from statutes that specifically protect creators’ rights (copyright, trademark, and patent statute), a creator’s ownership rights may be uncertain

B. How the law should address the copying of creative works

1. Int’l News Service v. Assoc Press [INS takes AP bulletins and sells it as own news]  True news is common property, but the bulletins are product of labor; AP gets exclusive right to first publication as against INS – 

a) Ruling on the rights to the news items vis-à-vis each other; neither has a property right in the news as against the public, news/ideas are common property

(1) Note the incentive consideration – allowing AP to profit from its labor/productivity in retrieving the news

b) Be very wary of terms like “quasi-“ and “constructive” in property law, can indicate sloppy thinking on part of the court

2. Cheney Bros v. Doris Silk Corp [the fancy silks case]

a) If they can’t get copyright, they don’t get protection against imitation

b) Imitation good – competition good, increasing quality of product

3. Four different questions in framing our analysis 

a) What are our fairness concerns: labor theory, don’t reap what you don’t sow, etc
(1) Right to recap the value/profit from one’s own creativity
(a) Problem: 
(i) cumulative nature of IP, knowledge, soc has helped provide a base and they become part of the base, hard to draw these lines

(ii) intangible/inexhaustible nature of the resource itself 

(b) Key issue: how do we separate out labor value from what was there before?

(i) Seems to be the most basic problem of the labor theory, especially in this context

(2) Also an issue of first in time
(a) Cybersquatting – Virtual Works Inc v. Volkswagen of America  -- First in time element of the internet key to this case

(3) Ebay v. Bidder’s Edge [eBay seeking prelim injunction to prevent Bidder’s Edge from accessing eBay’s computer systems by use of any automated querying program]  accusing of several things, including trespass

(a) This case is fighting over a process method

(b) This case back to more of a labor theory of property 

(c) Problem: metaphors (like to tangible prop here) can help get our minds around an abstract concept, but often carries more baggage/assumptions than we realize

(i) Such as a bias toward property rule protection

(d) Illustrates the powerful role of anti-tresspass in legal system
(i) Right to exclude one of the most sacrosanct rules in property

b) What are our efficiency concerns?
(1) often copying promotes utility maximization

(2) but without proper reward to labor, lack of productivity/innovation will hurt the public
c) What’s the appropriate tradeoff of the two and in what context?

(1) When is competition good? Comparing INS against Cheney and Chanel
(a) We probably like copying more where there is room for improvement on the original
(b) What is the nature of the lead time advantage?

d) Who should make that balance decision– do we want to make these tough choices more democratically?
(1) Why to be concerned about the cts’ competence in addressing an issue:
(a) Balancing reward v. competition, much of it an empirical/economic question, the kind we generally do not think courts in the best position to decide

(b) Ct can announce a right, but limited ability to structure remedial schemes

(c) Various other factors a part of this:

(i) All parties present before court?

(ii) Accountability

(iii) Uniformity

(iv) Comprehensiveness of the scheme to address issues/parties/interests in totality

(v) Expertise in the sbj

(2) Overall, instances where the market might better sort the situation-in-flux out; the cts and legislature hanging back

(a) Perhaps so for cybersquatting? Was cybersquatting act getting into the fray too quickly?
(b) Note: compare to other areas of the course, considering if there is a market failure, why intervene, would intervention create a better situation?

C. “Accession” – Moore v. Regents of UCLA [his cells used in research, he sued]  You don’t continue to own your cells after they’ve been extracted in a medical procedure
1. Accession: gives value of “primary” material to orig O and value added to the artist

a) Once we’ve mixed two parties’ rights, how do we separate them?

2. Court did not want to go down a path they saw as going anywhere near the alienability of organs, personal body property

3. Looking at statutory regime, ct saw few sticks in the bundle and decided there is no property

a) Debate: how many sticks are essential to calling something property; qualitatively, are there particular sticks that are essential?

(1) This debate permeates property law

4. Bundle of rights issue: Moore could have been given rt to exclude D’s from commercially exploiting his cells w/o giving him the right to sell it (which the court fears, in disc of anti-organ sales statutes)

a) Calling it property wouldn’t necessarily grant infinite rights

b) But: Potential anti-commons issue in propertizing in a multi-process research or products like this

(1) this concern may support defining a de minimis level or # of sticks

5. Three crucial things illustrated here:

a) Think through exactly the smallest amount you really need to claim in property

b) How can we separate out the sticks in various ways

(1) What are the costs/benefits of this move

c) We can call something a property interest but choose to protect it in other ways than through a property rule

6. Policy arg: putting cells/body parts up for sale

a) Pro:

(1) Current underproduction

(2) Helps the CBA by providing proper valuation

(3) Paternalism

b) Cons:

(1) Transaction costs of consent

(2) Anti-commons

(3) Distributional consequernces (givers/takers)

(4) Religious/moral anti-commodification of body parts

(5) Personality theory version of anti-commodification

(6) Paternalism

D. When should we be concerned about the courts’ competence in addressing an issue:

a) Admin/enforcement powers

b) Responsiveness

c) Innovation

(1) To what extent does the CL system constrain innovation in new ways for the court to address new circumstances

E. Calabresi & Melamed: Property rules, liability rules, and inalienability
1. Property rule – [an injunction; the entitlement owner is the only one who has the right to determine whether to sell or not]  
a) Least amount of state intervention

b) Collective decision as to who is given the initial entitlement but not as to the value of the entitlement

c) Best suited when:

(1) We think the court may get the estimate of valuation wrong/risk of error is great

(2) Where the parties know the true value they attach to the entitlement; creates market
(3) Transaction costs between the parties is low

d) Real property almost always gets prop rule protection
2. Liability rule – [can’t refuse to sell; but soc determines what price to pay in damanges/what the right is worth]  someone may destroy the initial entitlement if he is willing to pay an objectively determined value for it
a) The transfer or destruction of the entitlement is allowed on the basis of a value determined by some organ of the state rather than by the parties themselves
b) Best suited:

(1) When the cost of negotiating is so great that the transaction likely won’t occur at all, even though it would be socially beneficial

(a) Hold outs

(b) Bilateral monopoly

(c) Collective action problems

(d) Distributional concerns (imperfect, but better addressed here than through property rule)

3. Inalienability – transfer of the entitlement is not permitted between a willing buyer and seller
a) not only “protect” the entitlement, may be seen as limiting or regulating the grant of the entitlement itself 

b) Best for:

(1) Nonmonetizeable external costs if the transaction went through/moralisms

(2) Paternalism

(3) Distributional goals

4. Entitlements to most goods are mixed
VI. Role of Reliance

A. Right to Include/Exclude

1. Anti-tresspass plays a powerful role in our legal system

a) Key Q: when should we deviate from the right to exclude rule in property?

b) State v. Shack [legal aid workers were sued for trespass by farm owner; ct ruled for Ds]  Right to exclude from real property is not absolute

(1) Other people involved here – workers’ right to receive help, visitors

(2) Ct willing to carve small exception to right to exclude, allowing others access to government services, etc

(a) More closely linked to an “emergency” right of access

2. Right to include (permit) and right to exclude (deny) use or possession are together necessary and sufficient conditions of transferability

B. Adverse Possession

1. Basics – statute of limitations that fix the period of time beyond which the owner of land can no longer bring an action for the recovery of land from another person in possession – running of the SOL vests a new title in the APer which relates back to the date that the SOL started running
a) Requirements:
(1) Actual entry onto/possession of the land

(2) Possession must be open and notorious

(3) Must be continuous for the running of the SOL

(a) Tacking 

(4) Possession must be adverse/under a claim of right
(5) Exclusive

2. Requirements of Adverse Possession:

a) Actual entry – you have to use a reasonable percentage of the land, triggers the SOL
b) Open and Notorious – usually just requires using the property as a TO would; TO must reasonably be expected to know that another person has entered the property (putting her on notice); sometimes difficult to to separate from “actual” requirement
(1) In many western states there is also the requirement of APer having paid the taxes on the land

c) Claim of right -- Hostile/Adverse – you can’t be there by permission
(1) Majority: state of mind doesn’t matter, acts must look like claim of ownership; all required is that APer not have TO’s permission

(2) Minority: good faith; APer cannot know that s/he is trespassing, and must have a genuine belief that she has title to the property

(3) Possible solution: require ‘bad faith’ APers to pay fair mkt value to TO, but give them title?

d) Continuous for the SOL – if interrupted by ouster or re-entry by the TO, then have to start all over again
(1) Tacking – way of meeting this – if AP2 is in privity with AP1, then AP2 continues running the SOL, “tacks on” to AP1 claim
(a) Privity here means sale or specific, legitimate transfer from AP1

(b) Not all jurisdictions allow tacking

e) Exclusive -- Defeated if:
(1)  you’re sharing with the TO

(2) you’re sharing with other members of the public

f) Van Valkenburgh v. Lutz [conflict over the lot behind the Lutz house]  Ct gave Lutz an easement, but ruled against Lutz having gained ownership through AP
(1) Issue of what’s actually been possessed/for what has the SOL been triggered: whether the cultivation was large enough 
(a) Speaking to actual entry and the open & notorious requirements

3. Consequences of title by AP
a) Once the requirements have been met, the law considers the title to relate back to the original entry onto the land; APer becomes the owner even if s/he doesn’t go to ct to quiet title
(1) Technically APer takes the land subject to any encumbrances on it 
(a) Leins/mortagage/back taxes, etc
(2) We want someone to be responsible for the land
4. Neighbor disputes

a) Mannillo v. Gorski [D built steps behind house that encroached 15” onto P’s property, had land for 20 yrs, thought it was hers by deed] mistaken claim of ownership; if normal elements met, qualifies for AP
(1) But: open & notorious may not be  met where the encroachment is of a small area or where the intrusion requires an on-site survey

(a) no presumption of knowledge arises from a minor encroachment on a common boundary – open & notorious only met when the owner has actual notice
(2) This case is now the majority rule

(3) When there is actual notice, property is only protected by a liability rule
b) When boundary mistake, how to treat it?

(1) Require AP acted in good faith

(2) Require bad faith action (maine rule, no longer followed)

(3) Objective – intent doesn’t matter

(a) Difficulty in proving good faith has driven law toward the objective 

(b) Though, regardless of black letter law, cts do not like bad faith APers

5. Other issues/problems

a) Color of Title: where the deed is mistaken or defect.  

b) AP based on color of title has a different standard/generally an easier way to meet the requirements (such as using part of the land will get you title to all, while generic APer can’t use just a corner to get the whole plot)

C. Policy: 
1. Two separate Qs involved in this analysis

a) Why take the property from the previous owners

b) Why is it okay to give it to this particular person

2. Why have a system of Adverse Possession?

a) Reward labor and productivity

(1) Also, personality interest argument comes in here

b) Comply w/ expectations – after you’ve used the land long enough, expectation of being able to continue

(1) Third party creditor expectations as well

c) Punish the sleeping owner – encourage them policing their own land, instead of the state

(1) SOL balancing the cost of society having stale claims vs. cost to the owner of bringing timely claim/minimal inspection

d) Redistribution/need
e) Marginal utility of income

Basics of the American Estates System

I. Basics about estates
a. Fundamental elements: the estate system is a method of classifying interests in land in terms of possession and time 
b. Overview: classifying property interests
i. Possessory or capable of becoming so: estates
1. Non-posessory interests: right to use land – covenants/easements
ii. Present v. future interests – dividing the estate in terms of immediacy
1. future interest – still considered property: revereter, reversion, remainder, executory interest
2. present interests 
a. then divided based on duration
i. fee simple: potentially infinite duration
ii. life estate: next most durable, goes for the life of the designated person
iii. fee tail: issue – line of direct descent
iii. Freehold v. nonfreehold
1. Freehold

a. Three types: Fee simple; Life estate; Fee tail
i. Absolute (FSA, life estate, fee tail)

ii. Defeasible estates: Determinable; Subject to condition subsequent; Subject to executory limitation 

2. Nonfreehold: Tenancy for years; Periodic tenancy; Tenancy at will

c. Conservation of estates: when an estate is subdivided into estates of lesser duration, the sub-estates must add up to the same duration as the original estate

d. Some Qs: decision tree
i. For each person who takes an estate through a conveyance – ask what is her interest and what is her estate (in that order)

1. Note: remember to separate these two!

ii. Interest:  Present or future?

1. present: nothing more to ask

2. future: is it in the grantor or in the grantee?

a. Grantor: what kind?

i. Reversion?

ii. Possibility of reverter?

iii. Right of reentry?

b. Grantee: remainder or executory?

i. Remainder: is it vested or contingent?

1. contingent

2. vested: is it

a. indefeasibly vested?

b. Vested sbj to open?

c. Vested sbj to divestment?

ii. Executory: ??

iii. Estate: freehold or nonfreehold?

1. Nonfreehold: is it

a. Term of years?

b. Periodic tenancy?

c. Tenancy at will?

2. Freehold: is it

a. Fee simple?

b. Fee tail?

c. Life estate?

d. **under each of the above, is it absolute, sbj to executory limitation, sbj to condition subsequent, or determinable?
II. Vocabulary regarding transfer of property
a. Three ways property may change hands

i. Inter vivos – conveyance between two living persons
1. grant: inter vivos transfer of title to a freehold estate

ii. Will or testament

1. testator/testatrix: person who makes a will or testament to direct the transfer of property upon his/her death

a. decedent: the person who died (though more general, better to use the more precise language)

2. Devise (verb)A: to transfer real prop by W or T
a. Devise (noun): such a transfer

b. Devisees: those to whom real prop is transferred by W or T

3. Bequeath: to give personal prop by W or T

a. Legatees: those to whom personal prop is transferred by W or T

iii. Rule of law (when O dies intestate)

1. intestate: person who died w/o leaving a will

2. Heirs: those who, under the statute of descent, take the prop of a person who dies intestate

a. Issue (lineal heirs): all persons who descend directly from the intestate

b. Collateral heirs: blood relatives of the intestate who are neither issue nor ancestors, and who are related to one another through a common ancestor

3. Inherit: receive prop through the statutes of descent

4. Descend: to pass to the heirs of the owner of real prop

a. Descendible: capable of being inherited

5. Distribute: to pass to the heirs of the owner of personal prop

6. Escheat: where prop passes to the sate because the property’s O dies intestate and leaves no heirs or other persons competent to inherit under the applicable statutes of descent

7. Per stirpes:  method of distributing prop of an intestate where an heir’s heirs take by representation

iv. Terms for conveyances and devises

1. words of purchase: that express who is to take the property

2. words of limitation: that express the extent or limit of the interest being taken

III. Present Possessory Estates

a. Key historic tensions:

i. Prop O’s desire to perpetuate their dynasty vs. others’ interest in distributing wealth more broadly

ii. King’s or state’s desire to tax vs. prop O’s desire to escape taxation

b. Fee Simple Absolute – all the sticks in the bundle
i. Creation

1. “To A and his heirs” or “To A”

ii. Characteristics

1. Ultimate in ownership – greatest possible aggregation of rights, powers, privileges and immunities a person may have in land
2. Potentially infinite duration – comes to an end only if the owner dies w/o a will and w/o heirs (in which case the prop escheats to the state)
3. Generally inheritable – if O dies intestate, prop will pass to lineal heirs or if none, then to collateral heirs
a. Limitations on general inheritability (like saying all male heirs) will be struck down

4. Freely transferable or marketable – O can give, sell or otherwise transfer the prop to anyone s/he wishes, sbj to gov’t regulations like the Fair Housing Act
5. Freely Devisable – devise to whomever O wishes
6. Indefeasible – FSA cannot be conditioned, only comes to an end if O dies intestate with no heirs
7. No future interests

c. Fee Simple Defeasible – fee simple subject to a restriction
i. Determinable – automatic 
ii. Sbj to condition subsequent – does not auto end, grantor has rt to reenter
iii. Sbj to executory limitation – at stated event, passes to third person
d. Life Estate

i. Two types – 

1. “to A for life” – life estate, measured by the life of the donee

2. “to A for the life of B” – estate per autre vie, measured by the life of a person other than the donee
ii. Creation

1. express words: also ‘to A for as long as A shall live’
2. legal construction: unless clear, the law presumes that the grantor intended to grant a fee simple absolute

3. marital property laws

iii. Characteristics

1. Transferability – a life tenant can convey what she owns, but only what she owns
2. Defeasibility – can be subject to certain conditions, though the law limits the type
3. Inheritability/Descendability –
a. To A and her heirs for A’s life – nothing to inherit ‘cause the estate ends at A’s death

b. To A and her heirs for B’s life – per autre vie – if A dies, life estate passes to A’s heirs until B dies

4. Future Interests – there is always a future interest attached to a life estate
a. grantor retains a reversion
b. remainder or executory interest created in a third person

IV. Future Interests

a. Future interests retained by the grantor/transferor
i. Reversion – the portion of the estate left in the grantor, which will become possessory upon the termination of the interest s/he granted
1. Anytime the O of a fee simple conveys anything other than a possessory fee simple or a vested remainder in fee simple or a vested executory interest, O retains a reversion
2. Operation of law – reversion implied when the grantor attempts to convey entire estate but law renders part of the disposition invalid

3. When is an estate “less” than the grantor’s estate?

a. Fee simple > life estate or a leasehold interest

b. Life estate > life estate per autre vie; leasehold estates

c. Non-freehold estate > any term or years or periodic tenancy of lesser duration

d. Future interest in fee simple > vested or contingent remainders in life estates

i. A contingent remainder is always less than the grantor’s estate

4. Characteristics of reversion: 

a. Transferable intervivos

b. Devisable

c. Inheritable

d. Subject to defeasance

ii. Possibility of reverter
iii. Right of reentry

iv. Reversionary interest (??)

b. Future interests in the transferee/grantee
i. Remainder

1. vested

a. three types

i. indefeasibly vested remainder

ii. sbj to (complete) divestment

iii. sbj to open

2. contingent

ii. Executory interest

1. shifting

2. springing

c. Future interests in the transferee – Remainders
i. Definition: any future interest created in someone other than the transferor that, according to the terms of its creation, will become possessory, if ever, immediately upon the expiration of all prior particular interests created simultaneously by the same grant or devise, and will not divest any such prior interests, except an interest left in the transferor
1. must be created in transferee

2. there can be no gap between time prior estate ends and the time the future interest is capable (possible is all that matters) of becoming possessory

3. remainder can’t cut short the prior possessory estate unless it’s a reversion in transferor

4. prior estates must have been of less duration than a fee simple

5. simultaneous creation of remainder and prior estate

ii. Two types: vested and contingent

1. Vested: living and identified taker, who is ready and able, so long as his estate continues, to take immediate possession whenever and however the preceding estate ends
2. Contingent if:
a. It is sbj to a condition precedent other than the natural expiration of the prior estates; OR

b. Created in favor of someone not yet born; OR

c. Created in favor of someone who, though living, is unascertainable

iii. Characteristics of remainders today:

1. Transferable inter vivos
2. Descendible
3. Devisable

d. Future interests in the transferee – Executory interests
i. Definition: basically any future interest in a transferee that is not a remainder

1. Generally: if int divests another int, it is an exec int

a. But: Contingent remainders can divest a reversion

ii. Two types: shifting and springing

1. Shifting: exec interest that can cut short an interest in another transferee
2. Springing: exec int that can divest the transferor in the future

Bargaining Solutions to Failures in the Free Market

I. Bargaining as a solution

a. Two questions to keep in mind:

i. What kinds of justifications do we have for intervening in the market? What can’t the parties work it out for themselves?

1. Potential problems with our assumptions about consumer demand

a. Imperfect processing of information – helping the consumer make the right choices

b. Irrational behavior

i. Culture may shape preferences

c. Initial distribution of wealth

d. Citizen/consumer split (though not much mkt intervention based on this)

2. Potential problems with supply side

a. Agency – there may be a spread between ints of the principal (the corp) and agent (managers)

i. Key reason for intervening on this side

b. Irrationality, cultural biases such as racism

3. Competition – is there any?

a. The # of buyers/sellers often problematic in property setting 

b. Transaction costs (bilateral monopoly, collective action problems)

4. Public goods – don’t get produced along market lines

ii. Even if justified, when would we structure it for people to work around regulations?

1. going into Coase material with this Q – when we think that transaction costs would be low enough for them, no matter who has the entitlement, to bargain to the efficient solution
b. Three different concepts of efficiency:

i. Pareto optimality: no one can be made better off without making someone else worse off
1. idea of mkt getting to state of Pareto optimality limited, doesn’t address:

a. are there other ways of getting Pareto optimality?

b. If it is a fair distribution

ii. Pareto efficiency: one party can be made better off without making anyone else worse off
iii. Kaldor-hicks efficiency: state of affairs that makes winner better off by enough to pay the losers and still come out ahead
1. doesn’t require winners to pay losers, just that there is enough surplus that they could
II. Coase, Problem of Social Cost
a. Its not about assigning blame – its about incompatible land use – just two exclusive interests in juxtaposition
b. Need to find least-cost solution to incompatibility problem

i. Doesn’t address the distributional problem; who should bear the burden of that least-cost solution

c. Coase theorem: in a world w/no transaction costs, it does not matter who the law assigns the entitlement to, the parties will bargain to the efficient allocation of resources
i. But there are transaction costs, so the theorem teaches us:

1. try to minimize transaction costs (cheaper to focus on this than regulating/trying to identify least cost avoider ourselves)

a. cautions against making prop inalienable (the ultimate transaction cost)

2. we may still want to intervene in the mkt, but with the awareness of consequence of skewing the mkt for the resources we are regulating

a. all gov’t actions have opp costs that must be considered

3. Some argue for regs that people would have bargained to, but:

a. Ignores citizen/consumer split (ex: environmental context)

b. Regulations may be very static, not as able to shift with circumstances

d. Critique issues:
i. Doesn’t address the distributional implications which are effected by the entitlement

ii. Offer-ask disparity – once we have something, we tend to value it differently than when we are seeking/buying it

iii. Other strange distrib consequence – once we’re given something we want more – may skew the bargaining 

III. Think about the laws in the estate system as a response to bargaining problems and transaction costs…
The Anti-Commons and Other Impediments to Bargaining Resulting from the System of Estates
I. The Dead: impossibility of bargaining with prior owners
A. Historic tension between those who wanted to keep land in family vs. soc wanting to see it distributed

B. The Pros and Cons of Dead Hand control

1. Pros

2. Cons

C. Four techniques of dead hand control:

1. Effort to shape the nature of the estate

a) Fee tail – to A and A’s lineal children, kept estate in direct line of descendants
(1) Common recovery – collusive suit to get around the inalienability of property

2. To influence behavior of current possessory interest

a) Fee simple defeasible (see below)

3. To influence behavior of future interest holders

a) Contingent remainders

4. In influence way anyone acts in contact with the land

a) Covenants

D. Restraints on Alienation

1. Cts hostile to restraints on sale – Absolute restraint on alienation is void

a) partial restraints

(1) most courts: void

(2) Restatement: valid if under all the circumstances of the case, the restraint is found reasonable in purpose, effect, and duration

2. Reasons for hostility:
a) Makes property unmarketable for its highest and best use

b) Tends to perpetuate the concentration of wealth

c) Discourage improvements on the land

d) Prevent O’s creditors from reaching the property

3. Note: Coase – dislike restraint on alienability – doesn’t allow for the transfers to get to efficient outcome, least cost avoider

4. Classifications of restraints:

a) Disabling restraints – w/holds from the grantee the power of transferring her interest [generally the law won’t allow it]
(1) If A tries, doesn’t lose estate, just can’t sell

b) Forfeiture restraints – if the grantee attempts to transfer her interest, it is forfeited to another person
c) Promissory restraints – grantee promises not to transfer interest
(1) Generally the ct recognizes the above two as long as they don’t violate other conditions (non-discrim, etc)
5. Toscano: distinguishing restraint on use (OK) from restraint on sale (not OK)
a) If restraint on sale found, will just be struck out of the deed

b) Issue of whether grantor wanted to give the clod or to give a fungible asset available to the Lodge

(1) Trusts are the answer in many of these cases, able to treat the assets as fungible

E. Defeasible Estates

1. FSD: will end automatically when a stated event happens

a) Language connoting that the transferor is conveying a fee simple only until an event happens; durational language
b) Future int in grantor: possibility of reverter

c) No future in others

2. FSSCS: does not automatically terminate but may be divested at the transferor’s decision when a stated condition happens

a) Conditional language is used

b) Future int in grantor: Right of reentry

c) No future int in others

3. Rule of construction: Cts hostile to automatic divestment

a) Will find a FSsbjtoCS rather than FSD

b) Will find a FSsbjtoCovenant rather than FSsbjtoCS

4. Issue: important legal consequence in the distinction: Adverse Posession

a) SOL starts running on the possibility of reverter as soon as the determinable fee ends

b) In theory, rt of reentry requires positive act, but in many states the SOL begins to run when the condition occurs

5. FS Sbj to executory limitation

a) No future int in grantor

b) Future int in others: executory interest

6. Mahrenholz

a) Importance of distinguishing FSD and FSsbjtoCS – affecting what the future int is, what transfer the law allows, etc

b) This was key to case because of restrictions on the transferability of future interests (today they are transferable, see supra)
7. Ways Legislatures have tried to limit impact of FSdefeasibles:

a) Mktable title acts: impose some small cost on the holder of the interest, like periodically recording it 

b) Some limit how long the interest exists

c) Some SOL on how long to exercise right of reentry

d) Some cts take substatntive look at the conditions creating the interests, refuse to enforce the some they consider nominal

F. Rule against perpetuities: an interest must vest, if at all, not later than 21 years after some life in being at the creation of the estate
1. cts used to think it fair to allow O control, knowing tendancies of living people plus children until their majority

2. logical proof

3. applies to interests not vested at creation: exec tint & contin remainders 
II. The Unborn, Unascertained, and the Contingent: problems of bargaining with future interests

A. Baker v. Weedon [gave A a life esate, wants to sell, put $ in trust, live off the interest, but future int holders oppose action because think land will be worth more in a few years]
1. Ct won’t allow Anna to sell whole prop because too harmful to the interests of the contingent remainder-men

a) Did O intend the life estate to be the clod or the asset?
(1) When is it appropriate or not to think of land as a fungible asset?

b) Note: courts generally don’t really like to sell/split up land into smaller portions, reduces the value

2. Case as an example of reverse waste – the externalities of the remaindermen’s actions are being visited on Anna
B. Rts of future int holders v. rts of life tenant

1. LT: rt to undisturbed possession

2. LT: ordinary return on the prop

a) Begs Q: what is ‘ordinary return’?

3. Future int holder: rt to come onto land for reasonable inspections

4. LT can’t commit waste

C. Waste: permanent destruction or injury done by the present possessor of property to the nonpossessory interest of another

1. Draw the line based on how the land has been used in the past and how land of that type is normally used

a) Ex: open-mine doctrine

2. Rationale for law of waste: externalities – allowing one group (current prop holder) to act and impose costs on another group (future int holder)

3. Three different kinds of waste:

a) Permissive: letting it go to ruin – neglect, not paying taxes, etc
(1) LT only liable up to value of current interest

b) Ameliorative: doing something that enhances value, but changes character of the land
(1) We’re moving away from this doctrine, it only really rests on the personality interest in the land

(2) State law varies on this point

c) Voluntary: affirmative – acting to do harm to the property
4. Cts use sliding scale approach to waste issues

a) Strength of present interests vs. speculativeness of future interest holders

(1) Think about Baker v. Weedon – decided correctly? Consider the problems with the ct’s economic analysis

5. Issue: what is best use of land, what is waste, very culturally bound determinations

a) Law of waste has changed as our way of earning income has changed

b) Disc: historic preservation, ameliorative waste, who should bear the burden of the cost of the designation

III. Too few or too close to bargain: the problems of bargaining with concurrent owners 
A. Types of Concurrent Interests
1. Tenancy in common – characterized by distinct title interests, but a unity of posession
a) Creation: “To A and B”
b) Devisable/Descendible/Inheritable/Transferable
c) Do not have equal shares

d) No ROS

e) Do not have the four unities of Jt tenancy

2. Joint tenancy – tenancy in common w/ a ROS attached to it
a) Creation: “To A and B, as joint tenants with the right of survivorship”

b) Four unities:
(1) Time: interest must be acquired simultaneously
(2) Title: acquisition by same conveyance or by joint adverse possession

(3) Interest: today you can have diff shares -- still have jt tenancy
(4) Possession: equal right to possession of the whole prop
c) ROS – at the death of one tenant, their interest is extinguished and the other’s int is the whole

(1) Jt tenants hold a half share but also a whole share because of ROS

(2) Anything either one does to their title while alive will sever the joint tenancy and destroy ROS
d) Rule of construction: Cts presume TC, must use specific language to establish jt tenancy 
(1) “…as joint tenants with a right of survivorship, and not as tenants in common”

3. Tenancy by Entirety – Joint tenancy plus marriage
a) Creation: “To H and W, as tenants by the entirety”

(1) Hawaii – same sex couples can have this 

b) Requires above unities plus marriage

c) Fictional single entity, each owns whole share

d) One tenant cannot unilaterally sever

4. Three differences between the types of concurrent tenancies:

a) Rt of survivorship

b) Possession – no practical difference, but slightly different conception because 

c) Ability to sever
B. Severing the Relationship

1. Severing Joint Tenancy

a) Jt tenancy severed by destroying one or more of the unitites – turns it into a tenancy in common
(1) Short term lease does not sever jt tenancy -- lease terminates w/death of the leasing tenant (because of ROS)

(2) Will cannot cause severance because it doesn’t take effect until death, and at death there is no more interest (ROS)

b) Severance of the tenancy is not ouster

c) One joint tenant may unilaterally sever w/o strawman -- Riddle v. Harmon [she deeds ½ to herself to destroy it; kept deed hidden]
(1) Concern about secrecy – some states require the deed to be recorded or provide notice
(a) Issue: then what is enough notice?

d) Mortgage does not sever a joint tenancy -- Harms v. Sprague [Harms and brother jt tenants in some real estate, brother got a mortgage, died, P sued to quiet title]
(1) Mortgage is lein, not conveyance of title, so no severance of the unity

2. Severance by court – Partition: available to jt tenant or TinC
a) General rule: Ct preference for partition in kind, rather than sale, unless it would cause a significant decrease in value or an injustice

(1) Trouble: deciding which physical parts to give to reflect value share that tenants are entitled to

(a) Practice differs from black letter law – cts will often order sale – ct does not like to determine the value of the entitlement
b) Delfino v. Vealencis [owned land as tenants in common, Ps wanted to build houses, sued for to partition by sale] Appeals ct says sale would only help Ps, orders partition in kind
(1) Three things going on in case:

(a) Protecting personality interests
(b) Fight: land as fungible asset v. unique asset

(c) Difference in property rules and liability rules

(2) Kaldor-Hicks efficiency issue – ct discusses the land’s “highest and best” use
c) Issue: way that the partition rule has affect certain groups, such as the decline in the black family farm

(1) One person selling to outsider who then forces partition sale –should we have a majority requirement among co-tenants before it is sold?
C. Sharing the Benefits and Burdens

1. Enormous problems can arise when two people have right to possess the whole even though they don’t own the whole; raises Q of whether to allow concurrent tenancies at all
2. Ouster – an interference with the right of each cotenant to possession; depriving a cotenant of possessory rights

a) The ousted cotenants can get rent from the tenant

b) What counts as ouster?

(1) Claim of absolute ownership/denial of cotenancy (the sort of thing that would start the running of the SOL for adverse possession)

(2) Occupying co-tenant thwarts/refuses an actual attempt/demand of the other to use and enjoyment of the land, regardless of a claim of absolute owndership
c) Ouster does not change the manner in which the title is held

d) Spiller v. Mackereth [owned building as tenants in common; D entered building, began using it and supplied new locks]  Ct held no ouster here, therefore no duty to pay rent w/o agreement – majority rule
(1) Problem w/majority rule – lots of litigation over what constitutes an ouster

(2) Minority rule: does give tenant out of physical possession right to ½ of reasonable rent

e) Policy: why not want tenant in possession to pay?

(1) We like land put to use

(2) Probably fairer in the majority of cases in play(??)

3. Lease does not mean a severance of the concurrent interest -- Swartzbaugh v. Sampson [joint tenancy; he leased land over her obj to someone else who was going to knock down her walnut grove to put up a boxing ring] 
a) Jt tenant can lease his share w/o permission of the other

(1) But can only lease what he has – a share, problem of conflicting reciprocal rights – equal rt to possession of the whole
(2) We are afraid to give each jt tenant a complete veto – want to see highest and best use of land

b) Issue: back to Q of whether land is special for non-economic reasons, or is it a fungible asset?

c) Wife’s options: 

(1) Partition action against Sampson

(a) Lease-hold goes up for auction, S will buy it

(2) Partition against husband for estate

(a) Destroys ROS

(b) Ct will give area w/boxing to hubby – putting the LL w/his tenant

(3) Sue for an accounting by husband

(a) ½ rental income -- $15 in this case

(4) Sue Sampson for additional rent

(a) Arg he owes her for her share

4. Accounting –equitable action – one cotenant seeks to have another state the net income, benefits, rents, or profits from the property and give P her share

a) Comes at the end of the relationship

b) In all states, cotenant who collects from third parties rents and other payments arising from the co-owned land must account to cotenants for the amounts received

5. Contribution – action where cotenant seeks reimbursement from fellow cotenant(s) – during the relationship
a) Costs of improvements on the property are not generally subject to contribution – don’t want one to force other out
(1) In accounting, tenant who made them will be entitled to value of improvement (not necessarily the cost)

b) Repairs – can’t compel contribution, but may get credit for them in an accounting

c) We allow the tenant in possession to get contribution for expenses that are necessary
(1) Ex: taxes – theory that w/o taxes, prop will be lost

Choices Among Regulatory Tools

I. The problem: how to provide affordable and safe housing?

a. Background – NY times article
II. The common law’s hybrid tort/contract approach to housing quality

a. The “estates” mindset: Hannan v Dusch. 

i. Ct chooses “American rule,” that once the L gives legal possession of the estate, the H is T’s problem 
1. What were the expectations of the contracting parties?  T’s expectation in contracting was surely for physical possession

ii. Three key things about this bkgd case –

1. How are we explicitly importing K law?

2. Should we be importing K law in this instance?

3. Illustrates old CL way of L-T law and housing quality

iii. Promises in leases were considered indep – if other breaks one, you still need to hold up your end – because the lease was viewed as the conveyance of an estate

b. Pushing the envelope: Quiet Enjoyment and Constructive Eviction -- Reste Realty
i. Quiet Enjoyment – cts read in an implied covenant, unless the lease specifically disallowed it
1. made cov of quiet enjoyment and paying rent dependent – huge step forward

2. originally: physical interference w/tenancy by L or one w/ title superior to L

3. once breached, T could be entitled to:

a. affirm lease, w/hold rent, recover damages from L while out of possession 
b. disaffirm lease, get premium value
ii. Constructive Eviction 
1. Substantial interference with the use and enjoyment of the leased premises; Elements:
a. Substantial interference w/use & enjoy

b. Must be fault of the LL

c. Notice to the LL – notice and reas time to remedy

d. Tenant must vacate – must also be done w/in reas time of breach

2. Reste Realty [commercial lease, premises kept flooding, L sued T for back rent, ct said no]

a. Ct’s rule: acts/failures to act that render prop substantially unsuitable for purposes leased or interferes w/ beneficial enjoyment of the property

i. This goes farther than CE doctrine of most states

3. Issues raised:

a. Who should bear the burden of the risk?

b. Are the cts putting obligations where they may not have bargained for them?

c. Do we need a separate prop rule? Can we just use K, or is there something special in the property setting?

4. Limitations of doctrine in actually helping low income tenants:

a. Requires T to abandon the premises w/in a reasonable time

i. Too slow – estopped

ii. Too quick – L can argue notice

iii. May not be many housing options available to go to

b. T bears risk in leaving and losing ct action, then paying back rent and rent at new locale

c. CE unavailable for breaches less than substantial

d. L doesn’t have to make repairs if T wants to stay

5. Cts are split on whether T can stay and bring an action for damages

iii. Doctrine of illegal lease – doesn’t require abandonment – applies if at the time of the lease, the housing is not up to code
1. Brown v. Southall
2. Requirements:

a. Defect must be present at time of lease

b. LL must be aware of the defect at the time of the lease

c. Violations must be of the housing code
3. Benefit:

a. T doesn’t have to vacate

4. Problem:

a. Once lease deemed illegal, T has no rt to premises

b. LL can often recover rent through doctrine of unjust enrichment

c. Moving to a Contract/Tort paradigm – Hilder v. St. Peter
i. Implied warranty of habitability (IWH)
1. Definition: in case of residential housing, the LL makes an implied warranty that the premises are habitable
2. Rationale for imposing IWH:

a. Expectations of tenant
b. Changes in soc – no longer about leasing field to plow, now urban T’s

i. L in better position to make repairs, particularly to common space aspects of apartments

c. Analogies to K law (IW of merchantability; Henningsen case), importing it to L-T

d. Unequal bargaining power of L and T

i. Info disparity

ii. Lack of competitiveness in (particularly in low income) market

e. Externalities – w/o it, incentive for L to put the cost off onto others

i. Blight breeds blight

ii. Health costs to soc from slums

3. Critiquing the use of product liability analogy to housing arena:

a. Fundamental market differences

i. Competitiveness 

ii. Size of the market

b. Reversionary interest in lease

c. Lack of waiveability

4. Who should pay the costs of maintaining adequate housing?

a. L? T? Soc?

b. Issue: think ahead to takings – if the justification is a social benefit, than why shouldn’t the public bear the cost?  Is this an off-budget way of redistributing income?

i. Takings – we want these costs to be known and considered

5. Does this remedy match the problem? (look at Down’s article and Chic)

III. Approaches to the affordability crisis

a. Types of rent control

i. Moderate

1. allows for decent increases (sometimes more than mkt actually)

2. rent control done when tenant leaves

ii. Strict

1. tenant may remain indefinitely

2. doesn’t allow for significant increases

3. unit remains under controls after T vacates

b. Down’s article about rent control
i. Unlike usual products market, the one for housing is complicated and warped by non-market factors

1. return on rental housing is not just the rent – appreciation in principal as well
2. housing is highly leveraged 

3. Gov’t subsidies of various forms effect real rate of return

4. Lack of competition – few owners, evidence of collusion

a. Apts aren’t fungible the way other products are

5. T can only shop for current price of rental (no idea on how it will be raised)

6. Personality interest – talking about homes

a. Housing as more like a public utility than a fungible good

c. Key idea: in any situation one can point to problems in te competitiveness of a market

i. But relative to what? Consider if even w/these problems, is it likely to fix itself or at least continue to function better than with gov’t intervention?

ii. Criticisms of Rent Control:

1. External price limitations further muddle the mkt

2. Many of the problems already created by gov’t interference

3. Benefits may be going more to LLs or middle class renters than the low income individuals

4. Reduces overall supply of housing

5. Lower quality apts – LL won’t invest if s/he can’t recoup that $

6. Shadow mkts created

d. Chicago Board of Realtors
e. Alternatives to rent control:
i. Redistribution; Ex: subsidizing, section 8, etc
1. level of pol control – hard to engage in redistrib at small, local level
2. Federal gov’t is now mostly doing vouchers
ii. Incentives for building more housing/get more L’s into market
iii. Increase home owndership
1. again issue of magnitude, likely need federal help
iv. Issue: NIMBY problems with housing vouchers and such
Controlling the Externalities of the Housing Affordability Crisis
I. Nuisance

A. Context – after disc huge role of externalities in L-T, now incompatibility between uses – nuisance law: how best to regulate incompatible landuses
1. Other examples of incompatible uses prop law must deal with:

a) Present v. future users (baker v. weedon; waste law; restrictions on sale)

b) Concurrent owners w/diff views on how to use land (waste; partition; accounting
2. Here: neighbors, three ways to deal with it:

a) Common law of nuisance

b) Rules facilitating pvt bargaining (covenants)

c) Land use regulation

3. Why do we need cts to intervene?
a) Law of nuisance as 2nd best solution; we’d like market bargaining to fix it

(1) Avoid need for collective value judgements

(2) How capable are our judges to make these value jmts?

(3) Avoid cost of administering/enforcing the decision

(4) Free mkt may be able to adapt more quickly to societal change; changes in land use

4. Nuisance law originally based on Pigouvian notion of identifying ‘wrong’ party and regulating what they do; a fault-based system

a) Coase was reaction to this

5. Issue: Scalia and crew on S.Ct. tying nuisance law into takings jurisprudence

a) Thus nuisance crucial, but its such a confused, muddled area of law

B. Calabresi stuff – nuisances and remedies

	Entitlement
	Remedy – prop rule
	Remedy – liab rule

	P
	R.1 – injunction against D’s use
	R.2 – damages for D’s use

	D
	R.3 no liability
	R.4 – P pays damages to D for discontinuing D’s use (Spur v. Del Webb)


C. Black letter basics: Morgan v. High Penn Oil [P had lived near refinery for yrs, then oil refinery started spewing noxious gases into the air]
1. Nuisance: any substantial nontresspassatory interference with another’s interest in the pvt use and enjoyment of land; 
a) Either intentional and unreasonable; 
b) or unintentional
2. Nuisance per se: act, occupation, or structure that is a nuisance at all times and under any circumstances regardless of location or surroundings

a) nuisance in fact: becomes a nuisance because of its location or by reason of the manner in which it is constructed

3. Intentional v. Unintentional 
a) Unintentional: D’s conduct is negligent, reckless, or ultrahazardous

b) Intentional (chose the land for this particular use): then D’s conduct must by unreasonable under the circumstances

(1) Two ways of determining “unreasonable” for int’l nuisance

(a) Threshold test: D’s creating harm at a level that surpasses a particular point

(b) Restatement 2nd of Torts – minority view – balancing the utility of the conduct of both parties; whether gravity of the harms outweighs the utility of the use

(i) Factors relevant to gravity of harm

(a) Extent/character of the harm

(b) Social value of P’s use

(c) Suitability to the locale in Q

(d) Burden on P of avoiding harm

(ii) Factors relevant to utility of D’s conduct

(a) Social value

(b) Suitability to locale in Q

(c) Impracticality of D preventing harm

(iii) Issue: distributional Q – even if utility is greater, who should bear the burdens of that externality/cost of use

(iv) Damages prong – see Boomer
c) Issue: in theory negl and ‘unreasonable’ wouldn’t be that different, but in fact they work out a bit differently
d) Other factors to consider:
(1) First in time – coming to the nuisance – not dispositive but a factor to consider; may signal area in use transition

(2) Live and let live – average reciprocity

(3) Abnormally sensitive P?

(4) Zoning laws – giving evidence of community standards

4. Relying on probability of harm rather than actual harm

a) People as nuisance
(1) Actions against ½ way houses and such

(2) Issue: whether to award damages based on harm that’s the result of irrational consumers/irrational mkt valuation (like tipping point in neighborhoods, etc)

(a) Role of statistics v. stereotypes and prejudice

b) “anticipatory nuisance” – used to be blocked, now rule softened, applying Hand formula – more dangerous the potential harm, the lower the probability req’d

D. Nuisance and Remedies

1. Rule 1 – Estancias Dallas Corp v. Schultz [P’s lived in house by which D’s built lg apt complex; air conditioning sys creating huge noise problem] Ct awarded damages and gave injunction
a) Step 1 – is there a nuisance here?
In this case, under the tests

(1) RST – none

(2) Threshold – yep

b) Balancing the equities – Weighing the value of the offending conduct

2. Property rule protection and Liability rule protection in nuisance --  If transaction costs aren’t too high, give property rule protection
a) Goal should be ( minimize the sum of two sets of costs involved in resolving incompatible land uses; figuring out whether prop or liability rule in each case:

(1) Valuation costs –  of ct assigning value or of P + D figuring out cost and transacting

(2) Error costs – ct gets damages wrong or transaction costs too high to allow proper bargain (or any bargain at all)

(3) Note: both liability and property rules have distributional consequences

(a) Who’s capturing the surplus? Who’s bearing the cost?

b) Why liability? When we are more confident of the ct’s making proper decision/valuation than we are in the parties being able to bargain
(1) Substantive law – having only injunctions causing ct to not find nuisance in order to avoid granting an injunction

(a) This is part of why nuisance law is not internally consistent

c) Why injunction?
(1) Assigning the entitlement (theoretically) allows the parties to bargain to the proper valuation

(2) Damages might not capture full value – we don’t monetize personality interest

(3) Save judicial resources by not making the ct undertake the valuation in the first place

(4) Worry about getting the entitlement wrong, but with an injunction the parties can bargain around it
(a) The problem is deciding where the trans costs will be high or low

3. Rule 2 -- Boomer v. Atlantic Cement [D operating cement plant near lg commuity; Ps were neighboring land owners who brought suit]
a) Economic considerations – awarding permanent damages rather than ordering an injunction
b) Restatement test, prong two – damages only – actor gets to pay permanent damages because the financial burden of compensation would not make it feasible to continue operating

(1) Allows inefficient production – actor cannot pay for the harms he creates 
4. “Rule 4” -- Spur Industries v. Del E. Webb [Spur had operated cattle feedlot for many years prior to creation of housing development, P wanted to be able to sell houses, brought suit to stop feedlot as a public nuisance]
E. Nuisance in context of regulatory tools – if it takes account of so much, why have other methods of regulation?

1. Role of legislature – if its just a CBA, arguably should be made my legis or admin agency than by the court

a) But sometimes we want people protected outside of pol process

b) New reg schemes grandfather interests in

2. Nuisance law creates enormous amounts of uncertainty
a) Issue: think about pierson v. post and pros/cons of certainty as goal

3. Nuisance tends to allow the first use to control – why necessarily do that?

a) But – legis does tend to grandfather anyway

4. Nuisance law is piecemeal in nature, inefficient, high transaction costs

a) Issue: think about disc of legis’ role under IP material, when do we want all the parties/issues considered as a whole

5. Nuisance law may not be able to protect public interest/future generations

F. Always ask: why would gov’t be better able to value/assess risks and interests at stake between these private parties?

II. Covenants
A. Basics – covenants are the legal tool that make private market transactions an option for land use control –some constraints on the sbj matter of Ks between neighbors about how the land will be used
1. Constraints that apply to any contract – ex: racially restrictive K
a) Shelley v. Kramer: 14th Amen blocks court from enforcing racially restrictive covenants

b) Fair Housing Act – bar a K that discriminates on race, handicap, familial status, etc

2. Constraints that apply only to Ks involving the use of the land – Nahrstedt
a) Ct applies CA statute making restrictions contained in the condo’s declaration enforceable unless unreasonable

(1) Ct determining reasonableness – unless it violates pub policy; bears no rational relation to protection/operation of land; or otherwise imposes burdens so disproportionate that it shouldn’t be enforced
(2) Ct seeks to protect interests of those who buy in reliance upon the contract, to prevent burdens on the court, to protect social fabric of the condo

b) Why greater scrutiny than other Ks? No real reason

B. Servitudes – running with the land – Three main types
1. To be useful, land use restrictions must bind whoever comes into possession of the land

a) Servitude: a device that creates an interest that runs with the possession of the land or ownership of an estate in land such that it burdens or benefits not only the original parties but their successors in interest

2. Easements: an interest in land in the possession of another, granting the holder of the easement the right to limited use of the land in some way
a) Two kinds

(1) Affirmative – rt to do something on the land that the holder would not otherwise have a right to do
(2) Negative – that the possessor will not do something on her land that she’d otherwise have a right to do
b) Easements not the most helpful in resolving conflicting land uses

(1) Biggest problem: Cts reluctant to recognize even express negative easements, very strict 
(2) Prescription – getting easement by AP – cts not going to recognize implied negative easements, and neg easements are what you need to deal w/incompatible uses

(a) Reasoning:

(i) No notice to buyers

(ii) Difficult definitional problems

(iii) Allows one party to freeze land use – same problem as a general first in time rule

B. Real Covenants: agreements between two or more parties that imposes obligations on the owner/possessor to do something or not to do something
1. Enforcement: traditionally damages only

2. Two sides – the burden side and the benefit side

3. Requirements of horizontal and vertical privity most distinguish RC from ES

a) Horizontal – privity of estate between original covenanting parties

(1) Most states of US this is satisfied if there was a shared interest or a transferred interest (O to A)
(a) Prevents several arrangements needed to protect buyers in a suburban development – two neighbors can’t enter into an agreement that runs with the land, because no successive or mutual relationship

(2) Restatement says no horizon privity req’d (and few cts enforce it strictly anyway)

b) Vertical – whether party seeking to enforce the benefit stands in a certain relationship with the original Cee or whether the party against whom the burden is alleged to run stands in a certain relationship to Cor
(1) Burden – party against whom the burden runs must be a successor in interest to Cor’s estate or an estate of equal duration

(a) a bit more flexible w/negative burdens (promise not to do something) than w/affirmative burdens (ex: promise to pay money)

(2) Benefit – more flexible – generally may be enforced by a person who succeeds either to the Cee’s estate or a lesser estate

C. Equitable Servitudes: a RC that a lawyer screwed up; could be enforced by a ct of equity
1. Enforcement: injunction

2. Privity 

a) abolished horizontal privity requirement – Tulk v. Moxhay
b) also softened/abolished vertical privity

3. Main requirements: 

a) Notice

b) Intent that the burdens/benefits would run to successors in interest

(1) Historically – touch and concern, though not much now

4. Restatement – abolishes RC/ES distinction
a) Requires only notice and intent

(1) Abolishes privity/ touch and concern

b) Focuses on validity of the covenant at its initiation and on doctrines to make it easier to terminate obsolete covenants

D. Problem of Subdivision Covenants – how far cts will go to protect those who bought into a subdivision believing that all the lots would be sbj to certain restrictions

1. Ex: when developer sells some homes w/covenants and when mkt softens, no covenants for the rest, now out of picture – 3 diff ct responses

a) Some jurisdictions – Common plan doctrine (implied reciprocal negative easement): whatever restrictions imposed on first deeds, then developer implied to have same restrictions on her – and thus, on everyone who buys from her

(1) Constructive notice – various deeds w/promises on file

(2) In practice – need to prove some sort of critical mass for this doctrine to play out

b) 3rd party beneficiary K principles (similar to the above)
c) Piercing the corporate veil

E. Termination 
1. Restatement: prevent recognition of covenants that should never have been entered into because of public policy concerns; and to make it easier to terminate covenants

a) If covenant obsolete or irrational, ct intervention might still be needed because of holdouts

2. Cordogan [developer had created covenants, then argued changed circumstances to abolish them – ct says no way]

a) Ct says no balancing of the equities – covenants should be enforced unless against public policy

b) No changes in subdivision means covenants no less valuable to the homeowners now than when they bought in

c) Changed circumstances – ct will say they have changed enough to terminate restriction if:
(1) Must have changed w/in the subdivision, not just around it

(2) Must show change for everyone in the subdivision, not just edges – high burden of proof

3. Modification procedures – is the vote to prevent the extension of original covenants a maj of all owners or owners of a maj of lots 

a) Latter would leave developer with considerable power
4. Some states limit the period of time during which a covenant can run

5. Defenses to enforcement of covenant:

a) Acquiesence/waiver – if benefiting party allowed breach by one burdened party, he is deemed to have abandoned as to others similarly burdened

b) Estoppel – if benefited person acts in ways as to lead a reasonable person to believe the covenant was abandoned, and the burdened party acts in realiance on that

c) Laches – passage of time (SOL rationale)

F. Remedies – Blakeley [Ritz Carlton wants to build another building across the alley and connect it with bridges over alley; RC seeks decl jmt that restrictions on bridging the alley are obsolete; Granted but RC must pay damages]
1. Reasoning
2. Why intervene? Holdouts, strategic behavior

III. Evaluating Regulatory Tools
A. Basics – types of tools
1. When Reg intervention may be warranted in a variety of situations of mkt failure
a) Problems w/assumption of perfect information (whether one side lacks info available to the other, or one side is less able to process the info available)
b) Agency problems undermine assumption that firms act as rational profit-maximizers (RPMs)

c) Lack of sufficient # of buyers and sellers

(1) Barriers to entry

(2) Where suppliers have colluded

d) Products are insufficiently fungible to provide competitive market

e) Failure to provide public (collective) goods because external benefits can’t be captured by the person producing
(1) Public good – nonrival, nonexcludable

f) Negative externalities

g) Social consensus that cul forces have wrongly shaped indiv preferences (very narrow range)

h) Initial distribution of wealth keeps certain preferences from being heard and where we believe intervention in the mkt would be preferable to redistrib of income through tax sys
i) Citizen/consumer split – where soc as a whole may have different preference than the aggregate of idiv preferences (again, very narrow)

(1) The final three of this list are the most controversial justifications for intervention, threaten to fundamentally undermine the market, must be invoked carefully if at all

2. Fit: Various tools correspond to market failures at issue; there is some overlap

a) Underprovision of public goods?

(1) Legal entitlements making good excludable – privatization of public good

(a) Ex: IP – ideas protected through patent or copyright law, liability or property rule protection – INS v. AP assigning entitlement to ensure production of hot news, has some characteristics of a public good
(b) In housing/landuse – privatization of parks
(2) Governmental provision of the good 

(a) Ex: public water and sewage systems

(b) Housing context – gov’t builds housing and sells it on the market

(3) Gov’t owns and manages the collective good

(a) Pub housing – not produced by the gov’t, but is owned/maintained by gov’t

(4) Subsidies for production – encourage a public good to be produced by private parties

(a) Subsidies are a major component of govt’s approach to affordable housing

(b) Subsidies are a means of forcing people to pay for the good – gov’t can charge for the good through taxation

(c) Subsidies can take many forms – subsidize the process, the development of new tech for industry, etc

(d) Subsidies may be provided in several ways – direct payments, tax credits, etc

(5) Gov’t could order production of the good – though notion of takings would be offended by conscriptoiin of pvt resources for public production

b) Presence of negative externalities?

(1) No further need to assign legal rights – entitlements are what makes the problem one of negative rather than positive externalities 

(a) Reg tool – structure the law in a way that provides those w/the entitlement greater incentives to enforce it 

(i) Ex: private attorney general statutes

(2) Command and Control – gov’t orders firms to control their externalities; setting standard that firms are required to meet
(a) Most zoning and building regulation is C&C

(b) Need not be numerical standards, but may be tech-based standards: specify the means by which the firm is to comply w/ the standard

(3) Performance standards: set the goal and leave the means of achieving it to the indiv actors

(a) Zoning – instead of no higher than 20 stories, require that buildings allow X amount of air and sunlight to reach the street, etc

(4) Financial penalties – taxes or effluent fees, etc – on those causing the neg externalities

(a) Housing: instead of ordering developer to make X amount of low-income housing, taxing him X amount for each sq ft of office space – exactions or linkage fees

(b) Taxes/fees different from fines – fines are penalties imposed when firm violates standard set by C&C reg

(c) Point is that the overall community goal of level of affordable housing or pollution, etc is reached
(5) Subsidies or tax incentives

(a) Ex: subsidizing installation of poll-control equip

(6) Marketable pollution permits

(a) Two existing analogs in housing:

(i) TDRs – transferable development rights

(ii) Mount Laurel case – towns buying permits so that others will provide more than their share of the required housing

(b) Mktable permits work best where:

(i) Performance is measurable – quantify a performance standard and measure an indiv’s attainment

(ii) Fairly large number of sources or a sig variation in costs of control across sources – needed to support a market

(7) Deposit and return schemes – like bottle deposits but bigger

(a) Housing: proposals to require developer to set aside bond to pay future maintenance, bond refunded only once the structure has proved sound

(8) Screening – admin use of a general criteria to decide on a case by case basis whether to allow particular behavior

(a) Ex: much of zoning today really works this way, zoning comm have general criteria and screen each project

(9) Combination of tools

B. Consideration in choosing between tools
1. Efficiency in achieving goal

a) C&C, in setting uniform cap on pollution, ignores the differences in cost among firms and industries – MPP allows market to get same level of reduction but with less cost

2. Cost of administering, policing, enforcing the reg under each tool

3. Information costs – cost, accessibility, and manageability of the info
a) C&C demand a lot of info and foresight

4. Certainty of outcome

a) C&C or MPP, certain of upper limit of poll, 

(1) don’t get that with effluent fees or subsidies, can’t predict exactly how firms will respond to the financial incentives

5. Susceptibility to change – taxes and subsidy schemes may have to be revised, to get to goal and to adjust for growth/inflation
a) Change is costly and politically difficult – makes C&C or MPP more attractive

6. Flexibility

a) MPP more flexible that C&C or taxation

b) Geographic flexibility – MPP can result in hot spots

7. Effect on innovation

a) C&C that (directly or implicitly) require certain tech provide no incentive for firms to experiment to find better tech

b) MPP provide incentives for companies to develop the tech that will let them profit most from permits

8. Antitrust concerns

a) Reg schemes often favor existing businesses over new entrants – some susceptible to misuse as barrier to entry to industry by new firms

(1) Ex: new source performance standards

(2) Zoning that grandfathers in existing non-conforming uses
9. Potential mkt distortions – which tool is least likely to skew aspects of people’s behavior in ways we don’t want or can’t anticipate
a) One example – rent seeking: efforts of int groups to secure advantage in the reg process

(1) So for permits, would want to auction them off – remember problems setting fishery permits in IFQ v. Brown

(2) Corruption concerns – more so where significant administrative discretion

(3) Distortion of entry into/exit from market incentives

10. Structural moral arguments – args about whether a particular tool poses a threat to foundational principles of our constitutional scheme
a) Ex: effect of commodification – claim that its morally offensive to legitimate “right” to pollute

(1) More practically – consequence of creating a prop right might constrain gov’ts future effort to regulate

b) Effect of concentration of power

(1) Housing: gov’t provision may allow it to exercise social control that upsets balance of pwr between gov’t and indivs

c) Effect on freedom of choice

(1) We like housing vouchers more than pub housing ‘cause people get more choice

11. Fairness and equity concerns

a) how well do competing tools achieve interpersonal equity – treat people alike (does everyone who needs it get a benefit? At some point each person’s equal share is too small to do anything anyway)

b) how well do tools correct or at least work against exisiting inequities

(1) ex: pub housing over vouchers due to mkt’s infection of racism

(a) but – me – does the stigma of pub housing actually help perpetuate this racism in the mkt

c) different tools can mean different transition problems

(1) ex: how to distribute the permits

d) Interregional equity – fairness issues if a locality sufferes disproportionately under the reg scheme

C. Choice of jurisdiction: intertwined w/choice of tool, several factors to consider
1. Responsiveness/accountability

a) State or fed may be too large to respond sensitively to needs of a local community – justification for giving localities power over zoning

2. Ability to exit – competition among jurisdictions

a) “race to bottom” worry

b) Revesz critiques this concern

c) Redistributive reg is best imposed on nat’l level, because lower level likely to face exit in response

3. Economies of scale – certain kinds of reg require enormous expenditures of resources
a) Ex: expertise req’d to set toxic exposure levels

4. Free rider problems

a) Housing – if left to local level, each community has incentive to let other provide low income housing, hope homeless will migrate there

5. Locational specificity of mkt failure – there are huge variations in the housing market from town to town, so policies req’d may differ
6. Differences in citizen preferences – arg that citizens of GA may just have different ideas about how much pollution is acceptable than citizens of WY
Government Regulation as a Commons

I. Public choice
A. Pub choice theory of gov’t as a reason one would want a “takings” clause

B. Stark view: legislation/regulation is a resource, as such it is “sold” by gov’t (regulators or representatives) to the highest bidder
1. currency not necessarily money, sold for votes, campaign contributions, influence, etc

2. Indiv citizens as idiv RPMs, gov’t actor as PM firm

3. Debate about what profit firm is trying to max:

a) Chance of reelection

b) Chance at higher office

c) Max power in the system

4. Politics is the mediation of struggle between different interest groups for scarce resources

C. Leading opposing viewpoint – republicanism: process of politics isn’t about self-int max, but process of political deliberation, enacting what’s best for soc as a whole
II. Working through the theory in context of rent control
A. Electing a candidate endorsing rent control may not simply mean an aggregation of individual preferences for rent control

1. May not be a single issue election

a) Vter must balance support of some stances, rejection of others

b) Info about stances on many issues increases role of $$ in election

c) Collective action advantages

(1) Ex: Ls smaller group, easier to mobilize, less transaction costs

d) Strategic voting – log rolling is extremely important in the legislature

(1) Note: S.Ct. more wary of local gov’t – it tends to be single issue, w/that issue land use – no real chance for log rolling

2. Disc supports notion that RC wouldn’t pass, but it did

a) Group getting benefit small, high stakes

3. Can’t look at the election results and say that someone’s position on a particular issue is the public interest

B. Linking to Takings – 

1. Legis and regulation just like any other resource – commons problem – need to internalize the externalities to avoid overexploitation of the resource

a) Takings clause as a way to force that internalization

Constraining Regulation – The 5th Amendment’s Takings Clause

I. Takings Basics

A. Always keep in mind: how close is the case to the model of taking – gov’t exercise of eminent domain

1. Issue: primacy of the right to exclude

2. Note: affirm oblig vs. negative restrictions – ct preference for the latter

B. Two things to note about the S.Ct’s takings jurisprudence – 

1. ct has never reversed one of its takings opinions – line of cases are not reconcilable, but we pretend that they are

a) VB: “incomprehensibly irreconcilable” 

2. Justices don’t line up the way they are supposed to according to ideology

C. Analytic Framework:  Is P’s right/resource really property?

1. Does the challenged action take physical possession of the property or allow the public to occupy the property?

a) Yes = Per Se taking, Loretto, Regardless of the strength of gov’t int or the weakness of O’s int

b) No ( Does action destroy 100% of value of the property (**depends on definition of property in the denominator)?

(1) Yes = Per Se taking, Lucas, unless action merely codifies limitation inherent in owner’s title (i.e. nuisance CL) (issue: what role does notice play?)

(2) No ( Apply the Penn Central ad hoc analysis:

(a) “justice & fairness”

(b) Interfering w/current use?

(c) Econ impact of regulation

(i) But what is denominator

(d) Extent of interference with reasonable investment-back expectations

(i) But what is investment backed?

(ii) What is reasonable?

(iii) What about notice?

(e) Effect nearly the same as physically taking the land?

(f) Character of government interest – is it sufficient to warrant such an interference w/ the property
(i) At what level of scrutiny?

(g) Generality – Reciprocity of advantage

(h) Mitigation by TDRs?

(i) Compensation or mitigation?

II. Theoretical Framework
A. Why let the gov’t take property at all?

1. “For public use” as far as 5th Amen – almost anything rational

a) though coming under pressure, especially in state s.cts.

2. Efficiency reasons – if assembling land for certain purpose, avoiding holdout problem – huge inefficiency if we had to pay more than the property is worth
3. Some pub purposes so important that we won’t let indiv stand in the way – one person doesn’t get to stand in the way of progress
4. Disciplinary mechanism/communication of desire to gob’t may be weaker than in corps (???ask)

B. If going to take, why require the gov’t to pay compensation? In what circumstances?
1. Check on Gov’t:

a) Takings clause as insurance policy – risk of gov’t regulation, you can invest time/money w/o worry

(1) Arg about moral hazard

b) Antimajoritarian check – majority could use eminent domain power to discriminate against the minority; redistribution madness
c) Fairness

(1) No one singalled out to bear the burden

(2) Prevent arbitrary acts of gov’t

d) If prop is free – commons problem, overconsumption, etc – don’t want gov’t to take too much

(1) Pub choice theory: sees legis as a resource

e) Forces Internalization – compensation forces gov’t to act efficiently; gov’t will only do takings when the benefits to society outweigh the costs

(a) Issue: this as Kaldor-Hicks efficiency in gov’t action

(2) Critiquing – trying to transport mkt model (that internalization will make product reflect all costs) to gov’t context

(a) Decision maker is not the check writer

(b) Time lag between decision making and the compensation bill

(c) Unless raising taxes to pay causes revolt, the pol may not care about writing the check

2. Circumstances – if we are unsure as to why providing compensation, becomes very difficult to determine when its appropriate to pay
a) Physical possession – almost all sticks in the bundle, classic eminent domain
b) Reg taking – should we pay?

(1) We use harm as justification for reg, yet don’t shut activity down

(2) Not able to distinguish externality (cost being imposed on others from A’s activity) from incompatibility
C. Three Questions left open by takings cases:
1. Denominator Q: What is the property unit? Two options – 
a) Thinking of property in terms of physicality
(1) Narrow? (support estate of coal)

(2) Broad? (all the coal that the company owns)

b) Prop in the metaphysical sense – estates or sticks in the bundle

(1) Estate – encourages people to create new estates

(2) Which sticks from the bundle are essential to have something called property?  How many sticks in the bundle are essential for it to be property?  

(a) If each stick is prop unit – always find taking

(b) Potential anti-commons problem of encouraging each narrow aspect of property to be called a stick 

c) Dangers of a narrow definition:

(1) Encourages people to divide property into smaller and smaller units – messes w/ mktability, anti-commons problem

(2) More likely to require compensation – by defin the reg will restrict use of that property

d) Problems of a broad definition:

(1) Reconciling regulatory takings & true eminent domain

(a) We wouldn’t let gov’t ‘only’ take 10ft off our lot and not pay

(b) But if we require a setback, this has never been considered a taking

(2) Danger that gov’t can take a lot, but because it’s a small portion of lg holder, say no taking – Deep pocket problem

(3) Unequal results of applying same reg to big company vs. applying it to mom & pop
e) Lower court response: multi-factor inquiry – is the physical land contiguous? One tax bill? Bought as one plot?
2. What are reasonable investment-backed expectations?

a) “reasonable” defined as current use seems to narrow, but unsure where to draw the line
(1) Notice – what role?  
(a) Cannot be an absolute bar on a Penn Central takings claim (Palazolo)
(i) Open Q: what role in Lucas claim?
(ii) Open Q: what role does it play in Penn Central claim?
(b) Problem of the incentives it would send gov’t; ex: land in ‘holding’ categories for zoning
b) Reliance interest of investors deserves protection
c) Does not rule out possibility of compensation for future expectations
(1) Suggests this must be distinct, reasonable
d) “investment backed” – may not be inheritance property
3. What role should mitigation measures play in our analysis of a takings claim?

a) Granting of TDRs, similar things, may result in gov’t “funny money” that mitigates enough to not pay anything
(1) Ex: if 92% is a taking, mitigating to 90%
III. Physical Takings

A. Per se test – Loretto v. CATV [req’d to place breadbox-sized cable box on roof]
1. Rule: gov’t action creating a “permanent, physical occupation” compensation must be paid
a) Regardless of the strength of gov’t int or weakness of owner’s harm
b) How much compensation is a different matter – in this case, nominal amount
2. What is “permanent?” “physical?” “occupation?”

B. Ct created per se rule, though in all other areas we use balancing test

1. Why is a perm, phys occup so different that its per se?

a) Note: affirm oblig vs. negative restrictions – ct preference for the latter, something more offensive about having something foreign on your prop than having what you can do limited
(1) Issue: think of Penn Central, focus on continuing present use important, rather than possible future use

b) Note: compare this case w/ Lucas – we’ve never had closure on why perm phys occup are so special

IV. Regulatory Takings

A. Some threads to consider throughout these cases:

1. What deference does a ct owe to a legislature’s policy decision?

a) Had & Penn Central – deference; PA coal & Lucas – no deference 

2. How do we define the property unit?

a) Ex: PA coal – support estate; Keystone – the coal; Penn Central – all the land that Penn Central owned in that area
3. What is the role of the legitimacy of the pol process (worries of redistribution and anti-majoritarian check)?

a) Suspicious of maj beating up on minority

4. Are we establishing a rule or a standard?

a) Ex: Loretto; Lucas – rule; Penn Central – standard

B. Haddacheck [brick kiln in what had become residential neighborhood, shut down through zoning, claimed a taking] Gov’t does not have to pay – reg has purpose of protecting public from harm
1. basically a Spur v. Del Webb situation

2. neither ct or legis had declared this a nuisance

3. three things to note about case:

a) start of takings law – expansive power to gov’t

b) linkage of takings and nuisance

c) confusion on the intersection of 14th due process and 5th takings

C. PA Coal v. Mahon [Kohler act, can’t cause subsidence] Gov’t does have to pay
1. when gov’t regulation goes too far in the extent of diminution of prop value, it’s a taking
2. Average reciprocity of advantage: Regulations that involve reciprocal advantages and disadvantages are not takings

D. Penn Central v. NYC [limitation on development of air rights over grand central, historic preservation]  Gov’t does not have to pay
1. Three part test:
a) Character of the gov’t action

b) Impact on investment-backed expectations

c) Economic impact – is landowner left with some reasonable economic value?
2. Current use – are we interfering with it? Lost opportunity not the same thing as lost value
3. Denomination issue – here a broad reading of what the prop unit is

E. Lucas v. SC coastal [lucas bought two beachfront lots, before he built homes, beachfront act passed which barred occupiable improvements in an area that included P’s lots] Gov’t does have to pay
1. Reg act rendering the property 100% valueless accomplishes a taking

2. Unless limitation inherent to title – basically, if state action can be justified as preventing CL nuisance 

a) But there are several issues w/this:
(1) Rejects expansion of nuisance law by legislatures; even the legis codification of its own state nuisance CL

(a) What about federalism? Separation of powers?

(2) Problem: nuisance law is muddled, skewed from old auto-injunction rule, doesn’t help draw a brightline that it appears to at first

(a) As messy and value laden as he accuses other takings law as being
(3) We went to regulation precisely because CL of nuisance was not up to the tasks of handling enviro/landuse issues

(4) Unequal results: Regional variations in CL of nuisance mean variation in what must be compensated

F. Palazzolo v. Rhode Island [facts]
1. Ct affirms that there has not been a 100% value reduction, thus no Lucas claim
2. Remands, says court must apply Penn Central ad hoc test

3. Mitigation is not an absolute bar on Penn Central claim
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