War and Peace�tc "War and Peace" \l 1�
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MEASURES SHORT of WAR�tc "MEASURES SHORT of WAR" \l 1�








Law of Countermeasures�tc "Law of Countermeasures" \l 1�:  





Methods use by States to enforce their rights in IL 





ï	Force or war 


a.	Intervention:  Invasions of a stateís independence or territory.


b.	Self-defense:  May be a justification for countermeasures when the necessity of the actions is “instant, overwhelming, and leaving no choice of means or moment of deliberation.”





ï	Non-forceable:


a.	Reprisal:  Illegal resopnse to illegal measure (wrong for wrong).


b.	Retorsion:  Legal, but unfriendly, response.





Air Services Agreement Case�tc "Air Services Agreement Case" \l 1�


(France v. US)�(UNRIAA 1978)





Facts:  France refused to allow Pan Am to use smaller aircrat in its flights between Paris and London (hoping, I suppose, to drive the airline out of the market in favor of Air France).  The US countered by suspending French air traffic into Los Angeles.


Issue:  Does a state have the right to take retaliatory counter-measures to what it deems a breach of an intíl agreement?


Rule:  If one state perceives an act by another state to be a violation of an intíl obligation, the first state is entitled to affirm its rights through the use of “reasonably equivalent” countermeasures.  
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USE OF FORCE and the LAW of the CHARTER�tc "USE OF FORCE and the LAW of the CHARTER" \l 1�








Pre-United Nations Efforts to Outlaw War�tc "Pre-United Nations Efforts to Outlaw War" \l 1�





Over the last century, IL has tried to control warfare, creating new intíl organizations after major bloody conflicts.





(1)	Pre-1900:  No restrictions on one state going to war with another.  War was a means of self-help used to give effect to claims allegedly based on IL.





(2)	Hague Conventions on the Rules of Warfare (1899 and 1907):  The 1907 Convention tried to make arbitration a mandatory alternative to the use of armed forces for the recovery of intíl contract debts.  





(3)	Aftermath of WWOne:  Proposed in 1919, the League of Nations was created to promote intíl peace through collective security.  War was illegal only when begun in breach of the Covenant of the League.  It worked well for the first 10-15 years, but ultimately failed when member states ignored their obligations during the rabidly building military activities of the 1930s (e.g. the 1931 Japanese invasion of China;  Hitlerís 1936 reoccupation of the Rhineland).








United Nations Charter�tc "United Nations Charter" \l 1�





Drafted in San Francisco in 1945, the salient portion is Article 2(4), modelled on 





(a)	the Kellogg-Briand Pact of 1928 (which “outlawed” war), and 


(b)	the Nuremburg trials, which didnít outlaw war as such, only aggressive war (referring to the Nazi crime against peace).





Art. 2(4), UN Charter. 2(4), UN Charter;�tc "Art. 2(4), UN Charter" \l 1�:





All Members shall refrain in their international relations from the threat or use of force against the territorial integrity or political indepencdence of any state, or in any other manner inconsistent with the Purposes of the United Nations.





(1)	The “Prime Directive”:  A central concept of the social compact in the intíl community which attempts to manage conflict through IL.  The two themes of the Article:





ï	Non-intervention


ï	Non-prosecution of aggressive warfare.





NB:  The Charter doesnít allow for motivations such as “just war.”





(2)	Linked concepts:





a.	“Force”:  Primarily military, but this notion may be outdated (think of economic measures):





i.	“Use of force”:  any infringement upon national sovereignty and international order.


ii.	“Threat of Force”:  Most often in the form of an ultimatum, this occurs when a state forces its will on another state by threatening coercive measures, such as blockade, bombardment, or occupation of a given territory.





b.	“Aggression”:  There was no agreement in the early days on the meaning of this term.  In 1974, the General Assembly agreed on a resolution defining this term:  





The first one to use force is the aggressor.  (With a rebuttable presumption because of the possibility of self-defense).





Annex 3(f), (g) says that aggression includes:


ï  providing a base of operations for insurgents abroad;


ï  mercenaries (low-intensity conflict) and terrorism.





(3)	Art. 2(4) is an elaboration of the general statement of purpose in Art. 1:  


The proposes of the United Nations are: 1.  To maintain international peace and security, and to that end:  to take effective collective measures for the prevention and removal of threats to the peace, and for the suppression of acts of aggression or other breaches of the peace.





(4)	Exceptions to Art. 2(4) Restrictions:





a.	Intervention by invitation of government (or of one side in a civil war).  Note that there is a risk of escalation here.





b.	Humanitarian intervention (i.e. intervention when a country is engaging in systematic HR abuses against its own citizens).  Query:  Do we care more about HR than we do about state sovereignty?





c.	Self-defense.  Art. 51 defines this as a collective right.  The Art. 51 insight is not collective security but balance of powers.





i.	Collective Self-defense (coordinated by the UN)


ii.	Anticipatory Self-defense:  Since the right of self-defense is activated by the threat of force (as well as its use), self-defense may necessarily preempt the use of force by the offending state.  However, anticipatory actions are generally limited to an appeal for aid to the Security Council.





Art. 51 requires that a country:





ï	be the victim of aggression;


ï	declare that it is a victim;


ï	invite its allies to help in self-defense.





Furthermore, a collective self-defense action under Art. 51 must be:





a.	Necessary


b.	Proportional





NB:  The Security Council can terminate the right of self-defense if the necessity/proportionality requirements are not met.





Military & Paramilitary Activities In and Against Nicaragua�tc "Military & Paramilitary Activities In and Against Nicaragua" \l 1�


(Nicaragua v. US)


(ICJ 1986)





Facts:  Following the 1979 fall of the Somoza government in Nicaragua, a new “democratic coalition government” was instituted with the approval of the US.  However, after reports surfaced concerning the Nicaraguan governmentís supply of arms to guerillas fighting in El Salvador, the US cut off aid and began to support armed groups organized in opposition to the Nicaraguan government.  Nicaragua alleged that the US financially supported the “contras”, and assisted them in the conduct of certain military and paramilitary activities within Nicaraguan territory.  Nicaragua claimed that these actions violated Nicaraguan sovereignty, the prohibition against the use of force and the principle of nonintervention.  The US asserted that its actions in support of the contras were taken in collective self-defense following requests from El Salvador, Honduras and Costa Rica.





Issue 1:  Under what circumstances may a state invoke the principle of collective self-defense under customary IL?


Rule 1:  Under customary IL, collective self-defense is authorized only in response to an “armed attack”.  An armed attack is gernerally understood to include action by regular armed forces as well as acts of armed force undertaken by armed bands, groups, irregulars or mercenaries.  However, it does not include the mere provision of weapons or logistical support to such groups.  





Issue 2:  In the exercise of collective self-defense, which state(s) may make the determination that an armed attack has occurred?


Rule 2:  The state which is the victim of an armed attack must form and declare the view that it has been so attacked.  A third state cannot exercise the right of collective self-defense on the basis of its independent assessment of the situation.





Issue 3:  Under customary IL, is there a right of collective “armed response” to acts which do not rise to the level of an armed attack?


Rule 3:  States are not permitted to use force in collective response to a use fo force which does not constitute an armed attack.








Peacekeeping in the UN Charter:  The Role of the Security Council�tc "Peacekeeping in the UN Charter:  The Role of the Security Council" \l 1�





ï	Peacekeeping is different from enforcement under the UN Charter.


ï	Peacekeeping is consensual enforcement (Ch. VII, Art. 41 & 42).  


ï	Art. 39 is the “Trigger Clause”:





The Security Council shall determine the existence of any threat to the peace, breach of the peace, or act of aggression and shall make recommendations, or decide what measures shall be taken in accordance with Articles 41 and 42, to maintain or restore international peace and security.





ï	To pass a resolution to send a peacekeeping force, the five permanent members of the Security Council must vote “yes” (or abstain) and four of the ten temporary member must also vote “yes”.
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PEACEFUL SETTLEMENT of DISPUTES�tc "PEACEFUL SETTLEMENT of DISPUTES" \l 1�








UN Charter, Art. 2(3). 2(3);�tc "UN Charter, Art. 2(3)" \l 1�





All Members shall settle their international disputes by peaceful means in such a manner that international peace and security, and justice, are not endangered.





NB:  In practice, the duty to resolve disputes peacefully has been subordinated to Art. 2(4).  As long as a stated does not resort to force, a failure to use peaceful means in resolving disputes (e.g. by leaving them unsettled) has not resulted in a violation of IL.





“Peaceful resolution” and “dispute” are terms of art.  A “dispute” is a case or controversy (as defined by American jurisprudence) with legal and political ramifications.








Peaceful Settlement of Disputes�tc "Peaceful Settlement of Disputes" \l 1�





The ultimate test of the validity of IL is the extent to which it manages conflict between countries through the peaceful resolution of disputes.  





Here, “dispute” is a term of art referring to a disagreement which must be on a point of law or fact, a conflict of legal views or interests between two persons.








Methods for Peaceful Settlement of Disputes�tc "Methods for Peaceful Settlement of Disputes" \l 1�:





(1)	Negotiation.  Most conflicts are resolved through negotiation (usually without publicity or involvement of third parties).  Negotiation is the first stage of settlement.  Where an obligation to negotiate exists, there is not necessarily any duty to reach an agreement, only a duty to sit down with your negotiating partner.





(2)	Concilliation/Mediation.  (classic ADR mechanism)





ï	Involves a third party (“good offices” usually refers to the participation of the UN Secretary General);


ï	Entirely non-binding;


ï	Consensual dispute resolution;


ï	Usually done quietly and privately (even when public, usually only the mechanism is known).





(3)	Inquiry.





ï	Fact-finding without legal consequences;


ï	Application:  sometimes countries get involved in disputes unwittingly (maverick state actors);


ï	Often used in HR context (“truth” commissions);


ï	Infrequently used today (examples:  military obseerver groups to monitor cease fires).





(4)	Arbitration.





a.	Binding dispute settlement on the basis of law;





b.	Good record of having awards enforced by courts:





New York Convention (1958):  “Recognition & Enforcement of Arbitral Awards”.  Award is enforceable in a jurisdiction of a signatory party.  Only a few exceptions to enforcement:





ï 	Outrageous, gross miscarriage of procedural justice (e.g. arbitrator changing the rules mid-stream; tribunal exceeding its mandate; corruption in the tribunal; award not adequately justified) or fraud.





c.	Compromis:  the document which sets forth the parameters of the arbitration:





ï	agreement to arbitrate


ï	issue to be arbitrated


ï	method of choosing and number of arbitrators


ï	procedure to be used;





d.	Each side picks one arbitrator and the two parties pick a chairman that is acceptable to both sides (or multiples of three:  cf. the Iran-US Claims panel);





e.	If two private parties are seeking arbitration, the proceedings are governed by Intíl Chamber of Commerce (ICC, Stockholm) Rules or American Arbitration Association (AAA, New York) Rules, or by some swank outfit in Pairis, Frayance.  





	When states are parties, the proceedings are governed by IL.  Lex mercatoria is the public IL of business transactions.
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ADJUDICATION in the INTERNATIONAL COURT of JUSTICE�tc "ADJUDICATION in the INTERNATIONAL COURT of JUSTICE" \l 1�








The International Court of Justice�tc "The International Court of Justice" \l 1�:





(1)	Popularity and Effectiveness of the ICJ (1945 to present):





a.	Disastrous decisions on SW Africa (Namibia).  Third World countries decided that they wouldnít use the Court.  Perhaps 1-2 cases per year.





b.	Situation is now reversed.  12 or so cases annually in issues such as:





i.	Land/Maritime boundaries


ii.	Use of force (Iran vs. US when Iranian commercial aircraft shot down)


iii.	Decolonization


iv.	East Timor, Nauru





(2)	Composition of the Court:





a.	15 judges, serving in their individual capacity, not as country representatives.  Term:  9 years.





b.	Election:  Each permanent member of the Security Council gets one judge (Query:  Will expansion of the the Security Council mean expansion of the ICJ?)





c.	Nomination:  Not by personís own government, but by committee of individuals in each country serving on the Permanent Court of Arbitration.  The nominee must then be approved by the Security Council and the General Assembly.





d.	Ad hoc judges:  If one party in a case has a judge on the ICJ, then the other gets to appoint a judge ad hoc.  If neither party to the case has a judge, then both get to appoint a judge, so the court can be as large as 17 judges.  





i.	Ad hoc judges usually vote with the country that appointed them.


ii.	In the case of the tie (with 15 member judges and one ad hoc judge), the President of the ICJ gets a tie-breaking vote (basically s/he then gets two votes).





(3)	Alternative to Plenary:  Chamber of the Court (5 judges).  Their decisions are as binding as full court as to the instant case (no stare decisis binding precedent, however).





(4)	Procedure of Case in ICJ:





a.	Memorials:  written submissions


b.	Oral Arguments:  all scripted (sometimes fact-finding with witnesses and evidence, since ICJ is court of first and last resort)


c.	Notice of decision (read to parties).








Jurisdiction in the ICJ�tc "Jurisdiction in the ICJ" \l 1�





(1)	ICJ has jurisdiction over the following cases:





a.	Contentious cases (State A vs. State B)





i.	Compromis


ii.	Compromissory clauses


iii.	“Appellate”


iv.	Compulsory





b.	Advisory Opinions (here, consent to jurisdiction is not necessary; the case need only be categorized as a “legal dispute”)  States may not request advisory opinions; only the UN ans specialized agencies may do so.





(2)	Countries must consent to ICJ jurisdiction.





(3)	Manifestation of State Consent in Contentious Cases:





a.	After dispute arises, parties agree to submit case to ICJ through compromis (e.g. boundary cases).





b.	Compromissory Clause:  Provision in a treaty stipulating that disputes arising under that treaty will be submitted to ICJ.  Also known as advance submission.  It is becoming the primary method of getting a case before the Court.  (Currently, ca. 400 treatiesóof which US is party to ca. 100óhave this clause.)





c.	Compulsory:  Country can submit declaration under Art. 36 of ICJ Statute stating that it submits to compulsory jurisdiction.  Most controversial method of asserting ICJ jurisdiction.  





i.	Both states in a case must have their own optional clause declarations, with the dispute at hand falling into the intersecting area.





ii.	States have little reason to make this declaration, because they donít want to expose themselves to jurisdiction without reciprocity.  Also, some states may make a “predatory” declaration in order to bring another state with an optional clause into court, only to rescind their own declaration as soon as ICJ jurisdiction is established.





iii.	UK has optional clause (stipulating that only countries which have had a corresponding clause for at least 6 months can bring a suit against the UK).





iv.	US had an optional clause, with reservations (including the Connolly amendment, which stated that cases within US domestic jurisdiction will dismiss ICJ jurisdiction).  Rule of Reciprocity:  Any reservation used by a state as ashield can be used as a defensive sword by another country against the original to defeat ICJ jurisdiction.





Nuclear Test Case�tc "Nuclear Test Case" \l 1�


(Australia v. France)


(ICJ 1974)





Facts:  Australia argued that France had promised to stop conducting atmospheric testing of nuclear weapons and that this created a binding intíl obligation.


Issue:  Does the ICJ have the authority to decide whether a public (verbal) promise by a nation creates an intíl obligation?


Rule:  Determining whether a public statement by a nation constitutes an international duty is directly within the authority of the ICJ.
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