International Law and Domestic Law�tc "International Law and Domestic Law" \f C \l 1�
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THEORY AND GENERAL PRINCIPLES�tc "THEORY AND GENERAL PRINCIPLES" \f C \l 2�








Monism vs. Dualism�tc "Monism vs. Dualism" \f C \l 3�





Dualism:  IL and municipal law are two distinct legal systems, operating at different levels, and IL can only be enforced when incorporated or transformed into municipal law.  Dualism is the majority view (cf. Reid v. Covert, 1957)





Monism:  IL and municipal law are part of the same system, and there is no need to incorporate IL into municipal law.  Many monists are HR advocates (cf. Ger. Const., Art. 31:  Rules of custom trump German law).





monism�
dualism�
�



Germany (custom)�



US (extremely dualistic)�
�
Netherlands (treaty)�
Const. is supreme over treaties and customary law�
�
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TREATIES and AMERICAN LAW�tc "TREATIES and AMERICAN LAW" \f C \l 2�





Reid v. Covert�tc "Reid v. Covert" \f C \l 5�


(US Sup. Ct. 1957)


Black, J.





Facts:  Mrs. Covert was tried by a court-martial for the murder of her husband, a sergeant in the US Air Force, who was stationed at an airbase in UK.  Mrs. Covert was not a member of the armed services.  The Govít claimed that a court-martial was a necessary and proper means of carrying out the USís obligations under an intíl agreement made with UK.


Issue:  May Congress authorize the court-martial of civilian dependents accompanying servicemen overseas?


Rule:  Since treaties and laws enacted pursuant to them just comply with the Const., a civilian defendant may not constitutionally be tried by military authority since a court-martial does not meet the requirements of the 5th and 6th Amendments.








What, then, is the role of custom in US law?





ï	Custom is part of Federal, not state, Law (cf. Erie)


ï	US states are obliged to observe customary IL as though it were “federal common law.”


ï	There is a dialogue between courts and Federal govít (cf. Paquete Habana).








Domestic Law in Intíl Tribunals�tc "Domestic Law in Intíl Tribunals" \f C \l 3�





(1)	Intíl tribunals may interpret and apply municipal law if they wish.


(2)	A provision of domestic law may not be invoked as grounds for ignoring the requirements of IL.  Intíl courts are indifferent as to the method of enforcement in domestic courts.


NB  A provision of IL that may be in conflict with a constitutional provision does not release a state, internationally, from its responsibility under IL.  So, while a state (such as dualistic US) might not enforce the IL provision domestically, they may pay $$ for the breach of IL.  This is only true in a dualist system.








Hierarchy of Sources in US Law�tc "Hierarchy of Sources in US Law" \f C \l 3�:


[DBís view, not the view in the cb]





U.S. Constitution


[


Treaties   ==  Statutes


[


Custom


[


State Law





pQuery:	Is there a good reason in a democratic society for placing customary IL below treaties and statutes?





	ï	Constituency in a democracy doesnít vote for custom.





Garcia-Mir v. Meese�tc "Garcia-Mir v. Meese" \f C \l 5�


(11th Cir. 1986)





Proc. Hist.:  The district court had found that the long detention of a large number of undocumented aliens from Cuba was arbitrary, and a violation of customary IL.  


Issue:  If IL is the law of the land and it is the Presidentís duty to “take care that the law be faithfully executed,” (U.S. Const., Art. II, § 3), should the court refuse to give effect to IL because of a “controlling executive act”?


Rule:  The court, relying on The Paquete Habana, gave effect to an action of the Attorney General (Meese) authorizing detention of aliens although it accepted that such detention was in violation of IL.  The court held that the decision of the AG was a “controlling executive act” binding on the courts.  Although a violation of IL, the continued detention was not remediable in the circumstances by the courts.











Restraints on the Presidentís Art. II, § 2 Treaty-Making Powers�tc "Restraints on the Presidentís Art. II, § 2 Treaty-Making Powers" \f C \l 3�








(1)	Separation of Powers  (very limited)





Edwards v. Carter�tc "Edwards v. Carter" \f C \l 5�


(DC Cir. 1978)





Facts:  The US President returned the Panama Canal Zone to the Republic of Panama through the treaty process in accordance with Art. II, § 2.  Members of the House of Reps claimed that Art. IV, §3, cl. 2 gives Congress the exclusive power to convey to foreign nations any property owned by the US.


Issue:  Does the Const. give Congress the exclusive authority to dispose of US property so as to prohibit the disposition of such property by self-executing treaty?


Rule:  Art. IV, §3, cl. 2 does not give Congress the exclusive authority to dispose of US property and, thus, US property may be transferred to foreign nations through self-executing treaties.





(2)	Federalism  (sovereign states collected into a national unity)





Missouri v. Holland�tc "Missouri v. Holland" \f C \l 5�


(US Sup. Ct. 1920)


Holmes, J.





Facts:  US and UK entered into a treaty for the protection of certain migratory birds.  Pursuant to the agreement, Congress enacted a statute that prohibited the killing of migratory birds.  Missouri sued to prevent the game warden from carrying out the treaty, alleging that it was an unconstitutional interference with the rights reserved to the states by the Tenth Amendment.


Issue:  May the federal government, pursuant to its treaty-making power, regulate a subject area otherwise reserved to the states by the Tenth Amendment?


Rule:  A statute enacted pursuant to the federal governmentís treaty-making power which purports to regulate a subject-matter of national interest does not interfere with the rights reserved to the states under the Tenth Amendment.





(3)	Subject-Matter Limitations











Relation between Treaties and Statutes�tc "Relation between Treaties and Statutes" \f C \l 3�





p	Major limitation on Treaty Power:	


	Is the Treaty self-executing or non-self-executing?





ï	Self Executing Treaties do not need implementing legislation; once consented/advised by Senate, and ratified by President, it is in effect.


ï	Non-self-executing Treaties instruct the legislature to enact implementing legislation.  They canít be given effect by the courts in the absence of an act by the legislature.








How to tell if a treaty is self-executing:  





ï		The treaty will be specific and detailed about rights and obligations.  


ï		There is a presumption the treaty provisions are non-self-executing.


ï		In almost all other countries, all treaties are non-self-executing.


NB:  	There is substantial opposition from all three branches of federal government to having self-executing treaties.  


NB:	Only self-executing treaties are the law of the land.  But, internationally, there is no distinction in legal effect between the two types.  US is still bound.





Extradition Treaties:





(1)	Jurisdiction over indivs in another country must be acquired by means of a treaty.


(2)	Provisions of an extradition treaty are usually non-self-executing





US v. Alvarez-Machain�tc "US v. Alvarez-Machain" \f C \l 5�


(US S.Ct. 1992)


Rehnquist, C.J.





Facts:  Dr. Alvarez-Machain, a citizen and resident of Mexico, was indicted in the US as an accessory to the kidnapping and murder of a US Drug Enforcement Administration special agent (Dr. A-M allegedly medicated the agent to allow the kidnappers to torture and interrogate the agent further).  Unable to gain the Dís presence in the US through negotiations with Mexico, DEA officials arranged for the kidnapping of A-M from Mexico to stand trial in the US.  A-M claimed that the US courts lacked jurisdiction to try him because his abduction violated the US-Mexico extradition treaty.


Issue:  Where an extradition treaty is in effect between the US and another state, does the forcible kidnapping of the D to stand trial in the US prohibit the exercise of jurisdiction over the D?


Rule:  Provided that kidnapping is not prohibited by the terms of the extradition treaty, the power of a court to try a D for a crime is not impaired by the fact that the person had been brought within the courtís jurisdiction by reason of a forcible abduction.


Dissent (Stevens, J.):  The extradition treaty between the US and Mexico is a comprehensive document that intended to set forth exclusive rules on extradition.  The omission from this document of a prohibition against forcible abductions should not be construed to permit them, as customary IL has always recognized the inviolability of a nationís territorial sovereignty.








Conflict between Treaties and Legislation:  The Last-in-Time Rule:





(1)	Act of Congress vs. Treaty:  An act of Congress supersedes an earlier treaty or rule of law if:





a.	The clear purpose of the act is to supersede earlier rules and/or treaties (Rule of the Charming Betsy), or


b.	The act and the earlier treaty or rule cannot be fairly reconciled.  Disjunction between treaty and US law obligations is prevented where possible.











Whitney v. Robertson�tc "Whitney v. Robertson" \f C \l 5�


(US S.Ct. 1888)


Field, J.





Facts:  A treaty between the Dominican Republic and the US stated that no higher duty would be assessed upon goods from the DR than were assessed upon those of any other country.  P claimed this treaty provision was violated when the US allowed sugar from the country of Hawaiíi to be imported duty-free in return for special privileges.


Issue:  If legislation is inconsistent with a treaty, which will prevail?


Rule:  If legislation is inconsistent with a treaty, the most recent will control.





(2)	Treaty vs. Treaty:  The US may modify or repeal a treaty as it may any other legislation.  If a treaty contradicts an earlier treaty or legislation, the courts will try to interpret them in a manner that gives effect to both.  If that is not possible, the most recent law will control.





Disjunction:  If the US enters into a treaty or legislates in a manner inconsistent with its obligations under a prior treaty, the US remains under intíl obligation under the prior treaty, but because of the last-in-time rule, the US is not bound the enforce the prior treaty domestically.  The offended state may seek remedy from the executive, from IL, or may institute sanctions.





Goldwater v. Carter�tc "Goldwater v. Carter" \f C \l 5�


(DC Cir. 1979)





Facts:  Without seeking the Senateís advice, President Carter gave notice of termination of the Mutual Defense Treaty with the Republic of China (Taiwan).  


Issue:  May the President unilaterally terminate a treaty that contains an explicit provision for termination by either party?


Rule:  When the Senate, when consenting to a treaty, does not include a provision requiring the Senateís consent to a notice of termination, the President is empowered to unilaterally terminate the treaty in accordance with its terms.





Goldwater v. Carter


(US S.Ct. 1979)





Facts:  See above.  The High Court granted cert.  In a memorandum decision, the Court vacated the judgment of the court of appeals and remanded to the district court with directions to dismiss the complaint.


Issue:  may the Court consider the issue presented by Congressí claim that congressional approval is required in order to effectuate the presidentís decision to terminate the Mutual Defense Treaty?


Concur 1 (Powell, J.):  A dispute between Congress and the president is not ripe for judicial review until each branch has acted to assert its constitutional authority.  If this case were ripe for judicial review, the Court would not be prevented from considering the issue as the case does not involve a nonjusticiable political question, but rather concerns only the constitutional division of power between Congress and the president.


Concur 2 (Rehnquist, J.):  Because this case involves the authority of the president in the conduct of our countryís foreign relations and the extent to which Congress is authorized to negate the action of the president, this case presents a “political question,” and therefore, is nonjusticiable.





(3)	Treaty vs. Domestic Law (incl. State Law):  A treaty that becomes effective as law supersedes any preëxisting, inconsistent provisions of domestic law, provided that the later treaty is self-executing.








Methods for Creating International Agreements and Obligations in US�tc "Methods for Creating International Agreements and Obligations in US" \f C \l 3�:





(1)	Treaties.  Approx. 20 per year.  


	Requires advice/consent of 2/3 of Senate and ratification by President.





(2)	Congressional-Executive Agreements.  Approx 1-2 per year.


	Requires approval of 1/2 of House and 1/2 of Senate and ratification by President.


	Examples:  GATT, WTO





a.	Creation:  The President can create an executive agreement with the joint approval of both houses of Congress.  Therefore, Congress controls Congressional-Executive agreements to the same extent that it controls treaties.


b.	Legal StatusóSupreme Law of the Land:  Executive agreements have the same legal status as treaties and supersede any inconsistent prior legislation or treaties.


c.	Advantages over Treaties:  Executive agreements take less time to promulgate.  They can be submitted to both houses of Congress simultaneously and become effective on the date that the President signs them.


d.	When used:  Executive agreements are used in lieu of treaties in cases where the treaty process may be unlikely to produce the desired result or ratification.


e.	National Commitment Agreements:  The President is required to obtain the approval of Congress for any agreement that involves the financial or military resources of the US.





(3)	Executive Agreements.  Approx 500 per year.


	Pursuant to existing legislation or treaty, or


	Non-self-executing, or


	Art. II powers to make war (as Commander-in-Chief) and to recognize countries.


	Example:  The agreement to create the US-Iran Claims Tribunal





a.	Power to create:  Although the Const. does not specifically grant the power to create executive agreements, they have now become an accepted alternative to treaties.  The President, on his own authority, may make an intíl agreement dealing with any matter that falls within his independent powers under the Const.  


b.	The president can make some agreements without the approval of either house of Congress.  Generally, these are agreements that deal only with powers that are exclusively incident to the executive power (Art. II of the US Const.).  This includes the resolution of intíl claims, establishment of diplomatic relations, and determination of public policy with regard to acts of foreign governments.


c.	Exception:  A later self-executing Executive Agreement is invalid if it conflicts with an earlier statute.  The 4th Cir. says that the President does not have the power to change law.











Dames & Moore v. Reagan�tc "Dames & Moore v. Reagan" \f C \l 5�


(US S.Ct. 1981)


Rehnquist, J.





Facts:  Pursuant to an agreement between the US and Iran releasing the Americans held hostage at the American Embassy in Teheran, the President issued an executive order that nullified the attachment of all Iranian assets and suspended all legal proceedings involving US parties against Iran.  Dames & Moore, who had contracted with the Atomic Energy Organization of Iran and was owed money for services performed under that contract, sought injunctive relief, claiming that the Presidentís actions were beyond his constitutional powers.


Issue:  May the president issue an executive order that authorizes the suspension of claims in American courts?


Rule:  While there is no statutory provision that expressly authorizes the presidentís suspension of claims in American courts, it is established practice that the president may extinguish claims of US nationals against foreign countries by executive agreement.
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BASES of JURISDICTION�tc "BASES of JURISDICTION" \f C \l 2�








Powers that a State can Exercise�tc "Powers that a State can Exercise" \f C \l 3�





(1)	Jurisdiction to prescribe rules governing transactions, behavior, etc.





(2)	Jurisdiction to adjudicate a case.





(3)	Jurisdiction to enforce both rules and judgments of courts.








Principles of Jurisdiction�tc "Principles of Jurisdiction" \f C \l 3�





(1)	Territory Principle:   





a.	A state may exercise jurisdiction over all persons or things within its borders.  


b.	A state may also exercise jurisdiction over persons or things not within its borders that have a direct and not overly tenuous effect on matters within its borders.





US v. Aluminum Co. of America (ALCOA�tc "US v. Aluminum Co. of America (ALCOA" \f C \l 5�)


(2d Cir. 1945)


L. Hand





Facts:  Aluminum Limited, a Canadian corp formed to assume control of Alcoaís properties outside the US, was charged with a violation of the Sherman Act (anti-trust).  Limited had entered a cartel with five European aluminum producers, the six agreeing to charge each other royalties for individual production above pre-set quotas.  Each companyís imports into the US were to be counted toward the fulfillment of the quotas.


Issue:  May a stateís jurisdiction extend to foreign economic activity, conducted outside its territory by foreign nationals, the negative impact of which is felt in the domestic economy?


Rule:  A state may exercise jurisdiction over parties whose conduct outside its borders causes significant economic consequences within its borders, regardless of the nationality of the actors.  





(2)	Nationality Principle:





a.	Natural persons:  A state may exercise jurisdiction over its citizens if public interest so requires, even if the citizen is residing abroad (e.g. filing of tax returns).


b.	Legal persons:  A state may generally exercise jurisdiction over corps organized under its laws, nut not over corps that are merely owned or controlled by nationals of that state.


c.	Nationality of victim:  Although disputed, statutes giving a state extraterritorial jurisdiction based on a crime victim possessing its nationality are typically recognized.  Query:  What about tort victims?





(3)	Protective Principle:  A state has an interest in protecting itself against persons or acts that threaten its existence or its proper functioning as an independent, sovereign state.





(4)	Universal Principle:  Certain actions are so universally prohibited (jus cogens) that all states have an interest in exercising jurisdiction to defeat them.  (Cf. prohibition on derogation from jus cogens treaty provisions.)








Status of Jurisdiction in IL�tc "Status of Jurisdiction in IL" \f C \l 3�





Conflicts in intíl jurisdiction often arise when two countries each claim jurisdiction over the case using one of the above principles.  For example, Country A might use the nationality principle to gain jurisdiction over its nationals abroad, while Country B might claim jurisdiction over those same persons based on the territorial principle.





(1)	Lotus Case::  BOP assigned to France to get jurisdiction if challenging Turkeyís exercise of jurisdiction as a violation of IL.  Query:  is this still good law?  States have increasingly had to demonstrate jurisdictional validity for actions taken beyond their borders.





(2)	Balancing of Interests Test:  Although a state could exercise jurisdiction, is it reasonable to do so?  Restraint is the notion of jurisdiction.








Extradition�tc "Extradition" \f C \l 3�





Definition:  The surrender of an indiv accused or convicted of a crime by the state within whose territory he is found to the state under whose laws he is alleged to have committed, or been convicted of, the crime.  Problems arise when the crime was not committed in the territory of the state requesting extradition (cf. Demjanjuk case).  





A country is usually under no obligation to extradite its own citizens.  [DB: US will usually freely extradite its own citizens, in effect sending them into “forced exile.”]





Originally, extradition was at the discretion of the sovereign; today, it is a process governed by treaty.  The process in the US:





ï	Request.


ï	Bench warrant for arrest issued by magistrate (not Art. III judges) upon finding of probable cause.


ï	Writ of habeus corpus is only method of review.


ï	Rule of Non-inquiry:  no inquiry about whether the indiv will receive a fair trial in the courts of the country requesting extradition (this is a negation of the European HR rule as applied in the Soering case).





Legal Requirements:





(1)	Double criminality:  Must be a crime in both the requesting and the asylum states.  Difficult problems arise when the act committed by the fugitive is punishable in the requesting state but not in the asylum state.





(2)	Specialty rule:  Person can only be charged, tried and convicted of crimes for which extradition is sought.





Political Offense Exception:





No extradition for political offenses (exception:  US-UK Supplemental Extradition Treaty of 1985.  The quid pro quo, however, is that the US can make a limited judicial inquiry into whether the D will get a fair trial in the UK.  Focus:  IRA irregulars in N. Ireland).  





Test for a Political Offense:





ï	Active position of revolt against the government.


ï	Legitimate liberation movement.


ï	Crimes against state and state actors, not against civilians.





Death Penalty Exception:  Many treaties have this exception.  With the US, this raises federalism questions because the Depít of State canít promise a waiver of the death penalty when requesting extradition of an indiv from abroad to the US, only the state attorney general can promise such a waiver.  





When fighting extradition/rendition:  Make sure you have a stay of judgment from a district ct. to prevent the US govít from putting the D right on a plane and “renditting.”
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FOREIGN SOVEREIGN IMMUNITY�tc "FOREIGN SOVEREIGN IMMUNITY" \f C \l 2�








Foreign Sovereign Immunity�tc "Foreign Sovereign Immunity" \f C \l 3�





Originally, jurisdictional immunity of sovereign states was absolute.  But, as states have become increasingly involved in intíl commercial activity, limitations on state immunity have developed. 





Absolute Sovereign Immunity:





This form of immunity is based on the fundamental idea that all states are equal and that one sovereignís rights could not be judged by the courts of another sovereign.





The Schooner Exchange v. McFaddon�tc "The Schooner Exchange v. McFaddon" \f C \l 5�


(US S.Ct. 1812)


Marshall, C.J.





Facts:  A French warship, the Balaou, was forced by bad weather to enter the port of Philadelphia where it was libeled by two American citizens who alleged that the ship was in reality the schooner Exchange, a merchant vessel wrongfully seized and confiscated on the high seas by the French government.


Issue:  What is the nature of a nationís jurisdiction within its territory?


Rule:  The jurisdiction of a nation within its territory is exclusive and absolute.  It is susceptible of no limitation not imposed by itself.





Restrictive Sovereign Immunity:





Tate Letter�tc "Tate Letter" \f C \l 5�


(Depít. State Bull. 1952)





There is a difference between the state acting qua state (jus imperii) and the state acting as a “private” or “commercial” party (jus gestiones).  This distinction brought about the idea of restrictive sovereign immunity.  Whilst the jurisdictional immunity of a sovereign state is still recognized for public acts, it is no longer recognized for private commercial acts.  (There is a strong trend among nations toward recognizing this commercial restriction to state immunity.)





FOREIGN SOVEREIGN IMMUNITIES ACT�tc "FOREIGN SOVEREIGN IMMUNITIES ACT" \f C \l 5�   (1976)


(28 U.S.C. § 1602 et seq.)





The FSIA is based on the Federal Tort Claims Act.  It is a screen for jurisdiction over a foreign sovereign in US courts.





Section 1604:  “Immunity of a foreign state from jurisdiction.”  A foreign sovereign is presumed to be immune from suit in both federal and state courts.  BOP on plaintiff to show that one of the exceptions or waivers to immunity applies.  The exceptions are found in § 1605.











Argentine Republic v. Amerada Hess Shipping Corp�tc "Argentine Republic v. Amerada Hess Shipping Corp" \f C \l 5�.


(US S.Ct. 1989)


Rehnquist, C.J.





Facts:  United Carriers, a Liberian corp, chartered its oil tanker “Hercules” to Amerada Hess, also a Liberian corp.  Amerada Hess used the Hercules to transport crude oil from Alaska to the US Virgin Islands for processing.  On its return trip, the ship was bombed by Argentinean air forces in the midst of the Falklands/Malvinas War with UK.  The ship suffered extensive deck and hull damage, and was scuttled soon thereafter.  The Liberian corps sued Argentina in the US dist. ct. to recover damages.


Issue:  Does the FSIA provide the sole basis of jurisdiction over a foreign state in US courts?


Rule:  By explicitly stating in the FSIA those instances under which a foreign state may be sued in the courts of the US, Congress clearly intended to grant immunity in those cases involving alleged violations of IL that do not come within one of the FSIAís exceptions.  The FSIA therefore constitutes the sole basis of jurisdiction over a foreign sovereign in US courts.  Where, as here, the cause of action does not fall within one of the stated exceptions of the FSIA, the foreign sovereign remains immune to suit in the federal courts of the US. 





Section 1605:  “General exceptions to the jurisdictional immunity of a foreign state.”  


(a)	A foreign state shall not be immune from the jurisdiction of courts of the US or of the States in any caseó





(1)	in which the foreign state has waived immunity either explicitly or by implication.  Methods of waiving personal jurisdiction objections:





ï	by treaty (rare)


ï	by contract (especially arbitration clauses)


ï	by appearance (must enter a limited appearance)


ï	by counterclaim


Query:  is there an implied waiver when a foreign sovereign has been accused of jus cogens (reprehensible, universal) offenses.





(2)	in which the action is based on a commercial activity.  This sub-section looks to the nexus between the cause of action, the nature of the commercial activity and the relation to the US.





ï	commercial activity in the US by foreign state;


ï	act in the US connect to foreign stateís commercial activity elsewhere;


ï	act outside the US in connection with foreign stateís commercial activity elsewhere that has a direct effect in the US 


	(NB:  donít have to show “foreseeable and substantial” effect, only “direct” effect)

















Republic of Argentina v. Weltover, Inc�tc "Republic of Argentina v. Weltover, Inc" \f C \l 5�.


(US S.Ct. 1992)


Scalia, J.





Facts:  Argentina backed national commercial debts with bonds which they couldnít pay upon maturity.  Creditors wouldnít accept Argentinaís unilateral bond rescheduling.


Issue:  When is a foreign sovereign acting “in connection with a commercial activity such that it may be sued in the courts of the US under the FSIA exceptions?


Rule:  When a foreign government acts not as a regulator of a market, but in the manner of a private player within it, the foreign sovereignís actions are “commercial” within the meaning of the FSIA.  The purpose for which the foreign entity undertakes the commercial transaction is irrelevant for this inquiry.





(5)	of tort in which money damages are sought against a foreign state for personal injury or death, or damage to or loss of property, occurring in the US and caused by the tortious act or omission of that foreign state or of any official or employee of that foreign state while acting within the scope of his office of his office or employment, except:





(A)	when the exercise or performance or failure to exercise or perform a discretionary function regardless of whether the discretion be abused. 
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ACT of STATE DOCTRINE�tc "ACT of STATE DOCTRINE" \f C \l 2�








FSIA�
ACT OF STATE�
�
�
�
�
ï  Jurisdictional�
ï  Merit-based�
�
ï  Mandated by IL�
ï  Not mandated by IL�
�
ï  Always raised by D�
ï  Can be raised by either P or D�
�
ï  Exceptions:  § 1605(a)�
ï  Exceptions:  2d Hickenlooper Amend.; Treaty�
�






Act of State Doctrine�tc "Act of State Doctrine" \f C \l 3�:





Definition:  US courts will not scrutinize the actions of foreign governments that are alleged to be in violation of IL.





Self-Restraint:  The Act of State doctrine is not a rule of IL, but a rule of self-restraint.  Therefore, the US is not obligated to apply the doctrine and may give the doctrine effect even if the foreign stateís action does not really fall under it.  





Invoked unless expressly not applicable:  The courts will apply the Act of State doctrine in cases where the Executive branch has not indicated it should not apply.





Exceptions:





(1)	Commercial transactions.  This includes actions by branches of governments that possess only commercial rather than governmental authority.





(2)	Treaty violations.  When a foreign state violates a treaty between it and the US.





(3)	Counterclaims.  





Banco Nacional de Cuba v. Sabbatino�tc "Banco Nacional de Cuba v. Sabbatino" \f C \l 5�


(US S.Ct. 1964)


Harlan, J.





Facts:  Cuba nationalized a Cuban sugar company owned by US nationals in retaliation for the USís reduction of a sugar import quota.  An American company contracted to buy sugar from the Cuban government, but after receiving the shipment, paid the former American owners.





Issue 1:  Does the Act of State doctrine apply to acts of state that violate IL?


Rule 1:  The judicial branch will not examine the validity of a taking of property by a foreign government within its own territory in the absence of a treaty of other legally controlling principles even if the taking is alleged to be a violation of IL.





Issue 2:  Is the Act of State doctrine applicable in the absence of its specific invocation by the Executive branch?


Rule 2:  The Act of State doctrine applies in cases where the executive branch has not indicated that it should not apply.





Dissent (White, J.):  The courts have a duty to resolve controversies in accordance with intíl justice and are therefore obligated to inquire into all cases where there is a possible violation of IL, even if there is no clear consensus in the intíl community on the issue at hand.





Second Hickenlooper Amendment:  In response to the majority opinion in Sabbatino, Congress said that this Amendment bars the application of the Act of State doctrine to cases involving claims of property.





Rule:  No court in the US shall decline, on the ground of the federal act of state doctrine, to make a determination on the merits of a claim to title to property asserted by any party, including a foreign state, based upon a confiscation or other taking by an act of that state in violation of IL.





Requirements:





(1)	Expropriated property must come within the courtís territorial jurisdiction.


(2)	The act of the expropriating nation must be in violation of IL.


(3)	The asserted claim must be a claim or title or other right to property.





Presumption:  The courts should presume that the act of state doctrine should not be applied unless the president has stated that it is needed to protect foreign policy interests in a particular case.





Exceptions to Amendment:  This amendment is not applicable in cases where:





(1)	The act is not contrary to IL;


(2)	The foreign state has a claim to property pursuant to an irrevocable letter of credit; or


(3)	The president has determined that the act of state doctrine is required.





Bernstein Exception to the Act of State Doctrine:  A court may admit evidence of wrongdoing on the part of a foreign government if the foreign acts are particularly heinous.  However, it may not declare the foreign governmentís acts invalid on that ground.  Generally, the court can hear a case if the Executive branch (through the Depít of State) says itís OK.  The cb doesnít say anything about the seriousness of the act for allowing Bernstein exception cases.  It is a separation of powers issue.  It is also a method for the executive branch to apply the 2d Hickenlooper Amendment beyond property takings cases, but the application is not necessarily conclusive.








Diplomatic Immunity�tc "Diplomatic Immunity" \f C \l 2�





Diplomatic Representatives:  Virtual Immunity





(1)	Generally:  diplomatic agents of a foreign state have long been viewed as immune from the operation of municipal law.  The primary reason for this is that states should not be hampered in their foreign relations by the arrest or subpoena of their diplomatic agents.  The US also subscribes to this practice to prevent retribution against its diplomats by less-than-friendly regimes in foreign countries.





(2)	Vienna Convention on Diplomatic Relations (1961).  Declares that a diplomatic agent has the right of immunity unless expressly waived.  NB:  The diplomatic immunity belongs to the sending state, not to the individual, so the state can decide whether to strip its own diplomatís immunity.





Consular Officials:  Functional Immunity.  Governed by the Vienna Convention on Diplomatic Relations (1963, two years later than the diplomatsí version).  








Immunities of International Organizations�tc "Immunities of International Organizations" \f C \l 3�:





Like states, intíl orgs need immunities to carry out their official functions without the interference of the host countryís domestic courts.  Unlike states, however, intíl orgs do not have a long history of recognized sovereign authority or immunity.  This sometimes results in a reluctance by some domestic authorities to recognize the immunity of intíl orgs and their agents.





Representatives to Intíl Orgs:  Representatives of the UN enjoy a full range of immunities when acting in their official capacity.  In practice, the US has limited the immunity of some representatives to a 25-mile radius of the UN against the wishes of the diplomatsí home states.
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