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 CONTRACTS II—B. Adler—Spring 1997
I. The Doctrine of Promissory Estoppel—If a party reasonably relied to his detriment on another’s promise (which lacked consid), damages shall be measured by the value of the loss incurred by reliance, not by the value of the promise.  PE is about det reliance, not about what was promised. Ad says that PE is stupid—if there’s a doctrine of PE then it automatically becomes reasonable to rely on a promise w/o consid; PE creates the reasonableness (See Williston, p. 811).  Circular—you could then argue that there’s no need for consid because PE does exist.  Given that we do live in a world of consid, however, does it ever make sense to compensate the promisee because she reasonably relied to her detriment on a promise given w/o consid?  (Ad says you might be able to justify PE in cases of people who don’t understand the doct of consid—might be an exception there).  See Perspectives pp. 222-3—says it’s not really about reliance any more.  Rest 90—“as justice so requires” gives you a lot of leeway.         

A. The Dev. of PE as a Substitute for Consideration—Hypo: S wants Ad to skip work on Sat. and help him out with roof—tells Ad “I’ll give you $1000 if it rains.”  Ad relies on S’s promise and decides to skip work.  It rains.  Under PE, Ad is not entitled to the $1000 but to whatever his lost wages were.  Even though S intended and hoped that Ad would skip work, it doesn’t provide consid in the traditional sense because S didn’t extract a promise from Ad in exchange for his promise of $1000.  (Would be different had S said “If you promise to skip work on Sat, I promise to give you $1000 if it rains.”)

1. Family Promises—Ricketts (806): Ricketts promises Katie $2000 because he doesn’t want her to have to work.  Court upholds the promise even though no consid b/c Ricketts intentionally induced Katie “to alter her position for the worse on the faith of the note being paid when due.”  Court talks about equitable estoppel, not promissory estoppel.  In class—may be more reas. to rely on a promise w/o consid when given by a relative than in other circs. 

2. Promises to Convey Land—Greiner (812): Told her son she’d give him land if he moved back home.  Didn’t extract a promise from her son to move; again, no consid in the trad sense.  Maybe could characterize this as a unilateral K case—mom was inviting acc by perf.  Counterargument: mom might say that she wasn’t trying to promise him anything or induce him to do anything—just kind of mentioned that the land would be there should he decide to return.  Court held under old Rest. 90 (814) that Frank was entitled to the deed.

Charitable Subscriptions—Allegheny College (816): Johnson wrote letter promising a gift.  College promises nothing in return, but J did stipulate that the money was to be used for a fund in her name to educate students preparing for the ministry.  Seems like there’s consid, but J’s estate is arguing that the promise was gratuitous, given regardless of whether or not the school agreed to name the fund after her (like Ad sending a check to Microsoft with the stip that “from now on Microsoft will be known as the Adler Foundation”—the check will obviously be cashed anyway). Cardozo said that the promise was supported by consid because the school accepted her $1000 as a payment on account and thus clearly accepted her offer and agreed to be bound by her terms (and she/her estate was in turn bound to give the rest of the promised $).  Dissent says no off, no acc, no K—simply a gift, or at best an offer of an imposs unilateral K.  (Thinks the first $1000 had no bearing on the later $5000, and the requested acts were a catch-22; they couldn’t perform them till after her death, but at her death the offer lapsed).

3. Promises of a Pension—Feinberg (823): Feinberg was promised a monthly pension when she retired as a reward for past work (no consid).  She retired 2 yrs later and received pensions for a while, which then stopped.  Detrimentally relied on the promise—she retired early because of it.  Once she stopped working there was no way she could just pick up employment at the same level somewhere else—obsolete skills, no seniority, etc.  (Note she got ben-of-barg damages—the promised pension—but reliance damages would have been her salary from when she quit till when she got sick).  Like Ricketts in that if she could have gotten her job back immediately and with no trouble, there would have been no detrimental reliance.  Her getting sick has no relevance whatsoever—with or without the promise she wouldn’t have been able to work when she was sick.  If her illness was the only detrimental reliance, she might have lost.  (Contrast w/Ricketts in that there the promisor was grandpa and not the employer.  Katie lost her job, whereas here you could argue that F was claiming she lost a right the employer hadn’t ever granted her: an absolute right to work for the company.  The employer had a perfect right to fire her at any point—didn’t promise to keep her working for any set period of time.  Can’t automatically assume that she absolutely would have been able to keep this job.)          

4. Construction Bids—SC sends C a bid in exchange for nothing—no consid.  But C can argue that he’s now bound to do the project for the low price made poss by the SC’s low bid—detrimentally relied on SC’s promise.  Arguably, not really a “promise” but merely an offer that’s never formally accepted.  Here, PE makes the offer enforceable by supplying implicit acceptance.  PE has thus expanded to treating mere offers as containing implicit promises.  Ad thinks this expansion of PE to include implicit terms is going too far.

a) James Baird Co. (830)—SC makes mistake, C receives notification only after he’s submitted a bid which turns out to be successful.  Held that Rest. 36 governs b/c SC withdrew offer before it was formally accepted, so no K.  Maybe C should have known not to rely on SC’s price b/c it was ridiculously low.  Court says PE simply doesn’t apply.  Unlike Drennan, this court explicitly rejects the idea of the situation being like an option K.    

b) Drennan (834)—Links Rest. 45 w/ Rest. 90 to justify holding (see p. 837), sort of like the pumpkin hypo.  SC makes offer, and C creates an option to accept by submitting the bid [tendering part perf].  If C wins the job, C is obligated to use SC’s bid.  If C doesn’t get the job, no harm done.  BUT—when pumpkin searcher begins perf, he’s under no obligation to finish.  Here, when C begins perf he is obligated to use SC’s bid should he win the job.  If Rest. 45 analogy were perfect, C would not be bound to use SC—but he is.  Nature of an option is that it binds one side and not the other, but here both sides are bound (C bound to use SC; SC bound to do the work).  Ad says that if it’s in fact a 2-sided K, you can’t call it PE as this court is doing—PE estops one side from doing something.  Traynor is establishing a K—not using PE!  In terms of damages, it generally matters whether the case is called PE or K—if PE you’ll only get det. reliance but if it’s treated as a K you’re entitled to ben-of-bargain (although sometimes they work out to be the same).    

Restatement 87: Option Contract (838)

B. PE as an Alternative to Breach of Contract

1. Goodman (Emerson Radio) (844)—If P thought distrib/middleman could speak for mfr, would have been just like Hoffman.  Here the court awarded reliance damages.  B&B say the distrib didn’t have power to promise anything—no deal to be made in this context.  Had distrib been mfr’s agent, that would have been a real promise.  Simply made a representation—not a promise or an offer that “the franchise is yours.”  B&B basically say it’s a torts case because it’s not a PE case, although they never say why it’s a torts case!  Ad thinks it’s a PE case—says it would only be a torts case (neg misrep) if the retailer really believed the distributor had the authority to speak for the mfr (which the retailer didn’t).  Ad says that, ironically, it was the distrib who det. relied on the mfr.  The distrib probably really believed the franchise was coming, and good reasons to argue that the mfr should bear the mistake.

2. Hoffman (846)—“Give me $18,000 and I’ll give you a franchise.”  Hoffman gets it and they tell him too bad.  This is a straightforward Sec. 45 case (Ad says also a sec 87 case).  Red Owl says no real offer—lots of terms missing.  But terms are merely gaps which can be filled by the court, and arguably RO has breached an agreement to agree.  Unclear why this is PE—RO didn’t promise anything; simply made an offer.  If it’s a real K, why aren’t damages ben-of-bargain?  Unforeseeability—like Dempsey; no way to know what H’s profits would have been.  Court did take into account what H lost by selling his old business for less than it was worth—lost profit from that sale is the det. reliance.

3. Restatement 90: Promise Reas. Inducing Action or Forbearance (857)—In Ricketts, grandfather wanted her to quit.  In Feinberg, employer was indifferent to whether or not she stayed.  But Rest 90 says the key is whether the promise was reasonably expected to induce reliance, regardless of what the motivation behind it is.

C. Some Modern Applications and Limits of PE

1. Promise

a) Blatt (867)—(Order of Coif case) Reliance wasn’t real—Ad says his sort of detriment is not definite and substantial.

b) Spooner (871)—(Company bonus) There’s no promise!

c) (Restatement 21) (726)

d) Ypsilanti cases (875, 885)—Ad says not a difficult case—not a promise but a threat.  No promise was breached.

2. Reasonable Reliance—Alden (892): Still had a chance to back out after estate reneged—it’s her own fault she continued to rely.

Injustice of Nonenforcement—Cohen cases (896, 902): Arguably, each accepted promises so it was a full K—offer, acc, consid.  But—court says promises of confidentiality are not the sort of promises that are considered to be legally enforceable.  But, then, how can the court justify the case on PE grounds?  PE requires you to reasonably rely to your detriment!  How do you reasonably rely on something generally believed not to be binding?? 

II. Performance—the hard cases are not when an explicit term of performance has been violated, but an implicit one.

A. The Implied Duty of Good Faith Performance

1. Commercial Leases—Hypo: Ad will pay Georgia $1000/mo min, plus a percentage of the gross revenues up to $15,000/mo.  G didn’t contract w/Ad for the hours he’d work—court would probably find for Ad if he cut back on his hours somewhat.  Hypo #2: Ad starts selling cheaper bikes to reduce his revenues (but not profits) so as to reduce the amt he needs to pay to Georgia. Might not meet the good faith req—could view this as changing the nature of his business (NY Cent IW).  Arguably, G should have contracted for %age of profits, not revenues.  (But she might have knowingly assumed this risk if she was desperate to rent the space).  If there’s a legit business reason for Ad to do this, probably okay.  What if he deliberately reduces his own profits for the sole purp of paying her less?  This almost certainly fails the good faith test. 

a) Goldberg (921)—Held that tenant’s contracting to base a part of rent on %age of gross receipts was implicitly “a promise to use reas. efforts to bring profits into existence.”  Can’t divert business for the sole purp of driving down receipts below the mark where you can break the lease.   

b) Tailored Woman (923)—Court says okay to move the furs out of the gross-revenues rooms.  Maybe there’s a legit business reason for doing so (unlike Ad hurting his sales for the sole purp of cutting his rent).  If you’re paying more rent in the new location, you’ll probably win.

c) Stop & Shop v. Ganem (930)—Lessee was free to shut down the store as long as it kept up the rent, and also to open other stores.  Court implies that it might be diff. had there been evid. of bad faith.

2. Employment Contracts—Linesman Hypo: Ad has awful employment hist; Robin hires him on an “at will” basis.  Pure at will (ie, not even a duty of good faith) would mean he could be fired for any reason whatsoever (bad haircut).  What she’ll say every time, though, is that “I fired you b/c you were a bad linesman.”  Traditionally, cts. held you could fire an “at will” employee for good/bad/no reasons.  Now, qualified by an implicit duty of good faith.  W/o duty of good faith, not a K in any meaningful sense—just creditor/debtor relationship.  Some jurisdictions impute the “for cause” term—unclear if deliberately contracting around it (explicitly saying that you agree to be fired for any/no reason) would hold up in one of those courts.  Might be held to viol pub. policy. 

a) Monge (938)—Held that even in a case of at-will employment, you can’t fire someone for bad-faith/malicious/retaliatory reasons—says that doing so is a breach.  Says this rule affords the employee stability, doesn’t unduly interfere w/employer’s rights, and is good pub. policy.  

b) Murphy (943)—P asserts that in all employment Ks the law requires employers to deal with employees fairly/in good faith.  Maj rejects this—says in some circs a duty of good faith may be implied, but not if it’s inconsistent w/other terms of the contractual relationship, which it would be here—“at will” means an employer has unfettered right to terminate an employee at any time.  Dis said nobody would have willingly contracted to be fired for doing something he was told to do, but Ad said that that was entirely possible.  In the hypo, so desperate for work he just might have.  Ad says that even if this is a good reason for claiming that an exception to firing at will applies, there are all sorts of other reasons that would be equally compelling.  Dif between whether or not an employee was fired for a legitimate reason versus whether or not the employee should have a chance to go to court to show that he wasn’t fired for a legitimate reason.  The whole point of at will employment is to save the employer the burden of trying to prove she had a good reason for firing the employee when the employee claims otherwise. (Maybe if employee was claiming something extremely specific, might be an exception).

Texaco v. Pennzoil (951)—Court says it’s for the jury to decide whether or not they had agreed to be bound.  If so, bound to a duty of good faith in the terms of their agreement.  We don’t want to force people to negotiate in good faith unless they’ve already agreed to agree.

B. Implied and Express Warranties—(disregard written/oral distinction for these hypos)

1. Express Warranties: UCC 2-313: Exp. W. by Aff, Promise, Des, Sample (963): These balls retain their bounce “great”—is “great” a descrip/aff under 2-313? The more specific a promise is, the more likely he is to be making a promise that will be relied on as part of the bargain

2. Implied Warranty of Merchantability and Fitness for a Particular Purpose: Under 2-316, have to mention merchantability or “as is” in order to exclude a warranty of merchantability (2-314).  Harder to do this than disclaim a warranty of fitness for a partic. purp (2-315).  This makes sense—far fewer cases in which people would be willing to buy stuff that’s not fit for anything rather than just not fit for a certain use.

a) UCC (956)

(1) 2-314: Implied Warranty; Merchantability; Usage of Trade

(2) 2-315: Implied Warranty; Fitness for Particular Purpose—eg Ad knows the balls will be used for a clay tourn and knows these balls are fine on other surfaces but disastrous on clay, but doesn’t say anything.

(3) 2-714: Buyer’s Damages for Breach in Regard to Accepted Goods

3. Express Disclaimers of Warranty

UCC 2-316: Exclusion or Modification of Warranties (979): Bert signs sheet that he agrees to buy balls as is/with all faults.  Balls turn out to be worthless for all purposes.  Might have recourse if Ad had verbally assured B before buying that he “never had an unhappy customer.”  Arguably, this might fall in the 3(a) “unless circs ind otherwise” exception and constitute a verbal ass. that the balls were at least merch (if not for a partic purp.)  2-316(1) deals w/conflicting terms/inconsis.  Presumption in favor of not negating the warr when ambig.  But—sub to PER.  If you mean to disclaim any prior verbal warranties you should say so, or make it clear that the final writing is completely integrated.

4. Altered hypo: Dennis doesn’t specify what he needs the balls for; Ad makes no statements whatsoever about their quality but disclaims all warranties.  Balls are worthless.  Den probably doesn’t have an action under K law, but might under tort law (fraud/cons. protection laws) if Ad knew the balls were worthless (as opposed to really not knowing if the balls were any good).  Under K law, could say Ad violated good faith req; point is that tort and K claims sometimes overlap   

III. Breach
A. Prospective Nonperformance

1. Anticipatory Repudiation—When you repudiate early, you do so in order to minimize the other guy’s reliance and the risk you’ll get sued and/or damages you’ll have to pay.  If this weren’t the case, would be no incentive to repudiate sooner rather than later; waste of time, resources, effort. (Nanina painting hypo)

a) Albert Hochster (984): Had the new job started right when the old one would have, might not have been any damages.  Court says it’s a breach the moment one party backs out, but presents alternative arguments.

Hypo: Ad promises to sell you Van Gogh for $8M; you later find out it’s worth $10M. He burns it.  Why shouldn’t you be able to sue him now (other than interest reasons if you weren’t supposed to get the painting for sev. months)?  The irreversibility of the breach isn’t really the point; point is P should be allowed to try to get new work, mitigate damages ASAP.     

b) Harrell v. Sea Colony (987)—SC argued that the $5000 was liq. dam—court says this is nonsense.  H didn’t repudiate; he just asked if he could be let out. Had the court ruled the other way, arguably the damages might have been zero: 1) Neri-type argument, or 2) rejecting the $5000 as liq. dam (maybe would fail the 2-part test).     

c) UCC (993)

(1) 2-610: Anticipatory Repudiation

(2) 2-611: Retraction of Anticipatory Repudiation

2. Adequate Assurances of Performance:  What if buyer can’t provide ad assurance?  Seller has the right to be insecure—but then, that’s the deal!  Agreeing to accept payment 30 days after deliv, presumably for a better price, is a risk the seller is agreeing to take on—it’s a risk every creditor takes.

a) Scott v. Crown (994)—Sea Colony hypo: H sends ass. to SC that he’ll be able to come up with the money.  2-609 might not be applic b/c SC isn’t really insecure—insecure w/H, but not in general (b/c they know they’ll get their money).  In Scott, seller really did become insecure, but screwed up because his demand was 1) not in writing and 2) attempting to force a modification of the K (he was demanding extra/diff payments not in the orig K).  

b) UCC 2-609: Right to Adequate Assurance of Perf (999): If seller agrees to give buyer 30 days to come up w/the money, why should seller have the right to hassle buyer for ad ass. before the payment’s due?  Could argue 2-609 should be applic only when circs have changed since the formation of the K.  Seller could argue, though, that the buyer knows about 2-609 and so should be prepared to give assurance if asked.  If you could K around 609, might be a good default rule.  If not, seems like it always gives the seller an opp to back out (ie, you can’t give me assurance so I’m getting out of the K).

B. Material Breach

1. When is Nonperformance Material?

a) Continental Grain (1001)—Buyer says seller is using a lame excuse to try and get out of the K because he wants to sell the beans elsewhere at a higher price.  B did breach, and should pay for S’s storage costs, but this is not a material breach that allows S to get out of the K.

b) Ad’s proposed rule: Eliminate doct. of advance breach, absent an explicit repudiation—thus, no accidental anticipatory repudiation of the K.  All the buyer has to say is, “I breached, but I did not say ‘you’re out.’”  Both sides can do this; just keep paying damages.  Problem arises when one side is insolvent—damages don’t fix anything if the breacher can’t pay (relates back to 2-609).  In the real world, makes sense to treat some Ks as repudiated even if they haven’t explicitly been repudiated—allows you to cut your losses and get out.  (If everyone could always pay their damages Ad’s rule might make more sense b/c it prevents the non-breacher from playing strategic games)      

c) Restatement 241: Circs Sig in Det Whether a Failure is Mat (1008) Courts are less likely to treat a breach as mat. if the breacher is able to pay the damages.  Don’t want the non-breacher to play games to get out of the K, and 241(b) supports this. 

UCC 2-612: “Installment Contract”; Breach (1009)

d) Leazzo (1010)—Seller said it wasn’t a mat. breach but a breach that had been accounted for by the K—we agreed to pay $20 for every day between closing and possess.  But—because the sellers didn’t even close by April 1 (refused to do so), court didn’t even look at the liq. dam clause.  K is about selling prop and the sellers refuse to close—this is a mat. breach!  Note that value of the house probably went down (otherwise buyers wouldn’t be trying to get out of the K—Ad says looking at mkt flucts is key).  Wilfulness (bottom of 1012): why is a wilful breach more likely to be consid a mat breach?  Presumably, if you delib breach we don’t need to worry that the other side is pretending that the thing is impt just to get out of the K.  Or, could be that we want to punish willful breachers for doing something bad.      

2. The Perfect Tender Rule: Cure and Recission:  Except for installment Ks, gen rule under UCC is perfect tender.  On the surface, this seems to violate the principles of mat/non-mat breach.  BUT—seller does have a right to cure the defect under 2-508.  Even if time has expired under K, 2-508 will permit the seller to cure as long as he had reas grounds to believe the goods would be acc.  Seems like you’re better off shipping whatever you’ve got on the date rather than calling and saying “give me another week.”  Although 2-508 doesn’t cover this situation, seems like in theory it should be okay if time isn’t of the essence. 

a) Ramirez (1013): camper case.  Doesn’t quite fit under 2-508 b/c seller didn’t deliver any goods on the specified date.  Seems like a bad faith issue, too—even when it was finally “ready” seller could not have reas. believed the camper was “acceptable.” 

b) UCC (1020)

(1) 2-106: Definitions

(2) 2-508: Cure by Seller of Improp. Tend. or Deliv; Replacement

(3) 2-601: Buyer’s Rights on Improper Delivery

(4) 2-602: Manner and Effect of Rightful Rejection

(5) 2-606: What Constitutes Acceptance of Goods

(6) 2-607: Eff. of Acc; Notice/Burden of Breach, Claim

(7) 2-608: Revocation of Acc. in Whole or in Part: Buyer can reject goods after acc only if the problem is pretty substantial.

(8) 2-709: Action for the Price

2-711: Buyer’s Remedies & Security Int. in Rejected Goods

C. Substantial Performance Doctrine: Ad thinks SP doct. doesn’t have anything to do w/damages, even though courts sometimes talk about it as if it does.  SP doct. is the same as mat. breach doct. in some cases.  Wherever poss courts want to enforce K’s and avoid damages—court could make a mistake in valuing the damages; true mkt value sometimes diff to determine; want to avoid putting price tags on things involving idosyncratic value. 

1. Jacob & Youngs v. Kent (1025): Cardozo’s lang suggests analogy to mat breach—if a defect is insubstantial, we don’t want the nonbreacher to slither out of the K.

2. Hypo: Dave wants Ad to build a pre-fab house that will actually decrease the value of his valuable land.  Ad runs off w/the $100,000—arguably he’s doing Dave a favor.  But it’s not the courts’ job to say what the thing was worth to the buyer—don’t want the potential error to fall on the non-breacher—D has the right to screw up his prop if he wants.  Clearly, house was worth more than $100,000 to Dave b/c he was willing to pay that for it.  At the very least, Dave will get his $100,000 back in restitution.

3. Bush v. Canfield cxn: Breaching seller and nonbreaching buyer.  Seller wants to keep what buyer would have lost had he performed.  Held that restitution damages are not on the K—these are a separate remedy.  Keeps the breaching party from suing on the K and trying to cash in.  Harder cases than the Dave hypo are the ones we read—non-breaching party is forced to sue on the K.

4. We don’t want contractors to work excessively slowly and check for miniscule errors b/c they think they’ll need to redo anything that isn’t perfect.  Will charge more for their work, and it will take longer.  But we don’t want contractors behaving strategically, either.  If breach is intentional, courts more likely to award the non-breacher the $ necess to correct the error, even if this exceeds the mkt. value of the mistake.  

5. Groves (1034): Delib breach—held that Ds liab to P for reas cost of what Ds promised to do and wilfully declined to do.

6. Peevyhouse (1040): Idiosyncratic value should in theory be part of ben-of-barg dam, even though it’s difficult to value.  Court wants to preserve people’s right to do what they want w/their own land, but wants to make sure you really mean it, especially if the contractor’s error was an accident.  More apt to award cost-of completion damages when the term is central to the K because in those cases it’s very likely the nonbreacher did have an idiosyncratic preference for that thing, so it’s not a waste to pay to correct it.  (In the Dave hypo, say, appropriate b-of-bargain damages would be diff bet. what Ad agreed to do the house for and what D will need to pay someone else to do it.)  If the term was just a sidelight, no cost-of-completion damages (get dimunition-in-value dam instead).  In theory, Peevyhouse is the best solution—you don’t want an all-or-nothing rule.  Problem w/the holding in Peevyhouse is that here the issue wasn’t incidental!  Seems like a good rule but an odd result—corrupt court?  

7. Problem w/having a cost-of-completion rule all the time is that sometimes a job will cost far more than either party expected.  The guy might take the $90 K the job would actually cost and go to Hawaii, rather than use it to finish his floor, which was only worth $10 K to him.  Could order specific performance, but this is ineff—he’s getting $90 K worth of work done for $10 K.  Having contractor demand a receipt from the customer and reimbursing him might solve both these problems.     

8. Could insure against this problem—everyone pay an extra $1000, and if the job ends up being far more than expected you get awarded the cost of completion out of the insurance money.  Like buying a lottery ticket w/each K; chance of getting lots of $, perhaps for something you didn’t even value a whole lot.

9. Restatement 348: Alternatives to Loss in Value of Perf (1049)—Not terribly helpful, but adds excessiveness as a factor.

IV. Deficiencies in Contractual Capacity: Voidable means that the competent person is bound to the terms if the incompetent person wants him to be, but the incompetent can bail at any time.  Can’t enter into a binding K if you’re drunk, mentally ill, or an infant and the other person knows it. 

A. Incompetence: Restatement (1079)

1. 12: Capacity to Contract

2. 15: Mental Illness or Defect

B. Intoxication: Rest 16 (1087): Ad says interesting that intox is a legal defense—you chose to get drunk!  We don’t want obviously drunk people being taken advantage of, but there’s a chance someone can simply say they were drunk when they weren’t.

C. Infancy—Some courts estop a minor from using a Rest 14 defense if she lied about her age.  With Rest 14 our primary concern is children being manip by their parents.  When dealing w/mental ilness we’re much more worried about 3rd party reliance.  

1. Hypo: 15 yr old inherits $ from grandma—agrees to invest in teacher’s business but mom talks her out of it.  Not bound unless she wants to be.  Martina Hingis signs a $2 M K w/Nike, lured away by Reebok—same scenario?  There may be statutes that permit parents to bind their children to K’s in certain circs.  Letting MH out of the K would be unfair to Nike, or to people who follow her and can’t get Ks.  Just because the K’s no good doesn’t necessarily mean that Nike can’t get restitution if it’s already given Hingis some $--but some courts hold that if the minor has already spent the $ you’re out of luck.

2. Restatement 14 (1101)

V. Obtaining Assent by Improper Means: Ad talks about 3 ways to try to get out of a K: denial (no K, eg I was in Albania when that was signed); demurrer (I did what you said but no K, eg, no consid); defense (I did something that ord forms a K but here there’s a special circ which lets me out—eg, I’m 15)

A. Misrepresentation

1. Halpert (1104): Had seller lied about absence of termites, no q that buyer would be able to back out.  Problem here, though, is that it was an honest mistake.  Key is whether the misrep was material, which here it was—a reas man would have relied on it, and the termites substantially diminished the value of the house.  Irrel that it was made in good faith and not intended to deceive.  Could say the court is splitting the baby here—says if the statement was fraudulent then the buyer can either rescind, or he can affirm and sue for dam in an action for deceit, but doesn’t say what the buyer’s options are if it was merely a misstatement.  Here the D was the buyer—didn’t show up for the closing and counterclaimed for her $2000 deposit.  But what about the merger clause?  Could look at it two ways: 1) If the seller misstated and said “there are no termites,” maybe the buyer relied and didn’t feel it was necess to put in the final written K.  View as an assertion rather than a warranty and ignore merger clause w/respect to termites.  2)  Could say it was a warranty, so “sub to PER” part of 2-316 would apply.  If there’s no fraud, seems like it was just a warranty that was disclaimed.  This court said that since a merger clause will not prevent a recission based on fraud, no reason it should prevent a recission based on a false though innocent misrep b/c both will render a K voidable under Rest. (1st) § 476.  

2. Restatement (1110): Fraudulent misstatement vs. material misstatement.  Under 164, a fraudulent misstatement would theoretically make K a voidable even if it wasn’t material, as long as it was relied on (crystal doorknobs).  But, then, does the “justified in relying” language mean?  A reas person standard?  If so then only mat misstatements would count b/c a reas person by def would not rely on immaterial statements.  Thus, shouldn’t matter if a statement is fraudulent—only rel if it’s material; mat necess and suff.  Ad says what they probably mean is “actually relied”—ie, can’t claim you relied if you didn’t.  Says this interp makes more sense than the alternative.        

a) 159: Misrepresentation Denied

b) 162: When a Misrepresentation is Fraudulent or Material

c) 164: When a Misrepresentation Makes a Contract Voidable: either mat or fraudulent—too bad for you if you lie, whether mat or not.  We’re not concerned about people telling too much truth. 

d) 167: When a Misrepresentation is an Inducing Cause

e) 168: Reliance on Assertions of Opinion (1119)

f) 169: When Reliance on an Assertion of Opinion is Not Justified (1120)

3. Vokes (1111): Restatement and courts say that you can’t protect yourself from a manip lie by claiming “that’s just my opinion.”  What can get you out of trouble is if you make clear the basis of your opinion, because opinion is only relevant insomuch as its relied on.  Expertise factors into this—implicit in an expert saying “I think you’re a good dancer” is stuff like “probably others will, too,” “you could be a star,” etc.  They knew she wouldn’t be a good dancer!

4. Byers (1105): Here was held that stating the value of the land was merely an opinion which shouldn’t have been relied on, but that there was a material misrep as to who possessed the land, even though no explicit statement on possess was ever made—“misrep may be made by words, but also by conduct.”

B. Duress—Ad says these cases are basically modification w/o consideration cases.  Terms are less likely to be voided unless the person has lost his senses.  Unconscionability—might void the K even in the absence of a crazed mind, but pleading a crazed mind is still the best place to start.

1. Modifications: Assume that unless your mind is affected by distress the terms have to be really outrageous for the ct to void a K outright,  Why, then, is it so much easier to void a modification?  (AK Fishermen--$1.18 wouldn’t have been unreas had they originally contracted for that, but as a modification from the contracted-for $1.00 it’s unacceptable.)  If you have no prior binding K, courts are unwilling to impose terms on 2 parties who are strangers to one another; also not shy about undoing something like a K under duress.  If you’ve got a valid K, though, the courts know you’re not strangers and they know what you originally wanted.  Hard for them to accept that you really want the terms of this valid K changed.  Cases in which courts are most comfortable allowing mod w/o consid are when the beneficiary of the modification is under stress. 

2. Improper Threats

a) Card store hypo: Card shop pays drug store in exchange for drug store’s agreement not to sell cards.  CS is paying DS for its right to sell cards—compensating DS for a foregone benefit.

Silsbee (1125):  Could argue employer had a legal right to go to the husband and that the extra $ he’s demanding is simply consid for him giving up that right.  On the other hand, could say that this is different than the card store hypo: mom is not compensating employer for any benefit he might have foregone but rather paying him for not inflicting harm on others.  Even if you make blackmail illegal, though, he might tell the father anyway, if only for spite.  Then everyone’s worse off—employer would have prefered the cash and mom would have preferred dad didn’t know.  This ct disagrees w/Hackley—says sometimes even legal acts can constitute duress.  

b) Blackmail: Should it be legal?  Might have a deterrent effect: son knows that employer might make him pay $ for the rest of his life rather than turn him in—this might be worse than being turned in.  Also, people looking to profit from blackmail will be policing the streets—less crime, maybe.  Could argue it’s a right you have—should be able to sell it.  On the con side, poss of excessive punishment; guy may be innocent; might be blackmailed for doing something that’s not illegal; encouraging people to become accomplices after the fact.  Also, might actually increase crime by interfering w/police enforcement.  If you’re not actively out looking for crime and info just falls in your lap, in a blackmail-free world you’ll go to the police.  If blackmail is legal you’ll prob keep the info to yourself and try to make some $ (and the crim stays out on the streets).  Most fundamental problem w/blackmail: shoot him!  The people you’d want to blackmail aren’t likely to be real law-and-order types who feel compelled to go through proper legal channels    

c) Restatement (1131)

(1) 174: When Duress by Phys Compulsion Prevents Form. of a K

(2) 175: When Duress by Threat Makes a K Voidable

(3) 176: When a Threat is Improper

3. Economic Duress: Ad says economic duress arguments tend not to work—need to show that you were desperate and that your desperate state disoriented you.

a) Hypo: Ad sells BB shoes.  Holes in his inventory which he can only fill from one distrib.  Was charging Ad $10/pair but because Ad’s now desperate the price has gone up to $18/pair.  Isn’t this blackmail?  To induce Ad to enter the K, Chris is threatening to do something that would hurt Ad but not benefit Chris (ie, refuse to sell him the shoes unless Ad pays the extra $).  He’s threatening to leave, but it’s no better for him to sell the shoes to someone else at mkt price than to Ad at mkt price.  Ad says diff is that in Silsbee the mom was hoping the employer would just go away—here, just the opp; Ad wants Chris to stay and bargain.  As long as Chris wasn’t threatening, etc., the $18 price will likely be okay and not be consid duress.

b) Ad says prob goes too far in duress cases for the court to invalidate the K and then create a new K for the person (this is what they did in the Kempner case, though—said he should get the shoes for $10).  Just because the guy agreed in duress to pay $18 doesn’t mean that in the calm of day they would have settled on the price the retailer wanted—this assumes too much.        

c) Hackley (1132): Says where a party threatens nothing which he has not a legal right to perform, there is no duress.  Said you can’t have the same K valid if made w/a man in easy circs and and invalid for duress if the guy’s in serious debt. 

d) Austin Instrument (1137): Held that Austin’s threat to stop deliveries unless prices were increased deprived Loral of its free will and was a classic case of economic duress.

Progressive Enterprises (1143): Progressive agreed to the higher price modification & never protested it, but secretly never intended to pay it.  This was bad faith, and Progressive is held to the agreement—not a duress case at all.

C. Undue Influence

1. Odorizzi (1146): Schoolteacher resignation case.   

2. What is unequal bargaining power?  None of the cases defines it, and Ad thinks it really has no meaning whatsoever.  If you really want the Van Gogh the seller has UBP over you, but that’s consid okay.  What if you need a meal?  Might not matter that you’re desperate—Ad knows the hungry person is willing to pay 50% interest on the loan, but the hungry person knows that Ad will accept 2%.  Ad thinks true UBP exists only in extreme cases, eg bleeding to death.

3. Restatement 177: When Undue Influence Makes a K Voidable (1154)

D. Unconscionability: 1) Reaching a K where one side had greater bargaining power than the other, and 2) court thinks the term reached was substantively unfair.  

1. Williams (1156): Stereo sale—held unconscionable

2. UCC 2-302: Unconscionable K or Clause (1162)

3. Restatement (1163)

a) 208: Unconscionable K or Term

b) 211: Standardized Agreements

4. Wille v. Southwestern Bell (1168): The term reached was substantively fair.  Seems to be saying that when that’s the case, no unequal bargaining power is going to invalidate a K that was made in the right mind of both parties.  

5. Car Hypo 1: Ad needs a car, buys one w/o reading the fine print—turns out it says Chrysler only offers a 2-yr service K (all other dealerships offer 5-yr).  Irrel that the rest of the world offers a 5-yr K, but see p. 1187—Ad could argue UBP and say that consent was not given to all the terms.  

6. Car Hypo 2: What if Ad was a Hertz agent buying a fleet of cars?  Seems like the law puts resp. on him to read the thing—when the stakes are this high no term will be unconsc b/c Ad had a huge incentive to read the K carefully.  Court will say there was EBP—meaning that it was reas to put the burd on the buyer to read & understand the terms.  

7. Ad’s Theory: The less incentive someone has to read/understand the terms to which he’s agreeing, the less “unconscionable” the term has to be to make the K voidable.  The more incentive, the more outrageous it has to be.  At some level, Ad says, no term will be unconsc.  Would be too great a burden to impose on every reader of a K that they hunt laboriously through the fine print, looking for surprising terms (unless seller brings home the impact of the terms to the reader, like in Carnival).  Otherwise you have the absurdity of having the reader initial every single thing.  Courts are saying, “let’s see how surprising the term is.” (But you can’t just not read a K and then decide later what you want the terms to be (Wille)—you’re protected only against extreme surprises.)  Hertz rep—not BP or unconsc, but the fact that he has a lot of stake in the K is what matters; not too great a burd to read given the benefit he can expect (but might be too great a burd for the avg. car purchaser.)   

8. Carnival Cruises v. Shute (1176): Different than car hypo 1—here huge notice to read the terms.  Court thought the term was unusual but not unreas—and attn was brought to it.  Cost/ben analysis: notice of term reduced the costs to the purchaser of figuring out all the terms to which he was agreeing—thus, higher incentive to read/understand the term.

Ad says some terms are on their face unconscionable—eg, can’t K w/someone to hurt you—but that these are extreme cases.  Usually a ct voids a K for unconsc only if one of the other elements is present (cost/ben analysis or crazed mind). 

VI. Failure of a Basic Assumption
A. Mistakes of Present Existing Facts

1. Mutual Mistakes: Why not simply allow mistakes to fall where they fall?  Why should a K ever be voided b/c of a mistake?  Combo of risk-aversion (people will enter into fewer Ks) and the fact that sometimes the loss will be extreme.  But—you need to be careful about letting people out on the basis of mutual mistake—every time circs change between signing and execution the party who stands to lose will come up with some story that there was a mistake.  If the mistake is something the parties weren’t gambling over initially, that might be a reason to let them out.  If it was something they were gambling over initially, though, might be a reason to bind them.  Like unconscionability analysis—where do we want the burden to lie?  Mistake shouldn’t excuse a party unless it’s totally clear they shouldn’t be forced to bear the burden.     

a) Sherwood (1194): Boils down to “what did the parties agree to?”  Arguably, an implicit term here was that the barg-for cow was barren.  Like Frigaliment/Wadick cases; just couched differently.  Result depends on how much you read into the terms.  Ad distinguishes Sherwood from Nester (1203) and Wood (1206)—says in the latter two the parties were both speculating mutually as to the ultimate value/quantity; each side agreed to take a chance.  Courts are saying, “that’s life.”—Like betting on an election.  Here, though, the court was assuming that both sides knew the cow was barren.

b) Lenawee (1211): Said risk was transferred to the buyer b/c was sold as is (p. 1212).  Even w/o the as-is clause, though, he might still have lost under 154 (aware that he was going in w/limited knowledge).  Also basic caveat emptor.  We want to put the burden on the buyer to check stuff out!      

c) Price: It’s hard to tell if price accurately reflects a mutually misunderstood assumption which turns out to be false.  In a case like Wood, the court could be sure it’s a mutually misunderstood assumption if they’re sure the stone could not possibly have had a lower value than the price it was sold for.  Both parties clearly believed the stone wasn’t a diamond—sold for $1. Something like Lenawee, though, it’s hard to say just what the agreed-upon price reflects.

d) Mod w/o consid: Ad agrees to grade my land for $1000.  Lots of rocks there that neither of us knew about, though, so he says give me $1500 or I’m not doing it.  Court could hold that even though it’s a mod w/o consid it’s not unreas for him to ask for the extra $500—or they could say that the existence of the stones was a mutual mistake which excuses Ad from performing.  This would mean we’d have to sign a new K, so mod w/o consid isn’t a problem—it’s a whole new K.

e) Restatement (1218)

(1) 151: Mistake Defined

(2) 152: When Mistake of Both Parties Makes K Voidable

(3) 154: When a Party Bears the Risk of Mistake

(4) 157: Effect of Fault of Party Seeking Relief

158: Relief Including Restitution

2. Unilateral Mistakes and the Duty to Disclose: Unilat mistake will be applied only when the mistake is obvious and there’s nothing to be gained in granting the windfall.  Again, like unconscionability—where do we want the burden to lie?  We expect the farmer to check out his land before selling it; he gets the burd b/c there’s a lot at stake.  In hypo #1, we don’t want Ad to bear the burd—no point.  You don’t have to disclose privately gained info, but you can’t lie about it.

a) Hypo 1: You bargain for Ad’s car A.  Ad sends you a “final offer” K for the sale of car B (a far more expensive car).  You know this is just a mistake, but it benefits you so you sign it.  Nothing is to be gained by making Ad bear the loss here—might make him extraordinarily careful with K’s from now on, but that’s arguably a waste of resources/effort.  Also pub policy—just plain not nice to enforce a K like that over a slip of the pen.  Under 153 and 154, no reason for Ad to bear the burden.

b) Hypo 2: Farmer sells land for a price that reflects value of the land as farmland.  Turns out there’s hugely valuable minerals under it.  Assume the purchaser has expended resources to find out what sort of land he’s really buying—we want to reward this.  We want both sides to investigate.  When someone brings info gleaned via his own efforts to the table, courts are hesitant to apply the unilat. K doctrine. See p. 1229  

c) Tyra (1221): One cannot snap up an offer or bid knowing that it was made in mistake.

d) Restatement 153: When Mistake of one Party Makes a K Voidable

e) Laidlaw (1225): War/tobacco case.  Said it’s a question for the jury whether vendee’s silence constituted an “imposition” on the vendor.

f) Restatement (1229)

(1) 160: When Action is Equiv. to an Assertion (Concealment)

(2) 161: When Non-Disclosure is Equiv. to an Assertion

B. Changed Circumstances

1. Impossibility and Impracticability

a) Hypo: Ad agrees to sell me lumber for $5000—title to transfer immediately but I don’t plan to pick it up till the next day.  That night, lightning destroys the lumber.  Ad says Ad should bear the loss b/c he was in poss of the lumber at the time (passage of title doesn’t matter)

b) Paradine (1231): “Though the whole army had been alien enemies, yet he ought to pay his rent.”  

c) Taylor (1236): Hall burns to the ground—court holds that it’s nobody’s fault and simply voids the K.  Arguably, though, you could make a case for saying that the owner should bear the loss—should have had ad fire protection, water buckets, etc.  (Ad says probably moot in this case b/c there probably wouldn’t be any damages to award—unclear what renters’ profits would have been had they been able to use the hall.)

d) Restatement (1241)

(1) 261: Discharge by Supervening Impracticability

(2) 263: Destruction, Deterioration…[of thing] Necess for Perf.

e) UCC 2-613: Casualty to Identified Goods (1241)

f) Eastern Airlines v. Gulf (1242): Court is saying there’s all kinds of risks out there—risk is inherent in all Ks.  We want to be sure there’s a good reason you shouldn’t be forced to bear the risk.  See p. 1244—can’t claim that changed circs should let you out b/c the poss of changed circs is precisely why people make Ks like this!

g) UCC (1248)

(1) 2-615: Excuse by Failure of Presupposed Conditions

2-616: Procedure on Notice Claiming Excuse

2. Frustration of Purposes: Change in circs that occurs after the K is made.

a) Krell (1250): Court says in essence he was buying a view of the parade.  If the parade was indeed assumed to be a certainty by both parties (the court thinks that this was the case), and both parties were equally unknowledgeable about the poss that the parade might not occur, maybe there’s an excuse here and the K would be voidable.  Had there been some uncertainty about which route the parade would take, and the price represented a split between the reg price of the room and the price were they certain the parade would pass by, probably not voidable.   

b) Lloyd (1256): The consequences of applying the doct of frustration to a leasehold involving less than a total or nearly total destruction of the value of the leased premises would be undesirable—would be arguments over what constituted “substantial” frustration.. 

C. Remedies when a K is voided: Should try to put parties back in position they were in before the K was made.  This might mean restitution if either party received a benefit from the K before it was voided.

D. General rule: K will ord be enforced acc to its terms unless there’s something which makes the K different from what was orig intended and there’s a reason the the loser shouldn’t bear the burden, in which case we void the K.  Where a K is voided it should be as if there never was a K. so we need to return the $ to the right people.   

