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I
Enforceability
A. Time line (w/o strict chronological significance) of theories of enforceability

     /--------------    BT (C)

----|---------------------------------------|-----------/





(These 2 coexist now)

Benefit to Promisor OR
BT (C)


    \





Detr to Promisee (C)
(Kirksey, Forward,    \--------------
PE (not C) (based on detrim. reliance)            (Hamer v Sidway)

Thorne, benevolent man)


(Ricketts, Devecmon, Lusk, Fnbrg)

(Siegel fits in right before the routes diverge: ct was looking for PE, but it didn(t exist yet.)

B. Benefit/Detriment Theory of Consideration

B. For a K to be binding, there must be C.  C consists of EITHER benefit to promisor OR detriment to promisee (which generally means the voluntary loss of a legal right).

B. Hamer v. Sidway (1891, NY, p483) - Nephew abstains from booze and smoke for $5k from uncle. 

B. H: recovery is available b/c nephew suffered detriment by giving up legal right.  (Side note: action still avail. despite stat. of lim. b/c the payment considered to be a trust b/c uncle agreed to hold onto the $ and accrue interest.)

B. S79 of R2 ( Explicitly rejects benefit/detriment analysis as grounds for C.

C. Bargain Theory of Consideration

C. R2 S71(was R1 S75): (1) To constitute consideration, a performance or a return promise must be bargained for.  (2) A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promise in exchange for that promise.  (3) The performance may consist of (a) an act other than a promise, or (b) a forbearance, or (c) the creation, modification, or destruction of a legal relation. (4) The performance or return promise may be given tot he promisor or to some other person.  It may be given by the promisee or by some other person.

C. Holmes: (The root of the whole matter is the relation of reciprocal, conventional inducement.(  Rationale behind theory is that everyone acts in own self-interest.

C. Kirksey v. Kirksey (AL, 1845, p473) - P, D(s sister-in-law, moved to D(s home (60 miles away) on his offer.  D gives her the boot 10 years later.  She sues.  

C. H: no C b/c D neither sought anything nor gained from the promise. No bargain.  As in Williston(s tramp, her move was only a condition; not sought after.

C. Classic bargain theory result.  Gratuitous promise.  (If PE existed, ct would likely find for P)

C. Forward v. Armistead (AL, 1847, p475) ( Father promises son plantation after death if son moves in to help out.  After Father dies, estate refuses to give farm to son; son sues.

C. H: no C.  Father promised out of benevolence (gratuitous); nothing sought, no bargain.

C. (Plaintiff(s folly was in improving a lot not his own.(
C. Early instance of courts( reluctance to find C or any kind of K in interfamilial relations.

C. 1 Williston on Contracts, S112 ( (Tramp and Benevolent Man(: Man says he(ll buy tramp coat if tramp goes to store to get it.  Not binding b/c no bargain: man gains nothing.  Gratuitous promise.  If promise not gratuitous (Man benefits b/c he(s running for office and his action looks good), then it is binding.  The walk, while detrimental, is only a condition of the promise, it is not what promisor seeks.

C. Siegel (P) v. Spear & Co. (D) (NY, 1923, p285) - P gave furniture to D(s employee for storage.  (D is the co that sold it to P on credit.)  D(s employee tells P he(ll store AND secure good, cheap insurance.

C. H: for P b/c there is C (formed by combining two gratuitous promises):

i. Bailment - D(s employee promised to hold P(s furniture in trust

ii. Part Performance (source of misfeasance) - D(s employee began to perform on prom. to store and insure by accepting the furniture
iii. Reliance (another basis for enforcement mentioned by court) ( P relied on the employee(s representations.

C. Essentially the court is grasping for something like PE, but PE doesn(t exist, so forced to cobble together some kind of C.  PE is the underlying rationale. 

C. Ct. weakly distinguishes from precedent raised by D (Thorne v. Deas classic barg theory case p286).  Ct: Thorne was nonfeasance (A did nothing -- no liability), Siegel is misfeasance (Spear did accept goods, and then screwed up -- liability).  This is a way of finessing out of having to strike down precedent and come up with a new alternative doctrine.

D. Promissory Estoppel - (officially NOT part of consideration)  Developed as alternative to Bargain Theory b/c cts were uncomfortable w/ Barg in many situations (Siegel)

D. Restatement 2d S90

a. ((1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach may be limited as justice requires.  (2) A charitable subscription or a marriage settlement is binding under Subsection (1) without proof that the promise induced action or forbearance.(
b. R1 (also S90) required (action or forbearance of a definite and substantial character( and did not include: (the remedy granted . . .may be limited as justice requires(.  (CB p 281)



c. S90's four part test: 1) a promise, 2) promisor should reasonable expect promisee to rely on it, 3) promise actually induced reliance, 4) injustice can be avoided only by enforcing AND 5)remedy may be limited by justice.

iv. Part 4 of test - (avoiding injustice( - gives court great power and leeway in enforcing what it finds good.  Room for maneuvering and, possibly, abuse. #4 and #5 imply that PE is enforceable only when there has been some kind of injury to P.

D. Important idea: should/did promisor foresee that promisee would rely?

D. Holmes (1883) hates PE (p474): (It would cut up the doctrine of consideration by the roots if a promisee could make a gratuitous promise binding by subsequently acting in reliance on it.(
D. Ricketts v. Scothorn (NE, 1898, p491) - Grandfather gratuitously promised P 6% on $2000 annually so she won(t have to work.  After he dies, estate stops paying; P sues. 

D. H:
For P based on PE. P altered position for worse (quit job) in detrimental reliance on promise.

D. (Not called PE yet; its detrimental reliance here.  Would this meet today(s PE?  Probably, but it may be tough to prove enforcement needed to avoid injustice (part 4) b/c she did get another job just a short while after quitting the first one.)

D. Devecmon v. Shaw (MD, 1888, p480) - Uncle tells nephew to travel thru Europe (with nephew(s $) and uncle will reimburse.  Uncle dies while nephew away, estate refuses to pay, nephew sues.

D. H:
For P.  Ct grounds on C (but reasoning sounds like PE).  Nephew spent own money, to his detriment, relying on uncle(s $.  Uncle(s offer clearly induced the action. (Pre adoption of PE)

D. This is a gratuitous promise, but court enforces (b/c of PE-ish principles)

D. There are some signs of C here: the uncle did seek nephew(s action via this promise (S71(2)); the trip was not just a condition, as in Williston(s tramp, but rather the performance sought.

D. Lusk-Harbison-Jones, Inc.(D) v Universal Credit Co.(P) (MS, 1933, p289) - Confusing facts.  D, dealer, refuses to pay P, credit co, for destroyed repossessed cars b/c D had relied on P(s promise to insure.  P sues D.  (Depression-era.  Ct(s concern for avoiding bankruptcies.)

D. H:  PE prevents P(s recovery.  P should have reasonably expected D to rely on promise.  (By relying on P, D was prevented from buying its own insurance b/c it is illegal to double insure.)

D. Ct holds that a subsequent oral agmt can modify a written one.






D. Ct calls reliance (C( even though it is formally a separate doctrine.

D. (Its conceivable that court(s decision based on an effort to avoid fraud ( ct may think that UCC did collect some insurance money already, but wants more and therefore went after LHJ, too.)

D. Williston(s tramp: probably enforceable under PE b/c tramp RELIED on Man(s promise to his detriment ( he had to walk away from good spot.

D. DAMAGES: Under R71 BT, promisee has a right to the full benefit of the bargain.  Under R90 PE, promisee only gets what justice mandates, which may be lots less than full bargain. Better to go w/ R71 BT b/c it is more straightforward and damages are generally higher.

E.
Pre-existing Legal Duty (THESE CASES TAUGHT UNDER P.E.) - something that was already promised and owed by virtue of a pre-existing legal duty cannot count as consideration for a new promise.

D. Stilk(P- a sailor) v. Myrick(D) (UK, 1809, p651) Sailors desert in port away from home.  Captain, after promising more to remaining sailors to stay on board, refuses to pay back at home.  Sailors sue.

D. H: No bargain, no C, no reliance b/c (1) crew agreed from start to do their utmost and (2) this was an emergency and (3) made under duress: one party suddenly had all the power

D. (EG of failure of PE - which doesn(t exist yet - reliance (or C) doesn(t bind under duress)

D. Pre existing legal duty.  (No C in a promise to do something actor is already obliged to do.) 

D. How, hypothetically, could this K be made enforceable?  Make it binding w/ some new consideration (ie, sailors now agree to make beds, too) ( The abandonment of the Peppercorn Theory may make this kind of new consideration ineffective.  This is sort of a quirk in K law ( possibly a situation in which willing parties are unable to contract.

Feinburg v Pfeiffer (MO, 1959, p308) P worked for D for years; in gratitude, D gives P (in writing) monthly bonus which starts as soon as P decides to retire; 1 yr later, P retires and D starts paying.  Several yrs later, D stops paying, and P sues.

D. H:
For P on PE ( P relied on promise.  (Ct (creates( C by melding PE, C and ben/detr, but decision is based on PE.

D. Past C is no C.  (P(s work in past can(t qualify for C for current agmt) ( Pre existing legal duty

F. Formalism Theory of Consideration; Seal; Specialty (=a written doc with a seal) 

1. This, w/ BT and PE, is a 3d method of enforcement.  The specificity of the formality makes it easy for courts and parties to determine what qualifies as binding.  Key: just that everyone know what constitutes a binding K.  Largely out of use now; now there is more a synthesis of substance & formality

2. Warren(P) v Lynch(D) (NY, 1810, p725) - Chancellor Kent -- D writes promissory note in VA to 3d who passes it to P.  D refuses to pay, P sues in NY ct.

d. H:
For D b/c no seal.  Even though written and signed (LS-scrawl) (which would be good enough VA law governed), not enough to meet NY rqmt of specialty (wax seal).

e. Even though drafted in VA, ct uses NY law.

f. The rigidity of the rule keeps the issue of what qualifies and what does not very clear.  There is nothing special about wax per se, but rather about a community(s understanding that wax=binding.

3. Goulet v. Goulet (NH, 1963, p730) - Wife P suing husb D for injury in auto accident even though, when in ME, signed a covenant not to sue re: this accident.

g. H:
P can(t sue b/c K binds b/c it is signed, and in ME sig is as good as a seal. Ct applies ME law.

h. Sig is enough C to bind.  (There is no other C)

i. P did receive $1 to sign, but ct doesn(t consider it to be C b/c too small to be real.

v. Peppercorn Theory (p706) (no longer used by time of this case) - anything, no matter how small, can be C.  Rejected because theory essentially removes all of the substance of C theory.

j. Here, sig/seal is the way of formalizing/binding accepted by society.

4. Pillans & Rose(P) v Van Mierop & Hopkins(D) (UK, 1765, p744) - White borrows $ from P in Amst in exchange for promise, which D affirms, that D will repay $ in London.  After White borrows (and fails to give whatever is owed to D), D refuses to pay P as promised.  P sues.  TC for D; King(s Bench - P.

k. Since D agreed in writing to P that D would pay, D is bound to pay (regardless of whether there is C or not).  Writing out promise shows thought and deliberation went into promise.  

l. Written agmt in commercial setting must be binding (for the conv of trade and commerce.((J. Wilmot, Lord Mansfield, et al)

5. Patricia Williams, (The Differing Meaning of Contract Formalities( (Barnett 215-217)

m. Formalities empower weaker parties (as long as they have the education to play the game and can (speak the language of lease(.)  Utility of formality depends upon status of parties involved.

n. WM colleague got apt by being unusually informal ( his race and gender perceived as powerful and formal, so he wanted to break down debilitating barriers of formality.

o. For author, BF, formalities level the playing field.  Formality can mitigate the effect of society(s mistrust of black women.

6. Lon Fuller, (Consideration and Form( (Barnett 160-182) ( C is a hybrid of form and substance.

p. The Functions of FORM in Contract

vi. Evidentiary ( a clear record of what was contracted for, and evidence of existence of K.

vii. Cautionary ( parties will deliberate/think before writing out a full formal K.

viii. Channeling ( (1) external test that eases judge(s job of determining if binding; and (2) makes obligations/factors clearer to the parties as well.

q. SUBSTANTIVE Reasons for Contracts

ix. Private Autonomy ( individuals have the right to create their own legal relations

x. Reliance ( essentially PE; repairing injury can sometimes go against the will of the promisor

xi. Unjust Enrichment ( sort of aggravated PE (eg- if A pays B $1 for book and B doesn(t give book, not only is A without $1 or book(PE injury), but B is $1 richer
xii. A la Adam Smith, contracting leads to specializing which leads to the creation of wealth.

r. Costs of Contracts (Substantive)

xiii. Cranking up the legal system is expensive

xiv. Important that some level of conversation/negotiation exist free from legal rqmts.  If everything is legally binding, commerce will be crushed.

s. Gratuitous Promise ( Formally and Substantively Unenforceable.  Why?

xv. Sub - Enforcement would infringe on promisor(s autonomy

xvi. Sub - Does zero to benefit greater good ( doesn(t increase wealth through trade & commerce

xvii. Form - No formality (unless written & sealed, in which case probably binding)

xviii. (Adler: enforceable under neither BT (R71) nor PE (R90) )

t. Half-Completed Bargain ( (A gives horse to B; B doesn(t pay.)  Substantively  and formally enforceable.  Why?

xix. Sub - A relied on B.

xx. Sub - B is unjustly enriched.

xxi. Sub - Respect for private autonomy with which they contracted.

xxii. Formality - delivery of horse satisfies evidentiary, cautionary and channeling purposes.

xxiii. (Adler: enforceable under both R71 & R90)

u. Wholly Executory Promise - (A and B agree on exchange; B breaks it off beforehand.)  Weak substantive reason to enforce only.  Why?

xxiv. Respect for private autonomy.  (Not nearly as enforceable as Half-Completed Bargain.)

xxv. (Adler: enforceable under R71 but not R90)

G. Charitable Subscription, Marriage

7. R2 S90, ((2) A charitable subscription or a marriage settlement is binding under Subsection (1) without proof that the promise induced action or forbearance.(  (This def not in existence at time of these cases)

8. DeCicco(P) v Schweizer(D) (NY, 1917, p494) - P promised annuity to daughter upon marriage to her fiancé.  Agmt signed by fiancé and D.  After 10 yrs couple has sold rights to P; D stops paying.  P sues.

v. H:
For P.  Cardozo transforms a gratuitous promise (not to unilaterally break engagement) into a bargain (not to jointly modify or rescind) (the count has a PELD not to break the former agmt, so a new agmt based on that PELD would not be binding; there is not PELD re: the latter agmt)

xxvi. Since no C for promise not to break legal duty (get married), Cardozo finds C by holding that the K was made with bride and groom not to legally take joint action to modify or rescind. 

ii.
Card holds that promise was made with both bride & groom b/c both knew about it before wedding and acted on that knowledge.  (B and C get around NY law stating that no C for agmt not to breach legal duty)

iii.
Card holds that there is C b/c (1) BT - there is an exchange: father gives $ in exchange for them not splitting up (2) Formality -its written and (3) PE - bride & groom forbear from splitting up

w. Sanctity of Marriage - the real reason Card jumps through hoops to enforce

x. Cardozo was imaginative but not necessarily irresponsible; he just knew when it was wrong to apply a rigid rule to a particular case.

9. Allegheny College(P) v National Chautaqua County Bank(D-executor) (NY, 1927, p501) - Johnson pledges $5k to P after her death to create Johnson fund; donates $1k of it while alive which the school sets aside for her specified use. Later, while alive, revokes pledge.  After her death, P sues.

y. H:
Cardozo reverses lower courts and holds for P.  

z. Bargain - she promised $, P (promised( to create fund in her name.  P(s promise implied b/c by accepting the first $1k, it assumed a duty.  Card believes that she (sought( P(s (promise(.

aa. Although Card(s decision is outwardly based on BT, he uses PE reasoning ( P set aside the first $1k in reliance on forthcoming $4k

ab. Card(s Analysis: (1) Classical C is strict & formal; (2) exceptions and half-truths have twisted C;  (3) PE is an example of such changes; (4) PE is not an exception to C, but a part of it; (5) since NY has a broad view of C, no need to rely on PE as its own reason, but can do so as part of C; (6) this case fits that broad mold. [Card notes that the doctrine of PE is emerging; he points to Siegel and DeCicco (his own case) as (signposts on the road(
ac. Card: A bit of BT and a bit of PE = firm C.  (Real Reason? Bind charitable subscription b/c it is like a promise to the public.) ( this serves to further establish the legitimacy of the PE doctrine

ad. Is Card overstepping his role?  No, this is just a great illustration of a judge(s role in creating and interpreting.  As is his duty, Card tries to bring clarity to murky or ill-fitting law by looking to both precedent ((fit() and justice ((justification(). (This is Dworkin(s view - a combo of faithfulness to the past and to justice.)

H. Moral Consideration

10. R2 S86.  ((1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.  (2) A promise is not binding under Subsection (1), (a) if the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or (b) to the extent that its value is disproportionate to the benefit.(
11. Past C is no C (except in some moral C cases, in which standard BT is stretched).  Moral C is generally only enforceable in cases in which a formerly enforceable agmt is no longer enforceable b/c of a technicality such as the expiration of the statute of limitations.

12. Gillingham v Brown (MA, 1901, p512) - D writes prom note to P in 1872; in 1898, D agreed to pay it in $10/mo installments; proceeded to pay $5 in first mo.  P sues for full value of note (and wins in TC).  D excepts on ground that under 1898 agmt he should only have to owe total of installments to date.

ae. H:
For D (ie - jury should have been told to consider D(s view of the debt)

af. If binding debt expires due to stat of lim, it can be revived if debtor provides a subsequent, express acknowledgment of old, binding debt.  Binding force comes from the old debt, the new terms come from the debtor(s new promise.  (Previous bind makes for existence of moral consideration.)

13. Mills(P) v. Wyman(D) (MA, 1825, p523) ( P comforts D(s dying son who has been away from home for years.  After son(s death, D promises to compensate and then later changes mind.

ag. H:
No bind b/c no C.  P acted w/o any bargain.  D(s promise came after P(s act.

ah. Past C is no C.

ai. Obligations can only be revived if they existed in binding form in the past.  D(s original promise was not binding then, and therefor isn(t binding now.

aj. Rule of law does not require that all promises be fulfilled even when moral to do so.  Morality is too internal for court to make decisions based on it.

14. C. v W. (TX, 1972, p527) ( P & D, parents, enter 2 sep agmts: (1) child support - D pays P $125/mo; D stopped way early; P sues; (2) Settlement agmt - D pays P $300/mo; D stopped way early; P sues.  D claims no C in either agmt.

ak. H:
No C in child supp agmt b/c no bargain - D doesn(t gain anything.  Since D has no duty to support (under TX law), this promise was gratuitous.  

There is C in settlement agmt b/c TX law does allow for relief of breach of promise to marry.

al. Unlike Cardozo(s re-writing style, judge here unwilling to get active on an unjust law.

15. Webb(P) v. McGowin(D) (AL, 1935, p539) ( P injured in mill accident when he acted unbidden to save decedent(s life from falling wood.  Decedent agrees to pay P $15/wk until P(s death.  After decedent(s death, executor (D) stops paying and P sues estate for remainder.

am. H:  For P.  Moral obligation found under BT b/c court considers that decedent implied requested the service in advance (ie - he would have if he could have).  Very elastic application of law.

an. Past act can serve as C if it gave great material benefit to promisor (decedent(s life in this case).

ao. Mills court or C court would not have implied such promises.  To them, no moral C.

ap. Possible to reconcile with Mills?  Here, decedent received the material benefit himself; in Mills, D(s son, not D himself, received the benefit.

II
Formation and Interpretation.  How to FORM an enforceable K.  
R2 S17: ((1) ..the formation of a contract requires a bargain in which there is a manifestation of mutual assent to the exchange and a consideration. (  (ie - three elements: (1) clear offer, (2) clear acceptance, (3) C)

I. ASSENT - Subjective and Objective Theories of Assent

16. Subjective (currently rejected) - What were the parties thinking?   What was their intent?

a.
Prob: how to determine what someone really was thinking.

17. Objective (currently valid) - What do the parties( external actions/writings/words show re intentions?

aq. Prob:  tough to come up with clear interp. of actions & words b/c there is no single universal way of understanding language.  

ar. Prob:  Sometimes objectivity can defeat parties( true intention which frustrates the fundamental public policy of voluntariness in contract.

3. Davis v General Foods (NY (fed), 1937, p121) ( P sent recipe to D after an exchange of letters in which D suggests it may pay, but reserved right not to.  P thinks its a K.  D didn(t pay, P sues.

3. H:
No K.  Promise too vague.  P relied not on promise or implied K, but on D(s good will.

3. Ct rejects P(s plea of quantum meruit (if P relies on vague prom. ct should provide fair compensation) b/c D never promised anything

3. SUPER OBJECTIVE - ct bases its determination on strict reading of D(s letter to P.  (Court used dictionary to get at most formal meaning of (discretion(
4. Mabley & Carew Co. v Borden (OH, 1935, p124) ( D gave Anna Work, employee, certificate saying they(ll pay 1 yr(s salary to AW(s beneficiary if she stays w/ D until her death.  After her death, beneficiary, P, sues D for payment.

4. H:
For P b/c there is C thru BT - D gives money for AW(s future work (past C is no C)

4. Do D(s disclaimers protect it from liability?  Ct: D(s certificate creates strong inducement, which when coupled with disclaimers makes for ambiguously enforceable promise.  RULE:  in face of deliberate ambiguity, ct will interp K in the interest of the party not responsible for the ambiguity.

4. Ct determines that K allows D to revoke up until AW(s death, but when she died, AW had completed her part of the bargain, and it become binding.

4. OBJECTIVE (but not as strictly as in Davis) - ct looks to the words of the certificate, not to the state of mind of the parties.

5. Anderson(P) v Backlund(D) (MN, 1924, p129) ( D, tenant, brings counterclaim against P, farmer, on grounds that P orally promised there would be enough water to support D(s purchase of cattle.  D buys cattle, not enough water, cattle ruined, D brings suit.

5. H:
not binding promise b/c too vague AND b/c just an opnion that it would rain, not a guarantee

5. OBJECTIVE:  court finds no reasonable, specific consensual offer in P(s words.  (subjective element to analysis - need to interpret words in light of (lingo( of those speaking them.

6. Raffles v. Wichelhaus (UK, 1864, p869) ( (Peerless( - P and D agree that P would sell D cotton shipped from India to UK on the Peerless.  Two ships called Peerless sailing at different times, D claims it intended the other one and refuses to pay.

a. Ct:  no K b/c D and P had different intentions, no meeting of the minds.

b. P meets all strict terms of K, which doesn(t mention date or fact that two ships exist.

c. SUBJECTIVE - K not enforceable even though strictly met b/c no (meeting of the minds(
d. Holmes analyzes this case and calls the decision OBJECTIVE by determining that even though the words sounded the same, the parties were actually saying different things.

e. Kyle v Kavanagh (p870) - similar situation - property sale, but 2 streets with same name.  Ct holds that there is no binding K b/c there was no meeting of the minds.

18. Frigaliment Importing Co. v BNS Int(l Sales (p872) - Chicken case.  Swiss buyer, P, orders (chickens( from NY seller, D, and accepts shipment.  But, D has sent (stewing chickens( (which cost 30 cents/lb) and P wanted (broilers( (37 cents/lb).  P suing to invalidate the sale.

as. H:  For D.  OBJECTIVE.  Sale was binding b/c  (chicken( is a broad description and if P meant something narrower, P needed to show it clearly

at. Distinct from Peerless b/c here the P already accepted the goods.  Public policy in not wanting to overturn completed deals.

8. Ricketts(P) v. Pennsylvania RR(D) (2d Circ (Learned Hand), 1946, p883) ( P, employee, injured on the job, signs general release waiving all damages.  P claims his lawyer only told him release related to damages for lost wages, and he sues D for other damages.

au. H:  For P b/c lawyer(s authority limited his right to represent client on general damages.

av. Judge Hand, a noted lover of objectivity, seems to be interpreting release subjectively (intent of signatories).  However, it is objective when looked at in larger frame -- agmt btwn P and lawyer objectively prevented lawyer from legally representing P for damages beyond lost wages.

aw. This case sort of blurs/demolishes distinctions btwn obj and subj

ax. Frank (concurring): Decision should not be grounded on subj or obj interp, but on fairness.

9. Armstrong v M(Ghee (PA, 1795, p128) ( Armstrong jokingly offers to sell horse to M(Ghee for (5; M accepts, pays, and takes horse w/o showing any sign of realizing A is joking.  A sues for horse.

ay. H: jury for P.  Ct instruction:  if M objectively showed he knew it to be a joke, not binding;  if he didn(t so show, it is binding.  Critical issue is M(s objective manifestation.

az. (Important that A let M take the horse.  Contract completed.  Harder to undo a done deal than enforce/not enforce a pending deal)

10. Horse, Cow and the Restatement - 

R2 S20 - (1) There is no manifestation of mutual assent to an exchange if the parties attach materially different meanings to their manifestations and

(a) neither party knows or has reason to know the meaning attached by the other; or (e.g. the Peerless case - neither knew of other(s different opinion; Frigaliment)

(b) each party knows or each party has reason to know the meaning attached by the other.

(2)  The manifestations of the parties are operative in accordance with the meaning attached to them by one of the parties if

(a)  that party does not know of any different meaning attached by the other, and the other knows the meaning attached by the first; (e.g. Horse Cow below) or

(b) that party has no reason to know of any different meaning attached by the other, and the other has reason to know the meaning attached by the first party. (ie, if P in chicken case should have known that (chicken( means (stewer()



ba. Hypo - A, meaning cow, offers (horse( to B.  B, understanding A(s intent, accepts.  Is this a binding sale of a cow?

xxvii. Under R1, no.  R1 allows only for strict objective interp, which is not for a cow here.

ii.
R2 - Binding. R2 S20(1)(a)  Even though objective is still the basis, subjective interp can bind if both parties have the same meaning.

B.
ASSENT - Public Policy(s Role in Interpreting K(s - R2 S178 - ((1) A promise or other term of an agreement is unenforceable on grounds of public policy if legislation provides that it is unenforceable or the interest in its enforcement is clearly outweighed in the circumstances by a public policy against the enforcement of such terms.(  (public policy determined by a balancing test)

A. Sullivan v O(Connor (MA, 1973, p131) -- Bad nose job.  3 operations not 2.  P sues for breach of K. P awarded reliance damages, D excepts.

A. H:
Even though Ks are bad idea in medicine, they are binding if (1) the procedure targets a specific, non-emergency result and (2) there is clear proof of a valid K.  (Conditions met here; court awards reliance damages.)

A. General Rule - no binding (warranty of cure( b/c (1) given the nature of science, irresponsible to insure a result, (2) if binding, doctors would be reluctant to provide any treatment or make any statements about possible outcomes of surgery - defensive medicine

A. Damages Issue:  court decides (reliance damages( is a fair middle ground:

A. Expectation - puts P in position P hoped to be in by making promise -- difference btwn what was promised (great nose) and what resulted (damaged nose).  (Hawkins v McGee - hairy hand compensated this way)

A. Reliance - put P back in position she was in prior to promise; restore ex ante condition

A. Restitution -- out of pocket expenses paid for the services

A. Public Policy affects issue of existence of K, that K(s enforceability, and any damages.

A. Sternman v Metropolitan Life (NY, 1902, p96) -- (no info re case, just general blurb re policy)

A. parties do not have an unlimited right to contract.  They must obey limits set by (1) existing law and by (2) public policy.  In enforcing Ks, courts must consider whether the existence of the K violates either (1) or (2).
3.
Shaheen(P) v. Knight(D) (PA, 1957, p137) -- K for ineffective vasectomy.  P sues for breach.

a. H:  Ct holds that dr. and patient CAN contract, but that P can(t recover here (even though is a K) b/c there was no damage -- wrong to give damages for the birth of a healthy baby, which is the whole point of marriage anyway 

b. D objects to P(s complaint b/c (1) since P(s wife wasn(t endangered by pregnancy, public policy precludes K for vasectomy; (2) no (warranty of cure( in PA; (3) no showing of negligence or lack of skill; (4) no allegation of fraudulent claims of efficacy; (5) Dr(s duty comes not from K but from public interest; (6) P has suffered no damage.  (Ct only accepts 6th point)

c. Diverges from Restatement b/c ct holds that public policy can only invalidate a K if there is unanimity of interest, not just balancing test.

C.
Tripartite Distinction of Contracts -- AND THEIR ROLE IN FAMILY RELATIONSHIPS (generally, in family matters, there is a presumption AGAINST finding an implied-in-fact contract ( IE in a commercial setting, the default is that there IS an intention to be bound (there is an implied in fact K); in family relations, the default is that there IS NO intention to be bound (no implied in fact K).
19. The Three Types

A. Express - A clear written or oral agreement

A. Implied-In-Fact - Similar to express (ie parties did mean to agree), but there is no manifest agmt.  Less explicit than express.  (eg - taxi.  there is an implied-in-fact K that rider will pay at the end)

A. Quasi Contract (Implied-in-Law) - unlike the first two.  here, intentions are irrelevant and there is NO K at all.  Virtually tort remedy to correct injustice and promote fairness.  There is no real agmt, it is all inference.

EXPRESS and IMPLIED IN FACT CONTRACTS

2. Young & Ashburnham(s Case (UK, 1587, p146) -- P, innkeeper, suing D, gentleman of quality, for $ owed for staying in the inn.  D says he owes nothing b/c no price was ever stated.

2. H:  For D.  Since nothing was agreed, nothing is owed.  No meeting of the minds on precise price, no express agmt.

2. (In modern world, this would be enforced as an implied-in-fact K.)

3. Hertzog v. Hertzog (PA, 1857, p147) ( Son worked on Father(s farm for 24 of his adult years.  After father(s death, sues estate to recover what he says father promised to pay for the work.

3. H:  For D; no K.

3. Express K?  Ct - No.  Father only expressed an intention, not a bargained for K.

3. Implied in Fact?  No.  Implied in Fact only available when K is needed to explain reason for a relationship.  Here, family relations explains, no need for K.  There are no implied-in-fact Ks for family matters.  Only express Ks will suffice.

3. This is an unusually strict standard for application of implied in fact.  Ct is essentially telling P that he(s a wimp to have stayed at home throughout his life.  

3. Normative v Descriptive -NORMATIVE.  Ct is imposing its views of family and a good son. 

4. Barnet(s Estate (PA, 1936, p152) - Wife worked as general manager for husband(s concession business for years, and sues for salary after his death.

4. H:  For D; in cases of familial relationship, K is only binding if express (as in Hertzog)

4. NORMATIVE - even though the job was a real 9-5-er, court unwilling to affect how husb contracted with wife.

5. Cropsey v. Sweeney (NY, 1858, P 153) - Widow sues husband(s estate for wages for her services.  Interfamilial bar to implied K doesn(t exist b/c she has learned since husband(s death that they were never legally married b/c of law surrounding his previous divorce. 

5. H:  Refuses to grant recovery b/c to do so would cast her in the demeaning role of servant.

5. NORMATIVE - wife(s service is not given for $, but out of (higher and holier( matrimonial duty

6. Shaw v. Shaw (UK, 1954, p154) ( After years of (marriage(, during which time wife gave husb $, husb dies intestate and wife learns he was already married, rendering their marriage void.  She sues his estate for breach of K to marry. (different from suing for payment for services)

6. H:  Ct allows P(s recovery on grounds of breach and implied warranty.  IMPLIED IN FACT K.

6. A more modern - and still perhaps NORMATIVE - approach to Ks in familial relations.

7. Balfour v. Balfour (UK, 1919, p116) ( Couple lives apart, husb agrees to give L30/mo as long as they are apart.  then they formally separate and divorce, and wife sues for the continuing 30 on top of alimony.

7. H:  For D.  Unless P can show that an express K exists, nothing binding.

7. Ct(s rationale: (1) if we enforce, there will be a flood of similar cases; (2) the agmt was made on the basis of love and affection, not legality; there was no intention for this to be legally binding; (3) marriage and household are a private domain free from contract law.  (pretty NORMATIVE)

8. Hewitt v. Hewitt (IL, 1978, p 155) -- D, husb, and P, wife, never formally married although D told P that they were for any practical purpose.  Then D dumps P.  P sues for patrimony.

8. H:  allows P(s complaint to go to jury (reversing lower dismissal) - 

8. Ct:  P(s complaint shows an express oral contract.  AND maybe an implied in fact contract, too

8. Ct finds that the (marriage( was normal; not (meretricious( -- (ct in previous case Marvin v Marvin held that K is enforceable unless expressly and inseparably related to sexual relations)

8. NORMATIVE - this K only enforceable b/c relationship was (normal(
8. (in our discussion of case, AA raises issue of Fuller(s view of marriage:  the institution is useful b/c it fills the three formal roles:

8. evidentiary - proof of agmt

8. cautionary - forces parties to give it some thought; low risk of accidental or gradual agmt

8. channeling - provides legal language through which a couple and court can assess obligations

9. Rose and Frank Co v Crompton (UK, 1925, supplement) - K btwn seller and agent has clause expressly stating that agmt is not formally legally binding.  D stops delivering in breach, and P sues.

9. H:  for P.  Although normally ct should respect such an express waiver, here, since the parties actually began shipping and accepting, an IMPLIED IN FACT K exists based on the performance of individual orders.

10. Hurley v. Eddingfield (IN, 1901, p56) ( Deceased was very ill, sent for D - only Dr. who could get there in time.  D refuses w/o solid reason.  Deceased dies.  Testator sues.

10. H:  for D.  There is no legal rqmt to ENTER a contract.  D only required to do what he agrees to.  (Of course, the decision would be different if there were some kind of promise ( ie he is contractually obliged or on retainer to treat this family.)

10. Fundamental notion of voluntariness.  (No IMPLIED IN LAW contract to provide treatment.)

QUASI-CONTRACTS (IMPLIED IN LAW, QUANTUM MERUIT) - protect against unjust enrichment (ie overpayment of loans).  A misfit -- hard to reconcile with the rest of K law.   No real K exists at all.  A fiction.

11. Cotnam v. Wisdom (Ark., 1907, p163) -- deceased injured in streetcar accident; doctors, P, rush in and provide treatment before he dies; P sues for recovery for services rendered.

11. H:  finds that an implied-in-law K did exist, but that damages were calculated improperly

11. implied-in-law K:  need to give dr.s positive incentive to render aid in such situations.  if there is NO quasi K, they(ll never help in such situations again.  (this serves to force the patient into a non-existing K.  why do it? b/c (1) it serves the greater good, (2) patient probably would have elected to get treatment if he could have, (3) patient is unjustly enriched otherwise (free treatment)

11. Damages w/ quasi -- (reasonable compensation(  ie - wealth of other party is not legally relevant

12. Noble v Williams (KY, 1912, p76) -- Teachers, P, paid school rent and bought school supplies themselves b/c school board didn(t.   Brought action for reimbursement.

12. H:  For D.  (No IMPLIED IN LAW contract)  Teachers made decision to buy voluntarily.  No promises made. AND, teachers could have tried to force school board to pay in first place.

12. (No man, entirely of his own volition, can make another his debtor.(
13. Sommers v Putnam Board of Education (OH, 1925, p168) -- P drove his kids to school himself after D refused his request that it fulfill its legal obligation to transport or pay for board or build closer school.  P sues for value of his services.

13. H:  for P.  D was unjustly enriched by father(s service

13. Remedy under Implied In Law K requires: (1) grave public concern, (2) defendant refused/failed/unable to perform its duty, (3) the P/intervener must be a (proper person to perform the duties(, not just a (mere intermeddler(
13. critical difference btwn Sommers and Noble - sort of hard to reconcile, but P in Noble did not try to force D to fulfill duty 

14. Hypo - unknown gardener cleans up your lawn and then demands payment.  does unjust enrichment give rise to binding implied in law K?  NO a la Sommers test:

14. No grave public concern -- law supports jumping in to save life (Cotnam) or transport kids to school (Sommers) but not lawn care

14. Unlikely that D homeowner even has a duty that he/she failed to live up to

14. Gardener is a mere intermeddler

14. Further, gardener never gave D a chance to refuse the service (as is necessary unless in a life-threatening situation (Cotnam).

15. FARNSWORTH - P can recover for unjust enrichment under quasi K unless (1) D was enriched officiously (ie intermeddler), (2) benefit is incurred gratuitously (ie gardener originally planned to work for free, and then decided to charge afterwards), (3) the benefit is immeasurable.

16. WADE - If P non gratuitously conferred a measurable benefit on D, P can recover under quasi K as long as he afforded D an opportunity to decline or reasonably failed to provide such oppty (ie D is unconscious.)

D.
Firm Offers (R2 S45) - RULE:  An offeror is free to revoke right up until the time that the offeree accepts.  (Standard context - fluctuating markets make for radically changing revenues and improving/worsening offers.)

16. Dickenson v Dodds (UK, 1876, p316) -- D offers house to P, (leaves offer over( until Friday.  D sells to 3d before Friday, P learns of this and rushes to accept in time (which he does) and then sues.

16. H:  For D.  An offer is never binding until accepted b/c there is no C for the promise to keep the offer open.  (ie P must pay D in order to get the benefit of an option K)

16. D(s offer to P was effectively revoked as soon as P learned of the sale to a third party.

16. James Baird Co. v. Gimbel Bros (2d Crct (Learned Hand), 1933, p323) (Four stages:  (1) D, linoleum supplier, sent erroneously low quotes to many contractors for use in bid for city job.  P, using that quote, (2) submits bid; D sends telegram withdrawing; (3) P wins city job; (4) P formally accepts D(s offer.  D refuses saying it had already withdrawn.  P sues.

16. H:  For D.  Ct rejects P(s three theories: 

16. Ct finds that P(s acceptance only comes at stage 4, after D(s withdrawal.  (P urged that acceptance tacitly occurred at the moment P used D(s quote to submit larger bid.)

16. Reliance - Hand unwilling to give credence to the still new doctrine of PE.

16. D(s offer was an option - no, D would never agree to such a bad deal that binds it so disadvantageously.

16. Drennan v. Star Paving (CA, 1958, p326) -- Again, a four stage bid/accept arrangement: (1) D submits paving bid to P, (2) P uses D(s bid as part of larger bid, (3) P is awarded larger job, (4) P goes to D to accept, but before P can speak, D revokes (miscalculated earlier bid).  P sues for extra expense of using a more expensive replacement.

16. H:  For P.

Option K?  Ct: NO.  The offer was not irrevocable and binding.  No evidence that an option is what the parties intended.

PE - Ct: YES.  D(s offer included an implied subsidiary promise not to revoke.  P relied on this promise.  An implicit promise to keep the offer open.

16. Key distinction from Baird - withdrawal here occurs essentially at #4, not btwn #2 and #3 as there.  (In both cases courts agree that acceptance doesn(t occur until #4, and that prior withdrawal is okay; in Drennan, P relied on implicit promise not to withdraw.)

16. POLICY on this issue:  Since both parties know how the process works, it is fair, reasonable and conducive to business to make the offers binding, especially since the subs are making their offers low specifically in the hope that the generals will select them.  The loss resulting from a mistake should rest on the party that caused it.

Indefinite Contracts - courts will often enforce indefinite Ks b/c they know that businesses often make vague agmts that they intend to be binding.  Relevant issues in determining when to enforce an indefinite K:  (1) autonomy -- parties( will must be respected, (2) reason and fairness -- (may possibly limit autonomy), (3) interpretation -- how to determine parties( will?, (4) Role of the Judge -- ct must find a balance btwn interpretation and re-writing.

Offer - clear, definite, with nothing left to negotiate; the definiteness must be such the remedy is possible.  An offer is a revocable and conditional promise.  If the condition is fulfilled before the offer is revoked, the conditional promise becomes a promise.  (The condition must be sought by offeror for it to render D; otherwise its a gratuitous promise.)

UCC S2-204:     ((1) A contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a contract.

(2) An agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined.

(3) Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonable certain basis for giving an appropriate remedy.(  (Under this subsection, Card(s decision in Sun was wrong b/c they likely did intend to contract.)

E. Lefkowitz v. Great Minneapolis Surplus Store (MN, 1957, p183) -- P responds to ad in paper offering $138 fur coat for $1.  D refuses b/c house rules say offer only avail to women.  P sues.

E. I:  Is the ad an offer, or an invitation for shoppers to make an offer?

E. H:  It is an offer b/c it left nothing open for negotiation.  Offer was clear, definite and explicit, and therefore binding.  Nothing in the ad mentioned anything about house rules, although D could have revoked/altered terms at any point up until P(s acceptance.  However, there can be no modification of an offer after acceptance.
E. Jenkins Towel Service v Fidelity Philadelphia Trust (PA, 1960, p186) -- D sells property through sealed bids; P submits bid that meets all rqmts; D selects another bid that did not meet as well as P(s.  P sues.  (Was d(s letter requesting bids an offer or invitation to offer?)

H:  For P.  It was an offer and P was the only respondent to unconditionally accept.  (Esso - the accepted bidder - actually submitted a counter-offer b/c it contained new terms re: zoning.)

Letter from D was vague (sounds like it both solicits acceptance AND like it solicits offers).  As in Mabley, ambiguity is interpreted against the ambiguous party.  Ct interprets this ambiguity to mean that D can only disapprove of non-qualifying bids and can only withdraw before the bids are opened.

DISSENT: the majority is re-writing a letter that clearly seeks (offers( not (acceptance(  (this seems like the more justified interpretation.)

Wood(P) v. Lucy, Lady Duff-Gordon(D) (NY (Cardozo), 1917, p451) ( D, big fashion name, gives P exclusive right to market/license her name in exchange for 50% of his profits.  D ends up licensing on her own w/o P, and he sues based on breach of the exclusivity K.

bb. D claims no K b/c agmt doesn(t bind P to do anything.  No (mutuality of obligation( = no C.

bc. H: Cardozo: for P.  P implicitly agreed to use best efforts.  An implied promise makes this a bilateral promise = C.  Card(s reasoning:

xxviii. Contract law no longer requires explicit detailing of everything; courts look to instinctual obligations behind the K.

xxix. W/o such an implied promise, D would never have agreed.  (ie - in order to (protect( her interests, he is finding against her.)

xxx. P did promise to go after patents, make accounts, etc.

bd. Card: there must have been an implied promise, or else D would have been at P(s mercy.  By rescuing D(s interest in the K, he finds for P.

20. Sun Printing(P) v. Remington Paper(D) (NY (Cardozo), 1923, p216) ( P, buyer, and D, seller, enter 16 mo. agmt for monthly paper sales.  Price set for first 4 mos, new prices to be set 15 days before end of previous term, price never > Canadian Export Paper(s prices.  After 4 mo, D stops selling, P keeps requesting (at CEP prices).  P sues for breach, D says not binding.

be. H: Card: D.  K is missing a vital feature (term) and is therefore unenforceable.  Applying CEP is inadequate b/c, w/o specified term, fluctuations in price could be crippling.  

bf. Allowing P to use CEP price and pick term would put D at P(s mercy, which D would never have intended.  Therefore, inappropriate to write in price and term and make it binding. 

bg. Not ambiguous, but rather missing a vital feature (term).  As is, its just an agreement to agree.

bh. Dissent (Crane): Binding, b/c parties intended it to bind (UCC 2-204(3))and b/c price could fairly and reasonably be tied to CEP price, esp since no evidence it fluctuates significantly anyway.

bi. Reconcile Lady Duff and Sun?

xxxi. (1)Lady Duff vague, amenable to tinkering; Sun explicit missing key term; (2) The K in Sun is really nothing more than an agmt to agree.

xxxii. AA(s view: MERCY.  Card is worried about exploitation.  Decisions are consistent in the sense that he felt both were required in order to prevent exploitation.  He determines this by asking whether parties would have intended such Ks.  An attempt to get at true intent.

xxxiii. Corbin: Card didn(t want high-paid corp lawyers to get away w/ inadequate pleadings in Sun.

21. Fairmont Glass Works (D) v Crunden-Martin Woodenware(P) (KY, 1899, p193) ( (1) Letter from P requesting prices for jars; (2) (quote( response from D noting that it is for (immediate acceptance(; (3) P telegrams order based on #2; (4) D refuses b/c it has no jars available.  P sues for breach.

bj. I: Was the (quote( in #2 an offer or an invitation to offer?

bk. H: For P.  It was an offer, and P accepted.  Even though a quote is not usually an offer it is here b/c of D(s phrase (for immed. acceptance(.  Also binding b/c it was given in response to a specific request (not just a store window ad).

bl. Ct rejects D(s charge that P(s order was too vague to be an acceptance b/c (10 car loads( is a known qty in the industry, and the varied products ordered is in keeping with D(s varied quote.

bm. UCC?  Probably decided same way b/c parties probably did intend.  S2-204(3)

J. TECHNICALITIES OF ASSENT


R2 S69 - ((1)Where an offeree fails to reply to an offer, his silence and inaction operate as an acceptance in the following cases only: (a) Where an offeree takes the benefit of offered services with reasonable oppty to reject them and reason to know that they were offered with the expectation of compensation. (b) Where the offeror has stated or given the offeree reason to understand that assent may be manifested by silence or inaction, and the offeree in remaining silent and inactive intends to accept the offer. (c) Where because of previous dealings or otherwise, it is reasonable that the offeree should notify the offeror if he does not intend to accept.


1.
Prescott v Jones (NH, 1898, p238) ( D, insurer, promised to continue insuring P(s building unless P affirmatively rejects.  P stays silent; building burns; D doesn(t pay; P sues.

bn. H: sustains D(s demurrer.  SILENCE CANNOT BE ACCEPTANCE.

bo. Silence ( acceptance b/c that would ignore individual autonomy and make it poss to bind someone who is passive.  (This probably would fit in any of the exceptions listed in R2 S69) 

22. National Union Fire Insurance(P) v Ehrlich(D) (NY, 1924, p241) ( P sent insurance renewal to D; D did nothing, but held renewal form and tangible policy for 2 mos.  P sues for premiums for those mos.

bp. H: For P.  An exception to silence ( acceptance, b/c pre-existing rltshp. created a reasonable expectation that D would reply/renew.  (A la R2 S69(c))  Binding, unless D rejected affirmatively.

bq. National and Prescott have VERY similar fact patterns, and utterly opposite results.  Reconcile?  Tough, but maybe b/c in National, D actually held the tangible policy.


 

23. Austin v. Burge (MO, 1911, p242) ( D cancels subscription (twice) to paper after buying it for a couple years.  He keeps receiving it and keeps reading it.  Paper sues for price of subscription.

br. H: For D, b/c his CONDUCT (took the paper from mailbox AND read it) gives rise to an implied K

bs. D derived benefit, could have rejected, knew P expected payment.  (R2 S69(a).)

bt. Pre-existing relationship.  (R2 S69(c))

bu. (EG of R2 S69(b) ( customer and CD club agree in advance that silence= acceptance.)

24. Cole-McIntyre-Norfleet Co. V Holloway (TN, 1919, p244) ( Pe solicits order from De for meal.  After 2 mos, during which they continued to interact on other matters, Pe refuses to sell (maybe because of an increase in the price of meal).  De sues.

bv. H: Pe(s unreasonably long delay in rejecting was an acceptance in itself, considering facts that Pe had solicited the order, the goods were perishable, and Pe had many earlier oppties to reject.

bw. (The order from De to Pe (actually an offer) included a (no countermand( clause that essentially rendered the offer irrevocable ( an option.  Such clauses are unenforceable unless they are backed up by C; otherwise, it is just a naked promise.  See Dickenson v Dodds)

K. UNILATERAL CONTRACTS - EG ( Person loses dog; offers $25 to anyone who finds him.  Unilateral b/c it is a promise ($25) given for voluntary performance (looking), rather than for a promise.  If 2d party promises to look for the $25, it is bilateral.
(Restatement has largely blurred distinction btwn the two.)

Prob w/ unilateral: Can D still revoke up until acceptance?  (ie - revoke just before P reaches top of flagpole?  just as searcher reaches for lost dog?)  ANSWER: R2 S45 ( ((1) Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it.(
25. Carlill(P) v. Carbolic Smoke Ball(D) (UK, 1892, p373) ( D(s ad offers L100 to anyone who uses smoke ball and still gets sick.  D has deposited L1000 in bank to show sincerity.  P uses, gets sick, and D refuses to pay.  P sues.

bx. I: Is D(s ad a promise, or (a mere puff( (advertizing come-on that everyone knows is hyperbole)?

by. H: d(s deposit of L1000 shows that they are sincere and that this isn(t a puff.

bz. Further, there is C b/c P(s use of the ball is detrimental (time and money spent), while the ad is beneficial to D (consumer confidence)

ca. In such cases, providing notice not required b/c that is what is implied by the ad/offer.

MIRROR IMAGE RULE

26. Langellier(P) v. Schaefer(D) (MN, 1887, p247) ( Agmt to convey real estate.  (1) P writes D vaguely asking if D interest in upgrade of property or, if not, if D will sell (invite to offer); (2) D writes back that he(ll sell for $800 cash (offer); (3) P agrees, but adds new terms relating to delivery of title, and makes financing suggestions.  D does not sell; P sues for breach.

cb. H: For D.  Letter #3 was not an acceptance of any K b/c of mirror image rule which holds that acceptance must mirror terms of offer, no more no less.  To accept, P should have simply accepted w/o any additional terms.

xxxiv. Policy behind the rule: to decide otherwise would be to force D to accept terms it may not like; to enforce K offered by D is also unfair b/c P may not be willing to accept it in that form

ii.
Prob w/ mirror image rule: allows for abuse of rigidity of rule.  IE, parties may reach agmt, and then when things start going bad for one party, he can search out some inconsistency and apply the mirror image rule to get out of a K he meant to be in.

27. Butler(P) v Foley(D) - (Mich, 1920, p250) ( Telegram #1 - P offers $152 for 50 shares; #2 - D responds/(accepts( $152 for 44 shares; #3 - P confirms $152 for 44 shares, and requests immediate shipment.  D refuses to send b/c there was a mistake in transmission.

cc. H: TC for P; AppCt for P.

cd. D: Non-binding b/c D intended #2 to include the word (subject( (implying its not an acceptance), but telegram co erred.  Since P chose to use telegram as communication in the first place, P is responsible for any error.  (RULE: The offeror is responsible for mistakes made in the mode of communication.)

ce. CT: D got the rule right, but since #2 was actually a rejection and counter-offer of P(s #1, it is D who is the offeror and who is responsible for mistakes in communications.

cf. Ct rejects D(s claim that P(s demand for immediate delivery is a new term, too.  Ct - those words are merely (precatory( 

28. United States(P) v Braunstein(D) (Fed(NY), 1947, p253) - Gov(t agency selling unfit raisins to alcohol mfrs. #1 - P bids $0.10 per lb. #2 - P accepts saying (by mistake) $0.10 per 25 lb. box.  D doesn(t respond at all; 2 wks later P realizes mistake, sends correction, and then sues when D refuses to buy and P is forced to sell to a lower bidder.

cg. H: for D; under mirror image rule, P(s unmatching acceptance in #2 was not an acceptance, but rather a rejection and counter-offer.  Once a counter-offer rejects the original offer, P cannot amend in order to match.  (Its a rejection, even though P meant to get it right.  This is a rigid application of the mirror image rule.)

ch. P: but D knew what #2 meant, even though it was written w/ mistake.

ci. CT: No dice.  (Under Rest. 1 (in force at the time), if subjective intent differs from objective, no K.  Under R2, there is a deal based on mutual understanding of subjective meaning (S20(2)(a))).

UCC S2-207; BATTLE OF THE FORMS

29. UCC S2-207 (Interps differ from jurisd to jurisd)
30. Roto-Lith Ltd.(P) v F.P Bartlett & Co.(D) (1st Cct, 1962, p260) - (Classic misinterpretation of statute)  D, emulsion glue maker, sells some to P, baggie maker. #1 - P orders; #2 - D accepts order (and includes disclaimer); #3 - P accepts goods and uses them. Glue fails. P sues.

cj. I: What role does the disclaimer in #2 play?

ck. Standard Common Law Mirror Image Rule - No K based on #1 b/c acceptance (#2) doesn(t match. Instead, its a rejection and counter-offer and P, by accept and using, impliedly (in fact) agreed to new terms.  So, under common law, K including waiver is binding.  (Last Shot Rule - the last party to set the terms before transaction is consummated is the one who(s terms dictate.)

cl. CT (interpreting 2-207) - Gets the same result as Mirror Image Rule even though 2-207 is the modernized version of the mirror image rule ( enacted to allow more flexibility.  (AA and casebook think ct got it wrong here.

xxxv. The disclaimer is a material alteration in terms, and is therefore a counter-offer, not an acceptance.

xxxvi. This interpretation seems to be rendering parts (1) and (2) redundant, b/c court is holding that any material alteration (which would be considered under (2)(b)) is necessarily a (necessary condition( under (1) and therefore vitiates the K altogether.  (Court doesn(t consider (3) at all)

xxxvii. P(s subsequent acceptance and use are a tacit acceptance of the NEW terms, which bind.  (CT is applying the mirror image rule/last shot rule.  This is still binding law in the 1st Circuit.)

cm. AA (interpreting 2-207) - under 2-207(1), it seems that the disclaimer was NOT an express condition of the K, but rather a suggestion that P can refuse if it wants to.  Proceeding to part (2), the new terms are not part of the K b/c they materially alter it (2)(b), meaning they are only proposals; #1 is the binding K.  

xxxviii. (3), which applies if there is no K after part (1), could have induced ct to get the decision right, but they failed to consider it.  (3) says conduct can establish a K, the binding terms of which are those upon which the parties( writings agrees.  Since parties did not agree on waiver, P should win. [This, along with 2-204(1) which also allows conduct to create K,  is essentially the UCC(s implied in fact provision.]

31. Air Products & Chemical(P) v Fairbanks Morse(D) (WI, 1973, p265) - #1 -- P orders engines from D (w/o mentioning warranty at all); #2 ( D sends confirmation form containing warranty disclaimer; #3 ( P accepts and uses engines.  Some fail and P sues.

cn. H: CT for P.  

xxxix. Although no mention of warranty in #1, it is assumed to be part of an order (2-314 & 2-315).  

xl. Under 2-207(1), an acceptance is actually a rejection and counter-offer if it expressly requires inclusion of additional or different terms.

xli. 2-207(2) describes which non-express additional (but not different) terms are part of a K between merchants.  P argues that (i) D(s waiver was a different term, and therefore not relevant under (2) AND, (ii) even if it were relevant, the terms materially alter the K (2)(b) and are therefore not part of the binding agmt.  CT doesn(t really answer (i), but agrees with (ii) especially since comment 4 to 2-207 notes that changes to warranties are material alterations.

co. AA: the additional/different disparity between (1) and (2) is probably just sloppy drafting.  All of 2-207 needs some re-writing as evidenced by these radically different interps.  (AA agrees with this second one.)

L. MAILBOX RULE - (Re: contracts by correspondence.)  Acceptance is effective when dispatched, NOT when received; offers and revocations are effective upon receipt, NOT dispatch.

I. STATUTE OF FRAUDS - Certain categories of agreements must be in writing to be enforceable.  (AA: the intellectual low-point of the semester.)

32. First implemented in UK in 1677 to protect against unreliable (fraud promoting) juries; it has been almost entirely repealed in UK since, but is law (in some form) in all US jurisdictions except Louisiana.

33. Most commentators think it does more harm than good, but it does help to a degree:

cp. Provides Lon Fuller-ish functions: evidentiary, cautionary, channeling.

cq. Prevents some fraud.

34. The 3-Part Approach:

cr. Is this particularly agreement within the Statute of Frauds?

cs. If it is, does it meet the Statute(s requirements?

ct. If the requirements are not satisfied, what are the effects of non-compliance?

35. FIRST QUESTION - (IS THIS W/N STATUTE?( - IS KEY:  (MY LEGS ( Marriage, Year, Land, Executor, Goods over $500, Suretyship) 

cu. LAND - Any rental agmt, etc, regardless of term.

cv. MARRIAGE - Bader v Hiscox (IA, 1919, p770) - P agrees to drop impregnation suit against D(s son in exchange for 40 acres and willingness to marry the son.  P drops suit and marries, but D refuses to give land arguing that the agmt rqd writing under Statute, and therefore is not binding.

xlii. CT: this agmt is not w/n the Statute b/c the K is not focused on the marriage, but on the release of the son from suit.  Marriage was not the consideration; it is merely (incident( to the contract.

xliii. Further, Statute should only be used to prevent frauds, not to help impose them.

xliv. Land transfer issue does not involve Statute here b/c, under Iowa law, it is not applicable when there has already been part performance (P already did her job).

xlv. Suretyship does not apply b/c D entered into agmt on his own behalf, not on son(s debt.

cw. SURETYSHIP - If C tells store-owner B that C will cover A(s debts at the store, this is w/n statute.  If C agrees that A(s purchases should go on C(s tab, no w/n statute b/c A is never indebted in the first place; in second case, C is taking on the debt directly.

cx. YEAR - Ks that cannot possibly be completed within a single year are w/n.  All others are not.  Statute only applies if it is impossible to complete K w/n a year.

xlvi. Doyle v Dixon (MA, 1867, p773) - D sold grocery to P and orally agreed not to go into grocery business for five years.  D does so, P sues based on agmt.  

(
CT: oral agmt is binding, and not w/n statute as D argued, b/c it could have been completed w/n a year (ie if D had died)

ii.
If A contracts with B for one day(s work 13 mos from now, it IS w/n b/c it is impossible to complete that K within a single year.

iii.
If an artist agrees to deliver a painting sometime in the next 5 years, it is NOT w/n b/c it is possible that she could complete the deal in a week.

iv.
Any K that can be completed via promisor(s death (ie almost any promise of forbearance) is not within.

cy. A case typically proceeds this way:

xlvii. P - D breached K that was binding based on bargain theory

xlviii. D - no K b/c Statute of Frauds rqd writing.

xlix. P - K is binding regardless of Statute b/c of PE.

cz. So, PE can override a defense based on the Statute, but P will generally try to go with Bargain Theory at the outset b/c it is considered the stronger argument.

(1(

