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 CONTRACTS—B. Adler—Fall 1996
I. Damages for Breach of Contract
A. THE THREE DAMAGE INTERESTS: EXPECTATION, RELIANCE, RESTITUTION

1. Expectation—aka benefit of the bargain—put promisee in the position he would have been in had the promisor performed

2. Reliance—put promisee back in the position he would have been in had the promise never been made

3. Restitution—put promisor back in the position he would have been in had the promise never been made 

4. Hawkins v. McGee (73)—Damages ruled to be difference between value of hand he ended up with and the promised “perfect hand”—thus, expectancy damages.  Court held that positive ill effects would be included under this rule but could not be considered separately.  Also, damages might properly have been assessed for failure to improve the hand even if it hadn’t been made worse. 

5. McGee v. US Fid & Guaranty Co (77)—McGee’s ins. policy did not extend to him making a “special contract” like promising a 100% perfect hand, which he did—had nothing to do with malpractice, etc.

6. Restatement sec. 347: Measure of Damages in General (82)—describes expectancy damages

7. Tongish v. Thomas (85)—awarding lost profits would be the true measure of expectancy damages, yet this benefits breacher at the breachee’s expense.  Awarding difference between the market price and the contract price encourages an efficient market and discourages breaches (UCC sec. 2-713).  Also need to consid here that Coop had promised seeds to Bambino—he’s liable to get sued himself and thus lost profits alone would be insuff. 

8. Uniform Commercial Code (91)

a) 1-106 Remedies to be Lib. Administered

b) 2-712 “Cover”; buyer’s procurement of substitute goods

c) 2-713 Buyer’s Damages for Non-Deliv or Repudiation

d) 2-715 Buyer’s Incidental and Consequential Damages

e) 2-717 Deduction of Damages from the Price

B. THREE LIMITATIONS ON DAMAGES

1. Remoteness or Forseeability of Harm
a) Hadley v. Baxendale (97)—Damages must arise naturally from the breach itself and be such that a reasonable man would have foreseen them.  Damages arising from special circumstances (eg. mill is stopped) will only be awarded if D had reason to foresee these as a probable result of breach.  Here, P’s lost profits didn’t fall into either category. 

b) Restatement sec. 351: Unforseeability & Related Limitations on Damages (110)—Formal statement of Hadley rule

c) Morrow v. First Nat’l Bank of Hot Springs (111)—No tacit agreement that the bank, for no consideration beyond standard rental fee of the boxes, would be liable for $32,000 if promised notice was not given.  Uses different test than Hadley, but adheres to the underlying principle of limited liability as the default—must contract around this if you, like Morrow, want extra care with your high-value package.

Class discussion of Hadley—good rule when you have many more low than high value shippers and the transaction costs of contracting around the rule are significant.  If transaction costs are zero, doesn’t matter which rule you use (i.e., Hadley v. unlimited liability.)

2. Certainty of Harm
a) Chicago Coliseum Club v. Dempsey (114)—Can’t recover damages whose extent a judge or jury would not be able to ascertain by the usual rules of evid. and to a reasonable degree of certainty (here, the speculated lost profits caused by D’s breach).  Also denied recovery of damages incurred prior to D’s signing of the contract and those incurred trying to get D to stick to contract after he declared his intent to breach.  

b) Winston Cig. v. Wells-Whitehead Tobacco (121)—law cannot do pos. injustice by design.  Can’t let juries wildly estimate damages when there’s no standard to guide them.

c) Restatement (124)

(1) 346 Availability of Damages—if no loss or loss not proven, small, fixed sum awarded as nom. damages

(2) 349 Damages Based on Reliance Interest—offers alt. to 347

(3) 352 Uncertainty as a Limitation on Damages

d) Anglia TV v. Reed (125)— General rule is that P can claim for lost profits or wasted expenditure but not both.  (Purely speculative profits, however, are never recoverable.)  Recoverable wasted expenditure not limited to that incurred after D signs contract—differs from Dempsey.  Also from 352 in that it’s striving for the ideal of expectancy—P is essentially arguing that it would have at least broken even and is entitled to all expenses incurred thusfar—goes beyond pure reliance (which would only cover post-signing expendit).   

e) Courts disagree as to whether to award pre-and post-K expenditures (Reed) or just post-K expendit (Dempsey).  Both courts agree that speculative potential profits are not recoverable.

f) Mistletoe Express Service v. Locke (128)—Reliance damages.  May opt for 349 in the case of a losing contract.  Breacher’s responsibility to prove the amount of loss the breachee would have sustained had the contract been kept and have it subtracted from breachee’s damages.

3. Avoidability of Harm
a) Clark v. Marsiglia (131)—P continued working after D told him to stop—can recover expected profit and expenditures incurred before order to stop, but P has no right to continue working and penalize D more than he would have been had P stopped at the point of breach.

b) Parker v. 20th Century Fox (132)—When contract is for personal services, P not required to accept any position substantially different from, or inferior to, the one contracted for in order to mitigate damages.

c) Neri v. Retail Marine Corp. (144)—“lost volume” doctrine applies because theoretically limitless supply of boats.  When diff. between market and contract price is inadequate to put seller in as good a posit. as performance would have done, seller entitled to lost profit+incident damages+incurred costs+[credit for payments/proceeds of resale]. Buyer, despite breach, is entitled to 20% of his total performance or $500, whichever is smaller.  But—even though Neri had to do the work for 2 sales, court ignores the fact that he only had to handle 1 boat.    

d) Uniform Commercial Code (148)

(1) 2-706 Seller’s Resale Inc. Contract for Resale

(2) 2-708 “ Damages for Non-Acc. or Repudiation (Ret. Marine)

(3) 2-710 “ Incidental Damages

(4) 2-718 Liq. or Lim. of Damages; Deposits (Neri)

e) Grinnell v. Voorhies (151)—Court screwed up.  Not like Neri—P would not have sold 2 systems in the same bldg, regardless of breach.

f) Restatement sec. 350: Avoidability as a Limitation on Damages (155)—Damages not recoverable for loss that inj. party could have avoided w/o undue risk, burden, or humiliation.  Exception is when he has made reas but unsucessful efforts to avoid loss.

g) Uniform Commercial Code (155)

(1) 2-706 Seller’s Resale Including Contract for Resale

2-712 “Cover”

C. CONTRACTING AROUND DEFAULT RULES OF DAMAGES

1. Express Limitations on Consequential and Incidental Damages
a) UCC 2-719 Contractual Modification for Limitation of Remedy (158)—can contract around Hadley rule.

2. Liquidated Damages vs. Penalty Clauses—ld clauses are okay; pc are not.  Risk adverse would prefer pc.  Pc’s can theoretically prevent efficient breaches. Could cut a deal that would benefit both sides, but people are bullheaded.

Two-pronged test to det whether ld or pc:

(1) Amt fixed is, at the time, a reas forecast of just comp for the harm caused by the breach, and
(2) Harm caused by the breach is one impossible or difficult to estimate acc. at the time of formation and seems likely to remain so later, at the time of breach.

b) Reliance Ins. (163)—Misinterprets this b/c what really matters is not whether parties can est. dam. acc. at time of formation, but whether or not they reas. think they’ll be able to do so at time of breach.  Here,  court didn’t look at the second half of this.

c) Kemble (161)—clause too broad; fails test

d) Restatement (169)

(1) 355 Punitive Damages: not recov. for breach unless breach is also a tort for which pd are recoverable

(2) 356 Liquidated Damages and Penalties: reasonable ld allowed when proof of loss is diff, and bond as pen for non-occ can’t exceed loss caused by non-occ.

e) UCC 2-718 Liquidation or Limitation of Damages; Deposits

f) Lake River Corp (171)—Posner argues in favor of pc’s.

3. Punitive Damages and Arbitration Clauses
a) Arbitration generally—contracting around the entire court procedure.  Meas. of dam. is whatever the arbitrator wants.  Both parties must agree to the process in the beginning.  An arbitrator can’t hire anyone to enforce the judgment, but courts can be called in to do so.  Two issues: 1) Did both parties agree to submit to arb? 2) Was the process fair?

b) Garrity v. Lyle Stuart, Inc. (173)—Arbitrators may not award pun. damages, in breach of contract cases or in any other

c) Willoughby v. Kajima (182)—Takes exception to the Garrity ruling that arb. may not award pd even where judicially available.

II. Other Remedies and Causes of Action
A. SPECIFIC PERFORMANCE AND INJUNCTIONS

1. sp as alternative to expectancy damages.  An “equitable remedy” and the exception rather than the rule.  replevin= get your actual stuff back.  Can make the injured party whole w/o trying to figure out how much, idiosyncratically, the thing is worth to the person.  Unique goods get sp and the presumption is that land is unique.  sp also awarded when item is not unique but just extremely difficult to replace—this is doctrinally problematic, though, b/c in this case some amt. of money will make the promisee whole.

2. Contracts for Land—Loveless v. Diehl (201)—In Tongish, buyer gets mkt. value of the item.  Here, same thing because buyer gets actual item (here, house).

3. Contracts for Goods
a) UCC 2-716 Buyer’s Right to Specific Perf. or Replevin (217)

b) Cumbest (207)—Gen., sp not decreed for personalty.  Exceptions: 1) no ad. remedy at law 2) articles are of peculiar, unique, or sentimental value 3) chattel is not read. available due to scarcity (here, stereo)

c) Sedmak (213)—Basically, same as Cumbest (Indy pace car)

d) Scholl v. Hartzell (210)—replevin exists whenever one person claims pers. prop. in the poss. of another, provided the claimant has the exclusive and imm. right to the goods in question.  Can’t use replevin to indirectly force someone into sp where sp not available directly   

4. Contracts for Personal Services
a) Mary Clark (218)—When the law does not directly coerce sp, a party cannot coerce it in his own behalf.  Servitude thus produced is not voluntary in fact or law.  

b) Lumley (222)—Court can’t demand sp by compelling a performer to sing, but it can compel her not to sing elsewhere if she has agreed to such a neg. stip.

c) Ford v. Jermon (227)—Early Am. crit. of Lumley.  If sp not allowable, can’t subst. indirect compulsion.  How far to carry the inj?  Also, could this apply to lawyers, mechanics, etc?  Ludicrous.    

d) Duff v. Russell (229)—No implicit neg stip, but court says it was there in substance if not form.  Had R kept K, would not have had time to perf. anywhere else, thus no neg. stip needed.  Court grants inj.    

e) Dallas Cowboys v. Harris (241)—“unique” services are those that cannot easily be obtained elsewhere—needn’t prove that they’re impossible to get elsewhere; unreas. high standard.

f) Const. Background: Bailey and Lochner (247)—Holmes consistent in that he upholds the local statute in each case—that’s why he can say that Bailey must work while Loechner mustn’t.

B. RESTITUTION—DAMAGE INTEREST AND CAUSE OF ACTION

1. Restitution: Gen. pertains to situations in which one person has unintentionally conferred a benefit on another.


2. Restitution for Breach of Contract

a) Bush v. Canfield (262)—When one contracts to deliv. anything other than money, and fails to do so, the rule of dam. is value of the article at the scheduled time and place of delivery, plus interest for the delay.  Irrel. whether P would have profited or suffered a loss had the K been fulfilled.  Here, P got back entire deposit, + int., despite price drop.  Breachers can’t claim for what the other guy would have lost had K been performed.

b) Restatement (269)

(1) 371 Measure of Restitution Interest

373 Restitution When Other Party is in Breach

3. Restitution to the Party in Breach

a) Britton v. Turner (270)—P suing for quantum meruit=“as much as deserved”.  Not a suit on the K b/c K not completed.  Ruling assumes that value of K is constant throughout its duration.  P can’t recover more than the pro-rata K price, minus damages suffered by D as a result of the breach.  Essentially an expectancy award; non-breaching D is getting exactly what he would have had the K been performed. (i.e., paid P for what he did and then gets damages to compensate for what P didn’t do).  In q.m. case, not a def. to argue that your breach helped the other party—this may prevent you from getting nailed for damages, but you can’t recover the benefit conferred by your breach.   

b) Restatement sec. 374: Restitution in Favor of Party in Breach (276)

4. Restitution and “Quasi-Contract”

a) Cotnam v. Wisdom (277)—P may recover, in quasi-contract, the reas. market value of his services.  Law is comfortable assuming that the person would have contracted for the emergency care had he been able.

III. Reaching an Agreement—Note that a K is not always a “meeting of the minds”—the cases prove that what matters is (generally) the parties’ outward actions towards one another. 

A. INTRODUCTION TO OFFER AND ACCEPTANCE

1. Dickinson v. Dodds (301)—No meeting of minds b/c Dick knew Dodds didn’t want to sell to him.  Also, promises generally unenforceable w/o consid—Dick offered Dodds no consid to keep the offer open, so merely an offer from which both sides were equally free to withdraw at any time.

2. Restatement (307)

a) 17 Requirement of a Bargain: Gen need mutual assent and consid.  Mutual promises are suff. consid even if no money changes hands

b) 18 Manifestation of Mutual Assent: Each party needs to make a promise or begin to render a perf.  This, not “meeting of the minds,” is what’s necessary.  No definite test for this.

c) 22 Mode of Assent; Offer and Acceptance: Can be fuzzy

d) 24 Offer Defined

e) 25 Option Contracts: Limits promisor’s power to revoke an offer

f) 36 Methods of Term. of the Power of Acc.

g) 37 Term. of Power of Acc. Under Option Contract

h) 42 Revocation by Comm. from Offeror Received by Offeree

i) 43 Indirect Comm. of Revocation

3. UCC (309)—(Note that UCC covers only goods, NOT land)

a) 2-206 Off. and Acc. in Formation of a Contract

b) 2-205 Firm Offers

B. THE OBJECTIVE THEORY OF ASSENT

1. Embry (310)—Off and acc both unclear here.  Only intention that matters is the one the parties indicate by their words or acts; actual subjective intention is irrel.  Court holds that any reas man would have taken D’s words as an assent to P’s demand for K renewal, regardless of what D may have actually meant.  

2. Texaco (317)—parties’ manifested intent towards each other, not towards anyone else, is what matters. This can include intent shown by dealings with others if that info was made public, etc. 

3. Lucy (318)—Because K was in writing, court doesn’t care if it was meant as a joke—binding either way.  Very fact that it was in writing suggests it wasn’t.

Braunstein (327)—Court says acc. must be unequivocal.  Wide latitude for judicial gap-filling once parties are within the framework of a K, but less in the field of off. and acc.  Class hypo: even though he said “I acc. your offer” it doesn’t count because he’s accepting for $1000 and the offer was for $100.

C. WHAT IS AN OFFER?

1. Preliminary Negotiations

a) Nebraska Seed (334)

(1) Adler says still an off/acc case.  Hypo: Do you want to buy my car for $1000?  Not an offer, just a question—language on your side.  In Neb. Seed, no magic words “I offer you” so ambiguity will be resolved in favor of D.  Court implies that this explicit lang. is mandatory, but UCC 2-204 says K turns on the conduct of both parties.  

(2) Ads simply invite offers.  Insuff to constitute offers b/c with limited supply you can’t possibly be promising  to everyone who responds that the goods will be available.

b) Restatement (337)

(1) 26 Prelim. Negotiations

(2) 29 To Whom an Offer is Addressed: Manifested intentions of the offeror det. who has the power to acc.

(3) 33 Certainty

c) UCC (338)

(1) 2-204 Formation in General—K may be made in any manner suff. to show agreement, inc. conduct by both parties [begs the question; wouldn’t help in resolving Neb. Seed]

(2) 2-305 Open Price Term

(3) 2-308 Abs. of Specified Place for Delivery

(4) 2-309 Abs. of Specific Time Prov; Notice of Termination

(5) 2-310 Open Time for Payment/Auth. to Ship Und. Reservation

2. Written Memorial Contemplated—Hypo: Agree at outset not to be bound until writing, but then have a formal verbal offer and acc.  Does this mean that you’re still not bound till it’s in writing, or is the presumption that you must have changed your mind about the initial stip and are thus bound?  No clear answer.

a) Sanders (341)—When the parties intend that a mere verbal agreement shall be finally reduced to writing it may be true that nothing is binding upon either party until the writing is executed.  Here, though, K already in writing—no less binding b/c they wanted to put it into another form, and D can’t use this as an excuse to introduce a whole bunch of new stips and then claim he’s not bound when P refuses them.

b) Restatement 27 (346): Exist. of K where written mem. is contemplated: Agreements may sometimes be merely prelim neg., but if manifestations of assent are themselves suff. to constitute a K then an anticipated writing does not negate the existing agreement.   

c) Texaco (346)—agree “subject to written agreement”  Four factors to help det. whether parties intended to be bound only by the writing:

(1) Whether a party expressly reserved the right to be bound only when a writt agreement is signed;

(2) “ there was any partial perf. by one party that the party disclaiming the K accepted;

(3) “ all ess. terms of the alleged K had been agreed upon; and

“ complexity/magnitude of transac. was such that a formal, executed writing would normally be expected

D. WHAT IS AN ACCEPTANCE?

1. Acc. by Correspondence—“Mailbox Rule”: Both parties are bound when the acceptance leaves possess. of the offeree, not when it’s received.  Reasons for it as the default inc. prob what people would have wanted anyway, lost mail, market fluctuations.  If you have the receipt rule as default, creates an unintended option for the offeree; he can mail the letter and allow it to go through or rescind it, dep. on what the mkt. does.  With telecommunications, however, both sides can play this game because the offeror could call and cancel before he gets the letter—thus, the rule becomes irrel.    

a) Morrison (353)—Rationale for mailbox rule

b) Restatement (364)

(1) 63 Time When Acc. Takes Effect

(2) 64 Acc. by Telephone or Teletype

(3) 65 Reasonableness of Med. of Acc.

(4) 66 Acc. Must be Prop. Dispatched

2. Acc. by Silence

a) Hobbs (365)—Conduct which imports acceptance or assent is acceptance or assent in the view of the law, regardless of the party’s actual state of mind.  Here, P and D had a regular arrangement by which P would reasonably infer D’s silence as acc. of the eelskins.  CD hypo: no implicit agreement like in Hobbs—can’t be expected to pay.

b) Restatement 69 (366): Acc. by Silence or Exercise of Dominion

E. ACCEPTANCE BY PERFORMANCE AND “UNILATERAL” CONTRACTS

1. Bilateral Ks=parties expressly enter into mutual agreements; bound to fulfil obligations reciprocally towards one another.  You accept by promising to do something.  

2. Unilateral Ks=only one party makes a promise or undertakes a performance.  Acceptance by performance.  Neither party is bound until the promisee accepts by actually performing (rather than promising to perform) the proposed act.   

3. Carbolic Smoke Ball (368)—Not a unilateral K case—you’re paying for the promise that you won’t get sick; the $100 is the liquidated damages if they breach and you do.  You get the money for getting sick, not for using the product!  Like Hawkins—warranty is issued before the K is formed; K formed when ball is purchased.  Smoke Ball people not contracting with the world, but they are making a valid offer to the world.

4. If the offeror invites acc by perf, acc can be made by perf.  Problem arises when it’s unclear if the perf is the type of perf suff. to constitute acceptance of the K.

5. Restatement 54 (384): Acc. by Perf; Necessity of Notification to Offeror

6. White (384)—Manifestation of acc. must be put in a proper way to be in the usual course of events, in some reasonable time, communicated to the offeror.  An act which is in itself no indication of an acc. does not become such even if 

7. motivated by an unequivocal intention to accept.  Here, in buying wood and beginning to work on it, the carpenter did nothing that he wouldn’t have done anyway—nothing to ind. to offerors that he had decided to accept.  

8. Restatement (387)

a) 19 Conduct as Manifestation of Assent

b) 30 Form of Acceptance Invited

c) 32 Invitation of Promise or Performance

9. Crook (388)—Here, sending notice of acc. would have taken almost as long as sending out the carpets.  Also, buyer very specific about what he wanted and where/how he wanted it delivered; his own fault that he didn’t check the Express office.  Contrast w/steam engine hypo—there, takes much longer to build.  Needs to know if the builder’s accepted so he has time to find someone else if he hasn’t.  Would be absurd to find in favor of the builder—shouldn’t put burden on the offeror to schlep to the factory when builder could so easily call & accept.

10. Petterson (395)—Unliateral K; D promised P $780 for the act of actually tendering the mortgage payment.  Until that act, neither side bound.  Since D revoked before P attempted to make the actual tender, there was no K.  Court says that the requested act (i.e., the completed act of payment) was incapable of being performed unless assented to by the person being paid.  Thus, even if D had said “I revoke” only after P had actually tried to pay, court says in dicta that the result prob. would have been the same.  Rest. 45, however, would have prohibited this.

11. Pumpkin hypo—by starting the walk to Balducci’s Adler is not accepting the offer but merely creating an option K.  Here, actual acc is when Ad. actually presents the pumpkin to the buyer, but buyer is bound as soon as Ad. heads for the store.

12. Petersen v. Ray-Hof (401)—Gen. rule is that a K is deemed made in the state where the last act necess. to make a binding agreement takes place.  True of unilateral Ks as well.  Unfair, though, to not bind the employer until the worker actually arrived in Atlanta.  Sec 45 solves this problem: means that employer had no duty to perform till worker arrived in Atlanta and tendered himself for work, but he became bound as soon as the worker began his perf. by leaving Miami.

13. Restatement (404)

a) 45 Option Contracted by Part Perf. or Tender (Draft v. Final)—Rationale behind sec. 45: if you’ve offered to accept by performance, can’t retract the offer midway through the person’s perf.

b) 50 Acc. of offer defined; Acc by Perf; Acc by Promise

IV. Interpreting Assent
A. FILLING GAPS IN ASSENT: Implied-in-fact terms are those the parties have implicitly agreed to (default rules fall in this category; consent inferred if you don’t contract around them); implied-in-law terms are thought to be imposed on parties w/o their consent (immutable rules—can’t contract around/override these).   

1. Agreements to Agree

a) Sun Printing (409)—K stipulated that the parties would agree to a price 15 days prior to the expiration of each period for which the price and length of term thereof have been previously agreed upon.  Also stip that price would never be higher than the K price for newsprint charged by [another company].  Nonetheless, K failed for indef.  Might not have under UCC 2-305, but, on the other hand, it’s rel. easy to say what you mean—let them suffer if they can’t figure it out on their own.     

b) Restatement (416)

(1) 34   Certainty and Choice of Terms; Effect of Perf. or Reliance

(2) 204 Supplying an Essential Omitted Term

c) Texaco (416)—For K to be enforceable, terms of agreement must be ascertainable to a reas. deg. of certainty.  Agreement must be suff. def. for the court to be able to recog. a breach and to fashion a remedy for that breach.  Facts of each individ. case are decisively imp’t.

Illusory Promises—Requirements K not valid if you have the option not to require anything.  Can still be valid, though, even if everything isn’t spelled out explicitly.  Courts here are implying a term between the parties and determining whether or not that term means the K has mutual obligations.  Not a valid requirements K if you agree to merely resell what you buy from the other party.  Your req. will obviously fluctuate w/mkt condits, so you have to assume there’s no mutual promises b/c the seller can only lose.  All of these cases deal w/Ks that set a fixed price—otherwise this is a non-issue.  In sum, valid req. K must have 1) bound by implicit terms to have a need for the thing and 2) bound to buy the thing only from the seller

d) NY Cent Iron Works (417)—K is enforceable, even though D is getting squeezed, as long as P acts in good faith.  Here, good faith taken to mean that P may exploit the market (regardless of consequences for D) but may not change the nature of his business from what it was at the time the K was made in order to take advantage of D—thus P, a retailer, may not stockpile.  Court may have created a gap (“good faith”) where none really existed.   Could have asked instead how much P would have sold had the price not moved and determined good faith that way.  

e) Cohen (420)—K is mutual when it contains a promise to sell and a promise to purchase.  Here, want or lack of promise to purchase—thus, void for want of mutuality.  Key problem was want of exclusivity—buyer didn’t even agree to buy only from that seller and was shopping elsewhere when mkt favored it!  (Contrast w/NY Cent IW, in which there was exclusivity, plus P obligated to dev. mkt for D’s wares)

f) Eastern Airlines (425), Wood (429)—valid Ks b/c exogenous reasons to stick to K regardless of what the mkt does—Eastern will need jet fuel even if the price goes up b/c it has to fly its planes.  Good faith req. means it can’t simply fly fewer planes b/c fuel prices have gone up—can’t react to changes in the mkt simply to get out of the K.  

g) UCC says a shutdown by a req. buyer might be permissible due to lack of orders but not permissible merely to curtail losses.  Problem is it’s very hard to separate these two.  Diff when the buyer wants too much or too little.  “Nature of the bus.” rule not always helpful—what if the buyer simply wants to go out of business?  Adler says courts must use their individ. judgment—unclear where the reas line is.

h) Restatement 205 (435): Duty of Good Faith and Fair Dealing

i) UCC (436)

(1) 1-203 Obligation of Good Faith

(2) 2-103 Def. of “Good Faith”

(3) 2-306 Output, Requirements and Exclusive Dealings

B. INTERP. ASSENT SUBJECTIVELY OR OBJECTIVELY: Sub. intent is neither necess nor irrel.  If there’s an objective meaning, sub. intent is irrel.  If no ob. meaning, then you turn to sub. intent and decide whether to favor one side or the other or declare the K void.  Ideally you’d like a meeting of the minds, but we look to outward manifestations first to protect parties who rely on well-understood terms (even if you really mean 36 cents when you say $100, I’m entitled to the $100).  Adler’s general rule: K depends on a sub. understanding of terms, subject to the condit. that a party may in good faith rely on an objective meaning of terms if such a meaning exists.  

1. Peerless case (438)—Here, ambiguity is one the parties did not intend at the time of the agreement.  No obj. measure to lead one to conclude the Dec. Peerless was meant.  Thus, left w/either Oct. Peerless or no K.  Trying to show that it doesn’t matter which Peerless was meant is futile b/c there was a good reas. for the buyer to care which one (mkt fluctuations) and no subjective reas. to believe that she didn’t in fact care.  Call it Oct Peerless, and seller’s in breach—say the K was invalid, and he’s stuck w/the cotton she didn’t want anyway.  Buyer wins either way, and the result rewards her for playing games.

2. To prevent this sort of mischief, some courts (and the Restatement) say that if one person is ig. of the ambig. and the other isn’t, the knowing one loses (absent an objective means of determining what the K meant). 

Oswald (Swiss Coin Case) (450)—(Acc. to Adler’s rule) Like Peerless: no sub. understanding, so no K unless there’s an objective meaning, which there isn’t.

3. Restatement (452)

a) 200 Interpretation of Promise or Agreement

b) 201 Whose Meaning Prevails

c) 202 Rules in aid of Interpretation

d) UCC 2-208 (454): Course of Performance or Practical Construction

4. Weinberg (455)—Court doesn’t care what P’s understanding of “dress” was—looks to industry terminology/standards and finds an objective def.

5. Frigaliment (459)—Case where there may be an objective meaning of “chicken,” but unclear if the parties intended it.  Court reverts to the obj. meaning b/c no evid that something different was meant (perhaps burden on the party claiming something diff to prove it? (here, P)).  If there is an obj. standard (here, Ag. Dep’t def), why does Friendly care at all about the sub intent?  It’s a factor in this case b/c the objective meaning wasn’t so overwhelmingly clear as to be unequivocal—Restatement 202 gives nuance. 

6. Wadick (466)—K sent back for renegotiation, although it seems there’s no ambiguity/gap to fill at all—they contracted for 20 acres, and the 20 acres includes the road.  Court says there’s no agreement b/c both parties must have assumed that the boundary fell short of the road; the seller would never have suggested this otherwise.  Suggests that when there is a mutual subjective understanding that’s diff. from the obj. meaning, the K won’t be enforced acc. to its terms.  Unclear, though, whether same result if the the orig. understanding was that the seller thought the road wasn’t included but the buyer did.    

V. Written Manifestations of Assent
A. INTERP A WRITING—THE PAROL EVID RULE: Basically means that if you have an integrated written agreement then that’s it—can’t claim a prior agreement that says something diff. if it looks like the new agreement is meant to encompass everything.  You assume the integrated writing supercedes everything.  PER is helpful when the integrated written agreement is meant to modify earlier written K’s but doesn’t explicitly say so.   

1. Restatement (477)

a) 209 Integrated Agreements

b) 210 Completely and Partially Completed Agreements

c) 213 Effect of Integrated Agreements on Prior A’s (Parol Evid. Rule)

d) 214 Evid. of Prior or Comtemporaneous Agreements & Negotiations

e) 216 Consistent Additional Terms

2. UCC 2-202 (478): Final Written Expression: Parol or Extrinsic Evidence—Hypo: K to deliv. oil on T, but start delivering it Wed. morn.  Buyer complains.  Seller argues that under their old agreement, T meant anytime on/bef. Wed. morn—says that understanding carries over into new K.  2-202 says terms of the old K may be brought in as evid of what was meant, but that the current K may not be contradicted by evid of any prior agreement—case law falls both ways.    

B. INTERP CONFLICTING WRITINGS—The “Battle of the Forms”: When one or both parties render perf w/o addressing a sig. conflict in their manifestations of assent, harder to just declare the K void, as you might have done if no perf. was rendered. 

1. Oil deliv. hypo: Discuss poss of Adler selling me 100 barrels/week @ $50 per.  He sends back assent to sending avg of 100/week.  I say nothing and accept first 2 weekly shipments of 100 but balk on week 3 when he sends only 90.  Have I implicitly acc. his counteroffer by perf?  Under 2-207, Adler’s acc. counts as an acc., unless he makes his acc. conditional on my assent to the addt’l/different terms (which he didn’t).  His addt’l/different terms are to be considered proposals for additons to the K, which become terms of the K unless

a) my offer had expressly limited acc. to the terms of the offer;

b) they materially alter it (in which case I’d have to specifically consent to them); or

c) Notification of objection to them has already been given or is given w/in a reas. time after notice of them is received

2. Note that 2-207 uses acc/written conf. interchangeably—treats it the same even if you have an agreement prior to the introduction of the new term  

3. “Mirror Image Rule”—Common Law: any acc. which changes the terms of the orig. offer rejects the offer and simultaneously makes a counteroffer—terms of acc must mirror terms of offer.  If the offeror proceeds despite the differing terms of the supposed acc, said to have acc. the counteroffer and is bound by its terms.  Thus, terms of the party who sent the last form became the terms of the K: “last shot rule.” 2-207 rejected this.

4. Langellier (496)—Pre 2-207 case.  Says you need a clear accession on both sides to one and the same set of terms (recall Braunstein).  (MIR.) 

5. Step-Saver (498)—Court says that opening box meant nothing here b/c K was already formed—SS had a K for the software, sans stipulations, prior to the boxtop terms.  No acc. of the integrated agreement, so inapplic. under 2-207.   SS had already purchased the software free and clear so it was actually TSL’s obligation to send them a box w/o conditions on it—SS had a right to open the box w/the warranties intact.  Could also view this as a consideration case—no contractual agreement to the boxtop terms b/c no consid given for those additional terms; work to SS’s detriment and TSL’s benefit, but TSL has given SS no consid. for those additional liabilities.  Although 2-209 permits parties to modify a K w/o additional consid, court held that 2-209 doesn’t apply here because a writing will be a binding modification to an earlier agreement only if the parties so intend.  SS never agreed to the boxtop terms, so no modification (Ad says court could have ruled either way).       

6. UCC (510): 

a) 2-207 Additional Terms in Acceptance or Confirmation

b) 2-316 Exclusion or Modification of Warranties

C. REQUIRING A WRITING—The Statute of Frauds: Rest. 110 (514): Classes of Ks Covered.  S of F forbits enforcement of certain types of K’s w/o a writing.  Ad says it’s arguably about solemnity, and also about over/underenforcement.  If K is in writing, you can be sure it exists.  If you enforce one that’s not, someone might be lying.  Requiring all Ks to be in writing would = underenforcement; require none to be in writing would = overenforcement. 

VI. The Doctrine of Consideration—Why have the doct at all?  Consid is evid that the promise is solemn (could argue that requiring a writing would do the same thing, but that’s not gen the rule).  Essence of consid is that it is a bargained-for exchange; that’s why past, moral, and non-responsive consid don’t count.  Court doesn’t generally consider the amount of consideration, as long as it’s  bargained for.  Can’t have a merely pretend exchange, but consid need not be adequate to be binding.      

A. THE BARGAIN THEORY OF CONSIDERATION

1. Distinguishing Bargains from Gratuitous Promises

a) Donor Hypo #1: I’ll give NYU $100,000 if NYU agrees to build a reading room with it.  Not a bargain b/c no consid; NYU not giving up anything of its own, nothing in exchange for the promise.  Essentially saying “I’ll build you a reading room.”  (Would be diff. if NYU agreed to name the reading room after the donor—would be giving something up.) 

b) Donor Hypo #2: I’ll give NYU $100,000 if NYU agrees to divest itself of its tobacco stocks.  There is consid here; NYU agreeing to give up something for the money.  Irrel if NYU suffers no actual financial loss—giving up the right to choose is key. 

c) Can you K with an 18-year-old not to drink?  He can’t legally drink anyway—is it consid if you bargain away something you’re not legally entitled to?  Ad says no.  (Seems like it must first be yours to give).  

d) Johnson (673)—“I’ll give you $100 to be put towards liquidating your debt.”  Just like Donor Hypo #1 

e) Hamer (676)—Like Donor Hypo #2.  Nephew is giving something up in exchange for the money: “restricted his lawful freedom of action upon the faith of his uncle’s agreement.”

f) Restatement (683)

(1) 24 Offer Defined

(2) 71 Requirement of Exchange; Types of Exchange

(3) 81 Consideration as Motive or Inducing Cause

2. Past Consideration—Moore (686): Past consid not consid b/c consid must be bargained for.  Here, sittings given for free.  His offer to pay for them later on is thus not a binding K. (Like Adler’s ex: I give you $1000 w/no strings attached.  Later on, you say you’ll paint my house but then change your mind—no K)

3. Moral Consideration—again, doesn’t count as consid

a) Mills (688)—Like Moore—services rendered for free had nothing to do with later promise to pay.  Not a bargained-for exchange.  “Kindness and services bestowed upon D’s son were not bestowed at D’s request.  He was 25 yrs old and had long left his father’s family.”

b) Webb v. McGowin (692)—Why is this case diff?  Court can imply the exist of a quasi-K here—McGowin certainly would have agreed to pay Webb for saving his life had there been time (Like Cotnam).  Could argue that this is clearly an instance in which enforcing the promise is necess to “prevent injustice.” (Like preventing unjust enrichment under quantum meruit.)  Could also argue that the court is merely enforcing the quasi-K and sticking w/the promised amt. simply because it’s reasonable under 86(2)(b).  Seems unlikely that the court would have enforced quasi-K here absent the promise to pay.

c) Restatement 86 (698): Promise for Benefit Received—a lot like quasi-K, quantum meruit.  In distinguishing a gift case from a quasi-K casem ask if, with the luxury of time, the person would have done it for nothing.  McGowin probably wouldn’t have, had there been time to bargain.  

4. Action Not Taken in Response—doesn’t qualify as consid.

a) Glover (698)—Here we know that Glover would have provided the info for nothing because she did; didn’t find out about the reward until later.  Her actions were not in response to the reward offer, so she can’t collect.  

Re 23 (702): Necess. that Manifestations Have Reference to Each Other

B. CONTRACT MODFICATION & THE PREEXISTING DUTY RULE

1. Stilk (703)—mod. void for want of consid.  Says death/desertion common and that were the mod. to be upheld “exorbitant claims would be set up on all such occ.”

2. Alaska Packers Ass’n (705)—Like Stepsaver—fishermen want more money but aren’t promising to do anything additional.  Not really a K.  Two issues:

a) Rotten nets: could argue implicitly or explicitly that good nets were part of the orig K since they were getting paid per fish, so bad nets would const a deviation or breach. (Court found nets to be fine so a non-issue) 

b) Fishermen judgment proof?—Fishermen refusing to work unless wages raised is extortion.  If they could pay the damages for nonperformance it wouldn’t be a problem, but since they can’t the company is forced to either indulge them or face the loss of revenue.  Refusing to enforce the coerced modification prevents this—fishermen are better off working.  

3. Brian Construction (709)—When the subsequent agreement imposes on the one seeking greater compensation an additional obligation or burden not prev assumed, the agreement, supported by consid, is valid and binding upon the parties. 

4. Restatement 89 (713): Modification of Executory Contract

5. UCC 2-209 (714): Modification, Recession, Waiver

C. ADEQUACY OF CONSIDERATION

1. Hardesty (717)—Says value is subjective and that “consideration may indefinitely exceed the value of the thing for which it is promised and the bargain still stand”  Where there’s no fraud, warranty, or mistake as to facts, parties are bound by the K’s they make (with the exception of those made in jest).   

2. Restatement (721)

a) 79 Adequacy of Consideration; Mutuality of Obligation (SEE p. 724)

b) 364 Effect of Unfairness

3. Newman (721)—Not real consid b/c the stock was worthless and no evid to show otherwise—had no market value.  This is merely a “pretend exchange.”

