Contracts Outline
I. Basic Introduction to Contracts

A. Approaches to Contract Law

1. Philosophic Views


-Issues of fairness - “Veil of Ignorance and Difference Principle”



-Society should determine what is fair without anyone knowing 


their stake in the society – Rawls idea – You need to figure out a 


way that allows the worse off to get as much as possible…the poor 

and disadvantaged should be given the equal or better share

-Principles of Right and Wrong

-Coercive power of the state – when do we justify the coercive power of 
he state intervening in these issues?

2. Economic Analysis

-Joint Wealth Maximization – what set of rules maximizes the joint 
wealth of the parties? (maximize the net gain – better to give one person 
1 million than 500,000 people $1

-Social Welfare Maximization – idea that society is better off when 
the value of a trade gain is higher – externalities must be accounted 
for – what about the distribution of wealth? – how do we measure that 
wealth? – asks what is best for society, this idea could lead to 
redistribution and is similar to the Rawls idea

B. Functions of Contract Law

1. Sorting Function – Which contracts are enforceable?

2. Gap-Filling Function – Provides the ability to resolve a dispute over an agreement when the contingencies are unforeseen and not specifically laid out in the contract – Idea is that outside events can cause the contract to become burdensome to one of the parties, and contracts help interpret how the dispute that arise should be resolved – Also promotes the idea that there are certain implicit terms in contracts that are not specifically laid out – Court must determine what exactly the parties agreed to in the contract
3. Meaning Function – Contract law provides rules for determining the meaning of the promises the parties have made to each other (Adler thinks this is very similar to gap-filling function)

4. Line-Drawing Function – Contract law determines which rules should be treated as default rules (where the parties are free to opt out) and which ones should be mandatory rules and not subject to variation by mutual consent – (Adler thinks this is very similar to its sorting function)
5. Precedence/Reliance – Sets standards by which future contracts can be judged and standard terms made (kind of fits into gap-filling or meaning functions)
C. Sources of Contract Law
1. Common law – Restatements often lay out what the common law says, but it is not law in a jurisdiction until adopted in a court decision

2. Statutes



-UCC – Uniform Commercial Code (only statute we have to worry 

about) and it deals only in the sale of goods (not real estate) and 


has to be adopted by the states

What is a promise?


-Case on this subject

Bailey v. West (pg. 5)

Facts: Defendant (West) bought a horse, found out it was lame and tried to take it back.  The driver of the defendant tried to return the horse to the owner, who wouldn’t take it back.  West told his driver to do whatever with the horse, I’m not responsible, so the driver took it to a horse farm (Bailey).  Bailey tried to bill both West and original owner, neither would pay.  Bailey knew the dispute was going on, and still kept up the horse.  He sued West to get the bills paid for the horse.
Holding: There was no contract implied in fact here (or quasi-contract) as the horse was not valuable and it was unreasonable for Bailey to have expected compensation from West because there was no indication he would.  Bailey instead took it upon himself to take care of this horse knowing that no one wanted it, therefore he should pay for its bills.
Significance: A contract “implied in fact” must have both parties demonstrate through their actions that a contract existed.

D. Quasi-Contract


-A contract that occurs when there was no opportunity to bargain, but the 


bargain would surely have been made had the opportunity been given.  Ex: 

A doctor providing medical resuscitation to a heart attack victim.



-To determine the price setting of a quasi-contract after the fact, you 


determine what the fair price would have been had a bargain been struck.

E. Actions Indicate Intentions

Lucy v. Zehmer

Facts: Lucy has made many offers to Zehmer to purchase a farm but Zehmer has never wanted to sell it.  One night, they are both drunk and Zehmer and Lucy write out a note saying Zehmer will sell the farm to Lucy for $50,000 and Zehmer has his wife sign it as well.  The language of the notes mentions “We” (i.e. Zehmer and his wife) and states at the bottom, “title satisfactory to buyer”.  Lucy then offers 5 bucks after it is signed to bind the agreement, but Zehmer then insinuates that it’s a joking deal.  (In this case, the 5 dollars is not necessary to bind the agreement).  Zehmer later says this was not a real contract.

Holding: A reasonable person would not have thought this to be a case of brinksmanship and therefore would have thought a deal was occurring.  When people’s actions show that a reasonable person would have thought this was a contract, the contract exists.

Leonard v. Pepsico
Facts: Guy saw an ad from Pepsi to collect points, the commercial suggested that for millions of points you could get a Harrier jet.  The catalog did not have an order form area for the Harrier jet.  Guy sued to force Pepsi to give him a Harrier jet after getting the points.

Holding: There was no contract here because no reasonable person would have interpreted the commercial as a serious offer.  Can also look at the most formal written document you have to determine if a contract was there, in this case, the catalog did not have the Harrier jet in it.  In addition, price sometimes presents so much evidence about the contents of a contract that it shows there was no reasonable interpretation that a contract existed.

-Note: Economic efficiency dictates that the law should be used to examine the value of 
an item in dispute and determine who values it more and award it to that person.

F. Contract Theory – Underlying Ideas
1. Economic Efficiency Theory – The person who values something the most should get the item in contract law.  This allows the overall wealth of society to be increased, benefiting society as a whole because redistributive mechanisms can occur later and provide less fortunate people with a greater amount of wealth.  Also relates to: Pareto Principle – If you can arrange the world such that one person is better off and no one is worse off, then you should do so – A society is Pareto optimal only when there is no opportunity to make someone better off without making someone worse off.  This can sometimes conflict with overall economic views, as shifting of societal economic balances can often hurt at least one person (Scenario with 1000 people with 1000 bucks vs. society with 999 with a million bucks each and one person is 999 bucks – both scenarios are Pareto optimal, can’t shift from one or the other without hurting someone)
2. Autonomy Theory - Support for legal enforcement is that you make a promise out of free will.  The coercive power of the state enhances free will because it enhances your predictive power for exchanges.  You have the freedom to bind yourself (because it is backed up by the coercive power of the state) and this increases your autonomy because the system allows you to do this to yourself (not an external factor limiting you, you are limiting you, that is autonomy).  You agree to suffer the consequences if you change your mind.  More options that are created (you could not make yourself legally bound if you wanted) lead to more freedom.
G. Indefinite Promises and Open Terms

1. Corthell v. Summit Thread Company 132 Me. 94, 167 A. 79 (1933)



Facts: Corthell was working for Summit Thread as an employee 


and invented these good thread spooling items.  Signed a contract 


with Summit Thread to get compensation for his inventions and 


work for the company for five years and future “reasonable 



recognition” for his future inventions.  The contract also stated that 

the “basis and amount of recognition to rest entirely with the 


Summit Thread Company at all times.”  Also stated that “All of the 

above is to be interpreted in good faith on the basis of what is 


reasonable and intended and not technically…”



Holding: Promise was not purely illusory.  Reasonable value 


compensation was therefore due Mr. Corthell.



Significance: The term reasonableness is not ambiguous and 


creates a valid and enforceable contract.

2. Joseph Martin, Jr. Delicatessen, Inc. v. Schumacher 52 N.Y.2d 105, 417 N.E.2d 541 (1981)



Facts: The deli and Schumacher (landlord) agreed in the lease that 


the lessee would have the option to renew the agreement and 


renew the lease for five years (originally paying 500 up to 650 


dollars per month).  The contract states that the renewal period was 

“to be agreed upon”.  After the initial five years, the lessee wants 


to renew the lease, the lessor says fine, that will be $900 per 


month.  The lessee says this is way too high and wants to exercise 


his option at the reasonable market value ($545.41 per month)


Holding: The contract was too vague on specifying how the 


renewal price would be agreed to.  Therefore, this is not an 



enforceable contract.



Significance: Unless a contract specifically states that terms will 


be agreed upon under “reasonableness”, it will not be assumed.  


Also, an agreement to agree is not enforceable.  Standard practice 


business can also come into play in these cases.
H. Consideration Doctrine
1. Promises must be part of a bargain for exchange.  Legal enforcement is only 
possible where there has been consideration (quid pro quo) in a promise.  In other 
words, something must be extracted from each side.



a. But see – Adler says consideration doctrine has few supporters.  


Numerous exceptions to this rule, including promissory estoppel 


and promise of donations to charity.  This doctrine is still widely 


used, though.

2. Hamer v. Sidway 124 N.Y. 538, 27 N.E. 256 (1891)



Facts: Uncle agreed to pay his nephew money if the nephew 


wouldn’t smoke or drink until he was 21 years old.  Nephew turns 


21, goes to collect, sent a letter to uncle about it, they eventually 


agreed that the uncle would hold onto the money until nephew hit 


more responsible age.



Holding: There was consideration for this contract because prior 


to the promise, the nephew had occasionally used tobacco and 


liquor.  Consideration existed because the uncle extracted 



something from the nephew in return for the promise of money.  


The implication also is that the nephew had the right to do this, and 

he gave up that right in return for the promise of the money.
a. Unilateral contract – Nephew formed agreement by performing the abstinence, not by promising to abstain.  He completed the agreement when he finished abstaining for five years or however long it was.  This makes it a unilateral contract.  Might have been a bilateral contract, if the contract had been a promise by each side to uphold their end.

b. Consideration doctrine does not defeat gifts, it defeats promises to give gifts

3. St. Peter v. Pioneer Theatre Corp.



Facts: A theatre advertises for a Bank Night – if you come to our 


theatre on the night of a show and sign a registry, we will give 


money to the person drawn at random.  Plaintiff shows up to 


theatre and signs the register.  He is picked at random and demands 

money, the theatre says sorry, not giving you the money.


Holding: The theatre’s promise to pay the prize was supported by 


consideration.  The theatre got an increased chance of attendance 


and the people got a chance of winning money, thus quid pro quo.



Significance: Extraction of something for purposes of 



consideration doctrine can be somewhat vague, as in increased 


possibility of attendance.

I. Unconscionability

1. Williams v. Walker-Thomas Furniture Co. (pg. 56 for both cites)



Facts: Walker bought a bunch of furniture on layaway type plan, 


where she did not own it until all things were paid off (cross-


collateralization clause).  She ended up defaulting on this, they 


repossessed everything (even though she had paid off some of 


them if taken individually).  She misunderstood (or claimed to 


misunderstand) the cross collateralization clause and wasn’t happy 


they took her stuff.


Holding: The contract was voided by the court because they 


deemed it unconscionable.  The idea is that these terms were so 


grossly unfair to poor people (and Williams in particular) that it 


would be against good conscience to enforce this.


Significance: See various ideas below

a. Fraud - She was not lied to so that she would sign the contract – this would be fraud

b. Subjective Interpretation - When one person (Person A) has a subjective understanding of what a contract is, but the second person (Person B) has a different subjective understanding.  Person B also knows that Person A has a different subjective understanding, but the Person A doesn’t realize Person B has a different understanding.  In this case, Person A’s understanding of the contract controls.
c. Two types of Unconscionability
i. Substantive Unconscionability – the terms themselves are grossly unfair

ii. Procedural Unconscionability – based on unequal bargaining power arising from the fact the store is sophisticated and the customer gets swept along in this transaction because she’s not able to effectively bargain.  This is the most controversial point

d. Unfair surprise doctrine – Comes up in boiler plate contracts, which we can presume that one party hasn’t read.  It’s enforceable as long as it’s reasonable.  Anything, instead, that’s oppressive, unreasonable, or an unfair surprise will not be included as enforceable.
e. Policy considerations – May need to allow such contracts otherwise underprivileged will have no other option to obtain this stuff (no credit).  Or we might say that disallowing these contracts will force retailers to provide better terms to inner-cities.  Also there is an issue of how much paternalism we want in the law (Poor people should have the right to choose the same luxuries as rich people).
f. Racial Issues – Was this case decided on issues of race because Williams is black?

J. Performance of the Obligation - Idiosyncratic Bargainer

1. Jacob & Youngs v. Kent 230 N.Y. 239, 129 N.E. 889 (1921)



Facts: House buyer demanded in the contract that Reading pipe 


was used in the house.  Much of the piping ended up not being 


Reading pipe.  Buyer demanded all piping be replaced with 


Reading pipe (which would involve tearing out massive parts of 


the house) before final payment would be made.  House builder 


sued to demand full payment.



Holding: The court said that substantial performance was provided 

in this case and that it is not necessary to replace the pipe.  



Substantial performance is all that was required, and since it was 


an honest mistake, the insignificance of the mistake (because the 


pipe was comparable) means they substantially performed.
Idiosyncratic bargainers must show they have an idiosyncratic interest, otherwise we can assume they don’t (otherwise they could abuse contract provisions).  Comes down to whether we believe the person or not.
2. Perfect vs. substantial performance



-Perfect performance requires that someone do everything to the 


exact letter of the contract, whereas substantial performance only 


requires that they fulfill their obligations in good faith and/or by 


industry standards.  Substantial performance is assumed in a 


contract unless a specific/perfect performance is specifically 


mandated and inferred from the contract. (Retaining wall and the 


oak tree killed my mom)

3. Alternative Line of Analysis – Allocating Risks
1. Stees v. Leonard 20 Minn. 449 (1874) pg. 77


Facts: Defendant entered into contract to erect a building on the 


plaintiffs’ lot.  The lot had quicksand, and the building collapsed 


twice before builders abandoned project and refused to perform.  


Plaintiffs sued for damages due to builders’ failure to complete 


construction.  Also worth noting the plaintiffs had at different 


times kept the land drained.


Holding: The court found that the contractor assumed the risk of 


the land being difficult to build on and therefore was obligated to 


perform.  When it didn’t, damages were due to the plaintiff.


Significance: Stees uses an allocation of risk analysis to ask who 


was in the best position to realize the risk of undertaking the 


contract (especially examining unforeseen risks).  Thus, we 


examine who made the mistake by not including in the contract a 


better calculation of their own risk.  This is an alternative view to 


the Jacobs substantial performance analysis as you must perform 


in this case.  Whoever is in the best position to assume the burden 


of the risk will normally do so unless the contract states otherwise.  

Terms are often implicit as to who assumes the risk, and courts 


must analyze these implicit terms.

4. Material Breach



-If a party provides substantial performance, a breach in a contract 


will be deemed immaterial.  The party who is the victim of the 


breach is not excused from performing their part of the contract if 


the other side’s breach is immaterial.  Any damages from this 


immaterial breach will be judged by market values or common 


values, not idiosyncratic values.  Material breaches are where 


substantial performance was not provided and damages are called 


for under the contract.
5. Taylor v. Caldwell (English case) pg. 88



Facts: Music Hall had been agreed to be rented by the plaintiffs.  


The Music Hall burned down.  The plaintiffs then sued because 


they couldn’t hold their show there.



Holding: The court found that the implicit terms of the contract 


were conditioned upon the existence of the Music Hall.  As the 


Hall burned down through no one’s fault or foreseeable possibility, 

then both parties are excused from performance of the contract due 

to its impossibility.



Significance: When it is completely impossible for a contract to be 

performed by its terms, then the contract becomes unenforceable.

Note - Stees and Taylor come out different ways (don’t put too much stock in them)

K. Remedies and Damages
1. Three kinds – Benefit of the Bargain (expectation damages), Reliance Damages, and Restitution Damages – See notes on how to calculate using hypos
1. Benefit of the Bargain (Expectation) – Put the person in the position of how they would have been had the contract been performed.  In this case, the market price controls the damage amount if you have to go back into the market to get performance (this is true whether the market is up or down).
2. Reliance Damages – To put someone into a position that is as good as they would have been had the contract never been made.  The courts will sometimes award reliance damages instead of expectation (benefit of bargain) damages.  Where reliance damages are positive but expectation damages are zero, the court might award reliance damages.  The court might not award reliance damages when it believes the victim of breach would have lost the reliance damage money anyway.
3. Restitution Damages – To prevent unjust enrichment by requiring each side to pay for what has been done to that point.  This is only used in exceptional cases as this is often built into benefit of the bargain damages.  This is also done on the contract rate, not the market rate.  There is no situation where the owner would have to pay in restitution damages more than what he would have had to pay under an executed contract

2. Chicago Coliseum Club v. Dempsey, 265 Ill. App. 542 (1932) pg. 105



Facts: Jack Dempsey breached a contract to fight Harry Wills in 


order to prepare for a subsequent bout.  Coliseum sued Dempsey.


Holding: Court said awarding expectation damages on the ticket 


revenue was too speculative.  The money the company spent 


preparing after the contract was made would be awarded as 



reliance damages, however.  But, the money spent promoting the 


fight before the contract was signed was not recoverable as 



reliance damages.



Significance: Adler thinks this case is stupid.  It is a technique 


under common law however, that when damages are too 



speculative for expectation, you award a default of zero.  The 


expectation damages must be concrete enough for a court to justify 

awarding damages.

3. Anglia Teleivision Ltd. V. Reed, 3 All E.R. 690 (C.A. 1971


Facts: Brady Bunch dad agreed to go to England to be in a show at 

the BBC.  He ended up deciding not to go.  BBC sued for breach.



Holding: Court awarded reliance damages to the BBC.  But since 


these damages included costs the BBC put in before the signing of 


the contract, which makes it more expectation-like, because they 


essentially awarded damages that provided the show would reach 


the break-even point (as show would not have been green-lighted 


without the potential to at least break even).


Significance: This is just a different take on the whole vague 


future profits in expectation damages issue.
4. Benefits of using Benefit of the Bargain (Expectation) Damages over other methods

1. Promotes Performance – Encourages people to follow through with their contracts as the damages can be great (especially given potential market fluctuations)

2. Economic Efficiency – People will analyze their own economic position and perform the contract if it is economically beneficial to do so.  If it is more economically beneficial to breach and provide the expectation damages, then economic interests are better served by the breach.  If you have a thick market, efficient breach ceases to be an issue because I could contract the work out myself and have a competitor do it or just pay expectation damages and let the victim of breach go to these people.

3. Reliance Damages are inferior because you will have increased negotiation costs because there will be a new set of negotiations when the price is lower than market price because a contractor could keep jacking you around.
5. Freund v. Washington Square Park, Inc. (1974 Court Appeals NY)


Facts: Plaintiff had entered into an agreement to grant Wash. 


Square Press the rights to publish and sell in book form his drama 


work.  When Plaintiff delivered manuscript, defendant agreed to 


complete payment of non-returnable $2,000 advance.  Contract 


allowed for publisher to terminate agreement by notice within 60 


days if it didn’t like the manuscript.  The contract also provided 


that defendant would pay royalties based on a specified percentage 


of sales.


Holding: He didn’t contract necessarily for publishing, but for the 


royalty scheme in the event of publishing.  Because advance was 


awarded and writer still had his manuscript, no further damages 


can be awarded because they are too speculative as the royalties 


are nebulous (we don’t know how many books would have sold).



Significance: Shows court reluctance to award damages on highly 


speculative situations.  Also could apply economic analysis that 


because the side that had to cover costs pulled the plug, we can 


assume it would have made no money (maybe could even use a 


joint-wealth maximization analysis a bit).  Prof. thinks simply 


reducing to zero is stupid, should analyze what the revenue stream 


might have been.
6. Specific Performance

1. When is specific performance better than benefit of the bargain


-In order to get specific performance you need uniqueness.  You 
can argue in a case that while bushels of wheat are all the same, 
but the fact that the buyer cared so much about item may show that 
he is entitled to it.  Reasoning for that is because if a good is 
unique, we tend to believe the buyer that they value the good more 
than market alternatives, in which case it would be difficult to 
calculate expectation damages.
2. When do we reject specific performance?


-When the item is not unique or when specific performance is 
hugely inefficient and expensive would lead to a windfall or 
vindictiveness on the part of buyers

3. Other situations with specific performance


-This is usually enforced in real estate - We’re not as worried about 
plaintiffs being opportunistic because the seller has agreed to sell 
this piece of land and calculating damages would be extremely 
difficult.

Klein v. PepsiCo, Inc. 945 F.2d 76 (1988 4th Cir. Court Appeals) pg. 113



Facts: Klein wants to buy a jet from broker (to resell).  Broker 


goes out and finds a jet.  They go through negotiations, set a price, 


have mechanics check out the plane.  Klein accepted offer on price 

by telex and other sale documents got passed around, but PepsiCo 


ended up reneging on the deal.


Holding: Court found that a contract did exist but that this is a 


common (at least in the market) good and Klein can go get himself 

another comparable plane.  It said expectation damages should be 


granted and remanded.



Significance: To get specific performance, you must show that the 

good is especially unique (this case sets the bar pretty high.  Adler 


says wrongly decided (big fucking surprise) because he thinks the 


plane was in fact unique and that expectation damages are likely to 

be undercompensated because you can’t say how much it is 


actually worth when he was going to resell it.

7. Mitigation of Damages Doctrine


-A victim of breach must take all reasonable efforts to reduce the 


costs of the breach.  If they do not, the breacher is not required to 


pay for what damages could have been reasonably mitigated.  This 


clarifies benefit of the bargain.  You don’t have to put yourself at 


more risk in order to mitigate (reasonable efforts).
8. Foreseeability of Damages


Hadley v. Baxendale pg. 118



Facts: Shipper is the customer in this case.  The carrier is the 


person who was supposed to take the crankshaft to get it fixed.  


Carrier promises to deliver a crankshaft to a manufacturer who will 

make a new one based on the old one.  Shipper brings crankshaft to 

the carrier who will bring it to the manufacturer.  Carrier delivers it 

late and mill is closed much longer than it would have been, had 


the carrier brought it on time.  Assume that the carrier doesn’t 


know of the importance of the crankshaft.  Shipper sued carrier for 


the lost profits that were a consequence of the breach.


Holding: The carrier is not liable for damages that occurred from 


the mill being shut down the extra time.  This is because the 


damages were not foreseeable as they could just have easily 


assumed that a spare crankshaft existed.



Significance: All damages to be charged to a breacher of a 



contract must have been reasonably foreseeable as a result of their 


breach.  Idea that at the time the contract was made, a party must 


be reasonably informed and/or foresee the risk they are taking.  


UCC uses the Hadley rule.



-Unlike idiosyncratic tastes (where we just don’t believe 



you had the interest in these damages), foreseeability is that 


a side would have had no reason to think they were 




assuming this risk (not about believability).

L. Consideration Doctrine and Promissory Estoppel
1. Allows gratuitous promises to be enforced when the promising party should have reasonably expected or intended the other party to rely on the promise and the promise caused the other party to actually take action in reliance on the promise.

2. Consideration provides for a quid pro quo, promissory estoppel fills the gap of gratuitous promises left by the consideration doctrine.  Essentially promissory estoppel covers the area of gratuitous promises.

3. Charitable donations and promises made to educational institutions (though not all courts totally say this) are enforceable even without consideration or the reliance needed normally in promissory estoppel.  No reliance is required in these cases because of the overwhelming social interest in making promises enforceable to charities.
4. -From one view, the problem is not that we got rid of consideration, but that the extent to which promissory estoppel substitutes for consideration, it’s difficult to enforce or understand.  This is basically a mess and this is just for gratutitous promises.  If you look at Restatement Second §90 (not law until incorporated into a decision, but it is very widely applied) the remedy is limited to the extent necessary so that it avoids injustice.
5. Feinberg v. Pfeiffer Co. 322 S.W. 2d 163 (1959) pg. 174


Facts: Mrs. Feinberg was told that board of directors for Pfeiffer 


approved a pay increase and a promise to provide an annuity of 


$200 per annum when she retired because she was a much beloved 


employee.  She could retire at any time in the future she wanted, 


but she continued to work for more than 2 years, and retired at the 


age of 56.  The board of directors had passed a formal resolution 


on increasing Mrs. Feinberg’s pay and establishing the pension.  


Resolution also stated that it was hoped she would stay on longer.  


New president at Pfeiffer stopped paying the annuities after they 


had been paid for about seven years.


Holding: Court rejected idea that there was a bargain for 



exchange (though Adler suggested there might have been through 


inducement), but enforced on basis of promissory estoppel.  


Feinberg retired on reliance on the pension.  Reasonable reliance 


because she wouldn’t have quit unless she were getting the pension 

and she was giving up her options for employment elsewhere 


because she stayed out of the workforce on reliance that the 


pension would continue.  Also relied by staying on at this company 

and not going elsewhere before retiring.


Signficance: If a promise is intended to produce reliance and does, 

it will be enforced (especially in pension ex ante situations).
6. Hayes v. Plantations Steel Co. 438 A.2d 1091 (1982 Sup. Court of RI) pg. 178


Facts: Hayes (employee) said he was going to leave, after which 


he was promised a pension.  Every year he would come by to get 


the money and ask if it was coming the next year.  After so many 


years, they stopped paying the pension.  He sued to keep it.


Holding: There was no reliance by the employee as he was retiring 

anyway means promissory estoppel cannot be applied.  There was 


also no consideration because the company did not expect to get 


anything out of him for the promise and thus no quid pro quo, it 


was just a gratuitous promise.



Signficance: Shows importance of chronology to demonstrate 


reliance, which is necessary to enforce under promissory estoppel.
7. Coley v. Lang 339 So. 2d 70 (1976 AL Court of Civil Appeals) p. 199


Facts: Lang says they had made an agreement where Coley agreed 

to make a purchase of stock from Lang.  Also agreed about 



subsidiary terms – Lang was allowed to take the assets out of the 


company (just buying the name).  Lang wants specific performance 

because the stock shares deal was a unique deal (the stock shares 


are unique).  Lang said all that was left to do was get shareholder 


approval.  Coley says that there was only an agreement to agree 


(just preliminary terms) and therefore it is unenforceable.  This 


writing still contemplates a later writing.  There was also still more 

information that was not included that indicates this was not a final 

contract.


Holding: The court held that this was merely an agreement to 


agree.  Once it found that, however, the lower court decided to 


reward reliance damages under the doctrine of promissory 



estoppel.  The appeals court reversed the awarding of reliance 


damages saying it was unreasonable to rely on the promise 



agreement to agree).


Significance: Adler has never seen a writing this detailed not be 


considered an agreement.  Thinks it is hard to see how the court 


found this was not an agreement.  Therefore, he says promissory 


estoppel shouldn’t even be in the picture.  Sometimes you could 


see that a court might want to use promissory estoppel to enforce 


parts of agreements that parties have concurred on but not others 


where they haven’t.
8. Hoffman v. Red Owl Stores, Inc. 26 Wis. 2d 683, 133 N.W.2d (Supreme Court of Wisconsin 1965) pg. 204


Facts: Hoffman wanted to setup a Red Owl franchise.  Red Owl 


agents wanted to set one up with him, set successive conditions for 

opening up a new Red Owl store.  He purchased a practice grocery 


store at urging of Red Owl, and made it profitable over time, then 


sold it at their urging.  Also sold his bakery at their urging.  Costs 


kept going up over time by Red Owl, and the deal eventually broke 

down when Hoffman objected to source of funding.  There was no 


agreement on the size, layout, design, etc. of the store building and 


there were no explicit terms as to how the building lease would 


function.


Holding: Court found there was no agreement and thus no full 


fledged contract in this case (too many unresolved details).  Turns 


to promissory estoppel then, awards reliance damages under 


promissory estoppel by saying that Red Owl made promises on 


which Hoffman reasonably relied.



Significance: Adler says they’re lazy and should have either 


resolved under regular contract doctrine or calculated the 



expectation damages fully rather than just giving crappy reliance 


damages.

9. Promises to Insure


East Providence Credit Union v. Geremia 103 R.I. 597 (1968) pg. 214



Facts: Debtor borrowed money to purchase a motor vehicle.  


Lender said you had to have insurance on this car (doesn’t want to 


be left holding the bag).  Lender says that it can pay insurance if 


you can’t and then you pay us back as part of the loan.  The debtor 


lets the insurance lapse and the lender finds out about this and says 

that it will go ahead and pay it.  The bank does not follow through 


on the promise and the car is wrecked.  The debtor sues the lender 


for a failure to follow through on the promise.  The value of the car 

when it was wrecked was more than the balance of the loan (that’s 


why it’s the debtor suing the lender) and the debtor wants the bank 


to pay the difference


Issue: Court held that this was a contract and part of the bargain 


was for the bank to pay the insurance (so promissory estoppel not 


needed here).  Court also says that even if that weren’t the case, 


promissory estoppel would kick in and force the bank to pay for its 

promise that was relied on.


Significance: Promises to insure can be applied either through 


saying a valid contract exists or through promissory estoppel.

10. Material Benefit Rule - Promises are made ostensibly in exchange for something someone has done in the past.  There’s no such thing as “past consideration” because can’t have bargain for exchange if the thing to be exchanged has already been given.  Difference between this and quasi-contract is that a quasi-contract assumes an automatic contract would have been made if you had the opportunity to do so, but material benefit rule used when it is more uncertain you would have done it, but your later promise indicates that you would have.  Material benefit rule can apply even if there is no reliance.  We’re using the promise as an indication that under other doctrines (quasi-contract or lapsed consideration, i.e. statute of limitations for enforcement of old contract has expired), the promise should be enforceable.  This can often be used to determine whether a promise was meant to be enforceable.
Mills v. Wyman 20 Mass. (3 Pick.) 207 (1825) pg. 224



Facts: Adult son became ill and a stranger (Mills) took care of 


him.  When the son got better, the father promised to confer reward 

to Mills, but later reneged.


Holding: This is not a quasi-contract case because it is an adult 


child who is then treated as his own person (whereas in quasi-


contract cases the person who the doctor took care of was the one 


who actually showed an obligation back to the doctor).  The court 


in this case says that the father is not obligated to pay because past 


consideration does not apply.


Significance: This case goes against the normal case law in 


material benefit rule (so don’t cite to it).  This case should have 


come out the other way.

Webb v. McGowin I 27 Ala. App. 82 (1935) pg. 227



Facts: Webb was dropping blocks from above at the mill he 


worked at.  Saw McGowin walk over into the way, and had to hold 

the block and fall to direct it elsewhere, thus saving McGowin.  


Webb was severely injured.  McGowin agreed with him to care for 

and maintain him for the remainder of Webb’s life.  McGowin died 

9 years later, and his estate stopped paying Webb.


Holding: McGowin’s estate has to keep paying for Webb because 


of the material benefit rule.


Significance: Could have used the quasi-contract doctrine 



exclusively here, but material benefit rule seems to be used as an 


evidentiary support for the quasi-contract in this case.  This is 


probably the most famous material benefit rule case.

M. Regulation of Contracts

1. Why do we need regulation? - When there are externalities involved like pollution.  Because contracts are manifestations of intents to be bound (though they are often agreements above this level), there is reason to regulate.

2. Specific Reasons Not To Enforce Contracts

1. Duress - if I hold a gun to your head and say sell me your car or I will shoot you
2. Mental incompetence or illness – if there is a guardian in place, they can contract for them to get around this

3. Infancy – Normally do not allow minors to enter into contracts.  But at what point do they become enforceable? 14, 17, 18?  NY and CA are big exceptions to this rule because of child stars, where the laws want to allow them to be bound (though there are safeguards)

4. Intoxication (some circumstances) – whether an agreement is enforced depends on whether the other party had reason to believe you were intoxicated and whether your intoxication was voluntary – unless you were so far gone a court could conclude that the effect was similar to mental illness

5. Fraud

6. Illegality – idea of the power plant being substantively wrong according to societal regulations

7. Unconscionability – may not view that someone has entered into a contract by choice because the circumstances of life have forced them into this, therefore we don’t want to give credence to this “choice” – this is often hard to determine
8. Immorality
3. Statute of Fraud and Parol Evidence Rule -These are not regulations on the agreements themselves but regulations on how to prove the agreement.  They go to enforceability.  When we are talking about implicit agreements, we assume that all explicit terms would be enforced.  These rules force us to contemplate what happens when explicit terms weren’t enforced.
1. Statute of Frauds - UCC 2-201 and common law summarized in § 131 - Rule: Things need to be in writing for certain situations (marriage, sale of land, sale of goods over $500, and contracts for performance taking place over 1 year) - Encourages people to put as many terms as possible in writing – this makes enforcement and litigation much easier later on and necessary to keep people from lying about large transactions where it may be profitable to lie.  Small transactions it usually is not profitable so we don’t worry about it as much.  Exception to the statute of frauds are collateral agreements, promissory estoppel (assuming reliance), and fraud in the inducement (not putting something in writing with the express purpose of not making the deal under the statute of fraud)
2. Parol Evidence Rule - An earlier agreement will not matter if it contradicts a later agreement whose terms clearly supercede the previous agreement.  It is more difficult to determine when the later agreement does not clearly contradict the previous agreement and is more supplemental.  Also note: fully integrated agreements are those where all terms are a part of the contract and it specifically excludes any other terms.  A partially integrated agreement does not do this.
3. Tests that you can use to determine whether parol evidence rule applies.  Four-corners test - does the document on its face seem to be complete.  If so, no additional terms allowed.  Like the merger test – if document seems to exclude additional terms, it will exclude additional terms.  Test most courts use – are we prepared to believe that this prior agreement exists?  Idea that we should look at whether the original agreement should have had this in it.  Adler disagrees with the book and says this question is all about looking at the evidence.  Idea of separate consideration is that you also want to look at the additional new agreement and see if it is directly related to the old one.  If there was separate consideration made for the new term, we are inclined to enforce the new term as a new agreement.
4. Mitchill v. Lath 247 N.Y. 377 (1928) pg. 613



Facts: There was an agreement to buy/sell property.  Mitchills 


wished to buy the farm, but found an icehouse there objectionable. 


The defendants orally promised and agreed, for and in 



consideration of the purchase of their farm by the plaintiff, to 


remove the icehouse in the spring.  They didn’t do this but the 


provision of removing the icehouse was not actually put back into 


the original contract.  The seller argues that the agreement was a 


fully integrated agreement.  The additional term is new and 



excluded.  The buyer (Mitchell) says this is a partially integrated 


contract.  If this is so, we get to say that there’s a surplus term.


Holding: Court says because this term is so closely important to 


the sale of land (and is alleged to actually be a part of the 



agreement) it should have been found within the original contract 


for sale.

5. Masterson v. Sine (1968) pg. 617



Facts: Masterson owned a ranch as tenants and conveyed it to Sine 

by a grant deed reserving a right unto the Grantors an option to 


purchase the property before a certain date.  The trustee of 



Masterson (who was in bankruptcy) brought suit to enforce the 


option.  Lower court excluded evidence that the parties wanted the 


property kept in the Masterson family and that the option was 


therefore personal to the grantors and could not be exercised by the 

trustee in bankruptcy.


Holding: The court said that under the parol evidence rule the 


separate agreement to keep the property within the family should 


have been admitted.



Significance: Court viewed the original agreement as partially 


integrated and therefore the additional term can be incorporated in 


such cases.  Key idea is that this was an implicit term in the 


contract as provided by the later agreement in the family.
6. Offer and Acceptance



-The offeror is the master of the offer – he dictates the terms of 


how the agreement goes through.

1. Mailbox Rule - Applies when parties don’t specify means of acceptance, or specify that acceptance by mail is reasonable, or in a context where mail is reasonable (i.e. the offer was in the mail).  The rule is not used that often because mail is not used that often because of modern technology.  Offers don’t come in the mail these days.  Mailbox rule states that an offer is accepted when the acceptance is dispatched.  This rule might avoid strategic behavior.  
2. Revocation – an offer can be accepted for a reasonable period of time until it is revoked.  An offer is revocable as a general matter unless the offeree has an option for a period of time.  The option must be supported by consideration under the common law or be relied upon under promissory estoppel.  Thus, if you pay someone for the option to keep an offer open for a week, then the offeror cannot revoke without breaching the contract.  If someone just said, this offer is on the table for a week and you didn’t give anything for it, then the promise is not supported by consideration and the offeror could close the option tomorrow if they wanted.  However, UCC §2-205 says that a firm offer made by a merchant is an option that is enforceable even without consideration
3. Revocation in the Unilateral Contract Setting – Restatement § 90 – If you make an offer to someone in a unilateral contract and they begin performance (and it is clear they have begun performance), they have an opportunity to finish and you cannot revoke the offer.  Idea that this is an implied contract for the option to complete once you have begun.  Under this, consideration occurs when you begin performance.  (This is not to be confused with promissory estoppel).  Unilateral contracts occur when only one side is required to do something and can be sued for breach.
4. Counter-offer

i. Common law is mirror image rule - if I make an offer to you & you respond to my offer changing the terms ( you have rejected my offer & responded with a counteroffer.  If I say I accept, I’ve agreed to your counteroffer.  If you agree to an offer, then it has to be to all terms of that offer.  Any change in the terms in a counter-offer is a rejection of the entire previous offer.  Initial offer can no longer be accepted once counter-offer is made (unless reoffered).

ii. Last-Shot Doctrine – Where neither side accepted the others’ offer, but they act as if there is a contract, you go with the last offer that was sent.  Problem is that it encourages people to try and get in the last shot and manipulate the terms.

iii. UCC 2-207 – Courts have difficulty interpreting.  Used to examine the acceptance of written confirmations.  See cases below for details. – 2-207(1) states there is a contract, and additional terms are just a suggestions unless acceptance is made conditional on them.  2-207(2) talks about what we do with these additional terms and whether or not we accept them.  2-207(3) deals with situations in which we don’t have a contract, but both sides act as if there is.
Dataserv Equipment Inc. v. Technology Finance Leasing Corp. (p.281)

Question here was whether a contract existed when one party did not 
accept all terms of an offer. All you need to know is that this shows an 
example where acceptance requires people to accept all terms in order 
for a contract to be formed.  When a counter-offer is made, no 
contract is formed.  Essentially, this hits on the mirror-image rule.

Ionics, Inc. v. Elmwood Sensors, Inc (p.285)

Facts: Elmwood is a thermostat manufacturer & Ionics makes water 
dispensers.  Elmwood is going to sell to Ionics.  Ionics & Elmwood send 
each other fine print forms.  Ionics form came 1st and said that Elmwood 
has to give a full warranty; Elmwood’s response said warranty is limited 
to what is stated in the last acknowledgement form.

Holding: The court said that 2-207(3) applied where you use the conduct 
of both parties to recognize the existence of a contract and in such a case 
you apply the terms from the writings on which the parties agree.  You 
apply 2-207(3) in this case because Elmwood’s response materially alters 
the contract and objection was given in Ionics’ first form.  Court also 
says that Elmwood’s reasoning would gut 2-207 and send us back to 
the last shot doctrine.

Significance: This case is an explicit rejection of the last-shot doctrine 
under the UCC, especially in cases where there are competing forms.  
Must look at what both sides actually agreed to and fill in with the default 
rules.

	Buyer
	Seller

	A
	A

	B
	B

	C
	Not C

	
	D


Under mirror image rule there is no contract, under last shot you get A, B, Not C, D.  Under 2-207 could get A and B, D depends on its place in the market (whether merchants had sent countervailing forms or in other situations where only one form is accepted).  D would get in if language prior to comma in 2-207 said there was an agreement.
Step-Saver Data Systems, Inc. v. Wyse Technology (pg. 296)


Facts: Step-Saver wanted to order software from TSL over the phone, 
they did, and an invoice came with it saying price, quantity, basic info.  
Oral agreement on the phone did not discuss warranty, so we assume one 
existed, but box-top that came with programs stated there was no warranty 
but the oral agreement did go against another term on the box-top.

Holding: The form on the box-top accepted the offer and suggested 
additional terms that materially altered the agreement, which causes them 
to be excluded under 2-207(2).  The court indicates that if the acceptance 
had been conditional on the box-top, then 2-207(1) and (2) would not 
apply as TSL argues.  The court concluded, however, that the box-top 
acceptance was not conditional since one the terms had already been 
granted an exception on the phone from the agreement (by saying they 
could license it to others), thus they cannot expect Step-Saver to know that 
certain box-top provisions are conditional and others aren’t.
Hill v. Gateway 2000, Inc. pg. 303

Facts: Hill ordered a computer from Gateway on the phone with a credit 
card number.  Computer was sent, box arrived with computer and form 
with list of terms which expressly stated they governed unless the 
computer was returned within 30 days.  Computer broke down, form 
required arbitration, Hill wanted just to sue their ass.


Holding: Court said that because there were no contrary terms stated on 
phone, the form in the box governed.  Acceptance was based upon when 
the computer plastic was broken after he had taken out (and presumably 
read the terms of sale).  The agreement to ship the computer was not the 
contract, only the one form present in this case.  Thus, 2-207 does not 
apply because the only contract was the included form.  Conclusion that 
there was only one contract was based on previous case here, Pro-CD.

Significance: Even if they had applied 2-207, you would have gotten the 
same result because 2-207(1) language after the comma governs 
(expressly conditional).

N. Relational Contracts – Situations where people and companies have continuing business dealings and don’t anticipate a dispute.

1. Output/Requirements Contracts



-Situation where a seller enters into an agreement with a 



buyer…seller agrees to sell to buyer as much iron as buyer requires 

over a period of three years at ____/unit


-Purchase level required is based upon good faith (no resellers) 


when a specific required amount is not specified



-Governed by UCC 2-306 – good faith



-Lack of Mutuality or Obligation – If one side will always break 


even or do better and the other side will always break even or do 


worse (in any potential situation) then there is a lack of mutuality 


or obligation and the contract is unenforceable (see hypo of iron-


ore speculation).


Eastern Air Lines v. Gulf Oil Corp. pg. 326


Facts: The contract stated that Gulf would sell to Eastern the oil 


they needed to do business.  They attached oil to index that didn’t 


end up matching world oil prices.  Gulf Oil wanted to get out of 


contract, Eastern sued for breach.



Holding: Eastern’s demands were in good faith because Gulf had 


never previously objected to temporary large fluctuations.  Even 


the Gulf Oil claim that Eastern was fuel freighting (buying more 


gas in some areas over others) was done in good faith as they had 


never objected before and was industry standard.  Thus, the 


contract was no violation of contract by Eastern and the contract 


was still valid until it ran out.



Significance: The courts can interpret good faith by looking at 


many factors.


Empire Gas Corp. v. American Bakeries Comp. (1988) pg. 332


Facts: American Bakeries entered into contract with Empire Gas 


for Empire to provide American’s propane needs for their new 


propane truck fleet that was coming into existence.  Shortly after, 


American decided not to switch to propane trucks.  They therefore, 

bought zero propane and Empire Gas sued for breach.



Holding: Court said you can’t have no demand, you must have no 


demand in good faith.  Basically, can’t just change your mind, 


can’t do something just to save money or prevent small losses if 


you’ve already committed to doing something.  Since American 


gave no reason for not keeping the planned/reasonable demand for 


propane, we assume they did it because they simply didn’t want to, 

and thus not in good faith.  Posner claims UCC 2-306(1) doesn’t 


apply since drafters were only concerned about people demanding 


too much in an output contract, not too little.  Adler says this 


analysis is crap.



Significance: Saving money or preventing small losses is not 


enough to lower demand and show good faith.  Note: see UCC 2-


306 for how to deal with output requirements contracts, especially 


with excessive demand.

2. Exclusivity Agreements

Wood v. Lucy, Lady Duff-Gordon 222 N.Y. 88 (1917) pg. 347



Facts: Lady Duff-Gordon agrees with Wood: If Wood promises to 


give 50 percent of all revenue for sale from the dress designs, I will 

give you exclusive rights to those designs.  Lady Duff later starts 


giving her designs to others, Woods sues.


Holding: She claims there is no consideration to her “contract” 


with Wood because he doesn’t oblige himself to do anything.  


Court rejects this, says that there was consideration and imputes an 

obligation onto Wood to sell the designs (he needs to make an 


effort).  Court says that this contract is enforceable then, because 


consideration placed burdens on each side that are enforceable.



Significance: Getting exclusivity in business deals will trigger 


consideration (as long as there is mutuality or obligation) and these 

are enforceable contracts.

Bloor v. Falstaff Brewing Corp. (1979) pg. 348



Facts: Contract was to sell the brand name/company and provide 


in return a royalty for each barrel of the Ballantine brands of beer 


sales.  The company that owned the rights (Falstaff) reduced 


output in order to preserve profits, but this reduced royalties.  


Bloor sued saying that this breached the obligation part of the 


contract below.  Here the parties put the term of an obligation to do 

best efforts to promote and maintain a high volume of sales into 


the contract (so even under Adler’s criticism of Lady Duff you 


can’t blame Judge Cordozo).


Holding: Court found that the contract’s best efforts provision 


mandated that Falstaff not reduce volume simply in order to 


maximize profits.  The court said the good faith interpretation of 


best efforts clause required efforts so that Ballantine’s sales did not 

decrease at a disproportionate rate to other competing Pabst-type 


beers.  The court did say that Falstaff was not obligated to spend 


itself into bankruptcy, but must simply not hit the Ballantine beer 


aspect in any way that lowers it unfairly.


Significance: Adler suggests alternative joint-wealth maximization 

analysis to determine what a company can do to maximize its 


profits without causing a breach of good faith.  Basically, the idea 


is that you analyze and see if the joint wealth goes up or down 


(ignoring for the most part what happens to individual parties’ 


property).  See notes of 11/17 for full analysis.
3. Modification of Existing Agreements
Alaska Packers’ Ass’n v. Domenico (1902) pg. 385


Facts: Fishermen were hired for $60 for whole season of work 


plus 2 cents for each red salmon caught.  When they got to Alaska 


(remote location) they demanded $100 for the season or else they 


wouldn’t work.  Captain/agent was unable to find anyone else, 


agreed to it (though said he couldn’t authorize) and they did the 


work, company refused to honor the change when they got back to 


San Fran.  They sued for breach, also claimed at this point, nets 


were crappy.


Holding: Court said the change in the contract was unsupported by 

consideration (no additional requirements by fishermen beyond 


original agreement).  Because there was no consideration, contract 


modification was invalid.  Rejected fishermen’s contention that the 

bad nets made them demand this, but did note that changed 



circumstances can cause modifications to be accepted even if there 


is no other consideration.  Basically, they didn’t believe the 


fishermen.



Significance: Modifications must be supported generally by 


consideration or through changed circumstances that are clear 


enough for a court to believe.

a. Modification generally must be supported by consideration except when there are changed circumstances, or under Restatement (2nd) § 89 or UCC 2-209(1) which does not require consideration and looks instead at whether the modification was coerced by one party.  Also see Posner’s opinion in Stump Home for support for this coercion idea.
b. See the slides and notes on the fishermen’s hypo for more information on modification doctrine (print out before test).  The long economic analysis basically concludes that if the cost of performance is less than what they would lose, they would perform without the modification, and they won’t perform if their cost of performance is greater than what they would lose.  This assumes a lot, see notes.  Implicit underground rule (not stated, but what seems to be going on) if the parties get themselves into a bind and it looks like the promisor is simply going to walk away, then we’re going to enforce the modification.  When we believe that the promisor would have performed even without the modification, we will say that the promise is not enforceable, the nets aren’t faulty, and the promise was coerced.  This will send a proper signal to future parties.  But this is all Adler’s analysis, so take it with a grain of salt.  But this explanation may explain why the courts currently do what they do with modifications without consideration.
Ralston Purina Co. v. McNabb 381 F. Supp. 181 (1974)


Facts: McNabb was supposed to deliver soybeans by a certain 
date.  When the date arrived, the contract had not been fulfilled 
because of flooding.  Purina extended the contract a number of 
times and finally considered the contract breached eventually.  
First, Purina covered by buying the soybeans elsewhere and sued 
for the price they had to pay above the contract price when they 
covered.  Seller said the weather was bad, impossible under UCC 
2-615 (but impossibility was not found) and said that the damages 
should be the difference of the original contract price and the price 
when the contract was first extended, not the price when Purina 
declared the breach.

Holding: Court said Purina could not enforce the modifications 
that led to the higher price and higher damages.  It fixed the breach 
price at the point of the original contract because it said Ralston 
saw the price going up and waited to maximize its damages.  
(Adler very cogently argues this was nonsense, as Purina was 
getting the same amount of soybeans with same profit no 
matter what and don’t benefit from increased damages (money 
already spent), also, they couldn’t predict what the market 
could do).  Basically said modifications were in bad faith.


Significance: Not that significant, but does show how courts will 
try to view things through good faith/bad faith lens in dealing with 
modifications.

O. Liquidated Damages

1. Liquidated damages are where the parties specify the damages for breach.  The law, however, prevents the specified damages from being a penalty that grossly exceeds what the damages would be. Idea is that parties are able to fill the gap in advance by specifying the proper damages.  Provides more autonomy and lowers litigation costs.  Also allows parties to internalize the risk, essentially parties know how much they would have to pay out and they can plan their actions and risks accordingly (see state fair roller coaster hypo).
2. C&H Sugar Co. v. Sun Ship, Inc. – Liquidated damages are personal and are not intended to be subject to a third parties individual performance.  This is applicable especially where parties would otherwise not complete efficiently because they would be waiting on the other party…could lead to delays.  Liquidated damages also tend to be applied more liberally when at the time of the contract, the actual damages are difficult to project.
3. Lake River Corp. v. Carborundum Co. (1985) pg. 1068 – Judge Posner rule said that liquidated damages must be a reasonable estimate at the time of contracting of the likely damages in case of breach.  The need for estimation must be shown by reference to the likely difficulty of measuring damages after the breach occurs.  In the spectrum of granting liquidated damages clauses, Adler says some judges will look at whether the estimate was reasonable from ex ante perspective, and some will use ex post.
P. Restitution Damages Revisited

1. Bush v. Canfield – Doctrine of this case basically says that a breaching party cannot benefit from the breach and sue on the contract.  Thus, the only damages they can obtain is restitution (on which they cannot make a profit).  This is why you go with market value and not contract value if the market has gone down.

2. This doctrine applies even if the breaching party has seemingly done the other party a favor by breaching.  See class hypos.

3. The efficient breach will tend to occur when information is symmetric, but a breaching party may not want to breach if only they possess the information because they can’t get benefits of contract.  Thus, this could potentially cause an inefficient result.

4. The point is that it is odd for a common law that prides itself on saying breaching people are blame free, to suddenly blame the breacher by not allowing them to collect on the contract.

Q. The Objective Manifestation of Assent (Really means Interpretation)
1. In Re Soper’s Estate – Case questioning meaning of “wife” in the contract.  Says if extrinsic evidence can show the ambiguity of a seemingly unambiguous word, you should allow it into evidence.
2. Basic idea of these cases is that the more unambiguous the word, the stronger the extrinsic evidence needs to be in order for it to be allowed in and considered by a jury/judge.
3. Trident Center v. Connecticut General Life Insurance Co. – Bitched about allowing in extrinsic evidence when the contract would be contradictory if the questionable interpretation were taken as true.  But still allowed in this evidence.  Judge Kozinski says that this case destroys parol evidence rule, but Adler says parol evidence rule is more focused on examining previous agreements, not interpretations of the contract of the present.
4. Pacific Gas & Electric Co. v. G.W. Thomas Drayage & Rigging Co. – Case questioning the meaning of the word indemnify.  Judge Traynor says it isn’t obvious that when parties put down the word indemnify there is a clear meaning, and the context could not preclude a reasonable person from coming to each of the different interpretations.  Once he concludes that, he wants to hear extrinsic evidence on an objective interpretation.  In this case, the court says that it is reasonable to take this information into account.  Test of admissibility of extrinsic evidence to explain the meeting of a written instrument is not whether it appears to the court to be plain and unambiguous on its face, but whether the offered evidence is relevant to prove a meaning to which the language of the instrument is reasonably susceptible.
5. Frigaliment Importing Co. v. BNS International Sales Corp. – Case about the definition of “chickens”.  In this case, both parties say extrinsic evidence is necessary to say what they meant when they made the contract.  Question of which dictionary to use.  Often you can look at price when question is ambiguous, even though it wasn’t determinative in this case.  This case also discussed analysis of the newcomer, where we want to protect a newcomer from an experienced buyer/seller who might try to pull a fast one.  In this case, because it was a freakin’ coin flip, you go with the party that didn’t try to bring the suit because plaintiff’s burden wasn’t met.
6. Peerless case about the two separate ships called Peerless – court held there was no meeting of the minds and therefore refused to enforce the contract.  This wouldn’t have worked in Frigaliment because they already acted as if there were a contract.
7. UCC §2-205 & the Restatement - there is a guideline to help in interpretation
a. Express terms – if they tell you, don’t look any further

b. Use extrinsic evidence to look at Course of Performance – how have the parties treated the contract terms under this agreement? (useful in looking at long term agreements)  One may not get to this because you could say the express terms are clear enough, have to first persuade that possibly ordinary people interpretation is not correct.

c. Course of Dealing – Look at transactions between these parties even though not this agreement (lots of individual contracts) – this relates to Judge Kozinski’s criticism about parol evidence rule
d. Usage of Trade – although these parties may not have dealt before, everybody 
takes this term to mean this… (what the rest of the industry does)
e. The above is a hierarchy, if one case is not determinative, you go to the next.  But when you look at the cases, this hierarchy is ignored because any of these things may help you figure out the objective manifestation of intent.  You can always go back and put it in the hierarchy but generally just jump to the one that is most determinative.
R. Mistake (Also part of Interpretation)

1. Clerical errors – Courts will not enforce contracts that have fallen victim to clear clerical errors.  This should be obvious (gross price differential, completely different from initial oral or written agreement)

2. Sherwood v. Walker – Cow case where guy bought cow that was allegedly barren, but turned out to be with calf and seller refused to deliver.  The doctrine in the case does not turn on the price, but that the cow contracted for does not exist, thus the contract itself is nonexistent (Adler said this is nonsense, a cow is a cow is a cow).  Adler says this isn’t actually mutual mistake, because one or both sides did not necessarily assume the possibility that the cow was barren (it was the risk the guy was making).  Court found for the seller, but this wasn’t necessarily correct.
3. Lenawee case – Sold apartment to rent with As Is clause.  Court said that the manifest intent of the parties in the contract was to divest the seller of all risk even given mutual mistakes that were unknown at the time of contract.  Idea that instead of invalidating a contract once you find a mutual mistake, you determine who assumed the risk and enforce from there.  Modern cases generally take this approach (use this on the test)
4. Impossibility – Most modern cases (see Lloyd v. Murphy) use same analysis as mutual mistake by examining implicit term of who assumed the risk when something became impossible by looking at external evidence.
5. Anderson Bros. Corp. v. O’Meara – This case was the sale of dredging equipment that wouldn’t work for the buyer.  Brings in concept of due diligence that is needed for mutual mistake cases and said when there is no misrepresentation or due diligence, the buyer is assuming the risk of his own mistake.  (Note: if the seller knew the buyer had a false impression, it becomes a unilateral mistake with taking advantage of by one side, in which case damages are awarded to the mistaken party).  These types of cases also are assuming there is no explicit or implied warranty about the property involved.
6. Eastern Airlines v. Gulf Oil Co. – Despite impracticability due to changed circumstances, courts will look at the ex ante allocation of risk to determine that this was a foreseeable possibility, and if it was possible, they are obligated to fulfill the contract or pay damages.
7. Frustration is similar to impossibility cases and they are not the same as mutual mistake. Idea is that the contract will be enforced despite the frustration of one party due to changed circumstances (takes the ex ante perspective).  Impossibility is when it is impossible to perform, frustration is when it is extremely difficult to perform, but you still examine allocation of risks.
8. Unilateral Mistake – This is when only one side has made a mistake. We don’t want one party to take advantage of another if one party is knowledgeable about a term, but knows that the other party misunderstands what the court would do.  Courts have often split on this.  Usually the courts will examine whether the non-mistaken person put extra time and effort into discovering the information that has put them in an advantageous position.  Could go either way, but generally if a person has information through luck or chance (no extra work) the contract will not be enforced because they took advantage of the buyer
