בּס״ד
CONTRACTS OUTLINE- ADLER Fall 2004
******UCC- Statutory compilation for the sale of goods only.  Every state but LA has adopted it.  

******Restatement: Non-binding compilation of contract common law
TOPIC 1: Enforcing Promises- What is a promise? What promises are enforced and why?
(1) Principles of Contract law:
1) Sorting Function: Determines which promises are enforceable and which ones are not.  A promise that is not part of an agreement or exchange (i.e. I agree to sell you my house but you don’t agree, lacks consideration), an unconscionable promise (selling a kidney), etc. are all not enforceable, while a promise that is part of a bargain is enforced via Mandatory Rules, a rule that cannot be changed even by the bargaining parties..
2) Gap filling/Interpretive function: Some contracts are incomplete.  This is sometimes known as the ‘interpretive function’ in that the court looks to interpret any missing terms (i.e. no price is set, so the court will look to the market price) or identify any ‘implicit terms.’
a. Ex post: Determining what these specific parties meant

b. Ex ante: Determining what the parties would have bargained before the contract was set.
The argument is, should we look at the actual words of the contract or at implicit meaning?

HYPO1:  A agrees to sell B bushels of grain at $10/bundle. B’s granary burns down.  Contract doesn’t state who should bear the risk in the event of a disaster.  What should the court do?

Answer: The court will look at the implicit terms of the contract to see who should bear the risk.
HYPO2: A promises to sell B his car for $1,000 and B agrees and they both sign.  A then says he changed his mind.  B will argue that there was no gap here so the court should enforce the contract. Should the contract be enforced?

Answer: Yes. In this hypo, the person is simply backing out of the promise b/c he finds the promise burdensome on his own whim and hence we figure that he simply does not want to perform.  So the court will simply look at the contract and enforce it.  In the grain hypo, there was an exogenous force that caused the gap to arise. 

Default rules: Contract rules are default rules in the event of a gap.  However, parties can bargain around these default rules at the time of contract: 
HYPO3: A agrees to sell 10 pieces of 2x4 to B.  B gets the wood and says, ‘hey this wood is a little less than 2x4!’ Should the court enforce even though the wood is actually less than 2x4?

Answer: Yes.  If every single term had to be put into a contract, contracts would be infinitely long.  Additionally, everyone would have to hire lawyers to contract for simple things.  Like this, everyone can contract on their own.  So, there is now a default rule that sets a precedent that 2x4 means a little less than 2x4. If you want the contract to mean exactly 2x4 you better bargain about that at contract time.
(2) Contract Theory:
1) Autonomy Theory: The legal enforcement of contract promotes individual freedom by giving people the power to bind themselves with others.  The moral obligation argument doesn’t stand: there are plenty of contracts which are not enforced.  
2) Economic Theory: law should be guided by the principle that parties should be encouraged to engage in maximized joint welfare. People enter into agreements for the sole reason that it makes them both feel better off. (joint welfare maximization.)  An exchange which accomplishes this that didn’t take place would be economically inefficient.  

· Stealing something is efficient ex post b/c that party that values the good more has it.  However, ex ante, if you know that your item could be stolen you won’t work hard which would ultimately cause much more inefficiency.
· Just b/c someone pays more for an item doesn’t mean he values it more.  The other person might simply not have enough money to pay for the item.

· Kaplow & Chavelle Tax System: The best way to fix inequality of wealth is not simply to give money to the poor (i.e. to give him $50) but rather to allow the rich to build up their wealth (i.e. $100,) and then tax them $50, b/c that maximizes joint welfare.
· Pareto Optimal- A agrees to paint B’s house for $100.  But suddenly A discovers it will cost him $150 to paint the house when most painters would do it for $120.  It’s Pareto optimal for A to breach the contract, have B get a different painter to do it for $120, since A will be using $150 of paint, and other painters will be using only $120 worth of paint, and that $30 worth of paint can be used on some other project.  A will give B $20 and only end up losing $20 instead of $30. 
· Calder Hicks Efficiency (similar to Pareto): A and B both have $1,000.  Assume that if we give A $2,000 B will have $900, is this efficient? Yes, A will simply give B $100.  B won’t be worse off, and A will be better off.
· Externalities are assumed away, not ignored.
3) Composite Theory: Combines all the theories
Question: If both A and B are presumed to be made better off by an agreement, why do we need legal enforcement? Won’t the parties always keep the agreements b/c they’ll be better off?

Answer: Transactions are not necessarily instantaneous.  Just b/c parties entering into a contract think at the time that they will be better off, doesn’t mean they actually will be. Market prices could change and people would want to back out.  But if we don’t enforce promises and bargainers know that anyone could always back out, people will not contract in the first place.   Therefore, by enforcing promises we are promoting the efficient allocation of resources between parties.

(3) Contract as a Promise
What is a contract?
Restatement: 
§1:  A Contract is a promise or a set of promises for the breach of which the law gives a remedy or the performance if which the law in some way recognizes as a duty.
What is a promise?
§2: (1) A promise is a manifestation of intention to act or refrain from acting in a specified way so made as to justify a promisee in understanding that a commitment was made. (Comment: Objective theory of contracts:  Manifestation of intention means the external expression of intention, not the undisclosed intention of a promisor.)  Also important: If the words or other acts of one of the parties have but one reasonable meaning, his undisclosed intention is immaterial except when an unreasonable meaning which he attaches to his manifestations is known to the other party.
§4: A promise may be stated in oral or written, or may be inferred wholly or partly from conduct.  

CASE: Quasi contract/Implied in fact
a) Contract Implied in Fact: 
HYPO1:  I go to a bike store give them my bike to fix.  It is implied in fact that I will pay for the fixing of the bike.  Our actions impliedly manifest our intent to contract

HYPO2: A comes to B’s house and starts painting without B asking.  B sits outside while A paints, and waves at him.  We can say that there was a contract implied in fact b/c B’s actions manifested his intent to contract with A by waving at him, and by not stopping A.  (But there was no quasi contract.)
b) Contract Implied in Law/Quasi Contract: The essential elements of a quasi-contract are 1) a benefit conferred upon defendant by plaintiff 2) appreciation by defendant of such benefit and 3) acceptance and retention by defendant of such benefit under such circumstances that it would be inequitable to retain the benefit, would be unjust enrichment without payment of the value thereof. The fees will be based on market price. BIG THING: A quasi contract means a contract which both parties would definitely have entered into had they had the opportunity to contract. We have quasi contract to encourage people to do things when there is no opportunity for bargaining.  There are some benefits a person can choose to perform in secret. Problem is in 90% of cases, it is inefficient. The damage for quasi contract is restitution.  
HYPO1: Dr. saves a person’s life.  He then demands fees.  Should they be awarded? Yes, this is a quasi contract.  There was no opportunity to bargain and it’s clear a person would enter into the contract.
HYPO1A: Say the patient dies.  Is there still a quasi contract? Yes.  We look at the value of the services ex ante.

HYPO1B: What if afterwards person says I was trying to commit suicide. Do we still enforce? Yes.  It’s better for society in the future to enforce such contracts, plus we don’t believe the patient.
HYPO2: A comes to B’s house to paint, but this time does so without B knowing.  A comes to B to collect his pay.  Is there a quasi contract formed?  No.  An essential element of quasi contract is that had the parties had the opportunity to contract they would definitely have entered into the contract.  Here, #1 the painter had the opportunity to contract with B, and #2 we still don’t know whether B would have agreed.  Plus, if I paint your house and you don’t want it that’s economically inefficient.  Even if I appreciate your work and it’s economically efficient, there is still no quasi contract.
1) Bailey v. West p.5
      Facts: Bailey accepts horse from West’s trainer who makes it clear that West doesn’t want the horse.  Bailey takes the horse, cares for it for 5 months, and then demands costs from West.  West says that he was not the owner and never consented to such a contract.  Bailey argues that there is either a) contract implied in fact b) Contract implied in law (quasi contract.)

      Judgment: There was neither a contract implied in fact nor a contract implied in law.  
 Reasoning: a) There was no contract implied in fact: As the restatement in §2 says, whether or not a contract is formed is based on the manifested intent of the promisor.  In our case, West consistently denied that fact that he owned the horse and in fact tried to dump the worthless horse.  Obviously, West never manifested an intent to contract, and there is therefore no contract implied in fact.

     b) There is also no Quasi Contract or Contract implied in law: Bailey had the opportunity to contract with West.  Plus, it was obvious that West did not wish to contract based on his manifestations.  A quasi contract can only hold when there is no opportunity for bargaining and you are sure both parties would have entered into the agreement.
CASE: “Just Kidding” When is a contract formed?
Restatement §17: (1) Formation of a contract [requires a bargain TBD] in which there is “manifestation of mutual assent” to the exchange… [and consideration, to be discussed, infra.]
§18: Assent is manifested through a signing of a document, oral expression of agreement, or commencement of performance.  
UCC §2-204(1) (goods only): A contract for goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a contract.
 Remember: We care about manifestation of intent (Res. §2) not about what the person is thinking.
1) Lucy v. Zehmer p.14
Facts: Lucy and Zehmer were having some drinks.  Lucy offers Zehmer $50,000 for his farm writing a note which says that Zehmer will sell the farm for $50k ‘title satisfactory to the buyer,’ signed by Lucy and his wife.  Lucy wants to enforce contract. Zehmer says he was just joking, and never intended to sell the farm.  
Issue: Was a contract formed?

Judgment: Yes.   A la Restatement §2, we look at the party’s manifested intentions, not at what he was thinking at the time.  A reasonable person would think that a contract is formed: The signed contract, the legalese used, the reasonable price, all pointed to the intent to contract.  You can’t turn around and say “I was just joking,” even if you were actually joking. Not enforcing such a contract will open the floodgates for people to simply say “I was just joking.”  Since Lucy could reasonably rely on the actions of Zehmer to deduce a contract even if Zehmer was actually joking, the court enforces it (as per Res. §2.) Specific performance is required.
Question: Was is economically inefficient for Lucy to get the farm? No. Just b/c Zehmer wanted to back out of the deal doesn’t mean he valued the farm more than Lucy. Perhaps Zehmer was just trying to get more money out of Lucy.  But more money doesn’t necessarily mean that Zehmer values it higher!
2) Leonard v. PepsiCo p.19

  Facts:  Guy wants to use Pepsi points to buy Harrier fighter jet.  He argues that 
  Issue: Was there a contract to sell the jet?

 Judgment: No. Again, looking at Lucy v. Zehmer and Bailey v. West there has to be a manifestation of intent to contract.  In this case, no reasonable person would think that PepsiCo is offering a Harrier Jet. Why? 3 reasons: 1) The commercial was obviously a joke 2) The $700k price was way to cheap 3) The catalog didn’t have the jet in it.  So unlike in Lucy v. Zehmer where a reasonable person could assume that Zehmer’s actions where a manifestation of intent to contract, a reasonable person would not view PepsiCo’s actions as a manifestation of intent to contract.

HYPO: A bank employee promises to call a customer when a safe deposit box becomes available, for which the customer pays some money, but no employee calls.  Customer’s valuable coin collection ends up getting stolen.  What should the court do? Look at the price of the box.  If it would include an insurance amount, then the bank would be liable.  If not, it wouldn’t.  LOOK AT THE PRICE!
(4) Indefinite Promises and Open Terms:
CASE: “Once a contract is formed, what if something’s not clear?
UCC is very liberal here:

UCC §2-204(3) (goods only):  Even though one or more terms may be left out, a contract is good if the parties have intended to make a contract and there is a reasonable basis for determining the remedy. Comment: Commercial standards on the point are intended to be applied.  The more terms that are left open, the less likely they intended to contract.  However, if their actions manifest intent, there is a contract.
UCC §2-305 (goods only): (1) Even if there is no settled price, a contract can be formed.  If:


a. Nothing is said as to the price
or


b. The price is left to be agreed upon but they fail to agree (agreement to agree)
or


c. The price is to be fixed in terms of some agreed market or other standard and is not



     done.

Then: The price is filled in with what is reasonable at the time of delivery.        
       (2)  A price to be fixed by the seller or buyer means a price to be fixed in good faith.

       (4)  Where, however, the parties intend not to be bound unless the price be fixed or agreed and it is not fixed or agreed, there is no contract.
1) Corthell v. Summit Thread Co. p. 34

 Facts: P gave D his patents to some inventions.  In return D agreed to give P: “reasonable recognition will be made to him by the Summit Thread Company, the basis and amount of recognition to rest entirely with the Summit Thread Company at all times.  All of the above is to be interpreted in good faith on the basis of what is reasonable and intended and not technically…”  D ends up firing P and giving him nothing.  D argues that the basis and amount was to rest entirely with them, so they could give nothing to P if it so chooses.  P argues that he should get the market value of his patents.
Issue: Does Summit thread owe Corthell any money?

Judgment: Yes. A reasonable person would assume the parties intended to contract.  The fact that the contract also included the phrase: “All of the above is to be interpreted in good faith on the basis of what is reasonable and intended and not technically” shows that the parties agreed to something.  Furthermore, both parties manifested the intent to contract.  So, the price is to be determined by the going market rate.
Important Contract Rule: If a contract is ambiguous, we always look at the contract in favor of the party who did not draft it.

2)  Joseph Martin Jr. Delicatessen Inc. v. Schumacher p.38

     Facts:  P enters into a lease with DP which allows him to rent out a store for a certain price for 5 years.  After the 5 years the tenant could renew the lease at a price “to be agreed upon.”  5 years are up and P wants to rent the store.  D quotes an outrageously high price.  P wants the court to enforce the lease at the market price, just like in Corthell where the market price was left out and the court gap-filled.
Issue: Should the court determine the rent at the market price?

Judgment: No. In Corthell the contract had the term “reasonable price,” whereas here the parties simply agreed to agree sometime in the future.  The lease never stated that P could lease the store for a reasonable price in the future.  

NOTE: Under UCC §2-305(1)(b) (goods only) an agreement to agree is enforceable if it can be proven that the parties wanted to contract.  However, we can assume that the judge here was using §2-305(4) and assumed the parties did not intend to contract without a fixed price.  
(5) Which Promises Will be Enforced?
Consideration Doctrine: Unless a promise is part of an exchange, we don’t treat the promise seriously enough to allow for legal enforcement.  Adler says that the consideration doctrine is bad.  Why? If you promise to give money to a charity but there is no exchange according to the consideration doctrine that promise is unenforceable even if the promise is signed and notarized!  So what does the law do? It steps in and applies exceptions (i.e. promissory estoppel, promise for pass performance, etc.)

Restatement §17: The formation of a contract requires a bargain…and a consideration. 
Restatement §71: (1) Consideration requires bargain for performance or a return promise
(3) A Unilateral, Bi-lateral, and the creation/destruction/modification of a legal right     constitute consideration.
                    (4) The performance or return promise can be given by/to the promisee/promisor or a 3rd party.
Bilateral Contract: A promises to deliver something in 30 days, and in return B promises to pay $X at delivery.  This is an exchange of a promise for a promise.
Unilateral Contract: A promises to pay B $20 if B mows A’s lawn.  This is an exchange of a promise for a performance.  
CASES: “Here Take all my money”- Gratuitous promise
1) Hamer v. Sidway p.45
    Facts: Uncle promises nephew $5,000 if he abstains from drinking and gambling until 21.  Nephew does so.  Uncle dies.  Nephew sues estate to get the $5,000. Estate argues that there was no consideration here, since the abstention from the behavior only benefited the nephew not the uncle.
   Issue: Was there consideration here?

  Judgment: Yes.  This is a unilateral contract where the Uncle made a promise in exchange for the nephew’s performance.  The nephew had a legal right to drink and gamble, and gave up that right in exchange for a promise of $5,000.  A bargained for exchange must be actual, but need not be objectively beneficial to the promisor or costly/harmful to the promisee. People can exchange whatever they like, not just money.  
(Note: Today, this case would fall under §71(3)(c) which says that a modification of a legal right constitutes consideration.
Note also: The court stressed that nephew used to drink and gamble to show that the bargain was not a fraud and nephew actually abstained from doing something.)
HYPO: A promises to give B $1,000 in exchange for $100. Is this enforceable? No, it is clear that this is no more than a gift.

HYPO2: A promises to give B a swampy land if B promises to take it and clean it up. Is this enforceable? Yes, A benefits from having the land taken away and cleaned, and B benefits by getting the land.

HYPO3: A promises to give B $100 if B promises to give A $1,000 next week. Is this enforceable? Yes, b/c it is like a loan.
2) St. Peter v. Pioneer Theatre Corp. p.46
     Facts: D ran a “bank night” at its theatre.  To be eligible to win, all you have to do is go down to the theatre and sign the “roll book”.  P claims that his name was called one night, but D refuses to pay him.  D argues that there was no consideration, just a promise on his part to make a gift.
     Issue: Was there consideration?

     Judgment: Yes. This is a unilateral contract.  How so? The theatre company promises to give money in   exchange for an extraction of performance, the fact that people would come to the theatre and potentially go inside and watch a movie.   They didn’t simply give money away for free.  In this case extraction of consideration was not financial whereas in a lottery case consideration is financial.  This shows that “consideration” can change depending on the context, and does not need to be financial in nature.
(6) Unconscionability See also §177-179
Procedural Unconscionability: Where the agreement is the result of fraud, unequal bargaining situations unfair surprise and oppression.  
UCC §2-302 (goods only): Unfair surprise- you know someone doesn’t read those long agreements so you sneak something in there:(1) If the court finds that contract or a clause in the contract to be unconscionable at the time of contract the court can refuse to enforce the contract, or enforce the remainder of the contract without the unconscionable clause, or limit the unconscionable clause to avoid an unconscionable result.

[(2) When it appears or is claimed that a contract may be unconscionable, the parties shall be afforded a reasonable opportunity to present evidence as to the commercial setting, purpose, and effect of the contract to help the court make a determination. (See parole evidence rule.) ]
Comment: the test is whether in light of the commercial needs of the particular trade or case the clauses are so one-sided as to be unconscionable at the time the contract was formed.  This is to cover oppression and unfair surprise, and not superior bargaining situations.
Restatement §211(3) Unfair Surprise: In Standardized writings if a person signs or manifests assent to a document which is used regularly by, say the store, with terms of the same type, that document becomes an integrated agreement with respect to all the terms except where the seller has reason to believe that the buyer would not have signed the document had buyer known a particular term was in there, the term is not part of the agreement.
Restatement §201 Fraud: If one informed party knows that the other uniformed party is interpreting a certain term wrongly, there is no agreement.  

Substantive Unconscionability: i.e. excessive price or unfair modification of buyer’s remedy
a) The term itself is inherently unconscionable, even if the buyer understood the terms.  Or
b) The bargaining power between the parties was so unequal.
Courts assume that in agreements between 2 businesspeople (i.e. Bill Gates v. Warren Buffet) bargaining power is equal.
Notes: The unconscionability doctrine prevents exploitation, but companies will give less opportunity to poor people if they know their agreements might not be enforced.


It might seem to counter racism and sexism, but it essentially reflects the same as the court acts paternalistic.  
CASES

1) Williams v. Walker Thomas Furniture Co. p.57
Holding: Unconscionable.  You can use the argument that since she was uneducated she didn’t understand the terms, and therefore there was procedural unconscionability.  Or you can argue that the terms themselves were substantively unconscionable.  In Walker Thomas, economists will argue that by allowing the unconscionability doctrine you are taking choices away from Williams while courts would argue that enforcing it is unconscionable.  Companies like Walker Thomas won’t offer credit unless these clauses can be added!
HYPO1: A says to B give me your wallet or I’ll shoot you.  B agrees, then A is jailed and sues for breach of contract.  A argues that there was consideration since B gave his wallet in exchange for not being shot. Contract enforceable? No. 
a) The “right” that B extracted i.e. the right not to be shot, was B’s right to begin with.
b) The contract was unconscionable since B was under duress.

HYPO2: A has the cure for B’s illness.  B is dying. A agrees to sell the cure to B for $1 million even though it’s only worth $1.  B has no right to the insulin.  Is the contract enforceable? No.  It is unconscionable to take advantage of a person in a desperate situation.
HYPO3: Tugboat finds sinking ship, and is the only tugboat around.  Tugboat agrees to tow ship but only for $1 billion.  Enforceable? No.  You took advantage of the ship in its duress. Court would view it as a quasi-contract giving the tugboat market price.
HYPO3A: Now say there’s 1 tugboat but 2 sinking ships. A bidding war ensues.  Tugboat wants $ but ship refuses.  Enforceable?  Courts would probably also find this unconscionable and view it as a quasi-contract giving the tugboat market price.  
N.B.! Economic efficiency theory would enforce both tugboat scenarios.  If 2 rational actors want to enter into a contract they should be allowed to do so.  The price will be bid up until the point where the ship owner doesn’t think it’s worth saving the ship.  Plus, they’ll argue, if we say these agreements are unconscionable, there will be no tugboats out in the sea waiting for a stranded ship!

Criticisms of that argument:

1) Perhaps one of the tugboats values his ship more but simply doesn’t have the money to pay for it. That wouldn’t be economically efficient.
2) It is unconscionable to do so! (Economists don’t care.)
However, if a company is a monopoly, some economists would enforce the unconscionability doctrine b/c the company won’t stop doing business and so more people who value the good will get it.  

(7) IDIOSYNCRATIC BARGAINER- Substantial performance & Material Breach Doctrine
We’ve defined a contract as an enforceable promise. We see that some contracts are not enforced for reasons of the consideration doctrine and for the unconscionability doctrine.  In Walker Thomas we saw that there could be a misunderstanding of a term in the contract and there was a question of whether or not the term was understood and whether Walker Thomas knew that the term was misunderstood.

We have seen that a court will not enforce a promise when a reasonable person would not have thought a contract was formed.  When a party is idiosyncratic, the burden is on him to show that a reasonable person would think the parties intended to contract.  Why? Then typical parties can negotiate without one side being afraid that the other is ‘secretly idiosyncratic.’
What happens if the terms of a contract are clear, but the parties disagree as to what they implicitly thought the court would do in a case where the contract is not specifically performed?
· There are 2 standards of performance for contracts:

· Perfect Tender: Applies to goods.  The buyer of goods can reject the goods for any defect however minor (UCC  §2-601 (goods only)).

· Substantial Performance: Applies to services and construction.  A party can withhold performance only when the defect impairs the essence of the contract.

CASE

1) Jacobs & Young v. Kent (p.67)

   Facts: P contracted with D to build his house with all pipes being of ‘standard pipe’ of Reading Manufacturer.  P unwillingly and unfraudulently installed a different company’s pipe.  The pipes were identical in nature to the Reading ones.  Upon completion of the house (actually after 1 year) D discovered the “problem” and demanded that P tear down the walls and reinstall Reading pipe, which would be very costly.  P refused and sued to get the rest of his money.
Issue: Did P substantially perform the contract even though he used Reading pipe?

Judgment: Yes there was substantial performance.  Why?  First, P’s mistake was not intentional.  Second, using a different pipe is insignificant to the contract, and so the contractor came ‘close enough.’  In order to determine if the departure is significant or not, the trier of fact has to run a test and determine 
1) the purpose to be served, 
2) the desire for it to be fulfilled, 
3) the excuse as to why there was a departure, and
4)  how cruel it would be to enforce adherence of that term. 
 Only then can we determine if the law requires that person to fulfill that term of the contract.  The damages awarded here will be the difference in the market value of the house with the variant pipe (presumably $0.), and not how much it would cost to tear the house down and replace all the pipe b/c that would be outrageous.  Why? We don’t believe that D actually values the other pipe brand.  The only reason he wants specific performance is to get P to negotiate with him and to get some money!  Rule of Centrality: parties will look to what was important in the contract to determine damages.  We all care about brand names.  However, some consumer preferences are simply too remote and too idiosyncratic to be taken seriously.  If  B really wanted Reading pipe he should have stipulated the reason in the contract.
HOWEVER: If the house owner could have conceivably convinced the court that having Reading pipe was of idiosyncratic importance to him (i.e. he was CEO of Reading,), or if the contractor had installed the other brand on purpose, the court would potentially award cost of completion damages.  
ADLER: The substantial performance doctrine is a damages doctrine.  The court justifies setting damages based on the difference in the market value rather on the cost of completion (i.e. removing the pipe) since the defects in performance were of little importance.  
Another Test to see if someone is really idiosyncratic: Tell him that we’ll give you cost of completion damages, but you must spend the money on the completion, or have the contractor offer a settlement which he knows is a little more than what the owner actually values the wall.  Both will end litigation.  If the guy is really idiosyncratic, he’ll take the cost of completion.  If not, he’ll take the settlement which will be significantly less than the cost of completion damages, but more than what he values the wall.  
Economic Efficiency: 
1) It would not be efficient for the contractor to rip down the house to reinstall a different pipe. 
2) Plus the contractor will ex ante raise his prices if he knows he’s be nailed for every mistake. 
3) Furthermore, parties will negotiate like crazy upping transaction costs.  
HYPO1: A agrees to refurbish B’s trailer home on his oceanfront estate for $50k built to specific specifications. Upon B’s return, B discovers that A has completely torn down his trailer home.  It will now cost B $150k to build a trailer to be what it would have been had the contract been performed.
B argues that he is entitled to damages of $100k.  The $150k-$50k she would have paid for the refurbished trailer.

A argues that since the land is worth more on the market without the trailer (say $10k more,) not only is B not entitled to benefit of the bargain damages, A should pay him $10k for removing the trailer! What should the court do?
Answer: No doubt the court will award A $100k.  But why? Why can’t we argue that here, like in Jacobs v. Kent, B is not actually idiosyncratic and doesn’t prefer the finished trailer?  Why does the court here believe that B is idiosyncratic where as in Jacobs v. Kent it did not?  There are 2 reasons:
1) The contractor’s breach deviated so materially from the contract it is unreasonable to think that a reasonable person would have wanted the trailer destroyed, and so performance was not even substantial.
2) B was willing to pay A for a service which the market did not value.  From that fact alone, the court can infer an idiosyncrasy.  A reasonable person wouldn’t pay $50k to devalue the market value of their property unless they had an idiosyncratic reason.
HYPO2: A agrees to build B a 10’ 2’’ retaining wall, built to specification, for $50k.  A accidentally builds a retaining wall at 10’, otherwise according to specifications.  Say it will now cost B $150k to knock down and build a 10’ 2” wall.  
B argues that he is entitled to damages of $100k for cost of completion (i.e. tearing the wall down and rebuilding it.)  

A says that the 10’ wall is worth $10k more to the market than a 10’ 2’’ wall and therefore B is entitled to no benefit of the bargain damages since he did not suffer any harm.
What should the court do?

Answer: Damages are nothing b/c B wasn’t harmed.  Unlike in the Oceanfront hypo, the court here does not believe B.  Why? We think she is simply trying to finagle some money off the contract.
1)  First, the performance of A did not deviate materially from what the parties contracted for.

2) Second, B is contracting for something the market does value at least somewhat (i.e. the retaining wall increases the value of the land), so we can’t distill any idiosyncratic taste from that.  True B did contract for something that the market values a little bit less b/c the 10’ 2’’ wall is worth a little less than the 10’ wall.  However, the difference is only $10k and B is asking for $100k in damages.  That seems excessive, whereas in the Oceanfront hypo, it seems rational that since the owner of the house was willing to spend $50k he would seek damages of $100k.  (Note: if the market valued the 10’ less than the 10’ 2’’ wall, A would owe B $10k.)
Distinction between HYPOS: Assume that the performance of both contracts do not matter to the market (i.e. the demolition of the trailer didn’t change the land’s value and the 10’ wall is valued the same as a 10’2” wall.) In the Oceanfront case, the bottom line is B was willing to pay $50k for something the market doesn’t value at all (which a rational person would not do), while there is no evidence that B in the wall Hypo is willing to pay for something that the market doesn’t value at all.  The market at least values some kind of wall, whereas the market doesn’t value the refurbishment of the trailer.
(8)+(9) ALLOCATING RISKS and EXCUSE FOR NON-PERFORMANCE
In any case, think about who the parties, ex ante, would have meant to bear the risk, assuming that the contract does not explicitly say who bears the risk.  We would most likely say that the party with the most resources or who is in the best position to minimize that risk will be assigned the risk (that would decrease costs and maximize joint-welfare.)
CASES

1) Stees v. Leonard p.77
Facts: P contracts to build D a building according to specifications.  The builders discovered that the lot chosen for the building was full of quicksand.  D’s said that this is the lot they agreed to, so P should build it.  P’s argued that the “footings” they wanted to use for the building won’t hold up the foundation, and the cost of using something else would be enormous.
Issue: Does P have to stick to exactly what the parties contracted for?

Judgment: Yes.  The parties contracted for a ‘complete and erect building.’  A contractor who contracts according to certain specifications (i.e. to this specific piece of land) must stick to the contract no matter how hard or expensive it will be to perform.  We can assume that if the contractor wanted to protect himself from such a foreseeable risk, he should have inserted that into the contract, and hence since he didn’t he was meant to bear the risk.  P’s should pay cost of completion damages.  
ADLER: Why would we not want the rule to be that of Stees v. Leonard?  It seems to make sense that when you’re in doubt rule in favor of the victim of the breach!  Why do we have cases like Jacobs v. Kent? 1)  IT’S THE PRICE STUPID!  EX ANTE, if contractors know that courts will force them to pay cost of completion damages for every little mistake, contractors will start charging a ton of money for their services!  A legal rule that makes it expensive to perform will either cause people not to offer their services or increase their price (Economists make a similar argument in unconscionability.)    
2)  It does not increase the joint-welfare of the parties to knock down a building with a tiny mistake.  It’s completely inefficient to do so.  
2) Taylor v. Caldwell p.88
Facts: P contracted to allow D to use its concert hall.  Concert hall burns down.  The contract did not stipulate who would take the responsibility in a case like this.  D argues that P should pay for its damages.  P argues that the fire was unforeseeable, and should therefore not have to pay.
Judgment: P is not responsible for D’s damages.  In a case like Stees v. Leonard performance of the contract was difficult but not impossible.  Here performance of the contract was impossible.  
Adler: So what if it’s impossible?  We’re not asking the party to do the impossible we’re simply asking the party to pay for failure to do the impossible.  Isn’t it clear that the owner of the hall, like the contractor in Stees should bear the risk b/c he’s in the best position to prevent a fire?  Adler says, this case is wrongly decided until you bring in the foreseeability rule of Hadley v. Baxendale. NOTE THAT THIS CASE IS WRONGLY DECIDED IN AND WOULD NOT HAVE BEEN VOID FOR IMPOSSIBILITY (SEE MISTAKE, INFRA.)
Distinction of both cases: The question in both of the above cases is who should bear the risk when the burden of risk is not explicit in the contract? Professor says that a good guidance would be the person who is in the best position to manage the risk ex ante.  
(10) REMEDIES FOR NON-PERFORMANCE: Time to Pay up!
· The purpose of contract law is to supply the assurance of performance by requiring each party to meet the expectation of the other either by specific performance or be forced to surrender cold-hard cash.
What should the court do when the parties have not specified what damages should be in the event of breach of contract? 
Types of Remedies:

1. Specific Performance: is rarely used.  However, it is used when 
a. the item or service in question is unique like Real Estate (b/c we always assume a person buying land is idiosyncratic for that piece of land) or 
b. When damages are too speculative or uncertain.  

c. Money damages would be inadequate to protect the injured party
Restatement §359: (1) Specific performance will not be granted if expectation can be met via money remedy.
UCC §2-716 (goods only): Specific performance may be decreed when the goods are unique.  
Economic Theory: Using specific performance could lead to economic inefficiency if a party should breach but can’t b/c he is forced to perform.

CASE- When should Specific Performance be used?

1)  PepsiCo v. Klein p. 113- NOTE: This is a UCC/Goods case!
Facts: A wants to buy a G2 jet to resell.  He hires a broker, and finds the jet for sale from B.  They settle on a price, and all they’re waiting for is for the mechanic to check the plane out.  B reneges.  A argues that he should get specific performance, the jet, on the grounds that the jet is unique and this is a thin market.  B argues that A can buy a jet just like it and that B would pay the difference in cost.
Issue: Should A get specific performance, namely that specific jet?

Judgment: No.  When money damages would clearly be adequate and the item in question is not unique, specific performance is not granted, but we rather grant money damages.  The fact that A wanted to resell the plane and simply collect a profit shows that it was not unique to him, and that money would make him whole.
Adler: This case is wrongly decided.  The plane was most likely unique.  Expectation damages would probably under-compensate.    
2. Benefit of the Bargain/Expectation damages: This is the general default remedy.  The object is to give the injured the benefit of the bargain, that is, to put him in as good of a position as he would have been had the contract been performed.  Expectation damages are equal to:
a. The value he has lost by reason of the other party’s default,  plus
b. The expenditures he has made (if any) in carrying out his own obligations on the contract.    (NOTE: reliance is part of expectation damages.)
MUST BE MITIGATED!

IF SELLER REPUDIATES: Illustration 1: A agrees to build B a house for $100k.  B has made a payment of $50k to A and spent $10k clearing the land.  A repudiates.  Now, B finds another contractor who would finish the job for $55k.  B is entitled to $15k= 10k in reliance + 5k for another contractor to finish the job, from A.  

An Alternate calculation of expectancy damages:
a. Price of whole contract (or the balance of the contract if a deposit was paid) Minus

b. Amount contractor does not have to spend to finish the contract.  
IF BUYER REPUDIATES: Illustration 2:  A agrees to build B a house for $100k.  A anticipates costs to be $80k, so he figures he’ll make $20k on the deal.  A spends $50k on building the house, then B repudiates.  What does A get? $20k + $50k he spent = $70k in benefit of the bargain damages.  (using 1st method of calculation.) 

Or 

A agrees to build B a house for $100k.  A anticipates costs to be $80k.  A spends $50k on the house, then B repudiates.  Now, A doesn’t have to spend $30k on finishing the house.  So his damages are the $100k-$30k = $70k.  
For goods: UCC §2-713 (goods only): talks about expectancy damages and the sale of goods.  If seller breaches, buyer goes out, buys the good on the market (“cover- UCC 2-713(goods only)”) and seller pays the difference.  If buyer breaches, seller can sell the good to other buyers in a “reasonable commercial manner” and have buyer pay the difference. (UCC §2-706 (goods only).)

Restatement §347: Expectation damages.
· Economic Efficiency and Expectation damages: It seems strange that the law would allow someone to simply breach and pay damages instead of performing.  But the reason for this is economic efficiency:
Illustration1: A agrees to sell B a unique piece of equipment for $100k.  The machine is worth $120k to B (so in the event A repudiates, B would get damages of $20k.)  Assume C comes along and wants to buy the machine for $150k.  We want A to breach.  Why? A will make $150k, pay $20k to B.  So A will be better off by $30k, B would be no worse off, and C would get the machine he highly values.  This increases the net social gain and is Pareto optimal.  
Illustration 2: in the case above, specific performance would also create economic efficiency, perhaps better than breach of contract.  A would be required to sell the machine to B for $100k, B would sell the machine to C for $150k.  So A would be no worse off, B would have made the $30k, and C would have the machine he wants.  
In real life:  A would try to “buy out” the contract with B, by agreeing to sell the machine to C for $150k, giving B the $20k in damages he deserves, plus a little more money out of the $30k that A makes.  

· In a thick market it doesn’t matter what form of damages you require.  A agrees to paint B’s house for $10k, then realizes that it’ll actually cost him $17k and the market will do it for $15k.  If the law requires specific performance, fine, A will breach hire someone at $15k and save $2k.  If the law requires Expectancy, that’s easy: $5k.  If the law requires reliance, clearly B relied on A’s promise, b/c this is a thick market so it would be simple for B to show that he relied on A’s promise by not contracting with someone else.  Obviously B wanted to lock in a price or else he would have not contracted with anyone, and simply waited 6 months and had someone paint at the market price. – Even if the performance of another person is worth $100 less than if you had done it, A will still breach.  As long as he loses less than $7k he’ll do the work.
LIMITATIONS ON EXPECTATION DAMAGES: 

1.
Avoidability and Mitigation: A party that finds out about a breach must make an immediate effort to suspend his own performance, has no claim for expenditures made in reliance on the contract after the breach, and is expected to minimize his lost profits by making reasonable efforts to substitute other arrangements for those provided in the contract.  
HYPO: A agrees to build B a bridge and expects a profit of $2,000.  After A spends $1,000 on the bridge, B repudiates.  A goes ahead and finishes the bridge anyway spending and additional $1,000.  What is he entitled to? $3,000: The $2k expected profit plus the $1k he had spent at the time of repudiation.  Why? A was required to mitigate his losses.  
HYPO2: A agrees to transport B’s $1,000 in fish for $10.  A never shows.  Another guy offers to transport the fish for $15, but B says no.  The fish spoil.  A wants $990 ($1,000-$10).  All A gets is $5 in expectancy damages ($15-$10) b/c he should have mitigated. 
Exception to mitigation:

HYPO: A agrees to do an A-list movie for $1 million, for B.  B reneges.  B offers a role in a B-list movie as consolation, also for $1 million.  A wants the $1 million in expectancy damages.  B says A has an obligation to mitigate an accept the B-list.  What should the court do?  Answer: award A the $1 million.  A is only responsible to mitigate when the replacement would not injure him (here A’s reputation would have been destroyed) and where the replacement is of almost equal quality.  
2. Too Speculative: 
Cases
1)  Chicago Coliseum Club v. Dempsey p.105
Facts:  Dempsey agrees to fight for Coliseum.  Coliseum spends money in reliance on the contract and expects a lot of revenue from the fight.  Dempsey breaches.  Coliseum wants to collect both the money it spent in reliance as well as the expected profits.
Issue: Obviously, the Club gets reliance damages.  But does it get expectation damages?

Judgment: No.  The expectancy damages are too speculative.  Who knows how much profit you would have made?  We’ll award you with money you spent in reliance on the contract after its signing (note: the court would not award money spent in reliance before the contract was signed.)
Adler: Today, the courts will calculate expectation (here, profits) even though it is difficult.  

2)  Anglia Television Ltd v. Reed p.105
Facts: Anglia spent money in anticipation of Reed acting in a TV show.  Reed breached the contract.  Anglia wanted to collect its reliance damages as well as expectancy damages.
Issue: Can Anglia collect expectancy damages?

Judgment: Court awarded both expectancy and reliance but didn’t distinguish between the two.  So the court assumed that it expectancy damages would be the break-even point assuming that production would at least cover costs, and that amount here equals the amount spent in reliance.
3)  Freund v. Washington Square Press, Inc. p.99

Facts: A agrees to write manuscript for B.  The cost of writing the manuscript will be $50k.  A is supposed to get 50% of the revenues.   B breaches. A argues that he should get the $50k in completion costs damages that it would cost to print the book, plus expected profit.
Issue: What should A’s damages be?

Judgment: Zero.  A doesn’t get the $50k, b/c under the contract he wasn’t supposed to get a finished product but rather profits.  And the profits are too speculative.
Adler: Can we use the reasoning in Anglia to determine that A’s expectancy damages would be the break even point?  We can argue that the printer would have expected at least $100k in profits, give 50% to the author and at least cover its costs.  NOPE. Why? In Anglia, the person who breached had no stake in the profits.  If the printer (who had a stake in the profits) thought it would at least break even it would never have breached the contract! ( So it’s not clear that the book would have broken even making expectancy damages difficult to calculate.  But Adler still says the author might be entitled to something.  If the publisher expects to have made $90k, then the author should get $45.  But all of this is super-speculative.  Perhaps though, if the author can go ahead and have someone else print the book we could estimate damages…
3. Unforeseeable: 

CASE

1) Hadley v. Baxendale p.118

Facts: A’s mill-shaft breaks.  B agrees to ship the shaft to the manufacturer for fixing.  The shipping is delayed.  As a result, A loses 5 days in profits.  A sues B for all those lost profits.
Issue:  Should A recover the lost profits?

Judgment:  No.  At the time of contract, B had no reason to know that A wouldn’t have a replacement shaft.  The damages are unforeseeable.  When a promisor breaches, the only damages he is responsible for are those that are the reasonable foreseeable consequence of the breach, unless otherwise informed of special circumstances.  A should have told B beforehand that he needed the shipment to be made on time.  
Adler:  Give me a reason why A would like the outcome of this rule even though he lost.  
MINI HYPO:  There are only people who ship cookies and diamonds.  Assume that the ruling in Hadley was that the carrier was responsible for all lost profits.  The carrier will begin charging insurance to everyone.  That insurance will be spread among everyone.  The diamond shippers would like this b/c they get to ship their diamonds for low insurance, but the cookie people are upset b/c they have to pay insurance for cookies. Thus, the diamond shippers don’t like Hadley while cookie shippers do.  The shipper will take an average precaution on all its packages without the Hadley rule: Unlimited liability would lead to too much precaution for cookies (b/c cookies don’t need to be handled with care), too little precaution for diamonds (the carrier treats all packages the same), too much diamond shipment (the diamond people would take advantage of the low insurance and the high payoff), and too few cookie shipments (cookie people won’t like paying the extra insurance.) All this is economically inefficient.  What the Hadley rule does is have the people shipping diamonds announce that they are shipping diamonds, pay the higher insurance, and now the diamond packages are watched more carefully, the cookie shippers don’t have to pay the extra insurance, and the cookie packages are not overly-watched.  
4. Expectancy Damages are not based on what a party hopes, but based on the actual value that the contract would have had to him had it been performed.  It is therefore based on the circumstances at the time of performance (or breach) and not those at the time of the making of the contract. 
HYPO: A agrees to drill a well on B’s land.  B expects his land value to go up $1,000,000.  A breaches, and it is then discovered that there is no oil.  B’s expectancy damages are zero. 
3. Reliance Damages: The point is to restore the victim of breach to the position he would have occupied had the contract never been entered into.  So reliance damages includes money you spent in actual performance of the contract and money spent that is incidental or collateral to the contract. (like clearing the land before you allow A to build.)   Used when 
1) Plaintiff cannot show his lost profits with certainty or those profits are too difficult to determine (or when expectancy damages are ZERO.)  
2) Promissory Estoppel cases (we’ll get to this later.)

HYPO: A goes to plastic surgeon B to fix his nose. A pays B $1,000 and B messes up big time.  What should A get? Well let’s think.  A should be put back in the position he was had he not entered into the contract. So, he gets his $1,000 back and gets the difference in value between his old nose and new nose.  Restitution would only have given A the $1,000, and the expectation value between the “before nose” and what the nose would have been if it were fixed (i.e. had the contract been performed) is too difficult to determine.  
Limitations:

· A person can never get reliance damages in excess of contract price.  Why? Reliance damages can never be more than expectation damages (b/c we assume a person would never pay more than he expects to profit,) and expectation damages will rarely exceed the contract price.  

· Reliance is usually calculated according to the cost to the plaintiff of his performance, not the value to the defendant.  
· It’s better to use expectancy than reliance.  Why? B/c of efficient breach (i.e. if A spent a ton of money in reliance, B won’t breach), and b/c if B is charging less or equal to the market price and as a result won’t have to pay expectation damages, he’ll simply wander off and A’s transaction costs will go up for having to enter another contract with someone else.  
· Reliance damages are difficult to show (In a thick market they’re easy to show, see Supra): Say A contracts with B to paint his house for $100K.  A breaches and now the market takes $120k to paint the house.  While expectancy damages are clearly $20k, reliance damages are difficult to prove, b/c B will have to prove that at the time of contract he could find someone to do the work for $100k and that he relied on A’s  $100k contract price not to go contract with someone else, to the tune of $20k.  

N.B.- If the money spent on reliance can be useful for another project, there are no reliance damages.
ILLUSTRATION: A agrees to build B a house for $100k.  In reliance, B spends $20k to clear the land.  If that clearing of the land is not wasted, reliance is $0.  If B would have to spend say another $5k, reliance would be $5k.
4. Restitution:  
Rest §373: 
based on unjust enrichment.  Recovery is measured by the value of the benefits conferred upon the promisor by the promisee rather than by reference to the loss resulting from the promisor’s failure to meet his obligations under the contract.  Restitution is calculated from the amount of benefit conferred on the Defendant at the market price.
· Bush v. Canfield: Restitution damages are available to the breaching party, but expectation damages are not.  (SURPLUS?) 
ALL TOGETHER HYPO1: A agrees to build 7 homes for B at a price of $200,000.  B spends $20k in preparing the land for building.   After A builds 3 houses he defaults.  The market price to build those 7 homes is $150,000.
What are B’s Expectation damages?  0.  The market price is less than the contract price. Even though B spent $20k in reliance, he’s still $30k better off.  
What are B’s Reliance damages?  If A could use the preparation for other warehouses, reliance would be 0.  if he would need to clear the land again, he’d get $20k.

What are  A’s restitution damages?  First you have to ask, did A substantially perform? He only built 3 of 7 so he hasn’t substantially performed and so B doesn’t have to pay him for all the houses.  B only has to pay for the 3 houses A built.  So A gets 3/7 of 
ALL TOGETHER HYPO2: A agrees to build B 7 houses at $200k.  After A builds 3 houses, he breaches.  The market price to build the 7 houses is $205k.  

What are B’s Expectation Damages? $5k

What is A’s restitution? Take 3/7 of $205k.  $87,857.
So, B will pay A $87,857-$5,000 = $82,857.

A will then pay $117,143 to build the other 4 warehouses.  $117,143+ $82,857= $200k. So everything works out. THIS CHECKS YOUR WORK!
Or

B’s Expectation damages are 4/7 * $5,000 = $2,857

A’s restitution (meaning A spent) 3/7 8 $200k= $85,714

So B pays A $85,714 - $2,857 = $82,857 (Same result as above.) 

Adler: Doesn’t like this method b/c the 2nd one gives payment to A even though the Hypo assumes a material breach and therefore B really doesn’t owe A anything.  Plus, B’s expectation damages should always be $5,000, not $2,857.   
N.B.!!!! NO OWNER IS EVER GOING TO PAY RESTITUTION IN AN AMOUNT THAT EXCEEDS THE PRICE HE CONTRACTED FOR, AND THE PARTY IN BREACH CANNOT COLLECT MORE IN RESTITUTION THAN IT WOULD HAVE RECEIVED FROM FULL PERFORMANCE!
HYPO3: A agrees to work for B for $100/day for 365 days.  Immediately, labor prices rise to $200/day.  A works 364 days and then breaches.  A then seeks 364/365 days at market rate which is $72,800.  A realizes that the amount must be reduced by $100 (i.e. the $200 owner has to pay for a new laborer minus the $100 he had contracted for,) a total of $72,700.  What will A get?
A WILL NOT get more than the price contracted for ($36,500). Instead:
B’s expectation damages are $100

A’s Restitution is $36,400.  

B pays A $36,300 and A will then pay another worker $200.  $36,300 + $200 = $36,500. CHECKS!

(11) CONSIDERATION DOCTRINE AND PROMISSORY ESTOPPEL
Restatement §90: (A) A promise which a promisor should reasonably expect to induce action or forbearance (not doing something) on the part of the promisee or third party which does induce such action is binding if injustice can be avoided only by enforcing the promise.  The remedy granted for breach may be limited as justice requires.
(B) Charity: A charitable subscription or marriage settlement is binding under (1) without proof that the promise induced action or forbearance.  A probability of reliance in charity cases in enough.  Courts enforce charitable donations out of public policy concerns.
(A) Intrafamilial Context: promissory estoppel fills in the gaps left by the consideration doctrine.  
HYPO1: Uncle promises to give his nephew $100k in 3 years.  
Question: Should the courts enforce this intrafamilial promise?

Yes: Even if there is no consideration, if the nephew relies on the promise, then yes.

No: It makes sense to enforce promises in business settings, when the parties are adversarial.  But families will enforce their promises without the state.  Furthermore, if promises are enforced family members will stop making promises.  
HYPO2: Uncle promises his nephew $100k, puts it in writing and signs it.

Question: Should the court enforce this promise?

Yes: The formality of the note shows that the uncle was trying to invoke the power of the state.  It’s hard to argue that the state shouldn’t enforce a promise when a person purposely invokes the state’s power.  
No: The state is busy and has not time for promises like this. (This is unpersuasive says Adler.)

Bottom line: In cases in the intra-familial context, even though there might not be consideration (i.e. gratuitous promises,) if the promisee relies on the promisor’s promise, the promise is enforceable via the promissory estoppel doctrine. 

CASES

1) Haase v. Cardoza p.162
Facts: Brother orally promises sister $10k, then dies.  Sister argues that since her brother had told his wife that he promised his sister $10k, the promise should be enforced.
Issue: Should the sister get the $10k?

Judgment: No.  There are no cases where a court has implied consideration.  An informal promise is never enforceable if it doesn’t have consideration (or past consideration- we’ll see this later,) or doesn’t induce reliance. 
2) Ricketts v. Scothorn p.164
Facts: Grandpa promises to give granddaughter $2,000.  Grandpa dies.  Now granddaughter sues the estate for the $2,000 arguing that her quitting her job was consideration for the promise.  Furthermore, she quit her job in reliance on the promise.
Issue: Should the granddaughter get the $2,000?

Judgment: Yes.  There was no consideration here.  The grandfather didn’t say, if you quit your job I’ll give you $6k.  However, since it was reasonable for the grandfather that the granddaughter would quit her job, and she did so, (Rest. §90) the promise is enforceable under promissory estoppel.

Critics of Promissory Estoppel: 
· Gilmore, the Death of Contracts: PE eliminates the consideration doctrine.  It eliminates the essential bargaining element of a contract.  We’re reverting to torts! Torts = contract law where a negotiation is impossible, where contract law can’t enter.  i.e. When you drive a car, there’s no way to negotiate with pedestrians, pet owners, other cars, etc., so the courts regulate you to drive in a reasonable fashion b/c there’s no opportunity to negotiate.  With PE, instead of looking to see what the parties could have negotiated, and whether there was an actual agreement, we use a type of strict liability and allow the judge/jury/society to say what makes sense. 
Damages in Promissory Estoppel:

· Most courts have interpreted §90 to suggest reliance damages.  But in reality, courts award Expectation damages or Specific performance in promissory estoppel cases.  Why?  Reliance damages in promissory estoppel are hard to calculate.  
Illustration: Say an uncle promises nephew $100k.  Nephew goes out and buys a $400k house.  Uncle dies and estate doesn’t want to pay.  Nephew argues that he would have only bought a $300k house had he known he wouldn’t have gotten the $100k from his uncle.  The nephew here does not the $100k b/c he didn’t actually lose the money in reliance, he simply converted it into a house.  The nephew then argues that had he not been promised the $100k he would have spent the extra $100k he spent on the house on something else.  So the reliance damages he should get would be the difference to the nephew between the utility of the house and that other thing he would have bought with the $100k.  No court will try to figure this out.  When the promise is for money, expectation damages and specific performance are the same thing!
(B)  Employment Context: Promises here are not gratuitous, but instead involve adversaries dealing with a lot of money.  If there is no gratuitous promise, what is promissory estoppel doing in employment contexts? 
Adler: Nothing.  It’s a way for lazy judges to enforce contracts without searching for consideration/bargained for exchange.  In all these cases, a promisor may intend his promise to be enforceable simply as a bond of good will, but the courts look for something more, namely reliance.
CASES
1) Feinberg v. Pfeiffer Co. p. 174

Facts: A, a 56 year old woman, was a longtime employee of B.  Board passed a resolution to increase her salary and to pay her $200/month upon retirement.  A continued to work for over a year until she got sick.  She retired after that one year.  At first she got her $200/month.  B’s new management lowered that to $100/month on the grounds that the promise was gratuitous, a gift, b/c A was not required to work for any amount of time to get the privilege.  A sued for money not paid plus interest.  
Pfeiffer Co.: This was simply a gift.  Feinberg could have left whenever she wanted.  There was no consideration or bargained for exchange.  
Feinberg: A bargained for exchange was made, though it never happened.  Old management offered me the pension b/c they wanted me to stay on and work for them. I could have quit, or sought other employment, or even bargained for a pension had they not made the promise.  The old management tried to extract me to be an at-will employee, to work longer even though I didn’t end up doing so (like St. Peter v. Pioneer Theatre Corp.)  By accepting the pension I became more likely to continue working, so Pfeiffer actually did extract something from me in consideration.  Plus, the company gets good publicity out of this, treating its loyal employees well.  
Since it seems that there may not have been Consideration, we turn to Promissory Estoppel:

Feinberg: Ok, I retired on reliance of the promise.  Had you not made the promise, I wouldn’t have retired when I did.  
[ADLER: 
· If Feinberg could have gone back to work, even if the promise was relied on, she wouldn’t get damages b/c she would have been no worse off.  

· Assuming she couldn’t find another job: If she can show she relied on the promise and retired before she got sick and worked, say 1 day in reliance on the promise, she would get the wages for that 1 day.  If she can show she relied on the promise and retired after she got sick she would get no reliance b/c she can’t show she quit relying on the promise, but she would get the FULL pension under expectation damages or specific performance. ]
    Pfeiffer: Even though she claims to have relied on our promise, she still should not be awarded based on promissory estoppel.  We could have fired her whenever we wanted to b/c this was at-will employment.
    Feinberg: You would never have fired me.  Your reputation would have gone down the drain. 
ADLER’s BOTTOM LINE: Reliance on the promise may either be continuing to work (Adler says, in which case, bargained for exchange and ordinary contract consideration analysis should be done) or quitting. Feinberg’s best argument is that there was consideration when the company tried to extract from her to work longer.  It’s difficult to prove that she relied on the promise.  But she could still use it as an argument in that she quit, was an old woman and therefore did not look for another job.
· Feinberg is a tricky case in that it does not deal with a situation where Pfeiffer clearly extracted more work out of Feinberg (which would have been clear consideration.)  The court could not find consideration, so instead it turned to promissory estoppel.  But in PE you have to show reliance, something difficult to find.  What the Court really wanted to do here, was simply enforce a promise which it believed Pfeiffer wanted to become binding.  Pfeiffer wanted a good reputation.  Based on that alone the court would want to enforce the promise.  Since there is no doctrine allowing for this, they turned to Promissory Estoppel.
· Restatement §90 says that the damages for PE is reliance.  If that’s the case we run into the 1 day quitting problem (see above.)  The woman got sick, and would have quit anyway!    

2) Hayes v. Plantations Steel Co. p.178
Facts:   Employee quits.  Employer says that he’ll give the employee a pension simply b/c the employee was so good.
Issue: Is the promise to give the employee a pension enforceable?

Judgment: No.  The promisee showed no reliance on the promise.   Plus, there was no bargained for exchange.  How do we know?  The employee quit before the offer was even made.  
ADLER: The court here still wants to enforce the promise, b/c it recognizes that the company wants to establish itself as a good company.  The company wants the promise to be enforceable b/c they want people to rely on it in the future.  The law says no, b/c there is no doctrine which allows for this.  There needs to be a bargained for exchange or reliance.  
(C) Negotiation Context:
A promise made in negotiation is rarely enforced via Rest. §90.  Promissory Estoppel has rarely been used to enforce incomplete agreements by “unique” bargainers.
CASES

1) Coley v. Lang p.199

Facts: A and B enter into an agreement in writing, for A to buy all of B’s shares in a company.  The agreement contained a sale price, “subject to the agreement of the board of directors”, and that the agreement would be reduced to a definitive agreement.”  A reneges.  B argues for specific performance b/c these stock shares are “unique,” and later amended to ask for reliance on A’s promise.  A says that the agreement was only a preliminary agreement, not a formal contract and needed the approval of the board and the IRS.

The trial court could not enforce it as a contract so they could not award specific performance.  However, since they felt they should enforce the contract anyway, using Promissory Estoppel, they awarded $7,500 to B.  

On Appeal, A argues that reliance on the writing wasn’t reasonable, b/c the writing was simply a preliminary negotiation, and therefore promissory estoppel should not be used as enforcement.  
Issue: Was this writing an agreement, or simply a preliminary agreement?

Judgment: All this was, was an agreement to agree.  A stipulation to reduce a valid contract to another form does not affect the agreement.  However, here, there initial agreement was simply preliminary and informal.  Since there were terms open, there was no promise, and therefore we cannot find reliance/promissory estoppel.  
Courts that find no agreement may also find no basis for estoppel.
ADLER: 
· This is not a case of promissory estoppel where the courts could not find a remedy.  It’s an agreement to agree case where the court determined that there was no agreement to begin with, there was no promise, and hence there could not have been Promissory Estoppel.  When courts do not enforce under Promissory Estoppel, it is because they could not find an agreement to begin with.  
· In understanding Coley and Hoffman (INFRA), you have to understand that it is possible to form a binding agreement when parties are in preliminary negotiations.   Sometimes parties reach an agreement on a set of terms while negotiating on a different set.
TEXACO v. PENNZOIL HYPO: A and B, 2 huge oil companies have an agreement.  A will transfer its assets to B, B will transfer cash to A’s stockholders.  This agreement was publicized by a press release that makes reference to a preliminary agreement.  The preliminary agreement gives the number of shares and the price of the shares.  C comes along and offers A more money than B.  A joins with C.  B sues C for interfering with a contract.  C says “nonsense, this was no contract.  There were still a ton of things you hadn’t worked out.”  Was there a contract?
Answer: Yes.  In determining that there was a contract, the court looked to see if there was a manifestation of intent to contract.  Since the court saw that both parties had manifested their intent to contract regardless of the terms left out, the court will enforce the contract.  When there is enough for the court to go on to fill in the missing terms of the contract, and the parties have manifested their intent to contract, the court will enforce the contract even though terms have yet to be determined, and use its gap filling function via the market standards, market price, etc. 
ADLER: YOU DON’T NEED PROMISSORY ESTOPPEL TO FILL IN AGREEMENTS IN A BUSINESS SETTING! It makes sense for a gratuitous promise, but not in a case where you know that the parties are not making gratuitous promises.  The only thing you need to look for here is whether or not an initial agreement has been made.  If not, then it’s an agreement to agree.  If yes, even if there are other terms that have not been settled, there’s an agreement.
2) Hoffman v. Red Owl Stores Inc. p. 204
Facts: A wanted to open a franchise under B.  A told B all he head was $18k.  B said no problem.  At the urging if B, A sold his bakery at a loss for $2k, bought a small grocery store to gain experience, solely the grocery store at cost, put $1k down for a piece of land, and incurred $265 in moving expenses.  B tells A that he now needs to put up $34k which A doesn’t have.  A sues for all the things he spent in reliance on B’s promise.  B says that this was only a preliminary agreement and that there were many things to work out.
Issue: Was there an agreement?

Judgment: Yes.  Although we cannot find that there was an actual breach of contract, we find that A relied on B, and hence via Promissory Estoppel we’ll award damages.  (One thing: The reliance damages on the bakery which he sold for a loss was the difference between the price he sold it at, and how much he could have sold it at had he not sold it so quickly.)
ADLER: The question here should have been: Did B say to A do all these things if you want to have a chance of running your own store, or did B say, do all these things and then we’ll give you a store?  Again, like in Coley, the case here hinges on the question of whether or not there was an initial agreement.  The court says here that there was no agreement, but B relied on it so we’re awarding him damages.  That makes no sense! If there was an agreement to be relied on, that means there was an agreement and you don’t need promissory estoppel.  The reason the courts use PE here is b/c they’re lazy! Figuring expectation damages would have been too speculative (i.e. the printer and movie cases) and with all the missing terms, specific performance makes no sense.  
BRINGING BOTH CASES TOGETHER: It is best to read Coley is as a case where there was no agreement, no agreement to rely on, and hence no PE.  The best way to read Hoffman, although the court found reliance and PE (lazy!) is as a case where there simply was an agreement, there was consideration and in terms of an ordinary contract.
(D) Insurance Context: When one party makes a gratuitous promise to procure insurance for another party, under what conditions will such a promise be enforced?
CASE

1) East Providence Credit Union v. Geremia p.214

Facts: A takes a loan from B to buy a car.  B requires A to insure the car, so in the event something happens to the car B can get the loan back.  B tells A that in the event A can’t make a payment on the insurance premium, B would pay it, and A would owe that to them.  A misses a payment, B says they’ll pay for the premium which will be added to the loan amount, but they neglect to make the payment.  The car gets totaled.  The value of the car at the time of wreck is more than the value of the loan due.  The A sues B for the value of the car.  
Issue: Did B’s promise to pay the insurance premium constitute an agreement?

Judgment: Yes.  This was a simple bargained for exchange.  All B did was promise to lend A more money, and in exchange B gets interest on that money.  But the court goes on: Even if the premium money added to the loan wasn’t collecting interest, we would still enforce the promise under Promissory Estoppel.
ADLER: Using PE here is unnecessary.  Even if B wasn’t charging interest on the premium, the whole thing is still part of the initial loan agreement.  
HYPO: Assume paying the premium wasn’t part of the initial agreement and B simply told A they’ll pay it.  If A relies on that, B is responsible.  This is like torts. There is no bargained for exchange.  We simply tell B, b/c A relied on you, there is strict liability and you have to pay.  
(12) MATERIAL BENEFIT RULE
Rest. §82 & §83 & §86
· In addition to promissory estoppel, here is another example of a promise the courts enforce without finding consideration.  

· We have stressed that a gratuitous promise to do something does not constitute an agreement because there is no consideration.  But what happens, if in exchange for a gratuitous promise to do something, the party that benefits promises to compensate the volunteer for the value of the benefit received?  Should that promise be viewed as binding in a sort of hind-sight way, or should it simply be regarded as a future-gift promise, and hence be unenforceable if he later changes his mind?
· There is no such thing as past consideration b/c you can’t extract something you’ve already received

CASES
1. If services are requested by the recipient and rendered with the expectation of payment, the later promise to pay the renderer doesn’t matter b/c there is an implied in fact contract.

2. If the services are requested but rendered as a gift, if the recipient later promises to pay for the services, most courts will not enforce.
3. If the services were rendered without a request, we assume that the renderer is not intending this is a gift, and the recipient then promises to pay. – This is the interesting case.
**** To use the material benefit rule we must show that the original underlying promise had to have been one that was enforceable.  
1) Mills v. Wyman p.224- M.B. Not used
Facts: 25 year old gets ill, and P finds him and cares for him.  The boy dies.  P writes a letter to the boy’s father asking for payment for taking care of the son.  D writes back that he’ll pay for the expenses, even though by law, since the boy was 25, he was not that father’s responsibility.  Later D refuses to pay for the expenses.  P sues for breach of promise.
Issue: Should D have to pay P for taking care of his son?

Judgment: No.  P’s services were not given at D’s request.  Furthermore, since the father did not have to take care of the son who was 25, there was no consideration for the promise, since the father essentially received nothing from P.
ADLER: 
· Why isn’t this a Quasi-Contract case? A quasi contract exists where 2 parties would have undoubtedly entered into a contract and there was no opportunity for negotiation.  Perhaps P would have had a quasi contract with the sick boy, but not with the father.  The law doesn’t assume that the father would definitely have entered into the contract since the boy was over-age.   
· Bottom line: Henderson: The material benefit rule applies when there is no opportunity to bargain (i.e. there was no request for the services) and in which the provider hopes/intends to get paid.  This sounds like a quasi contract.  If there was a quasi contract, whether or not the recipient made a promise to pay is irrelevant.  But if there is a of whether quasi contract applies, the promise made by the recipient is more or less evidence that a quasi contract should apply (I.e. the tie-breaker), b/c it shows that the recipient would have wanted the services had there been a bargain.  
P. 232 examples.
HYPO: You give me a gift on my B-Day.  I promise to return the value of your gift on your B-Day, but fail to do so.  This is not enforceable, b/c the initial rendering was intended as a gift.

HYPO2: I promise to repay you $1,000 a year from now if you give me $900.  This is a loan transaction, a contract.  4 years later I haven’t repaid you.  You haven’t sought payment, I apologize and say I’ll pay it now.  You say thanks.  A month later I say I’m not going to pay you and you sue me.

I argue that under the statute of limitations, I don’t have to repay.  
The Material Benefit Rule alters this result: The statute of limitations prevents someone who has gone on with their lives from being hit with something.  If I had said that I had to send my kids to college now and can’t repay you, the statute of limitations would help me.   But once I recognize that I owe you money the new promise becomes enforceable under the material benefit rule.  
2) Manwill v. Oyler p.226- M.B. not used
Facts: P made payments on behalf of D’s farm. The statute of limitations passes. D orally agreed to pay him back anyway.  
Issue: Does D have to pay P back?

Judgment: No.  There was no evidence that P ever expected to be compensated.  His money is considered a gift.  Even though D promised to pay him, the original service rendered was a gift.  To use the material benefit rule we must show that the original underlying promise had to have been one that was enforceable.  (rest. §86(2)(a).) This is basically the B-Day gift Hypo (SUPRA.) 
3) Webb v. McGowin p.227- M.B. Used
Facts: A works for a construction co.  He was about to throw a block off the building, but he saw B below.  To prevent B’s death, A jumps with the block, saving B, but crippling himself.  B promises to pay A for the rest of his life.  B’s estate stopped paying.  A sues for the money not paid. Estate argues that there was no consideration and hence, the promise is unenforceable.  
Issue: Was there a binding promise made by B?

Judgment: Yes.  A didn’t intend his actions as a gift.  Furthermore, B materially benefited and once he made his promise, he became morally bound.  
ADLER: 

· A cleaner way to deal with this whole thing is to call it a quasi contract case.  B would definitely have agreed to pay A’s medical expenses had they had a chance to bargain.  
· Here, it’s unclear what role B’s promise plays.  This is a clear quasi contract case.  
· So why didn’t the court apply this as a quasi contract?  Perhaps they were trying to give the “hero” his due, a policy matter; Do a deed get a dollar.
 (1)  REGULATION – Some contracts are not enforced despite the fact that it seems a bargain was struck.
[REST §7: Voidable Contracts: A contract where one or more parties have the power to avoid the legal relations of the contract, or by ratification of the contract to extinguish the power of avoidance.  
§12: Capacity to Contract:  A person has the power to contract unless he is:

§13: Persons Affected by Guardianship: A person whose property is under guardianship by reason of mental illness or defect.

§14: Infants- A person who is younger than 18 can only enter into voidable contracts.

§15: Mental illness or defect: 

(1) A person can incur only voidable contracts if by reason of mental illness of defect:
a. He is unable to reasonably understand the nature and consequences of the transaction.
Or
b. He is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition. (if the other party doesn’t have reason to know, do we enforce the contract? Presumably only if the mentally ill can reasonably understand the nature of the contract.) 
(2) When a contract is made on fair terms and the other party has no knowledge of the mental defect, if the contract has been performed in whole or part or the circumstances have so changed that not enforcing it would be unjust, the court may grant relief as justice requires.  

§16: Intoxicated Persons: A person incurs only voidable contracts if the other party has reason to know that by intoxication:
(1) He is unable to reasonably understand the nature and consequences of the transaction.
(2) He is unable to act in a reasonable manner in relation to the transaction.

§174: When Duress by Physical Compulsion Prevents the Formation of a Contract: If conduct appears to be a manifestation of intent to bargain but that conduct was coerced physically, the conduct is not effective manifestation of intent.

§175: When Duress by threat makes a contract voidable.
(1) If the party’s manifestation of assent of induced by an improper threat, the contract is voidable.
(2) If a party’s manifestation of assent is induced by one who is not a party to the transaction, the contract is voidable by the victim unless the other party to the transaction in good faith without reason to know of the duress either gives value of relies materially on the transaction.  

§176: When a threat is improper: 

a. What is threatened is a crime or tort, or the threat itself would be a crime or tort if it resulted in obtaining property.
b. A threat of criminal prosecution

c. Threat of use of civil process and the threat is in bad faith

d. The threat is a breach of the duty of good faith and fair dealing under a contract with the recipient.
e. If the resulting exchange is not on fair terms and:
i. The threatened act would harm the recipient and would not significantly benefit the party making the threat. or
ii. The effectiveness of the threat is increased by prior unfair dealing with the party making the threat or
iii. What is threatened is a use of power to illegitimate ends.


§177: Undue influence makes a contract voidable (Unconscionable?):

(1) Undue influence is where one party dominates over the other, and the dominating party knows that the weaker party will not act in a way inconsistent with his welfare.
(2) If manifestation of assent is induced via undue influence the contract is voidable.
(3) If a party’s manifestation of assent is induced by one who is not a party to the transaction, the contract is voidable by the victim unless the other party to the transaction in good faith without reason to know of the undue influence either gives value of relies materially on the transaction.  


§178: When a term is not enforced on public policy grounds:



(2) In weighing the interest the account is taken if:



a.  The parties’ unjustified expectations



b.  Any forfeiture that would result if enforcement is denied.



c.   Any special public interest 


(3) Look at Supplement


§179: Bases of Public Policies against enforcement.  (See Supplement.) ]
NOTES:
· The autonomy and economic theories advocate enforcing all contracts.  So why have regulation?
· Externalities: A and B agree to build a power plant.  Both of them will be better off.  However, the plant will cause a lot of pollution (non-internalized costs.)  The govt. wants to regulate this even though the autonomy and economic theories would advocate for enforcement.  We can argue that the regulation is not about the contract, but about the actual activity.
· Other unenforceable contracts:  A contract is an agreement between for a mutual benefit.  If one or both of the parties is incompetent how can we say the party knew what was good for him?
· i.e.: Illegality- Polluting power plant

· Unconscionability: unequal bargaining power causes an “involuntary” contract.
· Duress
· Fraud

· Public policy: e.g. the sale of a kidney

· Infancy- In CA/NY there are exceptions for children stars.  
· Mental Illness: In some instances, even when the other party doesn’t know, we don’t enforce. (i.e. §15(1)(a)) 

· There are 2 BIG forms of Regulation which go to the question of enforceability, discussed below.

(1)  Statute of Frauds 
Rest §110(1)(b): If someone agrees to pay the debt of another, that must be in writing or else it’s unenforceable.

Rest §131&132: Unless additional requirements are required by a statute, a contract within the statute of frauds is enforceable if it’s evidenced by any writing signed by or on behalf of the party charged which:


(a) Reasonably identifies the subject matter of the contract


(b) Is sufficient to indicate that the contract has been made between the parties.  
(c) States with reasonable certainty the essential terms of the unperformed promises in the contract.  
UCC §2-201(goods only): 

(1) Contract for sale of goods $500+ must be in writing or is unenforceable.  A writing is not insufficient if it omits a term.
(2) BETWEEN MERCHANTS if within a reasonable time a writing in confirmation of the contract is sent to the other party, and the party has reason to know its contents, there is a contract unless objected to within 10 days.
(3) A contract which does not satisfy (1) but which is valid in other respects is enforceable if:
a. If the goods are to be specially manufactured for the buyer and its reasonable to think that the goods are for this buyer only, and the manufacturer has taken a substantial step in the manufacturing. or
b. If a party admits in court that there was a contract or
c. Goods for which payment has been made and accepted or which have been received and accepted.  
There are 6 types of sales which must be in writing APPLIES TO SERVICES & GOODS!
1) A contract where an executor has to answer for a decedent

2) A contract to pay a 3rd party’s debt

3) A contract for the sale of land

4) A contract made in consideration of marriage
5) A contract which is not to be performed within one year of its making

6) UCC: Contract where the amount of goods exceeds $500.  
Why do we have Statute of Frauds?

· Easier for the state to enforce things in writing
· Reduces fraud- it’s harder fabricate something in writing
· May induce parties to consider terms they might have ignored in an oral agreement. 
Why not have statute of frauds apply to all contracts?
· Too costly to put everything in writing.  
Exceptions:

· Statue of frauds doesn’t allow you to eliminate collateral claims made about an agreement not in writing.
· Promissory Estoppel- if someone reasonably relied on your agreement, perhaps reliance damages could be collected. 
· Fraud in the inducement- if I can establish that a person denying the contract committed fraud I’d get some damages.  E.G.- Sophisticated party lies to an unsophisticated party to keep the contract out of writing.  The unsophisticated party would get damages.  
(2) Parol Evidence Rule:
Rest. §213: 
(1) A binding integrated agreement discharges prior agreements if the prior agreements are inconsistent with the written agreement.
(2) A binding completely integrated agreement discharges prior agreements to the extent that they are within the written agreement’s scope.
(3) See Rest.

§214: Evidence of prior agreements is admissible to show:
(1) Whether the writing is integrated or not
(2) To show whether the writing is partially or fully integrated

(3) The meaning of the writing whether or not integrated

(4) Illegality, duress, fraud, mistake, lack of consideration, or other invalidating clause.  
Rest. §215: Contradiction of Integrated terms: If a contract is either partially or completely integrated, evidence of prior agreements is not admissible evidence to contradict a term of the writing.
Rest §216: 
(1) If an agreement is partially integrated, evidence of supplemental terms is admissible.  In completely integrated contracts, even supplemental terms are not admissible.
(2) An agreement is not completely integrated if the writing omits a consistent additional term which is:
a. Agreed to for separate consideration or
b. A term which might naturally be omitted from the writing.
UCC §2-202 (For Goods Only):  

Any writing that is intended by parties to be a final expression of agreement may not be contradicted but can be explained or supplemented unless:

(b) The writing is intended as fully integrated in which case even supplementary terms are not allowed.  
CASES
1) Mitchill v. Lath p.613

Facts: A agrees to buy land from B.  A and B allegedly had an oral agreement that A would remove an ice-house from the land following the sale.  The written agreement said nothing about the ice-house.  A argues that the agreement is fully integrated and should therefore be enforced as is.  B argues that the agreement to buy the house hinged on the removal of the ice-house so the agreement was partially integrated.
Issue: Was the agreement fully integrated?

Judgment: Yes.  To determine whether an oral agreement left out of the written contract should be enforceable we must do a 3 part test:

1) The oral agreement must be a collateral agreement, meaning relating to the contract at hand.- 
2) The oral agreement cannot contradict written or implied terms of the contract.- The removal of the icehouse contradicts the very fact that the contract spells out all the details (Circular Reasoning!)
3) ** The oral agreement must be one which parties would not generally put into writing. - If it were really clear that A had to remove the icehouse it would have been put into the written contract.  The belief that a separate agreement as to its removal is not reasonable.
ADLER: 
· How do you determine if evidence of the additional term should be admissible?
· Four Corners Test (Williston): Judge Determines: Does the document on its face conclude a total or partial agreement?  More importantly, would reasonable parties naturally have put the term in if they wanted it to be binding?
· Corbin Test: The actual intent of the parties should be looked at by a judge.  If all the evidence shows that the parties did not intend the written contract to be fully integrated, and in fact other oral agreement were made and were intended to be binding, this evidence would be give to a jury.
· UCC Approach: If the additional terms would certainly have been included, then evidence of a prior agreement must be kept from the trier of fact.   
· Restatement Approach: “Naturally” Omitted
· Merger Test:  If the document seems to be fully integrated and excluding additional terms, it will exclude additional terms.  
SO THE STANDARD OF THE REST.  WOULD ALLOW A LOT LESS EVIDENCE THAN THE UCC!

Bottom Line:  If we determine that the agreement is such that it would have normally (or certainly) been included in the final written agreement, we won’t hear evidence on the prior agreement.  We don’t think the prior agreement was continued throught the new writing.  

2) Masterson v. Sine p.617
Facts: A sells B a farm.  A wants to buy the farm back arguing that there was a prior oral agreement that the parties wanted to keep the farm “in the family.”  B says no, the agreement was fully integrated.
Issue: Should evidence of “keeping the farm in the family” be admissible?

Judgment: Yes.  It is reasonable that an agreement to keep something in the family would not be included in a final written agreement, so evidence as to the prior oral agreement is admissible.  The court here uses Corbin’s method, looking at the parties’ intent, not the 4 corners test.  
N.B.:
· If there is separate consideration for the collateral agreement (i.e. car-lawn mowing hypo) you don’t need to use the parol evidence rule. PROBABLY ON TEST!

· Lawyers should put a Merger Clause in a contract saying “this agreement is intended as a final agreement to exclude all prior agreements.”

(2) OFFER AND ACCEPTANCE
Rest. §24: Offer Defined: An offer is the manifestation of willingness to enter into a bargain made as to justify another party in understanding that his assent to that bargain is invited.
§30: Form of acceptance invited: 

   (1) An offer may invite acceptance through words, performing or refraining from performing, etc.  Basically the power of acceptance is given by the offeror to the offeree.

  (2)  Unless otherwise indicated by the language or the circumstances, an offer invites acceptance in any manner reasonable to the circumstances.  
§50: Acceptance defined: (1) Acceptance of an offer is a manifestation of assent to the terms made by the offeree in a manner invited or required by the offer.
(2)  Acceptance by performance requires that at least part of what the offer requests is performed.
(3)  Acceptance by promise requires that the offeree complete every act essential to the making of the promise.
The offeree can lose his power to accept if:

§36: (a) he rejects or makes a counter-offer (See §38 and §39.)
         (b) There is a lapse of time- An offeree has reasonable time to accept an offer
         (c) The offeror revokes

         (d) The offeror or offeree dies

(2) If something in the offer doesn’t occur

COMMON LAW- Still widely used even though a person can take his letter out of the mail.  The acceptance is binding regardless.
§63: mailbox rule- N.B. Only applies to acceptance by promise, not performance, and where method of acceptance is not specified or allows acceptance by mail: (a) An acceptance of an offer by a medium invited by the offeror completes the manifestation of mutual assent as soon as it leaves the offeree’s possession, even if it didn’t reach the offeror.  
(b) An Acceptance under an option contract is not operative until received by the offeror.  

§66: A letter must be properly addressed, and other precautions need to be taken to insure safe transmission.  
REVOCATION by the Offeror- An offeror can revoke until acceptance is made.
§42: Unlike the mailbox rule which is a ‘dispatch rule’, a revocation made by the offeror takes effect only when received by the offeree.  Illustration: A sends offer to B.  A changes his mind and sends a revocation.  If the revocation is received before the acceptance is mailed, the revocation is good.  If the revocation is received after acceptance has been mailed, revocation doesn’t stand. (meaning once the acceptance is dropped in the mail, it could be over even if A had sent out the revocation before B mailed out the acceptance.)
IRREVOCABLE Offers

Option Contract:

§25: If a person leaves an offer open after receiving consideration for it (I.e. Money), the offeror cannot revoke until the time has lapsed.  
UCC’s Firm Offer: §2-505 (goods only): An offer made by a merchant to buy or sell goods in a signed writing that says the offer will remain open cannot be revoked during the time stated.  (If no time is stated it stays open for 3 months.)
HYPO: A contractor incorporates a subcontractor’s bid into his overall bid.  After the contractor submits his bid, the subcontractor says he revokes his offer.  The contractor wins the bid.  Can the contractor enforce the sub’s bid?
Yes. Under 2 possible theories:

1) Promissory Estoppel: The contractor relied on the subcontractor’s bid. (ADLER doesn’t buy this.)
2) Acceptance: When the subcontractor made his offer, it was implied that the method of acceptance of his offer would be to incorporate his bid.  So essentially, his revocation came after the acceptance.  

ADLER: If the contractor had not won his contract yet, under promissory estoppel there would be no damages b/c the contractor didn’t rely on the offer.  However, under acceptance the court would award damages since a contract was formed.  
UNILATERAL CONTRACT- Brooklyn Bridge Hypo
Common law: An offer to enter in a unilateral contract which can only be completed by performance was not accepted until complete performance was rendered.

Rest. §45: (1) Offer is accepted by partial performance.

(2) In an option contract, acceptance is only complete upon complete performance by the offeree.

HYPO: I offer to give you $10k if you locate water on my land.  Once you start looking for water, you basically bargain for your right to complete the contract.  The offeror can’t revoke.  If you know that the offer can be revoked at any time ex ante you wouldn’t begin working, which would cause economic inefficiency.  
COUNTER-OFFER-
(a)  Common Law 
Mirror Image Rule: if I make an offer to you and you respond with any change of terms, that is a rejection of the offer and a counteroffer is made, and unless the counteroffer is agreed to there is no contract.
CASE

1) Dataserve Equipment v. Technology Finance Leasing

Facts: A agrees to buy computers from B.  A makes an offer to purchase.  B responds with a written agreement which has a clause that A doesn’t like.  B refuses to change it.

Issue: Was an offer made?

Judgment: No.  When B refused to change the clause, he essentially rejected A’s counteroffer.
Last Shot Doctrine:  A makes an offer to B.  B sends an acknowledgment which differs from A’s offer.  B/c of the mirror image rule, this is a counteroffer.  B ships the goods and A accepts.  The counteroffer stands even though A didn’t explicitly agree to it.  The fact that A was silent and accepted showed an acceptance of the counteroffer.
· Problem: This causes people to manipulate the agreement by always trying to have the last shot out there.
· The terms of the offer are often unclear.  
(b) UCC §2-207 (goods only) - RESTATEMENT §61 and §59 FOLLOWS THIS: 
· Different from “mirror image” common law rule

· The UCC provides that in some cases a contract may be created when acceptance does not match the offer, specifically in a “battle of the forms- b/c people don’t read these forms.”
· The UCC has 2 jobs in the “battle of the forms” situation

a. Determine whether a contract was formed by the exchange of the purchase order and acknowledgments.
b. If a contract was formed what the terms are.

BOTTOM LINE2: Steps:

1) Is there a contract under 2-207(1). If No, See if 2-207(3) and if knockout covers.  If Yes-( 2-207(2)

2) Are any of 2-207(2) met? If Yes use knockout rule.  If no, term automatically gets in.
§2-207: 
(1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms in addition or different from those offered or agree upon(changes mirror image rule) , unless acceptance is expressly made conditional on assent to the additional terms.
Illustration of exception: A sends a purchase order to B.  B sends back an Acknowledgment that says, B agrees to the sale only if A assents to the additional or different terms.   This is considered a counter-offer. There is no contract formed unless A accepts.
(2) The additional terms are to be considered proposals for addition to the contract.  Between merchants such terms become part of the contract unless:

a. The offeror expressly limits acceptance to the terms of the offer

b. They materially alter the offer; or
c. Notification of objection to them is given within reasonable time after notice of them is received.

(3)  (Conduct by performance)Conduct of parties is enough to establish a contract even if the writings do not establish a contract.  In such a case, the terms of the contract will consist of those terms on which the writing agrees together with any supplementary terms filled in by the UCC.
Different Circumstances which can arise:

(a)
Acceptance is WAY off: If the offer and acceptance are way off from each other in terms of price, quantity, quality there is no definite and seasonable expression of acceptance.
(b)  Acceptance expressly conditional on assent to changes: §2-207(1) provides that any ‘expression of acceptance” or “written confirmation” acts as an acceptance even if the terms differ or are additional.  However there is an important exception: the expression of acceptance does not form a contract if it is expressly made conditional on assent to the different or additional terms.
HYPO: Buyer sends a purchase order to seller.  Seller sends back an acknowledgment which says, “seller’s acceptance is expressly conditional on buyer’s assent to the additional terms in this contract.” Is there a contract? NO. The clause falls under §2-207(1) after the comma.  The seller would be free not to ship.  If the seller ships, however, and the buyer accepts there is a contract under 2-207(3) discussed infra.) 
· If a Box-top agreement, for example, as in Step Saver says that opening the package indicates acceptance of the additional terms.  The court held that since Step Saver did not demonstrate an unwillingness to proceed with the transaction if the additional or different terms were not included in the contract, it didn’t trigger 2-207 after the comma.  
(c)  When there are Additional terms in acceptance: There are 2 questions to ask when there is an additional term.

1. Is a contract formed? An additional term does not prevent the offeree’s response from giving rise to a contract- we know the UCC trumps the mirror image rule. (We are also putting aside the situation where an additional term so drastically changes the deal that it is not a “definite and seasonable expression of acceptance” under 2-702(1).  
2. Should the additional term be included in the contract? Yes, if both parties are merchants, the term automatically gets added.  2-702(2), Unless:
a. The offer expressly limits the acceptance to terms in the offer.
b.  The term materially alters something in the offeror’s purchase order.  If the offeror expressly agrees to it, then he accepts it.  If not it does not become part of the contract.
c. If the offeror objects to them within a reasonable time

§2-207 in action: HYPO: A sends purchase order to B.  B sends acknowledgment which is identical except it adds an arbitration clause.  ANALYSIS: The acceptance was a definite and seasonable expression even though it has a different term, so there definitely was a contract.  The only question is, should the additional term be put into the contract?  Well, let’s look at 2-207(2).  The offer didn’t expressly limit acceptance to the terms of the offer (a).  A doesn’t object so (c) is out.  The only one that may be an issue is (b). So, if the arbitration clause materially alters the contract it is CONSIDERED A PROPOSED TERM THAT THE OFFER HAS TO EXPRESSLY AGREE TO IN ORDER FOR IT TO BE ADDED AND THE KNOCKOUT RULE KICKS IN.  If not, it automatically gets entered (assuming they’re both merchants.) In either case a contract is formed.
 (d)   When there are Conflicting terms: 

1.
Knockout Rule (comment 6 of §2-207): If there are 2 conflicting terms here’s how the “knockout” analysis works: First you ask do the contracts meet on most terms.  If yes, there is a contract.  Second, you ask do the terms conflict?  If they do, under 2-207(2) that would be a material alteration, so the term doesn’t automatically go in, but is rather subject to buyer’s approval.  Since the terms conflict, both terms get knocked out.  The contract includes all terms on which the parties agreed and then the UCC fills in the gap.  
2.
No effect: some commentators and courts simply hold that when terms conflict, the term in the offer is the one that goes in.
(e) Contract by parties’ conduct: §2-207(3): The basic idea is that if the parties behave in a way indicating that they think they have an agreement even if there never was a formal offer or acceptance there is a contract.
(f) RESTATEMENT VIEW: §61 and §59: Follow UCC 2-207. 
BOTTOM LINE HYPO:  
Buyer offers ABC. Seller offers ABD.

1) Under mirror image: No contract

2) Under last shot: ABD

3) Under UCC:

2-207 1+2: If D doesn’t materially alter, isn’t objected to, etc. then ABCD.  If it does alter then whether D will be admitted will depend on the UCC-knockout rule.

2-207 3: If there is some kind of action, A and B go in, D will be determined by the UCC-knockout rule.  
CASES
1)  Ionics Inc. v. Elmwood Sensors p.285

Facts:  A agrees to buy widgets from B.  A’s purchase order says “No terms which are additional or different from those in the order shall be added or alter the terms already in the order.”  B sends back an acknowledgment form with a liability clause that is different from A’s and its form reads: “This will acknowledge receipt of buyer’s order but only upon terms and conditions set forth herein, and on the reverse side hereof as a counteroffer.”  B argues that its form acted as a counteroffer.  When A accepted the goods from us, there was a contract and A accepted these additional terms (last shot doctrine.) 
Judgment: When 2 terms object in a contract and there is some kind of performance, mere acceptance of the performance does not mean that the offeror accepts to the objecting term, but rather the knockout rule kicks in.  The reason?  These are boiler plate agreements. Parties don’t read them.  Therefore, we can’t allow B to let the “last shot” doctrine rule.  Overruled Rotolith which held that even if 2-207(3) applied you use the last shot doctrine.  
2) StepSaver v. Wyse Technology/TSL p.296
Facts: Step spoke to TSL over the phone to get some software.  Step calls TSL places an order, and TSL agrees.  Step sends a purchase order, TSL sends an acknowledgment.  On the box top of the software it said: There is no warranty.  Step’s customers begin to complain. Step sues.
Step:  
a)  The contract was already formed over the phone, when TSL agreed to a warranty.  So the box top contained a term that materially alters under §2-207(2)(b), and therefore the warranty term should be knocked out!  
b)  The box top is not meant to be fully integrated, and therefore evidence of the oral agreement as to the warranty should be admissible.  
TSL: 
a) The contract didn’t form till the box was opened.  There were too many things left out in the phone conversation.

b) Our acceptance of Step’s offer was conditioned on their agreement to the box top
c)  The box top was fully integrated (it even says so on the box!), and therefore a la Parol Evidence evidence as to a prior agreement is not admissible.
Issue: Was the box top the contract?

Judgment: No.

a) Since the parties showed intent to contract there definitely is a contract.  Most of the terms were already agreed to in the invoices. The only question is, what are the terms of the contract?
b) The box top wasn’t conditional.  For heaven’s sake, you let Step do things that went against the box top! You sure didn’t make us think the box top was conditional or fully integrated
Since the box top wasn’t the fully integrated contract it was part of the rolling contract and it could be that the warranty clause materially alters the contract (providing that there was an oral agreement regarding warranties.)  Therefore evidence as to prior agreements should be admissible. Remanded to lower court.  
ADLER: 

· Why didn’t Step argue that the contract was formed on the phone and so it ignored the box top? Both parties realized that this is a “rolling” contract.  Heck, even Step sent a purchase order after it got off the phone. §2-207 also applies to the confirmations.  
· Why didn’t §2-207(3) apply here?  The fact that TSL sent the box top form on top of the goods shows that the shipping of the goods wasn’t performance.  It was merely an offer.  Since it was only an offer, it materially alters a term, etc. etc. 
3)  Hill v. Gateway2000 p.303
Facts: Hills buy computer from Gateway.  Gateway sends the computer with a boxtop agreement that has an arbitration clause.  Hills keep computer for 30 days then computer messes up and take Gateway to court.  Hill argues that the contract was formed on the phone and hence the box top materially altered the agreement.  Gateway argued that the box top is a conditional contract and that Hills accepted it.
Issue: Is the box top the contract?

Judgment: Yes.

a) All we had here was an offer that was accepted.  Unlike in Stepsaver, there was no indication by Gateway that the box top wasn’t meaningful.  The box top agreement was it.  What the Hills didn’t get was that the phone call and the box top were a rolling agreement. We don’t even need to use §2-207.  
b) Even if you use §2-207, 1 and 2 don’t apply b/c Gateway’s acceptance was conditional on the box top.  3 doesn’t do any good b/c there was no conduct by the parties that recognized a contract.  
(3) RELATIONAL CONTACTS:
§UCC §2-306: (1) A term which measures the quantity by the output of the seller or the requirements of the buyer means actual output or requirements as may occur in good faith.  No quantity that is unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirement can be demanded. (so when the contract states a certain amount, there can be a fluctuation around it but in good faith – Comment 2 Rest.)
(2) A lawful agreement by either the seller or buyer for exclusive dealing imposes best efforts for the seller to supply the goods and for the buyer to use best efforts to promote their sale.  
· §2-306 implicitly assumes that requirement contracts are all exclusive!
· Parties intend to deal with one another for a period of time, but don’t expect litigation to arise.

· An output/requirement contract is not too indefinite since “good faith” steps in.  
· An output/requirement contract does not lack mutuality of obligation since both sides have to act in good faith and in best efforts.  

· The amount provided and the amount demanded must both be reasonably foreseeable figures.
Illustration: Say a buyer suddenly demands a ton more of the good which he contracted for at a fixed price.  How do we tell if there is good faith?  Well, if the market price shot up we might say that there was no good faith, that the buyer is simply trying to hoard.  

HYPO1: An Iron speculator agrees to go into a contract with an iron manufacturer that agrees to sell the buyer as much iron as he requires over 3 years at $100/unit.  Is this contract enforceable?  There is a bargained for exchange, there is offer and acceptance, we have a price, a quantity!
Answer: NO! Why not?  The terms are unconscionable.  The only thing that can happen here is that if the market price goes up buyer will buy iron like an animal, or if the price goes down buyer will buy nothing.  The seller can either lose, or break even, but never gain.  The courts will say that there is a lack of mutuality of obligation. 
HYPO2: This time the buyer is a manufacturer of radiators and uses the iron for that.  Seller again says, buy as much iron as you need from me for 3 years at $100/unit.  Is this a contract? Isn’t this just like the speculator hypo?  If the market price goes up, buyer will buy a lot of iron, if it goes down the buyer will buy much less!
Answer: YES.  Why?  Here there is mutuality of obligation.  When the market price of iron goes up, true the buyer might buy more iron, but even when the market price goes down the buyer will still need to buy some iron.  But remember: the buyer cannot hoard iron if the market price goes up.
Illustration: A shut down for lack of orders would be ok, while a shut down to curtail losses would not.  Similarly, if a buyer all of a sudden demands a crazy amount of the good, that is not good faith.  The essential test is whether the buyer is acting in good faith. Ask questions like: does the buyer have more/less buyers, is the buyer being consistent with its past history, etc.  
ADLER: I don’t like this comment in the restatement.  It seems to say that when it hurts a little you still have to make a good faith purchase, but when it hurts a lot you can get out of the contract. This can cause a problem: MINI HYPO: A is a company $1million leveraged by stockholders, B is a company leveraged by $1million debt.  If market prices go down and B would have to continue buying, it would lose money and force it into bankruptcy, whereas since A is leveraged by stockholders it would have to keep buying b/c it will simply lose money not go bankrupt.  This discrepancy doesn’t make sense!
CASES:
1) Eastern Airlines v. Gulf p.326

Facts: Parties intend to have price of gas float with a fluctuating price, but the price ended up being frozen.  When the market price rose, Eastern Airlines were getting gas at a cheap price.  Gulf argued that Eastern was hoarding gas and therefore, the contract lacked mutuality of obligation.
Issue: Was there a requirements/output contract?

Judgment: Yes. Eastern Airlines was acting in good faith when it was buying extra gas.  When times were “good” Eastern did the same thing and Gulf never complained.  Eastern was simply doing industry practice.  A buyer can take as much as he wants in good faith. 
ADLER: Just think about this as a situation where the market price went up and so the buyer sees very high demand and now the buyer is trying to buy as much as he can but in good faith. [Note: We’ll get back to the question of whether Gulf should get out of the contract b/c it was unforeseeable that the price would not ‘float’.]
2) Empire Gas Co. v. American Bakeries Co. p.332
Facts: Bakery and Empire entered a requirement agreement to have bakery convert its truck fleet from gas to propane using 3,000 of empire’s converted, more or less depending on Bakery’s need, and for Bakery to buy its propane from Empire.  Bakery backs out without reason, and argues that the contract allowed him to buy zero.  Empire argues that this is bad faith.
Issue: Was Bakery required to at least buy something?

Judgment: Yes.  UCC 2-306(1) only says that a buyer cannot hoard an item of the market price goes up.  But can the buyer buy nothing?  J. Posner here says that we must construe “unreasonably disproportionate” to mean that the buyer cannot buy nothing out of bad faith.  Here, bakery gave no good reason why it didn’t want to switch to propane.  [However, if for some reason bakery had lower demand or something, it could buy zero if it was in good faith.]

EXCLUSIVITY CASES:

3)  Wood v. Lucy lady Duff Gordon p.347

Facts: Wood and Lady enter into an agreement to give Wood the exclusive right to sell Lady apparel in exchange for him giving lady 50% of the profits.  Lady breaches arguing that there was no contract b/c Wood wasn’t obligated to do anything so there is a lack of mutuality.
Issue: Was there a contract?

Judgment: Yes.  The court imputes to Wood that he was under an obligation to use best efforts in promoting Lady’s apparel. As a result, Wood was obligated to do something, and hence there was mutuality.  Furthermore, the fact that Lady entered into a contract for 50% of the profits based on Wood’s efforts showed that she expected him to do some effort and probably figured that by giving him exclusivity he would have the incentive to do some work. 
ADLER: The fact that Wood promised to give Lady 50% of the profits is enough to establish a responsibility on the part of Wood.  Lady could have made the calculation that Wood had the incentive to do something that would make Lady richer.  Plus, I think that the 50% of profits is enough for simple consideration 
4) Bloor v. Falstaff Brewing Corp. p.348
Facts: Falstaff bought Bloor beer. The contract explicitly stated that Falstaff was required to give a 50 cent royalty to Bloor for every barrel sold, and was required to use best efforts to keep sale of Bloor beer at high volume.  Falstaff co. as a whole began losing money so it cut back on the amount it advertised on Bloor beer in order to preserve its overall profits, but in the process, cut back on Bloor supply hence reducing the amount of royalties Bloor would get.  Bloor argues that Falstaff was in breach of contract for not using best efforts to maintain a high volume of sales.     
Issue: Did Falstaff breach the contract by not using best efforts?

Judgment: Yes.  The contract itself mandated that Falstaff not reduce Bloor overall sales volume to increase its own profit.  We agree that Falstaff is not required to maintain a high level of volume and spend itself into bankruptcy, but Falstaff does have to take some kind of hit.  
ADLER: Same criticisms we mentioned earlier.  If a company is in a bad position it could get out of a requirements/exclusivity contract, but if it’s in a good position it would have to take a little hit.  Why should best efforts hinge on the financial soundness of a company? 
QUESTION: So what does Best effort really mean? How far would Falstaff have had to go before the court would say, “ok, that’s enough”?
· Unlimited effort and no effort at all obviously are not the answer.
· Perhaps we can say that both parties want profit, so the point where both parties make some profit would be best efforts?

FALSTAFF ANALYSIS- if you get a hold on economic analysis, you can determine what the parties would have meant by “best efforts” ex ante:
1) GROSS LEASE HYPO: Retailer agrees to pay lessor rent that includes a fixed amount +10% of the gross sales in retailer’s shop.  
Trek Bikes:  Retailer buys 100 Trek bikes per month for $300 each, selling each for $400 each.
Returns: Lessor gets $40 per sale (10% of $400)


        Retailer gets $60 per sale ($400- $40(10% to lessor) = $360 - $300 cost = $60.
a. Schwinn Bikes: Retailer switches from Trek to Schwinn and buys 100 Schwinn bikes per month at $200 each, selling them for $305 each.
Returns: Lessor gets $35 per sale


        Retailer gets $70 per sale.  

b. Huffy Bikes: Retailer switches from Trek to Huffy and buys 100 Huffys per month at $200 each, selling them for $295 each.
Returns:  Lessor gets $29.50 per sale


         Retailer gets $65.50 per sale

NOW: Lesser argues that in both switches were in bad faith since it lost money and the retailer gained.  Is there any way to tell which one is good and which one is bad faith? 
YES. 
a) In the Schwinn variant, the total joint welfare was maximized: rather than restrict a retailer from engaging in a bargain that would increase joint welfare, one would imagine that if faced with the Schwinn variant ex ante the parties would agree to give Lessor a little higher percentage in order to increase overall maximum welfare.
b) In the Huffy variant, joint welfare fell.  There is no way that the parties (ex ante) would have agreed to allow the retailer to switch to Huffy.  It’s stupid to create a relationship where the retailer has the incentive to take the Huffy bikes because overall joint welfare decreases.  If the retailer wanted to make more money, ex ante if the parties were faced with the Huffy variant, the parties would simply have agreed to give the lessor a smaller percentage of profits and the retailer would bind himself not to switch to Huffy.  Otherwise they would just be throwing money away.  
How Does this apply to Falstaff?
The way to tell to what extent Falstaff needed to take best efforts is as follows: Falstaff was required to expend as much effort as would increase the parties’ overall joint welfare (i.e. if Falstaff loses $1,000, but Boors makes $1,010,) Falstaff would have to expend effort.  However, if joint welfare decreases, (i.e. Falstaff would spend $1,000 but Boors would only make $900) Falstaff could stop.  The parties would have simply bargained for a higher price ex ante! 
**** Parties would rather go through with a deal and lose money when litigation costs will be more than the loss they are taking.****

(4) MODIFICATIONS
SEE p.122 EMANUEL FOR CASE WHERE UCC AND COMMON LAW DIFFER!
Common Law: If there is a pre-existing duty, there can be no modification without some new consideration.   
REST. §89: Modification of Executory Contract – Exceptions to the Common law rule. 
A promise which modifies a duty on a contract not fully performed on either side is binding:

(a)  If the modification is fair and equitable in view of circumstance not anticipated by the parties when the contracts was made
or 

(b)  To the extent provided by statute
or
(c)   To the extent that justice requires enforcement in view of a material change in reliance on the promise.  (What does this mean?)
Bottom Line: Pre-existing Duty: If there is a pre-existing duty, the only way for a modification to kick in is if the modification is fair and in good faith.  If it is sucked out by duress or something for no apparent reason, the modification is not considered binding.
UCC §2-209 (Goods only):  
(1) An agreement modifying a contract needs no consideration to be binding if it is in good faith.
(2)  Between merchants, if the contract explicitly states no modifications, a modification can only be entered if there is a separate signing in writing.

(3)  If the contract is modified, the requirements of the Statute of Frauds still apply. (UCC §2-201)
· EXAMPLE:  Modification with consideration would be in a case where A has a contract for $100/unit for 1 year, but asks B to change the contract to $90/unit for 3 years.  
CASES:

1) Alaska Packers Ass’n v. Domenico p.385

Facts: Company agrees to pay fishermen $60 each plus 2 cents for every fish the catch.  Once they are out on the high seas, the fishermen demand a raise to $100.  Since they couldn’t have found anyone else, since the fishing season was short, and since the company had invested a lot of money into the project, the captain of the boat agreed.  When they got back to shore, the fishermen demanded the $100, but the company only wanted to give them $60.  The fisherman contended that the nets were faulty and that is why they demanded more money.
Issue: Do the modifications to the contract stand even though the fisherman were simply doing what they had contracted to do?
Judgment: No.  The fishermen simply got the modification out of the captain’s duress.  The court rejects the argument that the fish nets were rotten b/c it couldn’t imagine that a company that spent so much money in investment would give bad nets.  (However if the nets were really bad, perhaps that would be a changed circumstance and the modification would stand even though there was no new consideration.) 
ADLER: The point of not enforcing modifications without consideration is to seemingly protect the captain.  But you will not serve the captain by always enforcing or always not enforcing modifications.  What rule best serves the captain?  
Enforce: You want to enforce the modification when the fishermen wouldn’t do the work unless the modification was enforced.

Don’t enforce: When the fishermen would do the work even without the modification, they are simply holding out for more money.  
We can use an economic model to determine when a fisherman will work without the enforcement, and when he won’t work without it:
ILLUSTRATION1: If damages are fully compensatory and fishermen can pay all damages, the captain would never agree to the modification.  Why? He’ll simply say “fine, breach.  Have fun paying for all those fish you let swim by!”

The whole idea of modification kicks in when the captain is afraid that the fishermen won’t be able to pay b/c then the fishermen can hold something over his head.  
ILLUSTRATION2: Imagine now that the fishermen are poor and the captain might not get full damages.  Also assume that consideration is required, and so a modification is not binding without it. 

When will the fishermen fish if the captain doesn’t concede?

C = Cost of performance (Difficulty of doing the work)
P= Contract price before negotiation

MIN (A,L) The lower of A= Assets in fishermen’s bank account that the captain can get if he sues



            L= How much damages would be for not catching fish 

1) Where C < P+ min(A,L), fishermen will perform

E.G.- 
C = $5

P = $1

A = $10

L  = $100

5 < 1+10.  If I perform I make $1, spend $5, so lose a total of $4.

If I breach, I’ll lose $10.  I’ll perform and only lose $4.

2) Where C > P+ min(A,L), fishermen will not perform

C = $15

P = $1

A = $10

L  = $100

In this case the consideration doctrine does harm.  There will be an inefficient breach.  Why? The fisherman is losing $100 worth of fish b/c he can’t enforce the modification.  In this case we would want to allow the captain to have the modification stick without consideration.  So the court will say if it looks like the fishermen will walk away, we’ll enforce modification (by saying for example that under the UCC it was not coercion.) 
2) Purina Co. v. McNabb p.388

Facts: Purina contracted with McNabb to buy soybeans.  McNabb failed to deliver (allegedly b/c of impossibility under UCC §2-615 (which the court found to be untrue.) Purina extends contract for a month. 2 months. 3 months…Finally Purina gets fed up, buys the soybeans on the market by “covering” (UCC §2-713.) and sues McNabb for the difference.   McNabb argues that Purina knew that the price of soybeans was going to go up, and therefore made the modification in bad faith in order to allow the market price to go up, and then sue for high expectation damages.  Therefore, the damages should be measured by the difference of the market price at the time the modification was made (a point which McNabb says he breached) and the contract price.
Issue: At what point should damages be measured?

Judgment: Point of modification.  Purina acted in bad faith when it made its modification b/c it knew that prices were going to go up.
ADLER: STUPID STUPID STUPID! 
· Companies won’t grant extensions in the future

· What was in the strategy for Purina? Nothing! They’re not making any profit of the cover! (unless you assume that they were trying to hurt McNabb.) 
· How could Purina have known the price of beans was going to go continue rising? The court says b/c of the floods.  That might explain why the price would go up but not why it would continue to rise!
· If everyone knew the price was going up, McNabb should have not agreed to the extension!

(5) LIQUIDATED DAMAGES
REST §359: 
(1) Damages for breach can be liquidated (meaning put into the contract) if 
(a) The amount is reasonable in the light of the anticipated or actual loss (if it turns out that actual loss is less than the term, the term is thrown out) caused by the breach EX ANTE
(b)   It seems that it would be difficult to calculate actual damages

 A term that is unreasonable is looked at as a penalty.  
UCC §2-718: Same as Restatement.
· Why would parties put damage terms into their contracts?
· Autonomy theory- If damages are in the contract, you’re not breaching when you don’t perform you’re simply choosing a clause in the contract

· Economic Theory- reduces litigation costs.

HYPO: You own a piece of land and a construction co.  You want to build a coaster for a fair.  You’re not sure if the coaster is going to be ready on time.  The more you spend on the rollercoaster, the more likely it’ll be there.  If you were sure the coaster would be there you’d spend a lot on advertising.  It’ll be too expensive to max out on advertising and in building the coaster.  You need to figure out what balance of effort and money you would spend on the coaster and on advertising.    What will you do? You’ll minimize your risk.  You’ll spend some on the coaster and some on the advertising.
HYPO2: Now imagine that you only own the land and you’re contracting someone else to build the coaster.  In the contract you specify a remedy for a breach if the coaster isn’t there.  What will you do?  You’ll spend all your money on advertising!  You know that if the coaster isn’t there you’ll get expectation damages (assuming they’re not speculative,) PLUS you’ll get the money you spend on advertising back in reliance as part of the expectation damages.  
Question: Is this efficient? NO! In Hypo1 the land owner spends a limited amount on advertising, while in Hypo2 he spends a ton!  Plus now, the contractor will spend a lot more time, effort and money to complete the coaster all of which is inefficient.  EXPECTATION DAMAGES would give you way too much.  So what can the parties do? They put a liquidation clause in which is set at the level the parties would be at if each were to invest efficiently. Then each party will act efficiently: The land owner won’t overspend on advertising b/c he know he won’t get it all back, and the contractor won’t go crazy b/c he knows his damages are limited.  
· Penalty Doctrine: If the contract has liquidated damages that are too high (by assessing damages which assumes they weren’t too difficult to calculate,) the law will call them penalties, and have the default rule kick in. 
CASES:

1) California & Hawaiian Sugar Co. v. Sun Ship Inc. p.1062

Facts: C&H contracted with Sun to build them a barge.  C&H also contracted with another company to build a tug which would be delivered to Sun and attached to the barge.  Sun’s contract said that if its barge wasn’t ready on time it would have to pay $17k per day.  The tug wasn’t ready and neither was the barge.  Eventually the barge was ready, and then the tug was ready.

Sun argues that: a) Since the tug wasn’t ready on time the barge was of no use to C & H and therefore it should not have to pay damages.
b) Even if it did have to pay damages the $17k is too high.

Issue: Should the court enforce the $17k liquidated damages?
Judgment:  Yes.  

a) The 3rd party not ready has nothing to do with anything.

b) Since damage calculation is too difficult coupled with the fact that ex ante, the damages didn’t seem excessive (even though ex post they may have seemed excessive though we can’t prove it,) we’ll simply enforce the liquidation clause of these sophisticated rational parties.  
ADLER: If at the time of contracting it looks like damages would be too speculative it seems a liquidated damage clause would be proper.  If ex ante the amount seems reasonable, the court will apply the term.  If either of these factors weren’t true (i.e. the damages are easily calculated or the amount is seems excessive in light of damages that were actually calculated,) the court’s default rules would kick in.  
2) Lake River Corp. v. Carborundum Co. p.1068
Facts: Lake agreed to bag Carb’s steel powder, and to install a new bagging machine but wanted Carb to guarantee a minimum amount of bags.  Carb agrees to ship 20,000 and says that in the event it can’t meet the amount, it would pay Lake the market value of the bags that Carb didn’t send (i.e. if Carb only sends 10,000 bags, Lake would get the actual value of the other 10,000 bags.)  The demand for steel fell and so Carb only sent half the bags.  Lake sues for the value of the 10,000 bags.

Issue: Should Lake get the value of the 10,000 bags?

Judgment: No.  The liquidated damages clause is clearly excessive and is therefore a penalty.  How do we know? Lake is getting the value of the 10,000 bags, but what they fail to realize is that it saved all that money by not having to perform the bagging.  At most its damages should be the value of those 10,000 bags minus the amount it saved by not having to bag.  The damages on the first day will be enormous while close to the last day they would be tiny.
ADLER: Some judges will look at the reasonableness of the liquidation damages ex ante, so ex post.
HYPO: You are supposed to deliver a good to me 1 per day for $100 a unit.  It costs you $50/unit.  The liquidated damages say I have to pay you $1,000 in liquidated damages if I repudiate the contract.  If I repudiate after you already deliver 1 unit to me, I have to pay you $1,000 and you make a ton of money by not having to deliver, in fact more money than if the contract had actually been carried out.  The courts call this a penalty.  
· Posner argues that all liquidated damages should be enforced, b/c adult parties should be allowed to contract for what they want.  But Posner also says that liquidated damage clauses should be made close to the Expectation damages to maintain the efficient breach theory.  If liquidated damages are too high, parties will perform inefficient contracts b/c they are afraid to breach.
(6) RESTITUTION REVISITED
COME BACK TO THIS!
(7) INTERPRETATION/OBJECTIVE MANIFESTATION OF ASSENT/3RD PARTY BENEFICIARY
I promise to sell you my car for $10k & you agree.  I then later say, “Oh to me $10k means $13.”  Where’s the line?
*** The whole issue is Plain Meaning v. Intended meaning and whether extrinsic evidence is permitted under Parol Evidence Rule.  If the word is established to have a plain meaning, then there is no ambiguity and hence no evidence is permitted to be heard to interpret it.  If the word can be ambiguous, evidence is permitted.
Rest §201

UCC §
How do you interpret an ambiguous word in a contract? UCC §1-205 & §2-208 and Restatement §202 have a hierarchy:
1) If Express terms tell you what the meaning is (as in Trident,) don’t look any further; If not take extrinsic evidence.
2) Take evidence to see Course of Performance, i.e. how have the parties treated this term in the past in similar contracts.  If that’s unclear go to #3.
3) Course of Dealing: How have parties defined the term in the past in all of their contracts.  If that’s still unclear go to #4
4) Usage of Trade: look at how the industry interprets the term
CASES
1)  In re Soper’s Estate p.651

Facts: Soper marries Adeline.  He then runs away, changes his name and marries Gertrude.  Soper commits suicide and leaves an insurance policy to “my wife.”  Adeline argues from an OBJECTIVIST APPROACH that the plain meaning of the word “wife” is obvious, and therefore evidence as to whether Gertrude can be a wife, giving another meaning to the word, should be excluded. The only thing the court needs to do is to see who the actual wife is, and that’s me, Adeline. 
Issue: Does the word “wife” mean the actual legal wife, or the new wife?

Judgment: The new wife, Gertrude.  Since the word can have more than one meaning, the judge here takes a CONTEXTUALIST APPROACH.  There is only 1 meaning to a word in the contract and that is the meaning the writer of the document reasonably intended.   
ADLER: The court will always ask one of two questions when interpreting a contract:
1) What did the parties intend or manifest as their intention (court asked this in Soper.)

2)  What interpretation would be serve future parties contracting ex ante subject to that rule?

2) Pacific Gas & Electric Co. v. G.W. Thomas p.656

Facts: G.W. entered into a contract to fox Pacific’s machine.  Their contract had an “indemnity” clause which said that the G.W. would indemnify Pacific against all loss, damage expense, etc.  G.W. accidentally damages part of Pacific’s machine.  G.W. argues that evidence that the indemnity clause was meant to have the industry standard meaning which was that G.W. was only responsible for damage to 3rd parties, should be allowed.  Trial court said no, the indemnity clause has a plain meaning.
Issue: Should evidence as to the meaning of “indemnity” be allowed?
Judgment: Yes. To interpret a word at its strict plain meaning is not useful.  Since reasonable minds can differ on what the word “indemnity” means, allow extrinsic evidence to be admitted to determine what a reasonable person would have understood at the time of the contract. The judge can’t arbitrarily say the word has a plain meaning.
3) Trident Center v. CT General Life Insurance p.660
Facts: Prepayment case.
Issue: Should evidence as to the meaning of the prepayment clause be admitted?

Judgment: No.   Parol Evidence rule is dead in CA.  For heaven’s sake, look, the judge in Pacific allowed extrinsic evidence in!  
ADLER: How do we reconcile Pacific and Trident? 
· In Trident if you look at the structure of the writing, it becomes utterly implausible that reasonable people would give 2 different meanings to the clause.  The Clause was explained in the other part of the agreement! However, in Pacific it was very easy to see how 2 reasonable parties could attribute different meanings to indemnity.  Therefore, the court there heard extrinsic evidence.  
4)  Frigaliment Importing Co. v. B.N.S. International Sales Corp. p.670
Facts: There is a dispute over the meaning of the word “chicken”
Issue:  What did “chicken” mean?

Judgment: 

1) First I’ll look to see if the contract itself expressly interprets the word. It doesn’t

2) Now that I know the word is ambiguous I’ll hear extrinsic evidence.
Since the word is such a toss-up and the burden of proof is on the plaintiff who didn’t meet that burden, I’ll declare the Defendant the winner.  

ADLER: The issue here is not should evidence be admitted b/c both parties agree extrinsic evidence is important, it’s which of the evidences is correct?

Here are the things the court had to go on:

· One of the parties is a newcomer: If one of the parties knows that the terms are ambiguous to the other, we construe the meaning to the less informed party.  
· Price: Seller could argue, the price was too low for broilers, while buyer could argue it was low but not that low.  So this didn’t help.  PRICE IS ALWAYS IMPORTANT!
5)  Peerless p.650
Facts: Contract to have cotton delivered in the ship named “Peerless.”  Problem is, there are 2 ships named Peerless!  The 1st ship had no cotton, the 2nd ship did.  By the time the 2nd ship arrived, the market price of cotton had risen, so now the buyer wants expectation damages,
Issue: What did the parties contract to?

Judgment: NO CONTRACT! There was no manifestation of assent b/c there was no meeting of the minds.  
ADLER: Why not simply say that there was a contract and the burden of proof is on the plaintiff?  Sometimes when there is no objective means of determining the meaning of terms, the courts will simply say “no contract.”  
· Why not say no contract in Frigaliment?  The goods were already accepted UCC §2-207.

(8) MISTAKE- (really a continuation of interpretation.)
(a) MISTAKE OF FACT
The question here is, what happens if the terms of the contract are clear and unambiguous, but we discover that the parties are under a mutual misunderstanding as to a fact relevant to performance of the contract? It is some exterior event that lies beyond the direct control of the parties that is to explain and justify the apparent breach. 
CASES
1) Sherwood v. Walker p.789- OUTDATED AND OVERRULED!
Facts: A agrees to buy cow from B.  The explicit terms of the contract were for $80 and a specific cow.  Both parties at the time of contract believed the cow to be barren.  It Turns out that the cow isn’t barren. 

Issue: Was there a mutual mistake?

Judgment: Yes.  The mistake of the parties went to the substance of the contract.  The parties contracted for a barren cow.  This cow is fertile, a totally different item.  The $80 contract price reflected the fact that both parties though the cow was barren.  
ADLER:

· The seller is really arguing that there was an implicit term that said the cow was barren.  
· As to the price: The buyer argues, that the price doesn’t tell you anything! If there was an implicit term that if the cow turned out to be fertile there would be no deal, I would have paid less! I paid the price I did on the chance that the cow was fertile.  I took a gamble.  
2) Lenawee v. Messerly p.802
Facts: A sold B a piece of land with an “as is” clause in the contract.  Both thought the land was inhabitable.  It turns out land was uninhabitable which goes to the substance of the contract.  
Issue: Was there a mutual mistake?

Judgment: Yes, but the contract is not invalid! It doesn’t matter whether the issue goes to the substance of the contract.  This is a silly distinction. In this case the property value was lowered b/c of the septic tank.  Doest that go to the substance?  WHO KNOWS!? Instead, the court should simply ask, what are the implicit and explicit terms of the agreement? When the court determines that there is a mutual mistake, it should look at who has the burden of risk. The parties have a good sense of what the possible outcomes could be. Since in this case, the clause states “as is” it’s clear that the burden is on the buyer.  
ADLER: 
· Lenawee thinks Sherwood was wrongly decided.  How should it have been decided?  Once the courts found the mutual mistake, it should ask, who would the parties reasonably have attributed the risk to?  Since there was no “as is” clause in the cow case, who should bear the risk? 
· Remember our analysis in Caldwell, case where the concert hall burns down.  Should the risk reasonably be on the guy renting the hall?  No it should be on the hall owner.  So too, in this case, the burden of risk should be on the seller of the cow.  The seller was in the best position to know about the cow. The key is to see what would maximize the joint welfare of the parties. Obviously the parties would attribute the risk ex ante to the party who is bets able to handle it.
· The UCC would have made the concert owner in Caldwell pay and not have voided the contract out of impossibility.  Caldwell is therefore outdated!
· It’s not a violation of the Parol Evidence Rule to allow evidence as to allocation of risk when it’s not clear!
3) Anderson v. O’Meara p.795
Facts: A sells B a dredge.  A didn’t care what B’s purpose for the dredge was.  B sends an inspector to look at the dredge, buys it and then discovers the dredge isn’t good for his purposes.  B argues that it was a mutual mistake and that both thought the dredge would be good for his purposes.  A argues that he didn’t know nor care what B’s intentions were.
Issue: Was there a mutual mistake?

Judgment: Yes.  But using the analysis we did in Lenawee since the burden of diligence and risk was on the buyer (obviously so, since the buyer sent out an inspector to examine it,) the buyer takes the hit.
ADLER: Note: If the seller knew about the buyer’s intentions, this would be a unilateral mistake, discussed infra.)
(b) FRUSTRATION/CHANGED CIRCUMSTANCES: Frustration is similar to impossibility cases and they are not the same as mutual mistake. Idea is that the contract will be enforced despite the frustration of one party due to changed circumstances (takes the ex ante perspective).  Impossibility is when it is impossible to perform, frustration is when it is extremely difficult to perform, but you still examine allocation of risks.
CASES:

1) Eastern Airlines v. Gulf Oil II p. 857
Facts: Oil price goes up.  Eastern ends up getting super cheap gas. (See Supra.) 
ADLER:

· 2 things went wrong for Gulf.
1. The price of oil skyrocketed, with a set price for Gulf.  -  Things is, the parties contemplated in the price that the price of oil could change.  Same analysis here as we did in Lenawee.  The parties were both gambling.  
2. Gulf says the price was intended to float with the market, but instead ended up being fixed.  So, Gulf argues, this is a mutual mistake and the contract should be unenforceable- One of the risks of entering a contract like this is that the price will remain fixed.  As such, even if it was determined that this was the case, it seems the parties would have allocated the risk to Gulf anyhow.  
2) Krell v. Henry p.870
Facts: A contracted to use B’s apartment to watch the King’s procession.  King gets sick and parade never happens.  A argues, that since the event never happened he should get his money back.
Issue: Should A have to pay?

Judgment: No, A does not have to pay.  Using the reasoning in Caldwell since the parade never happened, the contract isn’t good.

ADLER: Again, assuming the parties contemplated this happening, this case is wrongly decided.  Furthermore, here it’s not impossible for A to perform, he simply doesn’t want to. You should look to see who the parties allocated risk to.  
Analysis:

When parties really don’t anticipate something happening:

a.  The court can’t look at implicit terms b/c there are none.

b.  The court can’t look at economic analysis b/c ex ante parties wouldn’t have foreseen the situation

Instead, the court might deal with a case like this by simply ignoring the possibility that the parties didn’t contemplate the possibility.
3) Lloyd v. Murphy p.873

Facts: A agrees to lease a space to B for selling new automobiles.  B/c of WWII the government prohibits the sale of new automobiles.  
Judgment: Court says look to see who was assigned the risk.

RESTATEMENT §261- A contract is discharged if a circumstance changes the “basic assumption” of the contract.  This begs the question of what a “basic assumption” is, i.e. in what case is the contract not enforced, and in what case do we say the parties allocated risk?

§263:
UCC §2-615 (GOODS ONLY)
(c) UNILATERAL MISTAKE
The question here is whether a knowledgeable party should be able to take advantage of a less knowledgeable party.  

· If one party knows the other party is making a mistake the court interprets the contract according to the less knowledgeable party. REST §201.
HYPO: You spent a lot of time and money to become an expert jeweler.  You look in yard sales for bargains.  You find a real diamond selling for $1.  You buy it.  Seller later finds out it was real and sues to get it back.  Some courts will give it back.  A lot won’t.  Why? If you don’t allow the person to keep the diamond, there will be inefficiency when people don’t look in yard sales for real diamonds.  We should have a rule that favors wealth creation.
Underlying Principle: When you try to decided who should win in a unilateral case, look to see if the knowledgeable party invested something to become knowledgeable.  If he did, enforce it out of economic efficiency.  
HYPO2 B”H: I agree to sell you $1/bushel, and you know that I meant $10/bushel.  The extra knowledge you had was not b/c you invested something to gain that knowledge, but simply was a gift.  So the court won’t enforce it.

Similarly in the Dredge Case: If the seller knew that the buyer wasn’t going to be able to use the dredge, that would be a unilateral mistake, and the court won’t enforce it.
PAGE  
1

