2.
REMEDIES IN GENERAL:  Introduction and True Expectancy
(59-61; 68-69; 79-85)
The aggrieved party receives “gains prevented” (expectancy interest) plus “losses sustained” (reliance and restitution interests), subject to the limitations imposed by the doctrines of foreseeability, certainty and mitigation.
Goal of damages:  place aggrieved parties in same economic position they would have achieved had their contracts been fully performed.  The aggrieved party is entitled to the benefit of the bargain.

R2 §347.  Measure of damages in general

Allows expectation damages, to be measured by 1) the loss in value of other’s performance plus 2) any other loss, including incidental or consequential, caused by breach, 3) less any cost/loss avoided.

Nurse v. Barns


R:  Special damages may be awarded for breach of contract.

N:  Allows expectation damages.  Not just loss of use of iron mills, but also loss of stock laid in.

Tongish v. Thomas

R:  In breach of contract for sale of goods, damages measured by difference between market value and contract price.

N:  Damages for only loss of expected profits would mean no recovery for Coop since was reselling for handling fee only.  This encourages breach where market shifts to benefit of one party, but Coop would still be bound if market price dropped.  Courts may rule damages by actual loss of reselling buyer if seller’s breach in good faith (goods destroyed/unavailable).
UCC § 1-106.  Remedies to be liberally administered
Aggrieved party should be put in as good a position if performed, but no consequential/special/penal damages but as specifically provided.  

UCC §2-712.  “Cover”; buyer’s procurement of substitute goods

B may recover difference between cover (good faith, reasonable purchase in substitution) and contract price, plus incidental/consequential damages, minus expenses saved.

UCC §2-713.  Buyer’s damages for non-delivery or repudiation

Difference between market price when B learned of breach and contract price, plus incidental/consequential damages in 2-715, less expenses saved.
UCC §2-715.  Buyer’s incidental and consequential damages

Incidental:  expenses reasonably incurred in handling goods rightfully rejected, any reasonable costs of cover and other reasonable expenses incident to breach.

Consequential:  any loss from B’s requirements and needs S had reason to know at time of contract and couldn’t reasonably be prevented by cover.

UCC §2-717.  Deduction of damages from the price

B may deduct damages from breach from any price still owed to S under contract.

3.
LIMITATIONS:  Remoteness or Foreseeability of Harm 
(86-97; 101-04)
Contract damages cannot be recovered unless they are foreseeable to the parties at the time of contracting.

Hadley v. Baxendale

R:  In an action for breach of contract, plaintiffs are only entitled to recover the measure of damages both parties may reasonably foresee as a result of the breach.
N:  No special or consequential damages (lost profits) unless in parties’ contemplation at time of contract.  D had to have been informed of special circumstances; D was told of immediacy but not that delay in delivery of shaft would result in closing of mill and loss of profits.  
R2 §351.  Unforeseeability and related limitations on damages
Damages not recoverable for loss unforeseeable to breaching party as probable result of breach at time of contract.  Foreseeable if loss follows from breach in ordinary course of events (general damages) or special circumstances breaching party had reason to know (special or consequential damages).

If UCC Article 2 applies, S will be held responsible for B’s damages foreseeable at time of contracting or at time of breach.

Morrow v. First National Bank of Hot Springs

R:  In an action for consequential damages, under the “tacit agreement test,” P must show D expressly assumed responsibility for P’s sustaining special damages as a result of the D’s breach.
N:  Mere notice to D of possibility of special damages (insurance of coin theft) arising from breach (no notification of safety box) not sufficient for liability, unless express affirmation from D.  Court may impose consequential damages if determined D intended to assume liability, but cannot presume here because damages ($32,155) so disproportionate to consideration ($75).    
4.
Certainty of Harm 
(104-24)
Certainty standard:  the fact of loss and its amount must be proven with reasonable certainty (not exactness, but reasonable basis for computation).  Higher standard of proof than for other issues, particularly stringent for lost profits as consequential damages. 
Alternative where expectancy uncertain:  reliance – aggrieved party may recover expenses of part performance (inclu. preparation for) as well as other foreseeable expenses incurred in reliance.
Chicago Coliseum Club v. Dempsey
R:  1) An aggrieved party may not recover special damages (lost profits) unless such damages are definite and certain.  2) Costs incurred in preparing a contract are not recoverable.  3) Attorney fees and court costs are not recoverable unless provided for in the contract.  4) Costs incurred in preparing for the performance of a contract are recoverable.

N:  1) boxing match is dependent on many circumstances, including promotion, reputation, weather, so profits too speculative to determine definitely.  2) and 3) these are negotiation costs which each party must bear; do not naturally flow from breach.  4) these do naturally flow from breach; may recover special expenses but not for officials on regular salary, whose costs would have incurred anyway. 

R2 §346.  Availability of damages

If breach caused no loss or amount not provable, nominal damages are awarded.
R2 §349.  Damages based on reliance interest

As alternative to expectancy, injured party has right to damages in reliance, including costs of preparation for and in performance, less loss would have incurred.

R2 §352.  Uncertainty as a limitation on damages

Damages not recoverable for loss unless provable with reasonable certainty.

Anglia Television Ltd. v. Reed

R:  In a breach of contract action, wasted expenditure can be recovered when it is wasted by reason of the defendant’s breach of contract.
N:  P may choose one damage theory:  either loss of profits (expectancy), or wasted expenditure (reliance).  Expenditure can be before and after contract, if reasonably in contemplation of parties as likely to be wasted.  Reed knew large expenditures already incurred for TV play and would be wasted if breach.  

Mistletoe Express Service v. Locke

R:  Where one party to a contract makes expenditures in preparation for performance under a contract, the proper measure of damages for breach includes the recovery of her investment in order to return her to the position she would have enjoyed had the contract been performed.
N:  Locke spent $19,500 ($15,000 of which borrowed) in preparation of delivery contract.  General rule is expectation / lost expected profits, but P may also choose reliance (expenses incurred) minus loss would have suffered anyway.  
C:  Locke is enriched, as she would have made no profit if contract was performed.  But Mistletoe failed to prove amount of loss; unknown amount cannot reduce P’s damages.
5.
Avoidability of Harm 
(124-46)
Damages that could have been avoided by reasonable efforts cannot be recovered.  Conversely, aggrieved party may recover reasonable costs incurred to minimize damages.  However, mitigation not necessarily applicable where relationship between parties not exclusive; if aggrieved party is free to enter into similar contracts, such entry after breach does not reduce damages.

Rockingham County v. Luten Bridge Co.
R:  After repudiation of performance by one party to the contract, the other party cannot continue to perform and recover damages based on full performance.
N:  County gave notice early on while contract still executory that it did not want bridge built.  Luten could not proceed to build and recover full contract price.

Shirley Maclaine Parker v. Twentieth Century-Fox Film Corp.

R:  Projected earnings from other employment opportunities only offset damages if the employment is substantially similar to that of which the employee has been deprived.

N:  Nonbreaching party has some duty to mitigate, but this is not substantially similar job offer.  Musical-western, CA/Australia.

D:  Summary judgment not appropriate; T.Ct. should have carefully examined kind of work offered.  Diff. work not necessarily incomparable.  

R2 §350.  Avoidability as a limitation on damages

Damages avoidable without undue risk/burden are not recoverable, unless reasonable but unsuccessful efforts made to avoid.

Neri v. Retail Marine Corp.

R:  UCC § 2-708 allows S to recover as damages the difference between market and contract price plus incidental damages incurred, minus expenses avoided, as long as this suffices to place S in as good a position as performance.  Otherwise, seller may recover lost profit plus incidental damages and reasonable costs.
N:  § 2-708, not § 2-718 (buyer can recoup if exceeds reasonable damages specified in contract, or lesser of 20% of deposit/$500) applies.  S may receive damages based on lost profits where he subsequently sells the boat to another B, because S had more than one boat to sell so one sale not enough to restore S to expected position when he would have had 2 if B performed.  Subsequent sale does not replace/mitigate damages of first.
UCC §2-706.  Seller’s resale including contract for resale

If B breaches, S may resell goods concerned.  If resale in good faith and commercially reasonable, S may recover difference between resale and contract price, plus incidental damages under 2-710, less expenses saved.  Resale may be public or private, in any commercially reasonable way, and must be reasonably identified as referring to broken contract.  S must reasonably notify B of intent to resell.  New purchaser buying in good faith takes goods free of B’s rights.  

UCC §2-708.  Seller’s damages for non-acceptance or repudiation

Damages are difference between market price at time/place for tender and unpaid contract price, plus incidental damages, less expenses saved.  If this is insufficient to restore S to as good position as performance, then damages is profit would have made from B’s performance, including incidental damages in 2-710 and costs reasonably incurred, and proceeds of resale. 

UCC §2-710.  Seller’s incidental damages

Any commercially reasonable costs incurred from B’s breach, including stopping delivery, handling after breach, and return or resale.
UCC §2-718.  Liquidation or limitation of damages; deposits

Damages for breach may be liquidated only at amount reasonable for harm and difficulty of remedying breach.  Unreasonably large liquidated damage term is void as penalty.  Where S withholds goods due to B’s breach, B entitled to restitution of different between payments (inclu. goods) B made and liquidated damage term, or lesser of 20% of performance value and $500.  B’s restitution is offset by S’s right to damages and any benefits incurred by B through contract.  If S notified of B’s breach before reselling goods received in part performance, resale is subject 2-706.    
6.
EXPRESS PROVISIONS:  Liquidated Damages 
(146-61)
Liquidated damages clauses are valid.  Penalty clauses are void.  The difference is the purpose of the clause:  reasonable and good faith attempt to pre-estimate economic harm that would flow from breach (valid liquidated damages clause), or designed to deter breach by the prospect of punishment (void penalty clause).  Courts more likely to uphold provision as liquidated damages if injury caused by breach difficult to estimate accurately.
Pro enforcement:  avoid uncertainty and delay; increase economic efficiency.
Con enforcement:  damages become punitive or unfair in certain situations.

Punitive damages are not available in a contract action unless the breach involves an independent tort. 
Efficient Breach Theory:  if a party breaches, and is still better off paying damages to compensate the victim of a breach, the result is pareto superior; i.e., considered as a unit, the parties are better off and the breach makes no party worse off.  Consequently, the party who will benefit from the breach should breach, and the courts should not deem such a breach to be blameworthy.

Critique:

(1) fails to account for transaction costs—the costs of litigation or settlement negotiations

(2) fails to account for damages that are real but noncompensable because of the rules of foreseeabilty and certainty

(3) does not reflect the law except to some extent in the 7th Circuit (Posner).  The tort of interference with a contract reflects the legal system’s reality; the breach and the incitement to breach are treated as legal wrongs  


UCC §2-719.  Contractual modification or limitation of remedy

Contract may provide for remedy alternative to those in UCC and may limit damages recoverable, e.g., limiting B’s remedies to refund or repair and replacement.  The provided remedy is optional unless expressly agreed to be exclusive.  Where exclusive/limited remedy fails of purpose, UCC may provide remedy.  Consequential damages may be limited/excluded unless unconscionable, e.g., personal injury in consumer goods.  
Kemble v. Farren

R:  Where a contract provides that a very large sum is to become immediately payable for any breach, however minor, the courts will direct the jury to assess the real damages sustained as a result of the breach of the contract.

N:  Although clauses may fix damages for breach, this clause not sufficiently restricted; extends to breach of any term or condition by either party.   

Wassenaar v. Towne Hotel

R:  A stipulated damages clause is valid if it is reasonable under the totality of the circumstances.
N:  Where liquidated damages clause is valid, mitigation (P’s other employment) not applicable to reducing damages for P.  D failed to show P suffered no or significantly less damages, so failed to show unreasonableness of stipulated damages clause and P’s subsequent earnings do not reduce damages.    

R2 §355.  Punitive damages
Not recoverable for breach unless breach is also a tort for which punitive damages recoverable.
R2 §356.  Liquidated damages and penalties

Liquidated damages allowed but only at reasonable amount in light of anticipated or actual loss from breach and difficulty of proof of loss.  Unenforceable if unreasonable.  
Lake River Corp. v. Carborundum Co.

R:  Applicable state law requires that a liquidated damages clause, in order to be enforceable, must be a reasonable estimation at the time of contracting of the probable damages from breach, and the need for estimation must be based on the likely difficulty of assessing the actual damages suffered in the event of breach.

N:  Otherwise, clause void as penalty.  Pro of penalty clause:  certainty, efficiency.  Cons:  increases costs of contracting, discourages efficient breaches. 

7.
SPECIFIC PERFORMANCE:  Contracts for Land or Goods 
(179-98)
Equity will enforce a contract by decreeing specific performance only if the legal remedy of damages or restitution is inadequate, i.e., if subject matter is unique so P cannot replace on the market; or damages are conjectural and restitution does not meet needs of contract.
Loveless v. Diehl

R:  In a contract for sale of real property, the court may award remedy of specific performance as a matter of course irrespective of adequacy of remedies at law.

N:  Ps improved property over $5,000.  Previous award of damages for $1,000 (diff. in 3rd party market price $22,000 and P’s $21,000 option to purchase) was inadequate and would unjustly enrich D for breach.  

D:  P was willing to sell to Hart at profit of only $1,000, so damages sufficient.  Specific performance makes Hart, who didn’t suffer, benefit.

D:  Court should deny specific performance where resolution not clear (P did not tender $) and countervailing equities ($1,000 is all they’d have gotten in contract).

Cumbest v. Harris

R:  Generally, the court will not order specific performance for the sale of an item of personal property unless no sufficient remedy at law, unique or sentimental value, or not otherwise readily obtainable.

N:  Several components of stereo system not procurable.  P spent personal energy assembling system over 15 years.  Uniqueness; unavailability of comparable item.

Scholl v. Hartzell

R:  Where a contract is executory, the tendering of a deposit does not give rise to an action in replevin (recover personal property wrongfully taken), and the injured party must seek relief based on a breach of contract.

N:  Replevin is equitable remedy; used when exclusive/immediate rights to property, only if remedies at law inadequate.  Deposit did not create exclusive right; contract executory on both sides (balance of price, tendering of car).  P has adequate remedies at law, including cover (car not unique).  
Sedmak v. Charlie’s Chevrolet, Inc.

R:  Specific performance of a contract for the sale of goods may be granted where the subject matter of the agreement is of a sufficiently unique nature, or under similarly appropriate circumstances.
N:  Appropriate circumstances include where P has no adequate legal remedy, and where cover can’t be achieved without substantial cost/delay.  Only 6,000 such Corvettes, this one specifically tailored for P, and D got much higher bids.   

UCC §2-716.  Buyer’s right to specific performance or replevin

Allowed where goods unique or in other proper circumstances.  In non-consumer contracts, also allowed if expressly agreed to, but not if breaching party’s remaining obligation only paying money.  Decree for specific performance may include terms as price, damages, other relief.  Buyer has right of replevin for goods in contract if buyer not reasonably able to effect cover or goods reserved and security interest satisfied and tendered.  
8.
Contracts for Personal Services 
(198-218)
Employment contracts are not specifically enforced against the employee, as this would imply involuntary servitude and might even violate the Constitution.  But an employee may sometimes be enjoined against working for another (indirect enforcement).  Enforcement against an employer is normally denied because of difficulty of supervision, or because legal remedy adequate.  


The Case of Mary Clark, a Woman of Colour

R:  Court may not order specific enforcement of contract for personal services.
N:  Enforcement makes service involuntary, equal to slavery.  If P performs under contract, services presumed voluntary, but once P petitions for relief, no longer.

Lumley v. Wagner

R:  The court may grant a negative injunction restraining the party rendering the service from performing for any other employer during the contract period.  
N:  Agreements require D to sing for 3 months at P’s theatre exclusively.  Although court may not grant specific performance for personal services, individuals may not in good faith breach contracts at will.  (While effect may be D performs for P, court would not specifically enforce D’s performance.) 

Ford v. Jermon

R:  The court may not grant specific performance of a contract for the rendering of personal services, thereby compelling the individual to perform exclusively for the employer for a specified time period.
N:  Enforcement of personal services contract is subtle form of indentured servitude, forcing D to serve only one.  Also applies w/ agreement not to work for others.  Can’t know if consensual.  (Negative injunction preventing performing elsewhere allowed, but diff. from affirmatively compelling P to work for D.  If P intended to act at D’s theatre, assumed she wouldn’t work elsewhere.)  

Duff v. Russell

R:  Absent a reasonable excuse, a party to a personal services contract may be enjoined from performing alternative services.
N:  Even if contract not exclusive, D’s contract to sing/act in P’s productions extensive enough to preclude alternative contracts.  D’s prior history with costumes show tights as health threat a pretense.   
9.
RESTITUTION:  On the Contract 
(235-246; 251)
Restitution in law or equity seeks to place the aggrieved party in the same position this party was in prior to contract, by requiring D to restore what was received from P.  Doesn’t recapture status quo ante if P incurred expenses in reliance that have not benefited D (e.g., C contracts with O to paint house ugly color, but O wrongfully terminates C; C recovers reasonable value of service rendered although property value decreased), but modern/unorthodox trend is to permit this recovery in restitution.
Restitution applies when total breach, avoidance of contract, contract not enforceable, agreement discharged, or breaching/defaulting party seeks to recover for part performance.
Unjust enrichment, the rationale for restitution, is not the measure of recovery.  P receives the reasonable value of services/goods/property given minus reasonable value of any counter-performance, regardless of enrichment.
No restitution after complete performance, i.e., if a debt has been created.

Bush v. Canfield
R:  The measure of damages for a failure to deliver goods is the amount advanced by the buyer, plus interest.
N:  P may have suffered from breach, but remote consequences (and market value of flour lower than contract price so P would have lost if performed).  Still, actual damages not always the rule.  Purpose of contract law is to make the aggrieved party whole, and only returning the deposit amount does that.  (Restitution looks at amount wrongfully withheld, regardless of prevailing prices.  If expectation were the measure, P would have negative damages, not permitted.)
C:  Proper measure is actual loss – amount advanced plus interest.

D:  Price of flour fell; P made a bad bargain.  Giving damages at value of $7 per barrel rather than discounted to market $5.50, gives him unwarranted windfall.

D:  Damages should be calculated by prevailing price at time of delivery.

R2 §371.  Measure of restitution interest

Damages awarded to protection restitution interest may be measured by reasonable value or cost to other party of obtainment otherwise, or extent property value increased.
R2 §373.  Restitution when other party is in breach

For damages for total breach or repudiation, injured party is entitled to restitution for any benefit conferred on other party by part performance or reliance.  Injured party has no right to restitution if he has performed fully under contract and no performance remains for other party except payment of definite sum of money.
Britton v. Turner

R:  Where labor is performed under a contract for a specified price, the party who fails to perform the whole of the labor contracted for can recover in quantum meruit the value of the labor performed to the degree it is greater than the damage to the other party.
N:  Requiring full performance for compensation/damages not fair because one can receive nearly all performance while other party, who breaches, gets nothing.  Employer gets more from the breach than would be entitled to if sued for damages.  Employer, like building owner in construction contracts, receives benefit of labor and should pay, as he cannot refuse what he’s already received.

R2 §374.  Restitution in favor of party in breach

If party refuses to perform in response to other party’s breach, breaching party is entitled to restitution for any benefit conferred by part performance or reliance greater than loss caused by breach.  If parties assent to breaching party retaining cost of his part performance, that party not entitled to restitution if reasonable as liquidated damages considering anticipated loss caused by breach.
10.
Quasi-Contract 
(251-58)
Quasi contract:  an implied contract created by law to prevent unjust enrichment.  

Cotnam v. Wisdom
R:  A person rendering emergency services to a person may collect reasonable fees therefore.

N:  Law recognizes relationship similar to contractual.  Quasi contract formed when one party benefits from other’s acts and unfair not to compensate other.  Physician provided service for decedent’s benefit, and entitled to damages.  (Quasi-contract useful tool when formalities of contract cannot be found, but unfair to allow unjust enrichment and leave party uncompensated.)

Martin v. Little, Brown and Co.

R:  One who volunteers information to another to the other’s benefit has not formed a contract.
N:  Not true contract as no offer-acceptance.  No implied-in-fact contract as no contract-like relationship; P performed gratuitously.  No quasi-contract, as volunteers have no right to restitution for unjust enrichment.  (Can’t volunteer and unilaterally demand payment after the fact. Cf. Cotnam; Martin could have notified Little Brown, unlike Wisdom, who could not consult injured decedent.)

11.
THE DOCTRINE OF CONSIDERATION:  Introduction 
(601-18)
An enforceable promise must be supported by consideration.  Gratuitous promises not thus supported, so to be enforceable must involve equivalent (promissory estoppel or sometimes, moral obligation).

Bargained-for exchange (enforceable contract):  (1) promise incurs legal detriment by promisee/3rd party or legal benefit to promisor, (2) detriment induces promise – promisor makes promise (at least in part) in exchange for detriment, (3) promise induces detriment – promisee knows of offer and intends to accept.
Past consideration not possible, as bargained-for exchange requires new detriment.  Even economically inadequate detriment may support promise if bargained for, but inadequacy is considered in determining this.  Exceptions to enforceability:  (1) promise to exchange money or goods for lesser amount of same; but R2 allows on grounds unlikely; but not applied where sum exchanged for promise larger sum on contingent event; (2) court will review equivalence of exchange under unconscionability; (3) court reviews fairness of lawyer’s fee agreement.  

Sham and nominal consideration – majority view:  not binding.
Sham:  instrument that falsely claims consideration has been given.

R2 minority view for sham in guaranties/options contracts:  binding because (1) parties estopped from contradicting writing, or (2) recital gives rise to implied promise to pay.

Nominal:  parties attempt to make promise enforceable by exchanging small sum to create form of a bargain ($1 detriment but does not induce the promise).

R2:  not binding because consideration not truly bargained for.  
R1 and others:  there should be way to make gratuitous promises binding.

Johnson v. Otterbein University
R:  A promise to make a payment as a gift may be revoked at any time before payment because it does not provide consideration for a contract.

N:  University says consideration because it agreed to pay $100 to particular cause, as specified in gift.  But P already had pre-existing duty to use funds donated for proper corporate objectives, and a particular corporate purpose does not supersede as consideration.  Liabilities incurred by P later were after promise was revoked, so promise was not relied upon when liabilities incurred. 
Hamer v. Sidway

R:  A waiver of a legal right at the request of another party may serve as sufficient consideration for a promise.
N:  Consideration may be a right/interest/profit/benefit for one or forbearance/detriment/loss/responsibility by other.  Promisor needn’t profit; nephew gave up legal right (tobacco, drink) and it induced the promise ($5,000). 

R2 §24.  Offer defined

Manifestation of willingness to enter bargain, so made as to justify another in understanding his assent to the bargain is invited and will conclude it.
R2 §71.  Requirement of exchange; types of exchange

(1) To be consideration, a performance or return promise must be bargained for.
(2) Bargained for if it is sought by promisor in exchange for his promise and is given by promisee in exchange for promise.  

(3) Performance may be an act, a forbearance, or modification of a legal relation.

(4) Performance or return promise may be given to/by 3rd person.

R2 §81.  Consideration as motive or inducing cause

(1) Promise can be consideration even if what’s bargained for doesn’t by itself induce promise.  (e.g., A promises to buy book for $10, but secretly intends to pay B whether/not he receives book.)

(2) Performance/return promise can be consideration even if promise doesn’t by itself induce it.  (e.g., B accepts offer and delivers book but secretly intends not to collect $10.)
12.
The Preexisting Duty Rule 
(634-50)
Old/common law rule:  promise to perform a duty which the promisor is already legally obligated to perform (i.e., a modified contract) is not enforceable, for lack of consideration.  If parties merely fulfill a legal obligation, there is no detriment, no legal right surrendered.
Trend (in UCC):  law shouldn’t prevent competent parties from modifying their legal obligations, even if no consideration for modification (unless duress).  Theories:  party incurs legal detriment by giving up right to breach, or modification could be attempt to mitigate damages
Stilk v. Myrick
R:  Modifications of employment contracts which are occasioned by emergency or duress are unenforceable.

N:  Crewmen had signed on for voyage and obligated to complete; there is no consideration for Captain’s promise to pay additional wages of deserting sailors for performing duty already required.  Might have been different if crewmen could leave ship at any port or captain fired crewmembers arbitrarily so no duty to take on whole task alone.  Desertion was emergency, no fault of captain.

Alaska Packers’ Assn. v. Domenico

R:  When a party refuses to perform and thereby coerces a promise from the other party to the contract to pay him an increased compensation for doing that which he is already legally bound to do, there is no consideration for the promise for extra pay.
N:  No evidence parties voluntarily rescinded or modified original contract, so seamen’s promise to work simply repetition of pre-existing legal promise, and not adequate consideration for new contract.  (UCC eliminates need for consideration for modification, but modification under duress is still unenforceable.)

Brian Construction and Development Co. v. Brighenti

R:  Where unforeseen circumstances make the performance of a contract unduly burdensome, and the parties agree in view of the changed conditions to an adjustment in price, a new contract supported by consideration is formed.
N:  D’s discovery of unanticipated remains in excavation made second agreement for new price a valid contract (not same as new agreement to perform something already obligated to perform; could be said D’s discovery is consideration).       
R2 §89.  Modification of executory contract

A contract not yet fully performed on either side may be modified by promise, and binding if (1) modification is fair and unanticipated circumstances, (2) statute provides, or (3) material change of position in reliance on promise.

UCC §2-209.  Modification, rescission, and waiver

An agreement modifying sales contract needs no consideration to be binding.  Modification must be in writing if signed agreement requires modifications to be in writing (if original agreement between 2 merchants; otherwise non-merchant must sign separately clause requiring modifications in writing), or if statute of frauds applies.  An attempt at modification or rescission, even without satisfying writing requirements, can operate as waiver of original contract.  One making waiver for executory portion of contract may retract waiver (reinstate original contract) upon reasonable notice to other that strict performance needed, unless material change of position in reliance on waiver. 
13.
Reliance on Promises 
(699-700; 721-51)
Promissory estoppel:  a promise that reasonably induces substantial and definite acts of injurious reliance by the promise or a third party is enforceable, if (1) promise, (2) foreseeable, reasonable reliance, (3) substantial and injurious (not just detrimental in consideration sense), (4) injustice cannot be avoided unless enforced.  Remedy is same, but may be limited to reliance if justice indicates.

Promissory estoppel should be used in cases where problem is lack of consideration.  Otherwise, one should look first to more traditional doctrines to see if the contract can be salvaged.

Trend is towards using promissory estoppel for bargain transactions as well as gratuitous promises.  Can make an offer irrevocable or enforce a promise in an otherwise unenforceable contract, or promise made during prelim negotiations.  

Firm/irrevocable offers = option contracts.

An offer is irrevocable (1) by consideration, (2) by UCC if offeror is merchant, signed writing, offeror signs twice if form supplied by offeree, language of irrevocability, etc., (3) by performance or part performance in unilateral contract, (4) under promissory estoppel, and (3) sometimes, by sealed instrument.

An option contract is both binding contract and (that makes) an irrevocable offer.  

Reliance on misrepresentation:  party must have regarded the representation as important fact and it influenced decision to enter contract.
James Baird Co. v. Gimbel Bros., Inc.
R:  The doctrine of promissory estoppel shall not be applied in cases where there is an offer for exchange as the offer is not intended to become a promise until a consideration is received.
N:  D did not intend to be bound by P’s mere reliance.  Had there been award of contract or if donative/charitable case, P could use promissory estoppel, but this is offer for exchange.  No promise until consideration received; linoleum was to be delivered for P’s acceptance (once D accepted P’s bid), not just P’s bid.  Not option contract as language of offer shows D didn’t intend one-sided obligation.  (Court here uses R2 § 90, which expands promissory estoppel in Drennan.)
Drennan v. Star Paving Co.

R:  Reasonable reliance on a promise binds an offeror even if there is no other consideration.
N:  When promise made that induces promisee’s action/forbearance, promisor is bound if injustice would result, or in unilateral contract, if promise produces reasonable reliance.  Star’s bid was lowest; should have known Drennan would reasonably rely in formulating its bid and winning contract if Star’s bid accepted.  (Reasonable reliance cases also called firm offers, infra, or implied promises to hold an offer open.  Criticism is one party is bound while other is not, but modern trend is to enforce.)  

R2 §87.  Option contract

An offer is binding as option contract if in writing and signed by offeror, recites purported consideration for offer, and proposes exchange on fair terms in reasonable time.  An offer which offeror should reasonably expect to (and does) induce substantial action or forbearance before acceptance is binding as option contract to extent necessary to avoid injustice. 
Goodman v. Dicker

R:  Justice and fair dealing require that one who by his language or conduct leads another to do what he would not otherwise have done, shall not subject such person to loss or injury by disappointing the expectations upon which he acted.
N:  Damages should be loss sustained by expenditures made in reliance upon assurance of dealer franchise, but not consequential damages for loss of profits.

Hoffman v. Red Owl Stores, Inc.

R:  A promise that the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promise, and which does induce such action, is binding if injustice can be avoided only by enforcement of the promise.
N:  Such promises made to P by D:  (1) assurance P’s investment would be enough to obtain franchise (but price increased), (2) P sold bakery as condition of agreement.  Promissory estoppel’s purpose is to prevent injustice, so doesn’t require promise be as definite as offer in breach of contract, and damages also to be limited to actual losses incurred (sale of bakery, rent paid for relocation, moving expenses, but for grocery, only diff. between sale price and market value).
R2 §90.  Promise reasonably inducing action or forbearance

A promise which promisor should reasonably expect to, and does, induce action/forbearance is binding if justice requires enforcement.  Remedy may be limited as justice requires.  Charitable subscription is binding without proof of reliance. 
R2 §526.  Conditions under which misrepresentation is fraudulent (scienter)

If maker knows/believes matter is not as he represents it, or does not have confidence in accuracy or basis for representation that he states/implies.
R2 §530.  Misrepresentation of intention

A representation of maker’s intention to do / not do something is fraudulent if he doesn’t have that intention.
14.
REACHING AN AGREEMENT:  Introduction to the Objective Theory 
(275-90)
Mutual assent:  required to form contract.  Usu. involves offer and acceptance, but sometimes exists although impossible to identify offer/acceptance. 
Objective theory of contracts (majority rule w/ certain exceptions):  mutual assent should be determined from objective manifestations of assent (actions/words, not intent/belief/assumption).  Rationale:  protect reasonable expectations of parties.  Reasonable person is question of fact unless only one reasonable conclusion.

Embry v. Hargadine, McKittrick Dry Goods Co.
R:  The meeting of the minds that is essential to the formation of a contract is not determined by the secret intention of the parties, but by their expressed intention.
N:  Reasonable man would construe president’s answer to employee’s demand for renewal of contract as assent to demand, regardless of intent.
Texaco v. Pennzoil (729 S.W.2d 768)
SEC filing and press release were outward, objective manifestations of assent, and should be considered by jury.  Conversations between Getty and Texaco, to which Pennzoil was not a party, were subjective/secret that are properly excluded.  
Lucy v. Zehmer

R:  If his outward manifestations of assent otherwise create a contract, the claim that the assentor was not serious is not a defense to the claim on the contract.
N:  If D’s words/acts have but one reasonable meaning, undisclosed intention is immaterial unless known to P.  Law (to protect contracts) imputes intent consistent with words/acts.  No evidence D was too intoxicated.  They discussed terms for 40 min., D himself drew up memo, revisions, wife signed.    

R2 §17.  Requirement of a bargain

Formation of contract requires a bargain with manifestation of mutual assent to the exchange and a consideration, except contracts without consideration under §§ 82-94 (option contracts, modification of executory contract, promissory estoppel) do not require bargain for valid contract.
R2 §18.  Manifestation of mutual assent

Requires each party make a promise or begin/render a performance.
R2 §19.  Conduct as manifestation of assent

May be made by words, acts, or failure to act, but conduct does not manifest assent unless he intends to engage in conduct and should know the other party may infer from conduct he assents.  If he does not in fact assent (although conduct manifests assent), contract may be voidable for fraud, duress, mistake, etc. 
15.
Offers, Acceptance, and Revocation 
(290-322)
Offer:  a promise to do or refrain from doing some specified thing in the future.  The promise must justify the other party as reasonable person to conclude his assent is invited and will complete the bargain.  

Promise:  manifestation of intent that gives assurance something will be done or not.

Not offers:  mere expressions of opinion and words of reassurance; statements of intention/hopes/desires; estimates; inquiries or invitations; ads, catalogs and circular letters (if no express language of promise/commitment or quantity term); price quotations (with no specified quantity or other terms); preliminary negotiations (communications prior to offer).  
Acceptance:  offer creates power of acceptance in offeree; acceptance creates contract and terminates offeror’s power of revocation.  Acceptance may be only by person(s) to whom the offer is made (determined by reasonable person test).  Offeree must know of the offer and intend to accept (according to objective theory).  Knowledge of offer means identical cross offers do not create contract.  Intent to accept:  in bilateral contract, objective manifestation; in unilateral, subjective intent (traditional view) or objective (modern).     

To become a contract, a revocable offer must be accepted before the power of acceptance created by the offeror is terminated – by lapse of time (specified by offer or reasonable by fact), death or lack of capacity (either party), revocation (direct, equal publication, or indirect, i.e., reliable info.), death or destruction of item essential to contract, supervening illegality, offeree’s rejection/counter-offer.
(Following is repeated, supra, Topic 13.)

Firm/irrevocable offers = option contracts.  An option contract is both binding contract and (that makes) an irrevocable offer.
An offer is irrevocable (1) by consideration, (2) by UCC if offeror is merchant, signed writing, offeror signs twice if form supplied by offeree, language of irrevocability, etc., (3) by performance or part performance in unilateral contract, (4) under promissory estoppel, and (3) sometimes, by sealed instrument.

Nebraska Seed Co. v. Harsh
R:  An advertisement of a product is not an offer if it contains general, nonspecific terms.
N:  Nature of farmer’s letter wanting to sell “1800 of thereabouts” bushels of millet for sale for $2.25/hwt was of advertisement.  Offer must be specific on terms of sale, inclu. quantity and price.  “Thereabouts” not specific enough.  Letter sent to others, and no language of commitment; P could not reasonably conclude farmer was offering one/same item to all. 
Leonard v. Pepsico

R:  An advertisement is not an enforceable offer when it could not be considered by an objective reasonable person as a true offer, rather than as an obvious joke.
N:  Offeree’s understanding of TV ad as “offer” must be based on reasonable person standard.  No objective person could reasonably conclude $23 million military jet w/ bombs for 7,000,000 Pepsi points ($700,000).  Clearly done in jest.  

R2 §22.  Mode of assent:  offer and acceptance

Manifestation of mutual assent usu. occurs through offer followed by acceptance, but may occur even though offer/acceptance/moment of formation cannot be identified.
R2 §24.  Offer defined

Manifestation of willingness to enter bargain, so made as to justify another in understanding his assent to the bargain is invited and will conclude it (repeated, supra, under “Consideration”).

R2 §26.  Preliminary negotiations

Not an offer if addressee should know the person making it does not intend to conclude bargain until he has made further manifestation of assent. 

R2 §29.  To whom an offer is addressed

Manifested intention of offeror determines who has power to accept.  This may be specific person or group, or anyone who gives specified promise/performance.
R2 §33.  Certainty

Manifestation of intent is an offer, but cannot be accepted in valid contract unless terms of contract are reasonably certain, i.e., provide basis for determining breach and appropriate remedy.  If terms left open, may mean not intended as offer/acceptance.

UCC §2-204.  Formation in general
Contract for sale of goods may be made in any manner sufficient to show agreement, inclu. conduct by both parties recognizing contract.  Sufficient contract may be found though moment of formation undetermined, and is not too indefinite despite open terms if parties intended to make contract and reasonably certain basis for appropriate remedy.
UCC §2-206.  Offer and acceptance in formation of contract

Unless otherwise specified, offer invites acceptance in any reasonable manner.  Offer to buy goods for prompt shipment invites acceptance by prompt promise to ship or prompt shipment of any goods (but non-conforming goods not acceptance if S seasonably notifies B shipment is only meant to accommodate B, not accept offer).  If performance is reasonable acceptance, offeror not notified of acceptance may treat offer as lapsed after reasonable time.

UCC §2-305.  Open price term

Parties can conclude contract even though price not settled if they so intend, with price reasonable at time of delivery if price omitted or left to be agreed by parties or market/3rd person and it’s not set.  Price to be fixed by seller/buyer in good faith.  If failed to be fixed by one’s fault, other may reasonably fix or cancel contract.  If fixed parties intend not to be bound unless price fixed, there is no contract, and restitution on both sides.
UCC §2-308.  Absence of specified place for delivery

Unless otherwise agreed, place is seller’s business location or (if none) residence, unless parties know sale of goods to occur elsewhere.
UCC §2-309.  Absence of specific time provisions; notice of termination

Time for shipment/delivery/an action not specified shall be reasonable time.  If successive performances and indefinite in duration, valid for reasonable time but may be terminated any time by either party unless otherwise agreed.
UCC §2-310.  Open time for payment or running of credit; authority to ship under reservation

Unless otherwise agreed, payment is due at time and place B receives goods.  If S is authorized to send, he may ship under reservation and give title documents, but unless otherwise agreed B may inspect goods before payment.  Otherwise, payment is due at time/place B receives documents regardless of where goods received.  Where S authorized to ship on credit, credit period runs from time of shipment or post-date on invoice.   
Empro Manufacturing Co. v. Ball-Co Manufacturing, Inc.

R:  Parties who have made their pact “subject to” a later definitive agreement have manifested an intent not to be bound.
N:  Contract law gives effect to intent of parties measured objectively, from words used.  “Subject to definitive agreement,” “general terms and conditions” (2x ea.). Preliminary negotiations valuable (agreement on basics, flexibility on specifics), but letters of intent and agreement in principle not binding unless intent.  Empro’s condition that shareholders/board had to approve deal showed no binding intent.  (Similarly, no contract where unsigned writing if parties objectively state do not intend to be bound unless by signed writing.)
R2 §27.  Existence of contract where written memorial is contemplated

Intention to prepare written memorial does not prevent manifestation of assent from being sufficient to conclude contract, but circumstances may show agreements are preliminary negotiations.

Texaco v. Pennzoil (729 S.W.2d 768)
R:  The formation of a valid contract depends on the objective intent of the parties as expressed outwardly in their words and deeds, and not merely on the form that agreement has taken.
N:  Whether parties intend to be bound only by formal signed writing (as opposed to memorandum of agreement subject to approval by Getty’s board) depends on whether (1) expressly reserved right to be bound only by such agreement, (2) any partial performance accepted by breaching party, (3) essential terms agreed upon, (4) complexity/magnitude of transaction made it expected.  Press release wording was indicative, not hypothetical.  Statements in transaction drafts standard usage, not preconditioned.  Record as whole shows parties reached objective agreement.
Dickinson v. Dodds

R:  An offeree may not bind an offeror by accepting a revoked offer, even if the revocation had not been communicated to him prior to acceptance.
N:  Meeting of minds needed (now called mutual assent).  Offeror withdrew, so no intent to sell land.  Acceptance not binding though revocation not received.  (Majority view:  revocation effective only when received.  Mailbox rule would make acceptance here valid, but UCC’s “reasonable” acceptance is more flexible.) 

R2 §17.  Requirement of a bargain

Contract requires bargain w/ manifestation of mutual assent and consideration, except contracts without consideration under §§ 82-94 (option contracts, modification of executory contract, promissory estoppel) do not require bargain for valid contract.  (Topic 14, supra.)

R2 §18.  Manifestation of mutual assent

Requires each party make a promise or begin/render a performance.  (Topic 14.)

R2 §22.  Mode of assent:  offer and acceptance

Manifestation of mutual assent usu. occurs through offer followed by acceptance, but may occur even though offer/acceptance/moment of formation cannot be identified.  (Repeated in this Topic, 15, supra.)

R2 §24.  Offer defined

Manifestation of willingness to enter bargain, so made as to justify another in understanding his assent to the bargain is invited and will conclude it (repeated, supra, under “Consideration”).  (Repeated in this Topic, 15, supra.)

R2 §25.  Option contracts

Promise which meets contract formation requirements and limits promisor’s power to revoke offer.
R2 §35.  The offeree’s power of acceptance

Offer gives offeree continuing power to complete manifestation of mutual assent by acceptance, but contract cannot be created by acceptance if § 36, infra. 
R2 §36.  Methods of termination of the power of acceptance

Offeree’s rejection or counter-offer, lapse of time, offeror’s revocation, either party’s death/incapacity, or non-occurrence of condition of acceptance in offer.
R2 §37.  Termination of power of acceptance under option contract

Acceptance under option contract not terminated by items in §36 (except lapse of time and non-occurrence of condition of acceptance) unless requirements met for discharge of contractual duty.
R2 §42.  Revocation by communication from offeror received by offeree

Offeree’s power of acceptance terminated upon receipt of offeror’s manifestation of intent not to enter contract.
R2 §43.  Indirect communication of revocation

Offeree’s power of acceptance terminated upon receipt of reliable info. (and occurrence of) offeror taking definite, inconsistent action with intent to enter contract.
UCC §2-205.  Firm offers

Offer by merchant to buy/sell in signed writing which assures it will be held open may not be revoked for lack of consideration during time stated or reasonable time (not to exceed 3 mo.).  If assurance is on form supplied by offeree, term must be signed separately by offeror. 

16.
Acceptance by Correspondence or Performance 
(325-55)
Unilateral contracts:  only one party makes a promise; seeks acceptance by performance.  
· Necessity for notice of performance in unilateral contract – majority (R2) view:  notice of performance not required unless requested by offer, but offer expires if offeree should know offeror has no means of reasonably learning of performance, unless offeree notifies offeror, offeror reasonably learns of performance, or offeror indicates notice not needed (R2 §54, infra).  
Bilateral contracts:  exchange of promises; seeks return promise (express or implied) from offeree.  
· Necessity for communication in bilateral contract:  offeree’s promise must be communicated to offeror (unless offeror dispenses w/ communication requirement).  
· Silence usu. is not, but may be, acceptance if R2 § 69 (both parties intend / have reason to believe silence is acceptance, mutual assent, course of dealing, or unjust enrichment).  Conduct or offeree’s act of dominion, i.e., acting like owner, can be acceptance (exception:  where unwary customer receives unsolicited/unordered goods by mail, PRA 1970 makes transaction a gift).  
· Offeror may prescribe exclusive method of acceptance.  If not stipulated, UCC and R2:  acceptance need only be reasonable.  Effective when sent if reasonably sent and received; otherwise (e.g., carelessly sent), effective on receipt.  Crucial where offeror attempts to revoke (and wants acceptance effective on receipt, since acceptance terminates offeror’s power of revocation).   
R2 §63.  Time when acceptance takes effect

Unless offer provides otherwise, acceptance is effective as soon as put out of the offeree’s possession, regardless of whether it reaches the offeror (mailbox rule), but for option contracts, not until received by offeror.

R2 §64.  Acceptance by telephone or teletype

Rules same as when parties are face to face.
R2 §65.  Reasonableness of medium of acceptance

Unless offeree aware of other circumstances, medium is reasonable if same as used by offeror or customary to such transactions in offeree’s time and place.
R2 §66.  Acceptance must be properly dispatched

Not operative when dispatched (mailbox rule) unless properly addressed and ordinary precautions for transmission observed.
Carlill v. Carbolic Smoke Ball Co.

R:  A continuing offer may be accepted by performance of the condition named in the offer.
N:  Usu. notice of acceptance needed, but when offer is continuing, only notice of performance necessary.  D chose continuing offer (ad guaranteeing 100 £ for flu despite smoke ball), so can’t complain where P performs as acceptance.

R2 §54.  Acceptance by performance; necessity of notification to offeror

Unless otherwise specified, no notification necessary to make acceptance by performance effective in unilateral contract.  If offeree should know offeror can’t know of performance reasonably promptly/certainly, for offeror’s duty to be binding:  offeree must reasonably notify of acceptance, offeror must learn of performance w/in reasonable time, or offer must indicate notice not needed. 

Leonard v. Pepsico

R:  An advertisement is not necessarily an enforceable offer simply because it may appear to be a so-called public offer of a reward for performance of a public act.
N:  Was bilateral contract.  Commercial did not promise anyone who performed (delivered points) would receive jet.  Instead, sought reciprocal promise by acceptance of terms of, and redemption of points through, Pepsi catalog.  Catalog does not mention Harrier jet.  Ad to receive offers, not offer of reward.

White v. Corlies & Tifft
R:  An offer to create a bilateral contract is not accepted by conduct that, in itself, is no indication of an acceptance.
N:  D indicated “upon agreement” P could begin building.  Acceptance must be manifested appropriately, by terms of offer.  Since parties in diff. locations and offer for bilateral contract, acceptance must be verbal/written; performance not sufficient and terms between parties indicate manifestation of assent needed. 
R2 §30.  Form of acceptance invited

Offer may invite acceptance by words, performance, or offeree’s choice.  Unless otherwise stipulated or indicated by circumstances, offer invites any reasonable acceptance.
R2 §32.  Invitation of promise or performance

If in doubt, offer invites offeree to choose to accept by promise or performance.
Petterson v. Pattberg

R:  An offer to enter into a unilateral contract may be withdrawn at any time prior to performance of the act requested to be done.
N:  Mortgage holder offered to discount mortgage (promise) if paid on certain date (performance).  D was free to revoke before P accepted by performance, without any formal notice; sufficient if P has actual knowledge D did something inconsistent with offer, i.e., selling property to 3rd person (R2 §43).

Hobbs v. Massasoit Whip Co.

R:  Silence may constitute acceptance in appropriate cases.
N:  Prior course of dealings; D had always accepted skins from P before.  (Cf. Martin, supra, where also unilateral delivery and retention of goods, but no prior course of dealings.)

R2 §69.  Acceptance by silence or exercise of dominion

Where offeree fails to reply, silence is acceptance if:  (1) offeree takes benefit with reasonable opportunity to reject and reason to know compensation expected, (2) offeror states or gives reason for offeree to know silence may be assent and offeree in silence intends to accept, (3) previous dealings make reasonable offeree should notify offeror if no intent to accept.  Offeree who acts inconsistent w/ offeror’s ownership is bound by offer unless unreasonable, or wrongful to offeror.
17.
INTERPRETING ASSENT:  Empty Terms 
(411-23)
Illusory promise:  expression in promissory terms but in actuality promisor made no commitment.  Where one party’s promise is illusory, there is a problem of mutuality of consideration.  Modern trend:  enforce contract (against technical grounds of lack of mutuality), interposing requirements of good faith / reasonableness on promisor so performance is not left to his whim.
Conditional promises:  not illusory if the condition is outside the promisor’s control/discretion (court may infer an implied promise that limits promisor).
Requirements/outputs contracts:  quantity term is measured by buyer’s requirements or seller’s output.  These used to be illusory because buyer/seller could refrain from having requirements/output, and other party would be subject to whim.  Modern rule / UCC:  upheld on theory that consideration lies in surrender of privilege to buy/sell elsewhere.  (Minority view:  not enforced when B enters new business or middleman, as needs not predictable.)  

Buyer cannot demand requirements disproportionately more than quantity reasonably foreseeable at time of contracting.  Buyer may go out of business / diminish or terminate requirements if done in good faith.  (UCC suggests in §2-306, comment 2 that not good faith if shutdown is to curtail losses, but some cases indicate buyer may shutdown if losses are substantial.)  In exclusive dealings, buyer has obligation to use best efforts to promote (re)sale of goods (comment 5 suggests only if buyer is agent with exclusive territory).  UCC §2-306 has also been used to enforce non-exclusive contracts that lacked a quantity term and thus would otherwise have been too indefinite.  
New York Central Iron Works Co. v. United States Radiator Co.
R:  A buyer in a requirements contract may enforce the contract even if its requirements increase beyond the parties’ contemplation.
N:  P obligated himself to purchase from D in rising market and so long as needs are genuine (not speculating), is entitled to profit from good judgment.  That P’s requirements may change is foreseeable and risk taken by S.  (Old rule: requirements contracts not specifying minimum to be purchased were unenforceable for lack of consideration.  Modern rule recognizes requirements contracts as exclusive agreements to deal where B and S bind themselves to each other to the legal detriment of both, thereby creating adequate consideration.)
Eastern Air Lines, Inc. v. Gulf Oil Corp.

R:  A requirements contract is binding where the purchaser has an operating business.
N:  Although P determines quantity (D wanted price increase), lack of mutuality or indefiniteness resolved by examining evidence of volume of goods needed in good faith to operate business.  Also, P must be w/in commercial standards and fair dealing, so requirements are reasonably foreseeable figure.  Fuel purchased by P at any cities covered by contract was to be purchased from D.  D was to make necessary arrangements for good faith demands.    

Wood v. Lucy, Lady Duff-Gordon

R:  While an express promise may be lacking, the whole writing may be instinct with an obligation – an implied promise – imperfectly expressed so as to form a valid contract.
N:  P’s promise to use reasonable effort to place D’s endorsements and market her designs was implied from circumstances.  Lucy gave exclusive privilege in exchange for acceptance of duties:  promise to pay Lucy half profits and make monthly accountings showed P had duties and intended promise have value, and therefore was promise to use reasonable efforts to bring in profits.  (Court uses technique of finding implied promise for purpose of consideration to enforce “bilateral” contract, where agreement seemingly illusory and lack of mutuality.  Wood is codified in UCC §2-306, where exclusive dealings require best efforts, but would not apply to the non-sales agency here.)
UCC §2-306.  Output, requirements and exclusive dealings

Quantity term set by seller’s output or buyer’s requirements means such in good faith, except no unreasonably disproportionate quantity (to stated estimate or normal/comparable prior quantities) may be tendered/demanded.  Exclusive dealing imposes (unless otherwise agreed) obligation to use best efforts – by seller to supply goods and by buyer to promote sale. 
18.
Agreements to Agree 
(402-411)
Types of indefiniteness:  parties (1) purported to agree on a material term but left it indefinite (not reasonably certain), (2) silent on material term, (3) agreed to agree to material term.
Common law / traditional rule:  intent of parties is primary factor.  
· No gap-filling by courts in (1) and (3), which are void, as parties intended to fill gap themselves (but must negotiate in good faith where parties agree to use reasonable efforts to agree).  Courts may award damages, for which less certainty required than for specific performance.  
· Courts may fill gaps for (2), which may be implied from surrounding circumstances (e.g., course of performance/dealing, trade usage) or supplied by court because parties would have agreed on this term if brought to their attention, or comports with fairness.  Courts generally fill gaps for price/time for delivery, but not for kind/quantity of goods (no objective standard).  
· Modern common law rule also may fill gaps or hold duty to negotiate in good faith for (3) if parties intended to be bound (rationale:  traditional rule is unfair where party uses rule to defeat agreement that parties intended to be binding).
UCC §2-204 allows gap-filling for all 3 categories.  The test is not certainty of duties or exact damages; rather, commercial standards applied to prevent dissatisfied party from exploiting indefiniteness to escape contract.  
· UCC may fill gaps in all 3 situations of indefiniteness, if find parties intended to be bound (question of fact) and reasonably certain basis for remedy (question of law).  Intent of parties still considered, but no longer automatically rules out (1) and (3).
· UCC also provides for specific missing provisions:  place of delivery (seller’s place of business, residence, or location of goods), time for delivery (reasonable), time for payment (time/place buyer receives goods), etc.    

Sun Printing & Publishing Assn. v. Remington Paper & Power Co.

R:  A contract will be deemed invalid due to incompleteness if the agreement does not establish the length of time the terms of the agreement, such as the price, shall apply.

N:  Contract did not specify price or length of time price would apply after first 4 mo.  If price left open, P could be holder of option, but time left open so contract incomplete.  Although maximum price set by Canadian Export, D would be subject to daily whim of market.  (Would probably be decided differently today.)    

D:  Rules of reason, fair dealing, and fair contract should govern.  Parties intended sale of 16,000 tons of paper, D drew up contract and was aware of overall purpose.  Court should fairly interpret parties’ intention as to time.

R2 §34.  Certainty and choice of terms; effect of performance or reliance

Terms may be reasonably certain although parties empowered to make selection of terms during performance.  Part performance may remove uncertainty and establish contract as enforceable as bargain has been formed.  Action in reliance may make contractual remedy appropriate although uncertainty exists.
R2 §204.  Supplying an omitted essential term

When bargain sufficient as contract and parties have not agreed to term essential to rights and duties, court supplies one reasonable to circumstances. 
Texaco v. Pennzoil
R:  For a contract to be enforceable, the terms of the agreement must be ascertainable to a reasonable degree of certainty.
N:  Agreement must be sufficiently complete so words fairly define parties’ duties and liabilities, and court may recognize breach and fashion remedy.  Texaco fails to prove (even allowing evidence outside contract) that essential terms omitted in original agreement between Pennzoil and Getty, and fails to create additional “essential terms.”  (Intent is evaluated objectively, so Texaco would have fared better if convinced court a needed term was missing.)   

19.
Subjectivity and Context 
(377-402)
Competing rules of interpretation:
Plain meaning (old) rule:  if a writing or the relevant term has a plain meaning, that meaning must be given effect, and no contradiction/extrinsic evidence permitted (incorporates parol evidence rule, infra).
Williston’s rules – subjective intent may not be considered (i.e., reasonable expectation standard) unless the contract is not integrated and there’s ambiguity. 

(1) if both parties mean same thing, that meaning applies
(2) if meanings differ, and one party knew/should have known of ambiguity and other neither knew nor should have known, the faultless party’s meaning applies
(3) if meanings differ and both or neither party knew or should have known of ambiguity, no contract (in judging fault; constructive = actual knowledge)  

R2 – subjective intent may be considered as long as asserted meaning is contextually reasonable.

(1) if both parties mean same thing, that meaning applies
(2) if meanings differ, meaning of party less at fault applies, e.g. one party knew and other party merely should have known (constructive ≠ actual knowledge)

(3) if both parties equally at fault, no contract, e.g., both knew or both should have known
UCC – particular rules of interpretation:

Hierarchy of control:

(1) express terms/provisions

(2) course of performance – how these parties acted pursuant to the contract

(3) course of dealing – how these parties acted before the contract

(4) trade usage – customary practices/dealings
Course of performance may add to, modify, waive, and interpret meaning of, express terms (even if inconsistent with writing, as performance is subsequent to writing).  Course of dealing or trade usage may add to, and help interpret meaning of, express terms if consistent with them.  Evidence is always allowed, but where not reasonably construable as consistent, express terms take precedence over course of dealing, which takes precedence over usage of trade.       

Other rules of interpretation:

(1) specific terms > general terms

(2) separately negotiated terms > standardized terms

(3) typed term > printed term (if the two are inconsistent)

(4) non-drafting party > party who drafted instrument (if choosing among reasonable meanings)

(5) policy of law is upholding contracts (courts prefer interpreting contracts as lawful and operative > unlawful and inoperative)

Raffles v. Wichelhaus

R:  Where neither party knows or has reason to know of the ambiguity or where both know or have reason to know, the ambiguity is given the meaning that each party intended it to have.

N:  As 2 “Peerless” ships (October and December) arrived in Liverpool, ambiguity as to which “Peerless” ship intended in contract.  Where ambiguity, it is given meaning parties intended; but if different meanings intended, no contract if material term (time of delivery, hence payment on agreed upon time after delivery).  
Oswald v. Allen

R:  When any terms used to express an agreement are ambivalent and the parties understand it in different ways, there cannot be a contract unless one of them should have been aware of the other’s understanding.
N:  Mental assent not required for contract, unless there is no sensible way to choose between conflicting understandings.  P meant all Swiss coins, D meant Swiss Coin Collection.  (Mutual mistake at formation stage; either party may avoid exchange.)

R2 §200.  Interpretation of promise or agreement

Interpretation of a promise/agreement is ascertainment of its meaning.
R2 §201.  Whose meaning prevails

Where parties mean the same meaning, that meaning applies.  Where they mean different meanings, P1’s meaning applies if (1) P1 did not know of ambiguity and P2 did; or (2) P1 had no reason to know of ambiguity and P2 did.  Otherwise, neither party is bound by the other’s meaning, despite failure of mutual assent.
R2 §202.  Rules in aid of interpretation

Words/acts are interpreted in light of circumstances, and writings interpreted as a whole with each other.  The principal purpose of parties has great weight.  Unless different intention is manifested, language is interpreted in accordance with generally prevailing meaning, with technical terms/words given technical meaning when used in such a transaction.  Where an agreement involves repeated performances by one and knowledge of nature of performance and opportunity for objection by other, course of performance accepted without objection is given great weight.  Wherever reasonable, manifestations of intention of parties are interpreted as consistent with one another and with any relevant course of performance/dealing or usage of trade. 
UCC §1-205.  Course of dealing and usage of trade

Course of dealing and usage of trade interprets, supplements, and qualifies terms.

· Course of dealing:  sequence of previous conduct b/t parties, fairly regarded as establishing common understanding for interpreting their expressions/conduct.
· Usage of trade:  practice/dealing having such regularity of observance as to justify expectation of observance.  Applicable trade usage in location of performance will be used to interpret that part of performance.

Express terms and course of dealing or trade usage will be interpreted as consistent with each other whenever reasonable; when unreasonable, express terms control both course of dealing and trade usage, and course of dealing controls trade usage.
UCC §2-208.  Course of performance or practical construction

Where control involves repeated performances by one party and knowledge of nature of performance and opportunity for objection by other, any course of performance accepted without objection shall be relevant to determine meaning.
Express terms, course of performance, course of dealing, and trade usage shall be interpreted as consistent whenever possible; when this is unreasonable, 1) express terms control 2) course of performance, which controls 3) course of dealing and trade usage.  Course of performance may waive/modify terms inconsistent w/ it.
Weinberg v. Edelstein

R:  A restrictive covenant is construed strictly against the person seeking its enforcement when the intent of the restriction is not clear.
N:  Whether combinations sold by D were dresses depends on usage of trade.  Division between dresses (dress houses) and skirts/blouses (sportswear houses).  Recent trend in sportswear houses, coordinates priced/sold individually, but worn together or separately.  Began before 2 leases (notice to P of direction of industry).  2 leases must be read together giving proper effect to each.  P could sell dresses and D could not; D was not selling dresses in violation of restrictive covenant, but rather skirts/blouses.  

Frigaliment Importing Co. v. B.N.S. International Sales Corp.

R:  The party who seeks to interpret the terms of the contract in a sense narrower than their everyday use bears the burden of persuasion to so show, and if that party fails to support its burden, it faces dismissal of its complaint.
N:  BNS was new to chicken trade; P failed to support burden that D accepted trade use of term (“young chicken” rather than broilers/stewers).  Price for large birds greater than stewers but less than for broilers – BNS could be expected not to sell at loss.  Overall BNS appeared to believe it could comply by supplying stewing chicken, and this conformed with some definitions (dictionary and dept. of animal regs.) and some trade usage.     
20.
Unconscionability, Good Faith, and Warranties 
(1009-17; 797-818)
Since UCC § 2-302, courts in sales and non-sales cases have exercised power to strike down/limit contracts/clauses on grounds of unconscionability.  (Prior, courts refused to grant specific performance but left parties to their legal remedies, or reached similar results by indirection.)  Most unconscionability cases involve protection of consumers; business organizations are generally expected to protect themselves.

2 kinds of unconscionability (hybrid, e.g., Williams, also possible):  

(1) unfair surprise (procedural unconscionability) – lack of knowledgeable assent.  A burdensome clause that does not come to the attention of party adhering to contract will be struck down if a reasonable person would not expect to find it and it was not noticed because of burial in small print or inability to comprehend language. 
(2) oppression (substantive unconscionability) – clause/contract that unduly benefits the party drafting the contract.  A clause/contract that is assented to but grossly one-sided may be voided or modified by the court. 
Irrelevance of hindsight:  unconscionability must be judged by looking at the circumstances ex-ante, i.e., existing at the time of contracting without reference to future events.  (Later oppressiveness is governed by impracticability.)

Good faith:  under UCC in sale of goods cases, good faith by merchant means honesty and observation of reasonable commercial standards of fair dealing.

Implied Warranties:

(1) Merchantability (UCC § 2-314):  if the seller is a merchant with respect to the kind of goods in question, unless effectively disclaimed, there is an implied warranty that the goods be such as “pass in the trade under the contract description” and “are fit for the ordinary purposes for which such goods are used.”  (Perfection not needed, just acceptability in the trade.)

(2) Fitness (UCC § 2-315):  if the seller has reason to know that the buyer wants the goods for a particular purpose and knows that the buyer is relying on the seller’s skill and judgment, unless effectively disclaimed, there is an implied warranty that the goods shall be fit for that purpose.  (No express discussion needed, just seller’s reason to know buyer’s purpose and reason to believe buyer’s reliance.)


Williams v. Walker-Thomas Furniture Co.
R:  The defense of unconscionability to action on a contract is judicially recognized.

N:  Hybrid of unfair surprise and oppression.  Absence of meaningful choice for one party (welfare mother, limited education, obscure cross-collateral clause) and terms unreasonably favorable for other (gives S security interest on all goods sold until debt reduced to 0).  (But UCC §2-302 hotly debated – arguably, preventing oppression/unfair surprise ≠ disturbing allocation of risks from superior bargaining power; courts should not paternalize / substitute its values for parties.)
D:  No evidence of “sharp practice” by Walker.  Williams knew where she stood.  Courts should not oversee use of relief funds.  Relief clients need credit and businesses use pricing policies to protect against risky sales. 

UCC §2-302.  Unconscionable contract or clause

If court finds as matter of law the contract or clause unconscionable at time it was made, court may refuse to enforce or limit application to avoid unconscionable result.  Parties may reasonably present evidence of commercial setting, purpose, and effect of contract/clause to aid court in determining unconscionability.
R2 §208.  Unconscionable contract or term

If unconscionable at time contract is made, court may refuse to enforce contract/term or limit application of unconscionable term to avoid unconscionable result.
Goldberg 168-05 Corp. v. Levy

R:  A covenant of good faith and fair dealing is inherent in every contract, requiring a party to a commercial lease that requires part of the rental payments be based on a percentage of gross receipts to utilize his best efforts in order to generate earnings.
N:  Tenant Levy (D) conducted business to keep gross receipts below stipulated level to avoid additional rental payments.  Common law and statutes imply covenant of good faith and fair dealing in every contract, even where parties have not expressly agreed to such duties.  See R2 §205, infra.
Mutual Life Insurance Co. of New York v. Tailored Woman

R:  In the absence of fraud or deception, the tenant to a commercial lease agreement may conduct its business in accordance with the general lease provisions in any manner it deems appropriate, consistent with its rights under the contract.
N:  D removed fur department from original premises that produced % of sales for rental payments under lease, but P is still entitled to % of sales of fur dept. in new location based on referrals from original premises.  P was free to contract for % of gross receipts in rental payments under second lease/premises but did not; court will not extend % of profits from first lease/premises to additional premises.  (Relocation of fur dept. was not intentional circumvention of % lease clause, so didn’t violate implied covenant of good faith and fair dealing.) 
D:  Sales of furs from additional premises were part of sales from first, so should be subject to provision.  D prevented P from benefiting from contract.

Stop & Shop, Inc. v. Ganem

R:  The court will not imply a covenant to continue operations for a specific purpose, or for any purpose at all, into a commercial lease agreement providing for a portion of the rent to be determined based on gross sales of the business conducted thereon.
N:  Court will not impose condition where not agreed on by parties (lease was silent on use of premises as market), nor would reasonable person in parties’ position assume such covenants.  SS closed market and opened other stores, but continued min. rent payments approx. equaling fair rental value.  (Diff. where lessee intentionally ceases operating business in bad faith, or opens other stores to detract business.  Court cannot second-guess lessee’s mere business judgment.)
R2 §205.  Duty of good faith and fair dealing

Every contract imposes upon each party a duty of good faith and fair dealing it its performance and enforcement.
UCC §1-203.  Obligation of good faith

Every contract or duty under UCC imposes obligation of good faith in performance and enforcement.  (Official comment:  this concept is even broader / applies more generally than illustrations in UCC show.)
UCC §2-103.  Definitions and index of definitions

Unless context otherwise requires, good faith in the case of a merchant means honesty in fact and observance of reasonable standards of fair dealing in the trade.
Texaco v. Pennzoil (729 S.W.2d 768)
Court reads duty of good faith to include negotiation, not just performance.
Step-Saver Data Systems, Inc. v. WYSE Technology

R:  The implied warranty of merchantability exists in every contract for the sale of goods, and requires that the goods in question be fit for the purposes for which they are ordinarily used.
N:  Party alleging breach (P) must demonstrate computer terminals provided by D were not fit for usual purposes; although they might be incompatible with P’s software programs, they were standard terminals utilized in the business.  (P failed to make distinction between warranties of merchantability vs. fitness for particular purpose; for latter, B must show S knew purpose and B relied.)
UCC §2-314.  Implied warranty:  merchantability; usage of trade

Unless excluded or modified (§ 2-316), a warranty that goods are merchantable is implied in contract if seller is merchant of that kind of goods (inclu. food/drink).  Merchantable means that within the contract description and agreement:  (1) pass w/o objection in the trade; (2) for fungible goods, fair average quality; (3) fit for ordinary purposes; (4) even kind/quality/quantity w/in and among units, within variation permitted; (5) adequately contained/packaged/labeled; and (6) conform to promises/affirmations on container/label.  
UCC §2-315.  Implied warranty:  fitness for particular purpose

Unless excluded or modified, there is implied warranty that goods are fit for particular purpose if seller has reason to know a particular purpose buyer requires and that buyer is relying on seller’s judgment for suitable goods.  
UCC §2-714.  Buyer’s damages for breach in regard to accepted goods

Difference at time/place of acceptance b/t value of goods accepted and value they would have had if been as warranted, unless special circumstances who diff. proximate damages.  In proper cases, incidental and consequential damages may also be recovered (§ 2-715).
21.
Writings as Evidence 
(467-486; 490-91)
If the parties agree that they are not to be bound unless and until they sign a formal agreement, they will not be bound until that time.  If they intend the future writing to be merely a convenient memorial of their prior agreement, they are bound whether or not such a writing is prepared or signed.  (Difficult case is where parties have not expressly manifested their intention; many factors are considered, often a question of fact.  “Letter of intent” signed during negotiations usu. understood to be non-committal, but court may deem to be a contract.)

Parol evidence rule:  a total integration (writing that parties intend to be final and complete) may not be contradicted or supplemented; a partial integration (intended to be final but not complete) may not be contradicted but may be supplemented by consistent additional terms.  (This does not affect consistent separate contracts with separate consideration, or subsequent agreements.)
Rationale:  (1) contractual theory – if parties intend writing to be final and complete, they intend to supersede prior agreements; (2) evidentiary theory – sound policy requires prior and contemporaneous oral agreements are suspect and writing deserves preferred status.

Determining finality:  any relevant evidence is admissible to establish finality.

Determining completeness:  no unanimity; various approaches:
(1) majority rule (Williston’s rules):

a. if writing expressly states it is final, and complete/exclusive (merger clause), it is
b. if no merger clause, we look to the writing, and consistent additional terms allowed where writing obviously incomplete or expresses undertaking of only one party
c. where writing appears to be complete, it is, unless reasonable persons in parties’ position might naturally exclude alleged additional terms
(2) UCC § 2-202:  

a. Clause b – total integration may not be contradicted or supplemented, but writing is presumed only partial integration unless parties actually intend it to be total or it is certain parties similarly situated would have included the term.  
b. Clause a – course of dealing / trade usage may supply consistent additional terms even if writing is total integration. 

(3) R2:  impossible to have more than a partial integration unless parties have a real/subjective (not just objective) intention to have total integration.  Consistent additional terms still admissible, if:
a. alleged agreement made for separate consideration, 

b. offered agreement not within scope of integration, or 

c. offered terms might naturally be omitted from writing.


Thompson v. Libbey
R:  Parol contemporaneous evidence is inadmissible to contradict or vary the terms of a valid written instrument.
N:  P and D deliberately entered written agreement for sale of logs.  Only the writing itself (and not testimony, itself oral, alleging incompleteness) may be used to examine completeness.  Parol evidence is not admitted unless the writing is incomplete on its face or does not purport to contain the whole agreement.  Otherwise presumed every material term has been introduced, even if silent on the alleged term.  (This case later reversed and found warranty on logs.)    

Brown v. Oliver

R:  Parol evidence that bears upon the question of the intent of the parties to integrate their transaction into a writing may be admitted when the writing does not conclusively establish the intent.
N:  Whether agreement is embodied by writing depends on intent, which may be found in conduct, language, and circumstances.  Key is whether the term is mentioned in writing; here, furniture was not mentioned so parol evidence needed to determine whether sold as part of land sale.  (Traditional “four corners” rule would not allow extrinsic evidence unless integrated agreement appeared incomplete within the express terms of the writing.)   

R2 §209.  Integrated agreements

A writing/s constituting a final expression of term/s of agreement.  Whether there is integrated agreement is decided by court preliminary to interpretation or applying parol evidence rule.  Where a writing reasonably appears to be complete agreement in light of its completeness and specificity, it is integrated unless other evidence establishes the writing did not constitute final expression.
R2 §210.  Completely and partially integrated agreements

Completely integrated agreement is adopted by parties as complete and exclusive statement of terms of agreement.  Partially integrated is integrated agreement other than completely integrated.  Whether an agreement is completely or partially integrated is determined by court preliminary to interpretation or application of parol evidence rule.
R2 §213.  Effect of integrated agreement on prior agreements (parol evidence rule)

Binding integrated agreement discharges prior agreements if inconsistent.  Binding completely integrated agreement discharges prior agreements if within its scope.  Non-binding/voidable integrated agreement does not discharge prior agreement, but may render inoperative a term which would have been part of agreement if not integrated.
R2 §214.  Evidence of prior or contemporaneous agreements and negotiations

Prior and contemporaneous agreements and negotiations are admissible in evidence to establish integration, complete/partial integration, meaning of writing, illegality/fraud, duress, mistake, lack of consideration, or invalidating cause, or ground for granting/denying remedies. 
R2 §216.  Consistent additional terms

Evidence of consistent additional term is admissible to supplement integrated agreement, unless complete integration.  An agreement is not completely integrated if writing omits a consistent additional agreed term which is agreed to for separate consideration or might naturally be omitted from writing.
UCC §2-202.  Final written expression:  parol or extrinsic evidence

Terms for which parties’ confirmatory memoranda agree or which are in a writing intended by parties as a final expression of agreement may not be contradicted by evidence of any prior agreement or contemporaneous oral agreement but may be explained/supplemented by course of dealing, usage of trade, or course of performance, and consistent additional terms unless court finds writing was intended as complete and exclusive.
Pacific Gas and Electric Co. v. G.W. Thomas Drayage & Rigging Co.
R:  The test of admissibility of extrinsic evidence to explain the meaning of a written instrument is not whether it appears to the court to be plain and unambiguous on its face, but whether the offered evidence is relevant to prove a meaning to which the language of the instrument is reasonably susceptible.
N:  Diff. between course of dealing / express terms (plain meaning covering only third party indemnity) and P’s assertion that D agreed to insure property (steam turbine) showed ambiguity in agreement and need for extrinsic evidence to clarify intent.  (In effect, this case holds extrinsic evidence just about always admissible, as writing rarely so precise; like UCC § 2-202, throws out plain meaning / four corners rule.)

Trident Center v. Connecticut General Life Insurance Co.

R:  Parol evidence is admissible to raise an ambiguity in a contract even where the writing itself contains no ambiguity.
N:  Although contract is clear in precluding full repayment of loan within first 12 years and despite P being corporate enterprise with 2 large law firms, language cannot infallibly communicate true meaning/intent, so parol evidence must be allowed where intent is in issue.  (This case does not represent traditional common law parol evidence rule; completely disregards writing.)

R2 §110.  Classes of contracts covered

Contracts subject to Statute of Frauds (forbidding enforcement unless written memorandum or applicable exception):  (1) executor/administrator to answer for duty of decedent; (2) answer for duty of another; (3) made upon consideration of marriage; (4) sale of an interest in land; and (5) not to be performed within one year.  Contracts governed by UCC’s Statue of Frauds provisions:  (1) for sale of goods for $500 or more, (2) for sale of securities, (3) for sale of personal property in action/remedy beyond $5,000.  UCC also requires writing signed by debtor for agreement creating/providing security interest in personal property not in possession of secured party.  

22.
CONSTRUCTIVE TERMS:  Material Breach 
(863-64; 867-75; 884)
If party substantially performs, breach is immaterial.  If material breach, party has not substantially performed.

Factors determining materiality of breach (may aggrieved party cancel?):

(1) extent contract had been performed at time of breach;

(2) the earlier the breach, the likelier to be material;

(3) willful breach more likely to be material;
(4) quantitiatively serious breach more likely to be material;

(5) degree of hardship on breaching party;

(6) extent of benefit aggrieved party has or will receive from performance;

(7) extent injured party may be adequately compensated in damages for partial breach;

(8) type of contract involved (perfect tender rule for sale of goods; doctrine of substantial performance in construction and most other contracts)

Factors determining substantial performance (may defaulting party recover?):

(1) extent injured party has obtained benefits from contract;
(2) extent injured party may be adequately compensated in damages; 
(3) extent of performance or preparation for performance; 

(4) greatness of hardship if breaching party not permitted to recover; 

(5) was breach willful?

(6) certainty of court that party in breach would have completed performance.

A repudiation is a promisor’s unjustified statement positively indicating that he will not or cannot substantially perform, or his voluntary act that renders substantial performance impossible.  A repudiation is a total breach whether or not performance is due now or in future.  (Exception:  unilateral obligation not yet due – aggrieved party must prove he would have been ready, willing, able to perform but for the repudiation.)
Under UCC, if a party has reasonable grounds for insecurity (fear other party is unable/unwilling to perform), that party may demand adequate assurance of performance and suspend performance until such assurance is received.  Failure to give adequate assurance within 30 days is a repudiation.   

A repudiation may be retracted, and a prospective unwillingness/inability to perform cured unless aggrieved party has canceled or materially changed position or indicated the contract is at an end.  The aggrieved party may urge the repudiator to retract without prejudice to the aggrieved party’s rights.

The aggrieved party may, depending on the circumstances, (1) continue performance, (2) suspend/withhold performance, (3) change position or declare the contract canceled.

Jacob & Youngs v. Kent (230 N.Y. 239)
Jacob & Youngs v. Kent (230 N.Y. 656)

R:  Where there is substantial performance with defects of trivial or inappreciable importance, the measure of damage is not the cost of replacement but the difference in value.
N:  The purpose of the contract, the desire to be fulfilled, the excuse for deviation, and the cruelty of enforcing adherence must be considered to determine whether contract should be enforced literally.  Reading pipe is not a unique good; substituting it does not frustrate purpose of contract (building residence).  The cost of completion (demolishing the residence) is grossly/unfairly out of proportion to the goods to be attained (Reading pipe, in accordance w/ the contract).  Remedy is difference in value, which is here nothing b/c only difference between Reading pipe and others used was name stamped on pipe.
UCC §2-610.  Anticipatory repudiation

When either party repudiates for performance not yet due (which will impair the value of the contract to the other), the aggrieved party may await performance for reasonable time or resort to remedy for breach (even if he has asked repudiating party to retract or has said he would wait), and in either case, suspend his own performance or identify/resell goods in his possession. 
UCC §2-611.  Retraction of anticipatory repudiation

Until his next performance is due, repudiating party can retract his repudiation unless aggrieved party has cancelled/changed his position or indicated he considers the repudiation final.  Retraction should clearly indicate to aggrieved party that repudiating party intends to perform, including aggrieved party’s demands for assurance of performance (2-609).  Retraction reinstates repudiating party’s rights with due excuse/allowance to aggrieved party for delay.
23.
Mutual Mistake 
(1027-52)
Where the parties are mistaken about a basic assumption upon which they base their bargain, the transaction can be avoided.  However, it can only be avoided if a substantially different exchange of values occurs because of the mistake, and the risk of the mistake is not otherwise allocated by agreement of the parties or by the court, as such other allocation is reasonable.
To avoid the contract, the mistake must be about a vital fact, not merely a mistake in judgment concerning risk (which is inherent in contracts).  

Where the parties are merely uncertain or consciously ignorant (as opposed to mistaken) of a vital fact there is no right of avoidance.
Sherwood v. Walker
R:  Where the parties to a contract for the sale of personal property are mutually mistaken as to a material fact which affects the substance of the whole consideration, the contract is unenforceable.
N:  The mistake affected the substance of the whole consideration.  Parties would not have made contract if they knew the cow was capable of breeding.  Barren cow ≠ breeding cow.  The cow was sold for beef ($80) when she was valuable as breeder ($1,000).  (Perhaps UCC §2-615, infra, is alternative approach.)
D:  There was no “mutual” mistake here since P believed the cow would breed.  Also, no conditions were attached to the sale by either party.

Nester v. Michigan Land & Iron Co.

R:  A party may not seek to modify an agreement based on mutual mistake as to the quantity or quality of the goods being exchanged, absent a guaranty in the contract’s provisions assuring their acceptability.  
N:  Nester took all pine on D’s land, then wanted D to accept only half the contract price on claim that both were mutually mistaken as to quality of timber.  It was impossible to ascertain the quality and quantity of timber to be harvested, and D made no representations/assurances about quality on which Nester relied to his detriment.  Nester also conducted an independent examination of the pine.  
Wood v. Boynton

R:  In the absence of evidence of fraud on the part of the vendee, a mutual mistake as to the nature and value of a thing sold will not afford a basis for rescission of the contract of sale.
N:  No fraud, as both parties were ignorant as to stone’s true value.  The stone was open to investigation by both parties and both assumed the price was adequate.  (Each party assumes the risk of his judgment as part of the bargain, but we have to wonder it’s different where the seller relies on the buyer’s expertise.)

Lenawee County Board of Health v. Messerly

R:  Where both parties to a contract are mutually mistaken as to a basic supposition upon which the agreement was predicated, thereby affecting the parties’ obligations pursuant to the contract, the court may grant the equitable remedy of rescission where the particular circumstances warrant.
N:  The mistake (adequacy of sewer system; assumption that the property was suitable for use as rental property) relates to the essence of the bargain (income generating ability of the property).  However, the remedy may not be granted where parties expressly accepted the risk (“as is” clause in contract).
R2 §151.  Mistake defined

A belief not in accord with the facts.
R2 §152.  When mistake of both parties makes a contract voidable

Where at time of contract, both parties made mistake as to basic assumption underlying contract as material effect on exchange of performances (considering relief of reformation, restitution, etc.), contract is voidable by adversely affected party unless he bears the risk under §154, infra.
R2 §154.  When a party bears the risk of a mistake

Party bears risk of mistake when it is allocated to him by agreement of parties, or he is aware he has limited knowledge regarding facts relating to mistake at time of contracting but treats his limited knowledge as sufficient.
R2 §157.  Effect of fault of party seeking relief
Mistaken party’s fault in failing to know/discover facts before contracting does not bar him from avoidance/reformation under rules in R2, unless failure of good faith / fair dealing. 
R2 §158.  Relief including restitution

Either party may have claim for relief including restitution under §§ 240 and 376.  If this and rules of remedy will not avoid injustice, court may grant relief as justice requires, including reliance.
24.
Unilateral Mistake 
(1052-60)
A mistake by one party that the other is or should be aware of is grounds for avoidance (such cases are sometimes treated, with the same result, as cases of fraudulent non-disclosure).  
Avoidance is also allowed for unilateral mistake if (1) the mistake is computational/clerical or other than mistake in judgment, (2) enforcement would be oppressive, resulting in unconscionably unequal exchange of values, and (3) avoidance would impose no substantial hardship on the other. 
A contract cannot be avoided or the value of a performance recovered for mistake if the other party has detrimentally changed position in reliance.

Tyra v. Cheney
R:  Where one party to a contract is unilaterally mistaken as to an essential contract term, and the other party is aware of his error, the agreement fails to constitute a binding contract.
N:  P showed by preponderance that D was aware of the mistake in the bid when he awarded P the subcontract.  P submitted oral bid of $4,025, then mistakenly omitted item of $963 in written bid requested by D.  (Courts distinguish between mere errors in calculation and those based on party’s professional judgment.  Court will permit recovery if mistaken party would not have entered the agreement based on mistaken terms, unless reasonable person in position of nonmistaken party would not realize mistake and thus relied.)  

Drennan v. Star Paving Co. (51 Cal.2d 409)
Offeree reasonably relied on mistake, so contract is enforced.  See supra.
R2 §153.  When mistake of one party makes a contract voidable

Where at time of contract, one party’s mistake as to basic assumption underlying contract has a material, and to him adverse, effect on agreed exchange of performances, the contract is voidable by him if he does not bear the risk under §154, supra, and the effect of the mistake makes enforcement unconscionable, or the other party had reason to know or his fault caused the mistake.
Laidlaw v. Organ

R:  A party to an agreement who has exclusive knowledge of extrinsic circumstances that might influence the price of the commodity is not under a duty to disclose such knowledge to the other party where the information is equally available to both.
N:  However, each party must not say/do anything imposing on other.  Organ was aware of the end of the War of 1812, and did not tell D although D specifically asked for any news that might increase price of tobacco.  (Despite the rule of this case, court ruled for mistaken party.  R2 imposes duty to disclose information regarding material element, see §§160-161, infra.)

R2 §160.  When action is equivalent to an assertion (concealment)

Action intended or known to be likely to prevent another from learning a fact is equivalent to an assertion that the fact does not exist.
R2 §161.  When non-disclosure is equivalent to an assertion

Non-disclosure is equivalent to assertion that the fact does not exist only where (1) he knows disclosure is necessary to prevent some previous assertion from being misrepresentation/fraudulent; or (2) he knows disclosure would correct the other party’s mistake about basic assumption on which the other is making the contract, and non-disclosure amounts to failure of good faith and fair dealing; or (3) he knows disclosure would correct other’s mistake about contents/effect of a written agreement; or (4) where other person is entitled to know the fact because of relation of trust and confidence between them. 
25.
Impossibility, Impracticability, and Frustration 
(1060-87)
Impracticability (previously known as impossibility) is an exception to the general rule of liability regardless of burdensomeness due to unforeseen changes.

When performance becomes impracticable because of an event, the non-occurrence of which was a basic assumption on which the contract was made, the duty is discharged, unless the language or situation points to contrary result.  
Sudden market instabilities and loss of financial ability not deemed to violate basic assumptions (certain understood risks assumed by contracting parties).  Those that do violate basic assumptions:
(1) destruction of subject matter / means of performance

(2) death or illness of person essential for performance

(3) supervening illegality or prevention by law

(4) reasonable apprehension of danger to life, health, property

(5) failure of contemplated mode of delivery or payment.

Courts will place the burden of the unexpected risk on party claiming excuse if: 

(1) contributorily at fault for occurrence of event,
(2) contractual term allocates risk to this party,  

(3) event was reasonably foreseeable,
(4) normal business understanding allocated risk to this party, or 

(5) such allocation seems fair.

Existing impracticability:  if performance is impracticable at time of contract and party against whom enforcement is sought was unaware and did not otherwise assume risk, agreement is void.

Frustration:  where the object of one of the parties is the basis upon which both parties contract, the duties of performance are constructively conditioned upon the attainment of the object.  (Performance is practicable, but the purpose for at least one party is frustrated so that performance has become valueless.  Frustration resembles mistake, supra; parties are mistaken as to a future event, and presence of unjust enrichment points to relief.)

Frustration requires (1) the occurrence of the event that frustrates purpose of one of the parties must be the basis on which both parties entered into the contract; (2) frustration must be total or nearly total, (3) party who asserts defense must not have assumed risk of occurrence or be contributorily at fault.

Paradine v. Jane

R:  Where a party to a contract agrees to perform certain obligations, he is not relieved of his contractual duties by the occurrence of an extraneous event rendering the other party’s performance thereunder impossible.

N:  If D wanted to avoid payment of rent for such emergencies as invading army, D should have provided for such circumstances in his agreement.  Also, one party (P) should not have to bear the entire risk of loss.  (Seems more like a frustration case.  Anyway, common law did not favor granting relief for impossibility of performance where circumstances were foreseeable by the parties so they could have appropriately allocated risk.  Current law requires avoiding party to show circumstances were not reasonably foreseeable.)
Taylor v. Caldwell

R:  In a contract where performance depends on the ongoing existence of a specific person or chattel, there is an implied condition that the destruction of the subject matter rendering performance impossible may excuse the parties from executing their contractual obligations thereunder.

N:  Fire destroying Music Hall unforeseen to lessors and lessees; parties relied on existence of basic fact (no fire; continued existence of Hall); performance is impossible through fault of neither party.  Parties should realize their expectations under the agreement.  Both are excused of performance (D does not have to pay P for expenditures for advertising and preparations).  
R2 §261.  Discharge by supervening impracticability

Where a party’s performance is made impracticable without his fault by occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his duty to perform is discharged, unless language or circumstances indicate the contrary.
R2 §263.  Destruction, deterioration or failure to come into existence of thing necessary for performance

If existence of specific thing is necessary for performance, its failure to exist, destruction, or such deterioration making performance impracticable is an event the non-occurrence of which was basic assumption on which contract was made.
UCC §2-613.  Casualty to identified goods

Where the contract requires for performance goods identified at time of contracting, and the goods suffer casualty without fault of either party before risk of loss passes to buyer, then (1) if the loss is total, the contract is avoided; and (2) if loss is partial or goods have deteriorated so no longer conform to contract, buyer may still demand inspection and exercise option to treat contract as avoided or accept goods with due deduction from contract price for deterioration or lower quantity, but w/o further right against the seller.
CNA & American Casualty v. Arlyn Phoenix

R:  The defense of impossibility of performance due to death applies even when the death is the fault of the person obligated to perform the personal services contract.

N:  Personal services contracts contain implied condition that death shall dissolve the contract.  Although Phoenix’s death occurred from intentional overdose, it’s too difficult to interpret law discerning fault in death case like this one (or in similar cases w/ tobacco, alcohol).  (Court notes that the parties could have provided specifically for contingency of loss due to use of illegal drugs, as they did for other dangerous contingencies.)  
Eastern Air Lines v. Gulf Oil Corp.

R:  A requirements contract is binding where the purchaser has an operating business.

N:  Lack of mutuality or indefiniteness resolved by determining volume of oil P objectively required in good faith to operate airline.  P was to deal fairly so its requirements would approximate reasonably foreseeable figure.  Any fuel purchased by P was to be from D, and D was to make necessary arrangements to supply P.  (While early law claimed requirements contracts unenforceable for lack of consideration because no specified minimum, modern law recognizes requirements contracts as exclusive arrangements to the detriment of both.)
UCC §2-615.  Excuse by failure of presupposed conditions

Except where seller has assumed greater obligation, seller whose performance is made impracticable by contingency the non-occurrence of which was basic assumption on which contract was made, or by compliance with a governmental regulation/order, has not breached if he notifies buyer seasonably that there will be delay or non-delivery, and of estimated quota for buyer where seller’s capacity to perform is only partly affected and reasonable allocation among customers is required. 

Krell v. Henry

R:  Where the performance of a contract becomes impossible due to a change in circumstances thereby altering the basis of the agreement, the parties may be excused from performance of their contractual obligations.

N:  First, the foundation of the agreement was leasing the flat to view the coronation procession.  Second, the performance was impeded because the procession was cancelled.  Third, the cancellation was not reasonably foreseeable at time of contracting, thereby allowing parties to provide for such an occurrence.

(Despite language of court, this is frustration more than impossibility.  Cf. Paradine.)

Lloyd v. Murphy

R:  The doctrine of frustration of purpose requires that where the primary purpose of a contract has been completely negated by circumstances that were not reasonably foreseeable to the parties at the time the contract was entered, the parties may be excused from performance of their obligations thereunder.

N:  If circumstances reasonably foreseeable, courts will presume parties assumed the risk.  Both parties were aware of government’s plans to restrict auto sales and failed to provide for risk in agreement.  Value of agreement for lessee was not eliminated, just limited.  Also, lessor agreed to reduce rent.  Lessee is not excused due to frustration, and lessor is entitled to seek payment of rent.  (Where frustration is proven, recovery is restitution, not expectation or reliance.) 
R2 §265.  Discharge by supervening frustration

Where a party’s principal purpose is substantially frustrated without his fault by occurrence of event the non-occurrence of which was a basic assumption underlying contract, his remaining duties to perform are discharged, unless the language or the circumstances indicate the contrary.
